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ZENON     LABAUVE. 

Qd  the  seventh  of  November,  1870.  on  motion  of  J.  Hawkins,  Esq.,  the  court  adjourned 
oat  of  respect  to  the  memory  of  HON.  ZEKON  LABAUYE,  some  time  an  Asaociate 
Juatioe  of  the  Supreme  Court  of  Louisiana,  who  had  departed  this  life  in  the  summer  of 
tbat  year. 

JUDGE  I^ABAUVE  was  bom  in  tlie  pariah  of  West  Baton  Bouge,  on  the  sixteenth. 
of  February,  1801.  His  father  was  a  native  of  the  parish  of  St.  James ;  his  mother  was* 
bom  in  France. 

In  July,  1834«  he  was  elected  a  member  of  the  State  Senate,  and  was  re-elected  in 
ISO  and  in  1851.  He  was  also  a  member  of  the  Constitutional  Convention  of  1845,  and 
vas  prominent  on  its  judiciary  committee. 

He  pursued  the  practice  of  law  in  the  parish  of  Iberville  with  success;  was  also 
engaged  in  extensive  o]>erations  as  a  sugar  planter,  and  amassed  a  handsome  fortune. 

In  March,  1865,  he  was  appointed  an  Associate  Justice  of  the  Supreme  Court  under 
the  Constitution  of  1864,  and  sat  on  the  bench  until  July,  1868,  when  the  present  courl 
was  organized. 

He  then  retume<l  to  the  practice  of  his  profession  and  to  his  favorite  purKuit  of 
planting,  in  the  parish  of  Iberville,  where  ho  died  in  his  seventieth  year. 

Judge  Liabanve  had  an  excellent  Judicial  facidty,  and  an  especial  knowledge  of  the 
peculiar  legislation  and  jurisprudence  of  Louisiana  in  respect  to  personal  relations,  the 
law  of  real  estate,  and  the  practice  in  succession  cases.  In  his  social  relations  he  was 
remarkable  for  vivacity  and  humor,  to  a  degree  inrhich  would  have  surprised  those  w)iu 
vere  accustonied  to  see  him  only  on  the  bench.  His  unsullied  integrity  and  his  solid 
merit  gave  him  a  high  reputation  with  the  public,  while  his  uniform  kindness  endeared 
him  to  all  wlio  had  the  pleasure  of  his  personal  acquaintance. 


GEORGE     B.     KING. 

The  death  of  this  eminent  jurist,  which  occurred  on  the  twenty-first  of  March,  1871,. 
in  St.  Landry,  the  parish  of  his  residence,  was  appropriately  noticed  at  the  succeeding 
Jane  term  of  the  Supreme  Court  at  Opdousas,  by  a  large  public  meeting  of  the  members  ■ 
of  the  Bar  and  of  the  courts  then  in  session  at  that  place.  Addresses  were  made  and 
resolutions  passed  expressing  in  elegant  and  impressive  language  the  high  regard  enterr 
tained  by  all  for  the  memory  of  the  deceased. 

The  late  GEOBGE  R.  KING  was  bora  in  the  Parish  of  St.  Landr)%  and  died  in  the 
sxty-fourth  year  of  his  age.    He  was  an  only  son  of  Judge  George  King,  for  many  years- 


•  •  •    ^ 
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:a  prominent  citizen  of  St.  Landry.  After  $,  careful  training  iu  the  best  schools  the 
•country  afforded,  the  subject  of  this  brief  memoir  was  sent  to  the.  University  of  Virginia, 
where  he  completed  his  academic  education.  He  then  entered  the  Law  School  of  the 
University  and  prepared  himself  for  the  bar  by  attending  the  usual  conrse  of  law  lectures, 
liis  legal  studies  l>eing  aided  and  directed  by  Professor  Lomax,  a  prominent  jurist  of 
Virginia.  MR.  KING  married  Miss  Winn  of  CharlotteviUe,  who  is  the  survivor  of  thc« 
marriage,  and  mother  of  a  daughter,  the  only  child  of  Judge  King  living.  Returning 
to  Louisiana  ho  entered  upon  a  successful  career  in  the  practice  of  his  profession.  Sub- 
«equently,  with  much  credit  to  himself  and  usefulness  to  the  country,  he  filled  variouM 
public  offices.  Among  these  may  be  mentioned  that  of  Representative  to  the  Btate 
Legislature,  District  Attorney,  District  Judge,  and  Associate  Justice  of  the  Supreme 
Court,  organized  under  the  State  Constitution  of  1845,  and  presided  over  by  Chief  Justice 
Enstis.  His  physical  powers,  never  at  any  time  robust,  and  impaired  by  long  preiiions 
labors  at  the  bar  and  on  the  bench  of  the  District  Court,  he  found  inadequate  to  sustain 
liim  through  the  term  for  which  he  was  appointed  a  member  of  the  Supreme  Court,  and 
At  the  end  of  four  years  he  withdrew  IVom  public  service. 

JUDGE  KING  was  endowed  with  capacities  that  well  fitted  him  for  the  judicial 
office.  He  had  clear  conception  and  fine  discrimination.  He  deliberated  with  caution 
and  reached  conclusions  only  after  mature  thought  and  reflection.  No  man  ever  hiiad  a 
Juster  appreciation  of  the  proprieties  which  attach  to  the  functions  of  a  Judge  or  gave 
4hom  a  stricter  observance. 

In  the  retirement  of  private  life  his  uniform  kindness  of  disposition  and  his  fine 
.social  endowments,  combined  with  culture  and  refinement,  attracted  the  esteem  and 
attachment  of  all.  The  brief  and  expressive  eulogium  bestowed  by  the  Roman  bard 
upon  Qninctilian  may  truthfully  be  applied  to  JUDGE  KING:  "His  death  was  lamented 
toy  many  good  men." 
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a     1 
No.   1456. — Succession  op  Octave    S.    Rousseau,    deceased.      Od  '  ■ 

Opposition  to  Tableau  of  Executrix.  '  49  (366 

The  charter  of  tho  city  of  New  Orleans  of  1856  accords  no  privilege  in  favor  of  the  city  ot 
the  contractor  on  the  property  of  a  front  proprietor  for  making  a  banquette  or  pavement 
on  tlie  street.  Section  110  of  the  charter,  which  gives  a  privilege  in  favor  of  the  city  fox 
assessments  of  taxes  on  the  property  assessed^  has  reference  only  to  assessments  regn- 
larly  made  in  conlormity  with  law,  and  cim  not  be  extended  by  implication  to  othex 
burdens  authorized  to  be  imx>osed  on  the  property  within  the  corporate  limits  of  the  city. 

In  the  distribntion  of  the  proceeds  of  an  insolvent  estate,  when  the  proceeds  of  the  sale  of 
the  personal  effects  are  insufficient  to  discharge  tho  general  privileges,  and  the  proceeds 
of  tho  sale  of  the  real  estate  which  is  mortgaged,  are  required  to  contribute,  tho  proceeds 
of  the  mortgage  which  is  least  ancient,  must  first  be  applied,  and  so  on,  in  regular  succes- 
sion, or  until  the  privileges  are  discharged.  This  rule  applies,  whether  the  property 
mortgaged  is  situated  in  one  or  several  parishes  of  the  State;  that  is,  if  the  mortgage 
on  one  piece  of  property,  in  one  parish,  is  less  ancient  than  that  of  another  parish,  it 
mast  first  be  exhausted  before  that  of  the  o^er  parish,  of  a  prior  date  of  registry,  caii 
be  called  upon,  and  tl&e  mortgage  of  the  latter  narish,  of  prior  date,  can  only  be  called 
upon  to  make  up  the  deficief 

APPEAL  from  Second  Distiict  Court;  parish  of  Orleans.  Thomcba,  J. 
Bandolph,  Singleton  <&  Brown,  for  executor,  appellant.  Homor  db 
Benedicty  for  John  Coleman  &  Co.,  appellants.  Edward  JBermudes  and 
B.  D.  Ogden,  for  estate  of  Dufossat. 
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Snccession  of  Boassean,  deccoaod.    On  Opposition  to  Tableaa  of  £xeoatxi]b' 

Taliafebro,  J.  On  the  fifth  of  December,  1866,  Aimee  Housseau^ 
dative  teBtamentary  executrix  of  her  deceased  brother,  filed  a  tableaa 
aud  classification  of  the  debts  and  claims  against  the  estate,  which  is 
largely  insolvent.  Various  oppositions  were  filed,  but  it  is  necessary 
to  notice  only  two  of  these,  which  relate  to  claims  for  which  privileges 
and  priority  of  right  are  asserted  upon  the  funds  to  be  distributed. 

The  first  of  these  is  the  opposition  to  the  claim  of  Coleman  &  Co., 
of  $371  23,  with  interest,  for  paving,  for  which  he  claims  a  privilege 
on  the  proceeds  of  the  house  and  lot  formerly  belonging  to  the  suc- 
cession, situated  on  Esplanade  street,  in  New  Orleans. 

The  other  is  that  of  Boisblanc  &  Dufossat,  who  represent  mortgage 
creditors,  opposing  the  application  of  the  proceeds  of  the  property, 
subject  to  their  mortgage,  to  a  pro  rata  distribution  with  those  of  the 
property  subject  to  the  mortgage  of  the  executrix,  to  pay  general 
privileges,  there  being  no  other  fund  out  of  which  to  pay  them. 

In  amending  the  tableau  and  adjusting  the  claims  bearing  privilege 
and  mortgage,  the  court  below  rejected  the  pretensions  of  Coleman  &^ 
Co.  to  the  privilege  claimed  for  their  debt,  and  subjected  the  proceeds 
of  the  property  on  which  the  mortgage  of  the  executrix  bore,  to  the 
payment  of  the  general  privileges,  on  the  ground  that  her  mortgage 
is  the  least  ancient  and  first  liable  to  the  payment  of  general  priv- 
ileges in  default  of  other  funds  to  pay  them.  From  this  judgment 
Coleman  &  Co.  and  the  executrix  have  appealed. 

First — As  to  the  claim  of  Coleman  &  Co.  Under  a  contract  with 
the  city,  they  undertook  to  pave  a  part  of  Esplanade  street.  A  house 
and  lot  on  that  street,  forming  a  part  of  the  succession  of  Rousseau, 
was  mortgaged  to  E.  S.  Dufossat,  aud  the  claim  of  Coleman  &  Co.  is 
for  paving  in  front  of  that  property,  for  which,  they  aver,  the  property 
was  bound,  and  that  the  law  accords  them  a  privilege  upon  the  pro- 
ceeds to  secure  the  payment  of  their  claim.  It  is  objected  that  the 
privilege,  if  it  ever  existed,  was  accorded  by  the  act  of  1840,  and 
that,  according  to  that  act,  it  is  prescribed. 

The  counsel  of  Coleman  &  Co.  refer  to  the  act  of  185C,  revising  the 
city  charter,  section  110,  to  show  that  for  assessed  taxes  upon  city 
property  a  privilege  is  granted  upon  the  property  subject  to  the  tax, 
and  that  the  privilege  so  granted  continues  until  the  tax  is  paid.  They 
refer  to  a  clause  in  the  contract  between  the  city  and  Coleman  &  Co. 
to  show  a  subrogation  to  the  latter  of  all  the  lights  of  the  city  to  seize 
and  sell  the  property  in  case  <jf  non-payment  of  the  bills  for  paving, 
and  that  the  contractors  were  to  collect  the  bills  against  the  pronertv 
holders  for  their  part  of  the  cost  of  paving. 

We  find  nothing  in  the  act  of  1856,  revising  the  city  charter,  which 
establishes  a  privilege  to  secure  the  payment  of  the  cost  of  paving. 
Section  110  of  that  act  declares,  <' that  taxes,  assessed  under  and  by 
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Snccewkm  of  Boiuseiui,  deceased.    On  Opposition  to  Tableftu  of  Exeontrix. 

virtoe  of  this  act  on  the  property,  real  or  personal,  of  any  person  or 
corporation,  are  hereby  declared  to  be  a  lien  and  privilege  upon  the 
said  property,  including  stores  of  snch  persons  or  corporations,  to  date 
from  the  first  day  of  March  of  the  year  for  which  they  may  be  assessed, 
aoT  alienation  thereof  or  incumbrance  thereon  notwithstanding  ;  and 
gaid  lien  or  privilege  shall  exist,  in  favor  of  the  city  of  'New  Orleans, 
for  the  respective  amount  of  taxes  assessed,  until  the  same  shall  be 
folly  paid ;  and  the  same  shall  be  paid  in  preference  to  all  mortgages 
ftod  iocnmbrances  other  than  taxes  due  the  State."  This  seems  to 
apply  to  the  general  annual  tax  founded  upon  assessment.  Sections 
119  and  120,  after  prescribing  the  conditions  upon  which  paving  and 
baoqaetting  are  to  be  made,  declare  that  the  cost  of  the  same  shall 
be  paid  by  the  owner  or  owners  of  real  property  in  front  of  the  pave- 
ments and  banquettes  so  made,  but  establish  no  privilege  upon  the 
property  to  secure  the  payment  of  the  cost  incurred.  The  act  of  1840, 
page  51,.  section  7,  accorded  a  privilege  of  this  kind,  but  the  privilege 
continued  only  two  years.  If  that  act  were  still  in  force,  the  claim- 
ants could  not  avail  themselves  of  it,  for  their  claim  would  be  pre- 
scribed. Their  contract  is  dated  ninth  of  May,  1860,  and  their  paving 
bill  was  recorded  in  the  mortgage  office  September  23,  1862. 

Privileges  being  stricii  juris,  they  can  be  recognized  only  in  cases 
where  they  are  clearly  established  by  law.  We  think,  therefore,  the 
objection  to  the  claim  of  Coleman  &  Co.,  as  entitled  to  privilege,  was 
properly  sustained  by  the  court.  4  An.  1;  11  Johnson,  80.  See  case 
of  fioony  r.  Broun,  22  An.  51. 

Second — ^The  contest  between  the  two  sets  of  mortgage  creditors,  in 
relation  to  the  onus  of  discharging  the  general  privileges,  unprovided 
for  from  other  sources. 

The  opponents,  Boisblanc  and  Soniat,  executors  of  Mrs.  Lise  Dufos- 
eat,  show  that  fheii^  mortgage  was  executed  on  the  twenty-second 
April,  1862,  and  registered  the  next  day.^  The  mortgage  in  favor  of 
Mias  Aimee  Bousseau,  the  executrix,  was  executed  on  the  nineteenth 
of  March,  1866,  and  registered  on  the  twenty-sixth  of  the  same  month. 
The  first  named  mortgage  bore  upon  the  property  of  Bousseau  on 
Esplanade  street,  in  New  Orleans ;  the  last  on  a  tract  of  land  in  the 
parish  of  St.  Bernard. 

It  is  strenuously  held  on  the  part  of  the  executrix  that  these  mort' 
gages  being  upon  different  pieces  of  property,  and  situated  in  different 
parishes,  are  of  equal  rank,  notwithstanding  their  execution  at  different 
times,  and  consequently  the  contributions,  to  be  made  to  pay  the  gen- 
eral privileges,  should  be  pro  rata  from  the  proceeds  of  both  the  city 
property  and  that  in  St.  Bernard ;  that  the  article  3236  of  the  Civil 
Code  has  reference  to  different  mortgages  on  the  same  object,  and  not 
to  different  mortgages,  affecting  different  objects. 
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In  prescribiDg  the  inauncr  in  which  mortgaged  property  shall  be 
discussed  to  pay  general  privileges,  wlicn  such  a  contingency  arises, 
we  are  unable  to  find  that  the  law  makes  any  distinction  between 
mortgages,  on  the  ground  that  some  affect  one  piece  of  property,  and 
others  a  different  piece. 

We  find  but  the  one  rule  laid  down  for  enforcing  on  mortgagea 
property  general  privileges  unprovided  for,  and  that  is  to  proceed  first 
against  the  property  embraced  by  the  mortgage  which  is  least  ancient; 
if  that  is  insufficient  to  pay  the  privileges,  then  the  property  affected 
by  the  mortgage  which  next  precedes  the  one  least  ancient,  is  put  in 
requisition,  and  so  on,  in  regular  gradation,  through  the  entire  series, 
or  until  the  privileges  are  acquitted.  The  date  determines  tlie  rank, 
i^ro  hac  vice,  and  this  seems  clear  from  the  fact  that  no  equality  of 
rank  is  recognized,  except  in  one  single  case,  and  that  is  wliere  mort- 
gages are  of  the  same  date. 

Nor  do  we  see  the  impropriety  urged  against  this  rule.  A,  owning 
several  tracts  of  land,  mortgages  one  of  them  to  B.  In  looking  to  his 
security,  B  sees  that,  in  the  contingency  of  A's  future  insolvency  and 
the  possible  retroaction  of  privileged  claims  against  tiie  immovable 
property  of  A,  there  are,  between  the  i)roperty  mortgaged  to  him  and 
tlie  privileges  to  be  enforced,  several  parcels  of  unincumbered  prop- 
erty, to  be  first  proceeded  against,  before  he  could  be  disturbed. 
Now  if,  subsequently  to  B's  mortgage,  C  should  take  a  mortgage  ou 
these  several  immovables,  and,  in  the  event  of  a  contribution  by  the 
mortgages  to  discharge  general  ])rivileges,  he  should  be  allowed  to  come 
in,  pro  rata,  with  B,  claiming  that  his  mortgage  is  of  equal  rank  with 
B's,  and  were  sustained  in  the  j)retcnsion,  would  not  this  be  weaken- 
ing B's  security?  In  other  words,  could  A,  by  granting  the  supposed 
mortgage  to  C,  place  B  in  a  worse  conditiou  than  he  was  at  11  i.st? 
Besides,  parties  are  presumed  to  contract  in  reference  to  the  laws 
existing  at  the  time  of  the  contract.  In  the  hypothetical  case  pro- 
posed, C  would  be  presum<!ll  to  know,  when  he  accepted  his  mortgage, 
that,  in  the  future,  if  general  privileges  should  have  to  be  enforced 
against  the  mortgaged  immovables,  the  property  Bubjcct  to  his  mort- 
gaie  would  be  first  required  to  contribute,  because  his  mortgage  would 
be  *'the  least  ancient." 

But,  whether  the  rule  we  have  been  considering,  be  a  wise  aud 
equitable  one  or  not,  is  not  for  us  to  determine.  We  are  unable  to 
give  it  any  other  construction,  and  that  is  in  unison  with  the  views 
frequently  taken  by  our  predecessors.  See  II  An.  482;  18  An.  142, 
1(59  and  721. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs  in  both  courts. 


Rkporter— By  an  oversight,  this  cftse  was  placed  among  the  list  of  unreported 
BPs  for  18j9.     See  21  An.  778.  No.  14G6.  ' 


cases  for  18  j9.     See  21  An,  778,  No.  1456. 


NEW  ORLEANS,  JANUARY,  1871. 


Smith  V.  City  of  New  Orlcang. 


No.  2849. — R.  P.  Smith  v.  The  City  op  New  Orleans. 

"Tbe  note*  ia«ned  "by  tiio  city  of  New  .Orleans,  known  aa  city  trcosnry  notes,  which,  on  their 
fiuse,  were  nade  reoeirable  for  all  debts  and  demands  due  the  city,  are  not  bills  of  credit 
irithln  the  meaning  and  intendment  of  section  ten  of  article  one  of  Uio  Constitution  ol 
the  United  States. 

The  act  of  the  Greneial  Assembly  of  18G9.  aathorizlng  the  fondinfr  of  these  notes  in  interest 
bearing  bonds  of  liie  city,  was  a  ratification  by  the  State  which  legalized  their  issue  by 
tje  city.  Therefore,  any  holder  of  such  notes  is  entitled  to  recover  the  amount  from  the 
dty,  with  legal  interest,  from  jndicial  demand 

The  prohibition  oontolned  in  article  one,  section  ten,  of  the  Constitution  of  tbe  United 
States,  against  the  States  emitting  bills  of  credit,  does  not  extend  by  implication  to  a 
monidpal  corporation  of  a  State.  The  State,  although  prohibited  f^om  emitting  bills  oi 
credit  herself,  may  authoiize  a  private  or  public  corporation,  within  her  borders  and 
under  her  control,  to  do  so.  In  the  exercise  of  this  prerogative  by  the  State,  there  is  no 
diiference  between  the  anthotization  granted  to  a  private  and  a  public  or  political  cor- 
poratian. 

APPEAL  from  the  Sixth  District  Court,  pnnaii  of  Oricans.  Cooley,  J. 
Alexander  Walker  and  James  Lingan^  for  plaintiff  and  appclioe. 
J,  B.  Beekwith,  City  Attoroey,  for  appellant. 

Taliaferro,  J.  *  The  plaintiff  institutes  this  suit  upon  twenty-six 
written  or  printed  instruments,  each  purporting  to  be  an  obligation  of 
the  city  of  New  Orleans  to  pay  the  bearer  a  sum  of  money.  Twenty- 
fiTc  of  these  are  for  the  sum  of  twenty  dollars  each,  and  one  for  the 
sum  of  ten  dollars,  making  in  the  whole,  five  hundred  and  ten  dollars^ 
and  are  of  that  class  of  paper  currency,  known  as  "city  money."  On 
each  of  these  instruments  or  bills  is  the  following  endorsement: 

"This  note  is  Issued  in  exchange  for  notes  of  the  city  of  New 
Orleans,  of  smaller  denominations,  under  and  by  virtue  of  ordinance 
No.  6250,  approved  October  12,  1864,  and  is  receivable  for  all  debts 
due  the  city  of  New  Orleans,  and  for  the  redemption  of  the  same  the 
real  estate  of  the  city  is  pledged.''  The  plaintiff  claims  interest  also 
on  the  aforesaid  sum  from  the  first  day  of  January,  1869. 

The  answer  of  the  defendant  repudiates,  on  several  grounds,  the 
instaruments  sued  upon,  and  denies  any  indebtedness  to  the  plaintiff. 
It  declares  that  the  supposed  writings  obligatory  were  not  executed 
by  tbe  defendant ;  that  no  agent  of  the  defendant  now  or  heretofore 
cTer  had  tbe  power  or  right  to  execute  them;  and,  if  signed  at  any 
tune  by  the  persons  whose  names  are  affixed  to  them,  such  signing  was 
imanthorlzed ;  that  the  defendant  is  itself  without  power  or  legal 
right  to  issae  the  instruments  in  question,  and,  a  fortiori^  could  not 
delegate  such  right  to  its  officers  or  agents;  that  these  supposed 
obligations  aro  in  form  bills  of  credit,  and  null  and  void  by  section 
ten  of  the  first  article  of  the  Constitution  of  the  United  States,  which 
declares,  among  the  enumerated  powers  withheld  from  the  States^  that 
no  State  shall  coin  money  or  emit  bills  of  credit.  The  answer  denies 
that  defendant  has  been  put  t»  mora  by  a  demand  of  payment 
^yions  to  the  institution  of  this  suit.    The  plaintiff  had  judgment 
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for  the  amount  claimed;  with  legal  interest  from  the  first  of  January, 
1869.    The  defendant  has  appealed. 

As  to  the  authority  of  the  city  to  issue  the  bills  in  question,  we  find 
that  the  Legislature  of  the  State,  by  an  act  approved  twenty- seventh 
February,  1869,  entitled  *'An  act  to  enable  the  city  of  New  Orleans  to 
fund  its  floating  debt,  and  to  liquidate  its  indebtedness,"  authorized 
the  city  to  issue  bonds  to  the  amount  of  three  million  dollars,  to  be 
**  given  in  exchange  at  par  for  what  is  known  as  city  notes."  If  the 
corporation  had  not  been  empowered  by  the  legislative  enactment  to 
issue  these  city  notes  prior  to  the  date  of  their  issuance,  we  think  this 
law  of  twenty-seventh  February,  1869,  ratified  the  act 

The  principal  inquiry  in  this  case  is,  are  the  instruments  on  which 
this  action  is  founded,  bills  of  credit,  within  the  meaning  and  intend- 
ment of  section  ten  of  the  first  article  of  the  Constitution  of  the 
United  States,  and  therefore  null  and  void  ? 

A  recognized  definition  of  bills  of  credit,  as  the  teim  is  used  in  the 
Constitution  of  the  United  "States,  is  thus  given:  ^*  To  constitute  a  bill 
of  credit  within  the  Constitution,  it  must  be  issued  by  a  State,  on  the 
faith  of  the  State,  and  be  designed  to  circulate  as  money.  It  must  be 
a  paper  which  circulates  on  the  credit  of  the  State,  and  is  so  received 
and  used  in  the  ordinary  business  of  life."  11  Peter^s  Reports,  page 
426.  The  instruments  or  bills  in  question  were  not  issued  by  the 
State,  nor  on  the  faith  of  the  State,  nor  did  they  circulate  on  the  credit 
of  the  State.  They  would  seem,  therefore,  not  to  fulfill  the  conditions 
necessary  to  give  them  the  character  of  bills  of  credit  within  the 
intendment  of  the  Constitution.  We  imagine  it  is  well  settled  that 
the  Constitution  does  not  prohibit  private  persons,  or  private  partner- 
ships, or  private  corporations,  from  issuing  bills  of  credit.  In  the 
language  of  Judge  Story,  the  Constitution  does  not  prohibit  the 
emission  of  all  bills  of  credit,  but  only  the  emission  of  bills  of  credit 
by  a  State.  The  right  to  emit  bills  of  credit  is  conceded  to  private 
corporations  because  under  proper  regulations  and  restrictions,  which 
State  Legislatures  have  always  the  power  to  impose,  the  exercise  of 
the  right  may  be  useful  in  facilitating  the  business  affairs  of  the  com- 
munity, and  can  never  be  productive  of  permanent  or  very  serious 
injury.  Tlie  States  are  the  guards  over  the  safety  of  the  people 
against  the  perpetration  of  fraud  by  persons  or  corporations  they  invest 
with  this  power.  But  on  the  subject  of  currency  a  very  grave  ques- 
tion prcsent<>d  itself  to  the  framers  of  the  Constitution.  The  sad 
expei-ience  of  the  American  people  during  the  Colonial  Government, 
and  shortly  after,  justified  them  in  appealing  in  the  most  earnest 
manner  for  protection  against  the  unlimited  power  possessed  by  the 
States  over  the  essential  matter  of  the  cuiTcncy^  a  power  fraught  with 
dangers  of  the  most  frightful  character,  and  from  the  injudicious  exer- 
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oeeof  which  rain  had  spread  over  the  land.  It  was  seen  by  the  con- 
vention, that,  while  the  States  were  competent  within  their  separate 
spheres  to  exercise  a  salutary  control  over  the  issue  of  bills  of 
credit  by  corporations  created  by  them,  still  the  States  themselves 
dioald  be  restrained  in  this  respect  fit>m  abuses  which,  it  was  fair  to 
<»neliide,  they  would  prevent  the  practice  of  by  others.  Hence  it  is 
by  tlie  organic  law,  that  the  States  may,  within  circumscribed  limits, 
aathorize  the  issuing  of  bills  of  credit,  while  it  is  incompetent  for  them 
to  exercise  that  power  in  their  own  names  and  on  their  own  credit* 

But  it  is  urged  by  the  counsel  of  the  defendant,  that  the  city  of 
New  Orleans  is  a  public  coiporation,  holding  territorial  jurisdiction 
over  a  portion  of  the  territory  of  the  State  of  Louisiana,  and  is  an 
integral  part  of  the  State;  that  it  is  vested  by  the  State  with  a 
portion  of  its  sovereignty,  and  that  it  is  by  virtue  of  this  derived 
eorereignty,'  that  this  public  political  corporation  issued  the  bills  of 
credit,  for  the  payment  of  which  it  is  now  sued ;  that,  the  issuing  of 
tbcse  bills  of  credit  being  the  exercise  of  sovereign  power  derived 
from  the  State,  the  act  is  null  and  void  for  the  reason,  that  the  State, 
bein.!^  forbiddeu  to  do  the  act,  can  not  delegate  the  power  to  the  cor- 
jMratiou,  ou  the  principle  that  no  one  can  delegate  gi*eater  powers 
tbaii  he  possesses.  It  is  not  easy  to  perceive  a  distinction  in  this 
respect  between  public  and  private  corporations.  If  corporations  of 
limited  powers  can  exercise  a  right  prohibited  to  the  States,  why  may 
mt  public  corporations  exercise  the  same  right  when  authorized  by 
tlie  acts  incorporating  them?  Instances  iu  which  the  power  is  granted  to 
public  coi-poratioDS  to  issue  bills  of  credit,  are  frequent,  and  the 
legality  of  their  exercise  of  the  power  seems  not  to  be  questioned. 
In  a  case  decided  by  the  Supreme  Court  of  New  York,  39  Barboui* 
^f  it  was  laid  down  that  '*  A  municipal  corporation,  having  a  power 
to  pm-chase,  has  au  implied  power  to  incur  an  indebtedness  for  the 
piut^hase  money  and  to  provide  for  the  payment  of  the  indebtedness, 
snless  that  power  is  so  restricted  as  that  it  can  not  be  exercised,  unless 
there  be  snfilcient  funds  in  hand  to  pay  for  the  property.  When  no 
sndi  restriction  exists,  it  may  purchase  on  credit  and  niiiy  issue  its 
obligations  to  pay  the  indebtedness  at  a  future  time,  and  make  subse- 
<liient  provision  for  the  payment  of  them." 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Moran  r. 
Commissioners  of  Miami  County,  2  Black's  Reports,  722,  said: 
*^Thc  object  of  this  court  has  been,  in  cases  of  a  like  kind,  and  it  is 
«till  its  purpose,  to  give  to  the  contracts  of  counties,  for  the  purchase  of 
railroad  stocks,  and  for  borrowing  money  to  aid  in  the  construction  of 
raibx)ad5  sind  other  internal  improvements,  a  strict  interpretation  of  the 
legislative  acts,  empowering  them  to  do  one  or  the  other,  but  at  the 
came  time  to  give  protection  to  the  bona  fide  holders  of  such  contracts 
tt  have  been  nut  on  sale  in  the  money  market;  by  corporations  or  by 
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cottnties,  acting  separately,  against  their  efforts  to  be  relieved  from  the 
responsibilities  of  official  acts  in  patting  such  papers  into  circalation 
for  capitalists  to  invest  money  in  them  on  assurances  that  the  prin- 
cipal and  interest  would  be  paid." 

In  the  case  of  Zabriskie  v.  Cleveland,  Columbus  and  Cincinnati 
Railroad  Company,  23  Howard,  the  same  court  said:  '*  Corporations 
are  as  strongly  bound,  as  individuals  are,  to  a  careful  adherence  to 
truth  in  their  dealings  with  mankind,  and  that  they  can  not,  by  their 
representations  or  silence,  involve  others  in  onerous  engagements,  and 
then  defeat  the  calculations  and  claims  their  own  conduct  had  sunerin- 
duced." 

Also,  21  Howard,  599,  24  Howard,  287,  witn  regard  to  the  putting 
in  delay,  the  plaintiff  insists  that  it  was  dispensed  with  by  the  public 
ordinance  of  the  city,  of  the  twenty-eighth  December,  1868,  which 
directed  its  Treasurer  and  Tax  Collebtors  to  receive  in  payment  of 
taxes,  licenses  or  any  other  duty  no  other  than  United  States  cur- 
rency. The  ordinance  further  directed  the  destruction  by  fire  of  all 
the  bills  known  as  "  city  money,"  then  in  its  treasury.  Nan  constat 
from  anything  in  the  ordinance,  that  the  bills  sued  upon  may  not  have 
been  paid,  had  payment  been  demanded.  We  think,  therefore,  the 
defendant  was  not  put  in  delay. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court,  so  far  as  it  decrees  interest  from  the  first  of 
January,  1869,  be  annulled  and  reversed.  It  is  ordered  that  the 
plaintiff  recover  from  the  defendant  the  sum  of  five  hundred  and  ten 
dollars,  with  legal  interest,  from  judicial  demand  and  costs  of  suit 

Rehearinc:  refused. 


No.  3732. — The  State  op  Louisiana  v.  Jacob  Morkingstar. 

The  fact  tbat  a  person  was  called  to  serve  as  a  t«If8man  on  a  Jnry  in  a  criminal  trial,  ivho 
had  been  oxompted  from  serving  on  the  regular  panel,  did  not  vitiate  the  inry.  Per 
.  cttriam :  Such  a  Juror  might  have  served  on  the  regular  panel,  if  he  had  chosen  to  waive 
his  exemption. 

The  counsel  for  theaccnsed  asked  the  Judge  to  incorporate  in  his  charge  to  thejury  cei- 
tain  extracts  famished  from  decisions,  to  -which  the  Judge  informed  the  Jnry  that  he  had 
alreaily  given  to  them  the  substance  of  the  exti-acts  referred  to  as  law.  Held— That  tho 
reasons,  given  by  the  Judge  for  not  giving  the  charge,  wore  sufficient. 

APPEAL   from    the    Second    Judicial    District  Court.    Pardee,  J. 
Z,  McKay,  District  Attorney,  for  appellee.     B,  L,   Preston,  for 
appellant. 

LuDELiNG,  C.  J.  The  defendant  was  indicted  for  the  murder  of 
Alex.  Wright  on  the  twenty-fourth  d%v  of  March,  1869 ;  he  was  tried 
and  convicted  of  murder  without  capital  punishment,  and  he  has  aT>- 
pealed  to  this  Court. 


NEW  ORLEANS,  JANUAJBY.  1871. 


state  y.  Momiogstar. 


rhe  first  bill  of  exceptions  is,  that  persons  who  were  exempted  from 
jniy  duty,  were  drawn  as  jurors  on  the  venire  and  that  this  fact 
vitiates  the  whole  panel. 

The  law  requires  that  the  jury  shall  be  drawn  from  the  list  of  regis- 
tered voters.    Acts  of  1868/  No.  110,  p.  142. 

Tills  seems  to  have  been  done.  If  from  this  list  of  registered  voters 
tbe  names  of  persons,  who  are  exempt,  wero  drawn,  that  fact  could 
not  affect  the  legality  of  the  diawing — ^nay,  the  exempted  persons  might 
have  served  as  competent  jurors,  if  they  had  chosen  to  waive  their 
exemption. 

The  second  bill  of  exceptions  was  to  the  refusal  of  the  judge  to 
incorporate  in  his  charge  certain  ea;tracts  from  the  cases  of  the  State 
r.  Chandler,  5  An.  490,  and  Camonche  v.  Baris,  6  An.  97. 

The  judge  states  that  he  informed  the  jury  that  he  had  already 
given  to  them  the  substance  of  the  extracts  referred  to  as  law.  We 
think  that  was  sufficient. 

It  is  therefore  ordered  that  the  judgment  be  affirmed  with  costs  of 
appeal. 


No.  2942. — Succession  of  Robert  ' 'amble.    Conrostation  between 

^  Legatees  under  the  Will. 

1  pew  in  a  cburclu  being  attached  to  the  realty,  is  of  the  character  of  an  nsnJQnict,  and 

mast  be  classed  as  an  incorporeal  immovable.    C.  C.  470. 
KotM,  given  for  the  rent  of  real  estate,  do  not  partake  of  the  realty,  and  are,  therefore,  not  to 

be  classed  as  a  part  of  the  realty.    Therefore  a  legatee,  entitled  to  all  the  testator's 
.    estate,  except  real  estate,  will  take  the  rent  notes  or  their  proceeds,  while  the  legatee, 

entitled  to  the  real  estate,  will  take  the  pew  in  the  church,  that  being  classed  as  a  part 

oi  the  realty. 

APPEAL  from  Second  District  Court,  parish  of  Orleans.  Duvigneaudf  J- 
A.  L,  Tiesoty  lor  Mary  Gamble,  opponent  and  appellant.  OlarJc,. 
Bayne  iSb  Benshaw,  for  Mrs.  Amanda  L.  Gamble  and  othei's,  opponents 
and  appellants.  E,  Filleul,  for  Thomas  Robertson,  executor  and  ap- 
pellee. 

Taliaferro,  J.  The  testator  lived  in  Illinois  at  the  time  of  hiS' 
decease.  He  left  a  considerable  estate,  both  in  Illinois  and  in  Louis- 
iana. His  debts  were  few  and  inconsiderable.  He  died  without  heira 
either  in  the  ascending  or  descending  line.  lie  gave  by  his  will  to  his 
wife  the  family  residence  and  some  other  lots  of  ground  in  the  town  of 
Bunker  Hill,  in  Illinois,  and  directed  his  executors  to  pay  over  to  her 
six  thousand  dollars  out  of  the  proceeds  of  his  real  estate  in  New 
Orleans,  which,  with  the  exception  of  a  few  lots,  made  the  subject  of 
special  legacies,  ho  directed  to  be  sold.  He  also  made  to  her  a  further 
donation  in  these  words  •  *'Also  all  my  personal  property,  of  what- 
2 


10  SUPREME  COURT  OP  LOUISIANA, 

eucceaaion  of  Gamble.    Gonteatatlon  between  Legateea  under  the  Will. 

ever  name  or  n&tare  soever,  intending  this  bequest  to  include  every 
thing  of  wMch  1  am  now  possessed,  except  real  estate/* 

After  directibg  several  legacies  of  a  particular  kind^  the  testator 
concludes  the  disposition  of  his  property  as  follows :     **  I  give  and 
bequeath  unto  my  sister,  Mary  Gamble,  all  the  remainder  of  my  prop- 
erty, not  nereby  otherwise  disposed  of,  of  every  name,  nature  and 
kinu  wliatsoeveii'     Three  executors  were  appointed,  two  of  them  citi- 
zens of  Illinois,  the  otncr  a  citizen  of  Louisiana.    The  executor  in 
Louisiana  made  an  inventory  of  the  property  of  the  succession  in  this 
State,  had  the  teal  estate  sold,  that  was  required  to  be  sold  l^y  the  will, 
and  filed  a  final  account  and  a  tableau,  by  which  he  proposed  to  pay 
the  creditors  and.  legatees.    As  part  ot  the  property  of  the  succession, 
six  several  promissory  iiotes,  each  fo^  the  sum  of  $350,  were  placed  on 
the  inventory.    These  notes  were  for  the  rent  of  property  in  New 
Orleans,  and  appear 4n  the  account  in  the  form  iff  two  judgments  in 
which  they  were  merged,  one  for  the  sum  of  $1750  and  interest,  and 
the  other  for  $875  and  interest.    f*here  was  also  entered  upon  the 
inventory  a  pew  in  Christ  Church.     The  executor  placed,  among  the 
debts  of  the  succession,  the  sunr  of  $2624  52,  alleged  to  have  accrued 
in  Illinois,  and,   as  was  shown,  allowed  by  the   Probate  Court  of 
the  county  ^Q  which  the  testator  had  lived,  and  in  which  his  estate  in 
Illinois  was  opened.    The  controversy  in  this  case  has  arisen  in  rela- 
tion to  which  of  the  two  legatejes,  under  universal  titles,  the  wife  or 
tUe  sister  of  the  testator,  the  pew  and  the  proceeds  of  the  rent  notes 
are  to  oe  distributed,  and  in  regard  to  the  admission  of  the  debts  from 
Illinois,  as  charges  against  the  succession  in  this  State.    The  pew  and 
the  proceeds  of  the  rent  notes  were  treated  by  the  executor  as  real 
estate,  and  assigned  to  Miss  Mary  Gamble  as  part  of  her  legacy.    An 
opposition  was  filed  oa  her  part  to  the  payment  of  the  claims  allowed 
in  Illinois,  on  the  ground  that  they  are  not  owing  by  the  succession. 
On  the  part  of  Mrs.  Amanda  L.  Gamble,  an  opxK)sition  was  filed,  claim- 
ing that  undbr  the  provisions  of  the  will,  she  is  entitled  to  the  pew 
aua  to  the  proceeds  of  tne  notes  m  controversy  as  personal  property, 
and  praying  judgment  accordingly.    There  was  also  an  opposition  filed 
by  the  sheriff,  claiming  costs  against  the  succession  to  the  amount 
of  thirty  dollars,  which  the  executor  haa  omitted  to  place  on  the 
tableaifc 

A  mass  of  3tiiiiouy  was  laken  in  lilinols,  under  commission,  in 
regard  to  the  several  cfaims,  amounting  to  $2G24  52  and  transferred 
to  this  State  fov  payment.  The  court  dismissed  the  opposition  of  Mrs. 
Amanda  Gamble,  sustained  that  of  the  sheriff  and  that  of  Miss  Gam- 
ble, except  as  to  two  items,  the  one  for  $1000,  an  attorney's  fee,  and 
the  other  for  $150,  a  medical  bill.  As  thus  amended,  the  court  ren- 
dered judgment,  homologating  the  tableau  and  ordering  that  the  funds 
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be  difltribnted  in  accordance  therewith.  From  this  jndgment  Mrs. 
Amanda  Gamble  has  appealed. 

The  principal  questions  arising  in  this  case  are : 

ltlv^— Is  the  widow  of  the  testator  entitled  under  the  will  to  the 
pew  and  the  proceeds  of  the  notes  originally  given  for  the  rent  of  real 
estate  f 

Second — Can  the  Illinois  debts  be  legally  acquitted  out  of  the  funds 
arising  from  the  sale  of  the  testator's  property  in  Louisiana  t 

The  right  to  the  use  of  a  pew  has  been  defined  to  be  an  incorporeal 
interest  in  the  property.  In  a  few  of  the  States  of  this  Union,  pews 
are  considered  as  real  estate ;  in  others  as  personal  property.  In  the 
State  of  New  York  the  precise  nature  of  such  property  does  not  seem 
to  be  well  settled.  We  iucline  to  apply  in  this  case  the  rule  laid  down 
in  article  470  [4(S]  of  our  Code.  "  Incorporeal  things,  consisting  only 
in  a  right,  are  not  of  themselves  strictly  susceptible  of  the  quality  oi 
morables  or  immovables ;  nevertheless,  they  are  placed  in  one  or  the 
other  of  these  classes,  according  to  the  subject  to  which  they  apply 
sod  the  rules  hd'einafter  established.'*  The  right,  therefore,  being  oi 
the  character  of  usufruct,  in  as  much  as  it  applies  to  an  immovable,  we 
consider  it  an  incorporeal  immovable.  The  pew  then  was  properly 
assigned  to  Mary  Gamble,  as  it  is  embraced  by  that  clause  of  the  wiU 
in  which  the  testator  declares:  '^I  give  and  bequeath  to  my  sister, 
Mary  Gamble,  all  the  remainder  of  my  property^  not  hereby  otherwise 
disposed  of,  of  every  name,  nature  and  kind  whatsoever." 

The  rent  notes,  it  is  argned,  being  for  the  revenue  derived  from  the 
rent  of  the  real  estate,  partake  of  the  realty,  and  should  go  with  the 
real  estate  to  the  legatee  receiving  it  or  its  proceeds.  We  can  not 
adopt  this  view  of  the  character  of  the  notes.  Article  474  [465]  of  the 
Civil  Code  describes  as  movables  ^'obligations  and  actions,  the  object 
of  which  is  to  recover  money  due  or  movables,  although  these  obliga- 
tions are  accompanied  with  a  mortgage."  Article  475  [407]:  **A1I 
things,  corporeal  or  incorporeal,  which  have  not  the  character  of  im- 
moTables  by  their  nature,  or  by  the  disposition  of  the  law,  according 
>  to  the  rules  laid  down  in  this  title,  are  considered  as  movables."  Prom- 
iBsory  notes  have  not  the  character  of  immovables  by  their  nature 
or  by  disposition  of  law,  and  they  must  be  taken  as  personal  property. 
Sach  instruments  are  sold  every  day  and  pass  by  indorsment  or  de- 
livery. They  are  good  in  the  hands  of  any  holder  acquiring  them  in 
good  faith.  Their  character  of  personalty  is  not  changed  by  the  con- 
sideration for  which  they  may  have  been  given.  Tlie  counsel  of  Mise 
Gamble  aims  to  show  that  the  testator  treated  his  Illinois  and  Louis- 
iaoa  estates  in  accordance,  as  the  counsel  contends,  with  the  statute 
of  Louisiana,  and  would  seem  therefore  to  infer  that  the  bequest,  to 
Mrs.  Gamble,  of  all  the  testator's  personal  property  should  be  limited 
to  the  personal  estate  in  Louisiana. 
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Without  adverting  to  tbe  nniversally  received  maxim,  mohilia  sequn^ 
tur  personam,  the  legal  fiction  which  locates  all  the  personal  property 
of  the  testator  wherever  sitaated^  at  his  place  of  residence,  and  sub- 
jects it  to  the  law  of  his  domicile,  the  language  used  by  the  testator  is 
too  broad,  distinct  and  clear  to  admit  of  such  a  construction.    After 
disposing  of  his  houses  and  lots  in  favor  of  his  wife,  the  testator  adds: 
"Also,  all  my  personal  property  of  whatever  name  or  nature  soever, 
intending  this  bequest  to  include  every  thing  of  whicli  I  am  now 
possessed,  except  real  estate/'    This,  unquestionably,  embraced  and 
included  the  promissory  notes  in  question.     In  regard  to  the  debts  of 
the  testator  in  Illinois  no  law  prohibits  their  payment,  when  duly 
proved,  out  of  funds  of  his  estate  in  Louisiana.    Even  under  the 
bankrupt  laws,  both  of  Great  Britain  and  the  United  States,  foreign 
creditors  are  permitted  to  prove  their  claims  and  participate  in  the 
assets  surrendered  biy  the  bankrupts.    And  where  a  debtor  dies  insol- 
vent, leaving  property  in  different  countries,  and  separate  administra- 
tions are  taken  out,  this,  perhaps  with  some  limitations,  is  no  bar  to 
the  right  of  all  the  creditors  to  participate  in  the  distribution  of  the 
entire  estate.    But  the  complications  and  difficulties  that  frequently 
arise  in  regard  to  the  adjustment  and  settlement  of  the  claims  ot 
creditors,  residing  in  different  countries,  in  cases  of  insolvent  estates, 
where  part  of  the  assets  are  in  one  country  and  part  in  another,  and 
are  under  different  administrations,  principal  and  ancillary,  do  not 
arise  in  this  case.    The  succession  of  Gamble  was  not  burdened  with 
debts.   The  liabilities  were  few  and  of  but  little  importance,  compared 
with  the  value  of  the  property.    The  succession  is  amply  able  to  pay 
all  the  creditors  of  the  testator,  wherever  their  domicile.   There  is  then 
no  good  reason,  why  the  executor  in  Louisiana  may  not  pay  the  for- 
eign creditors  on  sufficient  proof,  before  our  courts,  of  the  legality  and 
correctness  of  their  claims.    The  claims  that  have  been  presented  here 
and  admitted  by  the  esecutor,  have  been  opposed  and  strictly  scratin- 
ized.    Testimony  in  relation  to  them  has  been  taken  in  Illinois  under 
commission.    More  than  one-half  these  claims,  in  amount,  were  re- 
jected by  the  court  below.    Two  only  were  admitted  j  the  fee  of  the 
attorney,  Walker,  one  thousand  dollars,  and  a  medical  bill,  amounting 
to  one  hundred  and  fifty-one  dollars.    The  action  taken  by  the  lower 
court  on  these  claims  we  think  correct.    The  judgment  must  be  altered 
in  regard  to  the  disposition  of  the  promissory  notes  taken  for  the  rent 
of  real  estate  in  New  Orleans. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the^ District  Court,  dismissing  the  opposition  of  Amanda  Gamble,  l>e 
annulled,  avoided  and  reversed,  so  far  as  relates  to  her  claim  therein 
set  up  to  the  rent  notes  figuring  on  the  tableau  of  the  executor  in  tlie 
form  of  two  judgments,  one  for  the  sum  of  $1750  with  the  interests 


NEW  ORLEANS,  JANUARY,  1871.  13 

Sacoeeaion  of  Gamble.    Contestation  between  Legatees  nnder  the  Will. 

the  other  for  tho  sum  of  $875  with  interest.  It  is  farther  ordered  and 
adjndged  that  the  said  two  jadgments  or  t^eir  proceeds  be  decreed  to 
be  the  property  of  the  said  Amanda  Gamble,  widow  of  the  test  >  tor; 
that  the  executor  amend  his  tableau  accordingly  and  pay  over  the  pro" 
ceeds  of  the  said  jadgments  to  the  said  opponent.  It  is  farther  order- 
ed and  adjudged  that  the  judgment  of  the  District  Court,  as  herein 
altered  and  amended,  be  affirmed* 
Beheariu<r  refused. 


No  2992. — James  0.  Notes  v,  Sigmund  IjOed. 

This  is  an  action  to  annul  a  Jndgment  of  the  Sixth  District  Court  of  the  parish  of  Orleans. 
The  defense  is  that  the  peUtion  disclosed  no  cause  of  action.  The  petition  alleges  that 
the  ph^tifl;  arsdling  himself  of  the  absence  of  defendant's  counsel  at  the  trial,  obtained 
the  judgment  by  fraud  and  ill  practice  and  by  suppressing  the  truth  well  known  to  the 
plaintiff.  The  court  a  qua  sustained  the  exception  and  dismissed  the  suit.  The  plaintiff 
In  the  action  of  nullity  appealed.  Held  by  the  Sapreme  Conrt^That  the  allegations  of 
the  petition,  being  taken  as  true  for  the  purpose  of  trying  the  exception,  disclosed  a 
ruause  of  action,  and,  therefore,  it  roust  be  overruled  and  the  cause  be  remanded,  with 
instmction  to  the  court  a  gua  to  be  proceeded  with  according  to  law. 

APPEAL  from  the  Sixth  District  Court  for  the  parish  of  Orleans. 
Cooleyy  J.  n.  B.  Kelly y  for  Dlaintiff  and  annellant.  J5.  B,  For- 
fluin,  for  defendant  and  appellee. 

LuDELiXG,  C.  J.  This  is  an  appeal  from  a  decision  sustaining  nn 
exception  to  the  petition  "for  insufficiency  and  uncertainty,  and 
because  no  specific  acts  of  fraud  are  set  forth,  such  as  would  authorize 
the  remedy  sought,  and  disclose  no  cause  of  action/' 

For  the  purpose  of  the  trial  of  the  exception,  the  allegations  made 
in  the  petition  are  admitted  to  be  true.  They  are  as  follows :  That 
the  plain tiffy  Noyes,  gave  to  Simon,  Loeb  &  Co.,  for  value  received,  his 
Dote,  payable  to  their  order,  for  $1791  09,  dated  on  the  fourth  and 
payable  on  tho  tenth  of  April,  1865;  that  the  original  payees  continued 
to  hold  the  note  until  the  ninth  of  December,  1867,  at  which  time  it 
T^as  surrendered  by  them  in  bankruptcy  \  that,  between  the  maturity 
of  the  note  and  its  surrender  in  bankruptcy,  it  had  been  reduced  by 
*  payment  to  $790  09,  and  that,  when  surrendered  by  Simon,  Loeb  &  Co., 
they  only  claimed  that  balance  to  be  due;  that  on  the  seventeenth  ol 
February,  1866,  prior  to  said  surrender,  the  said  Simon,  Loeb  &  Co.,  in 
consideration  of  the  conveyance  by  Noyes  of  all  his  property  to  a 
trustee  for  the  benefit  of  said  Simon,  Loeb  &  Co.  and  other  creditors, 
bad  granted  him  a  full  and  unconditional  release  and  acquittance  from 
an  liability  on  account  of  said  note  or  any  other  account ;  tliat  tlie 
note  had  thus  been  extinguished  by  payment,  except  as  to  $790  09 ; 
and  that,  as  to  this  balance,  Noyes  had  been  released  from  all  liability-, 
as  aforesaid,  on  the  seventeenth  February,  1866.  It  is  further  alleged 
that  Siinntind  Loeb,  well  knowing  the  truth  of  all  the  facts  above 
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alleged,  corruptly  and  fraudulently  combined  and  confederated  with 
iaid  Simon,  Loeb  &  Co.  to  defraud  Noyes  by  means  of  suit  No.  1165, 
instituted  in  the  Sixth  District  Court  on  the  fourteenth  of  February, 
1870,  alleging,  in  the  petition  filed  in  said  suit,  that  he  was  the  holder 
and  owner  of  the  note,  for  valuable  consideration,  in  due  course  of 
business,  before  maturity,  and  that  the  whole  amount  was  still  due 
and  unpaid,  he  well  knowing  the  falsity  of  all  of  said  allegations. 

It  is  further  alleged  that  Sigmund  Loeb,  well  knowing  that  the  note 
had  been  extinguished  by  payment  and  release,  as  aforesaid,  corruptly 
and  fraudulently  combined  and  confederated  with  Simon,  Loeb  &  Co. 
to  defraud  Noyes  by  means  of  said  suit,  1165,  and  by  availing  himself 
of  the  accidental  absence  of  Noyes'  counsel  on  the  trial,  obtained  a 
judgment  by  fraud  and  ill  practice  and  by  suppressing  the  truth  well 
known  to  plaintiff. 

We  can  not  assent  to  the  proposition  that  no  cause  of  action  i& 
stated  in  the  petition.  It  would  be  a  roproach  to  any  system  of  lawa 
to  say,  that  it  was  inadequate  to  afford  relief  upon  the  state  of  facts 
admitted  by  the  pleadings  in  this  case.  The  law  of  this  State  is  not 
liable  to  such  imputation.  Article  607,  Code  of  Practice,  declares  that 
^*a  definitive  judgment  may  be  annulled  in  all  cases  where  it  appears 
that  it  has  been  obtained  through  fraud  or  other  ill  practices  on  the 
part  of  the  party  in  whose  favor  it  was  rendered."  12  La.,  Fox  v. 
Bonner.  408;  7  N.  S.,  692;  Beauchamp  v.  McMiken ;  Chitty  on  Bills, 
p.  212. 

It  is,  therefore,  ordered  that  the  judgment  of  the  district  court  be 
annulled  -,  that  the  exception  be  overruled ;  that  the  case  be  remanded 
to  the  court  a  gtea,  to  be  proceeded  with  according  to  law,  and  that 
the  appellee  nav  the  costs  of  anneaL 


No.  2924. — State  of  Louisianx  v.  Albert  Push. 

A  Juror  who  does  not  speak  or  understand  the  English  language,  may  he  challenged  by  the 
State,  and  excluded  by  the  Judge,  although  he  be  a  qualified  elector  and  possess  all  the 
legal  requisites  to  constitute  him  a  good  Juror.  The  accused  is  not  deprived  of  any  right 
or  priyilege  by  excluding  him  ftma,  the  paneL 

A  Juror  who  does  not  understand  the  language  in  which  the  proceedings  are  conducted,  is  a» 
much  an  unfit  person  to  sit  on  the  trial,  as  though  ho  was  infirm,  or  incapable  ot 
Kndering  snoh  services;  and  the  State,  as  well  as  the  accused,  may  have  him  excluded  by 
challenge  for  cause. 

APPEAL  from  the  First  District  Court  of  the  parish  of  Orleans. 
Abell,  J.    S.  Belden,  Attorney  General,  for  the  State.    A.  G^ 
Seinmea,  for  defendant  and  appellant. 

Howe,  J.  The  defendant  has  appealed  from  a  judgment  by  which 
he  was  sentenced  to  imprisonment  at  hard  labor  for  the  crime  oi 
forgery.    The  only  point  presented  is  by  a  bill  of  exceptions  to  the 
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action  of  tbe  jaage  below  in  sastaining  a  challenge  for  cause  made  oy 
tire  State  to  a  jaror  who  did  not  uuderstand  the  English  language,  but 
only  German. 

We  do  not  think  the  court  erred  in  excluding  such  a  juror,  and  we 
fiod  it  difficult  to  imagine  of  what  right  or  privilege  the  prisoner  was 
<]ein'i?ed  by  such  a  ruling. 

It  is  insisted  oy  counsel  that  the  juror  was  a  qualified  and  registered 
Toter,  and,  as  such,  a  qualified  juror ;  and  that,  therefore,  the  prisoner 
was  entitled  to  have  him  sit  upon  the  the  trial  of  this  cause.  It  must 
be  remembered,  however,  that,  while  all  jurors  must  be  qualified 
electors,  all  qualified  electors  are  not  necessarily  qualified  jurors  in  a 
particnlar  case.  A  challenge  for  cause  may  exclude  many  jurors, 
otherwise  embraced  in  the  general  terms  of  the  law.  Thus,  a  qualified 
elector  may  be  challenged  j>rop(tfr  affeetmi^  by  reason  of  some  supposed 
relationship,  bias,  or  partiality,  or  previous  formation  and  expression 
of  opinion.  A  qualified  elector  may  be  challenged  propter  defectum, 
as  if  he  be  an  idiot  or  lunatic,  though  not  interdicted ;  or  if  he  be 
laboring  under  an  attack  of  mania  a  potw,  or  if  he  be  blind,  in  a  case 
requiring  an  inspection  of  writings;  or  if  he  be  deaf,  or  deaf  and 
dumb.  This  right  to  challenge  for  cause  does  not  spring  from  any 
especial  provision  of  law,  but  from  the  general  rule  that  the  method 
of  trial  shall  be  according  to  the  common  law.  R.  S.  1870,  §  976 ; 
Aichbold,  vol.  1,  p.  548 

Now  a  person  who  only  understands  German;  and  does  not  under- 
stand English,  is  no  more  capable  of  sitting  as  a  juror  in  the  First 
District  Court  of  New  Orleans,  where  the  proceedings  are  conducted 
entirely  in  English,  than  if  he  were  deaf  and  dumb.  The  accused 
might  desire  him,  it  is  true;  for  such  a  juror  would  always  be  bound 
to  acqnit,  inasmuch  as  he  could  never  be  satisfied  beyond  a  reasonable 
doobt  of  the  guilt  of  the  accused ;  but  this  very  desire,  if  founded  on 
such  a  reason,  is  one  that  can  not  properly  be  gratified.  The  State  has 
some  rights  in  a  crimint^l  court;  and  among  them  is  certainly  the 
light  to  have  a  jury  composed  of  men  who  understand  the  lan- 
guage in  which  are  conducted  those  proceedings  by  which,  against  the 
presamption  of  innocence,  she  seeks  to  establish  a  conviction  of  guilt. 
The  juror  in  this  case  had,  it  is  true,  the  general  qualifications  named 
in  the  kw.  R.  S.  1870,  §  2125.  He  was  '<  a  duly  qualified  elector."  He 
was  properly  summoned  and  was  bound  to  appear.  But  this  does  not 
deprive  the  State  of  the  right  to  challenge  'for  the  cause  assigned  in 
this  case^  any  more  than  in  a  case  where  a  juror  is  a  deaf  mute.  The 
right  springs  from  the  necessity  of  things  and  the  general  rule  that 
tbe  proceedings  in  criminal  courts  of  this  State  shall  be  according  to 
the  common  law 

The  case  of  Gay  v.  Ardry,  14  La.  288,  a  civil  case,  can  not  control 
the  right  of  the  State  in  a  criminal  prosecution. 
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We  may  observe  that  the  statute,  now  in  force  relative  to  jaries, 
seems  to  recognize  the  want  of  ability  to  understand  the  proceedings; 
from  whatever  cause,  as  an  exemption,  by  exempting  persons  *'  who 
may  be  infirm  or  incapable  of  rendering  such  services,^^  R.  S.  1870,  J 
2126.  It  is  true  that  a  reason  for  exemption  is  no  ground  for  chal- 
lenge, $  2131,  but  it  is  likely  that  the  judge  might  have  excused  tliis 
juror  without  giving  the  prisoner  any  right  to  complain. 

Judgment  affirmed 

Rehearins  refused. 


3071 — State  op  Louisiana  v.  Vicente  Lemodelio. 

Evidence  to  show  that  a  translator,  selected  to  interpret  the  testimony  of  witnesses  irno 
testify  in  a  language  not  nndersto^d  by  the  counsel,  the  court  or  the  Jury,  isincompe. 
tent,  can  not  bo  admitted  after  verdict,  on  a  motion  for  a  new  triaL  The  objection  is  too 
late,  if  not  made  daring  the  triaL 

A  PPEAL  from  the  First  District  Court  of  New  Orleans.  Ahell,  J. 
jlX  Simeon  Beldeiiy  Attorney  General,  for  the  State.  Samhola  &  Dil- 
cro8,  for  defendant  and  appellant. 

Taliaferro,  J.  The  defendant  was  convicted  of  the  crime  of  man- 
slaughter, and  sentenced  to  imprisonment  at  hard  labor  in  the  peniten- 
tiary for  the  term  of  five  years.  He  has  appealed.  After  the  verdict 
of  the  jury  was  rendered,  the  defendant  moved  for  a  new  trial  ou 
various  grounds,  the  chief  of  which  is  the  refusal  of  the  Judge  ou  the 
trial  of  the  motion  to  receive  evidence  alleged  by  defendant  to  have 
been  discovered  after  the  trial  had  taken  place,  and  which  was  offered 
to  show  the  incompetency  of  the  translator  employed  by  the  court  to 
translate  correctly  the  evidence  of  three  witnesses,  who  testified  on 
the  trial  of  the  case  iu  a  language  not  understood  by  the  court,  tlie 
counsel  or  the  jury. 

The  case  comes  before  us  on  a  bill  of  exceptions  to  the  ruling  of  the 
court  rejecting  the  evidence  offered  to  show  this  alleged  incompetency 
of  the  translator.  Embodied  iu  tlie  bill  of  exceptions  are  the  reasons 
assigned  by  the  judge  for  excluding  tlie  testimony.  These  are,  "  that 
the  translator  was  called  in  this  case  at  the  instance  of  the  defendant's 
counsel  and  accepted  by  the  attorney  general,  and  throughout  the 
examination  exhibited  a  full  knowledge  of  the  language  of  the  wit- 
nesses, and,  thei'e  being  no  objection  raised  either  by  the  accused,  who 
understood  the  language  of  the  witnesses,  or  his  counsel,  to  tlio  com- 
petency of  the  translator,  the  court  deemed  it  too  late,  upon  a  motion 
for  a  new  trial,  to  inquire  into  his  competency." 

We  think  llie  court  properly  refused  to  admit  the  evidence.  It  is 
therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs. 

Eehearing  refused. 
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^0.  2402.— Succession  of  Ltdia  Robinson,  deceasea  wite  oi   uonn 

McClean. 

ZfAjodgmenthaabeen  vendered  byr  competent  oonrt,  adjudicating;  commnnity  property 
to  a  Borvinng  aponae,  and  neither  fraud  nor  aooliation  *a  ^hown.  *tn  coxrectnesa  can  not 
be  inquired  into  collateraUy 

TIm  mortgage  creditor  whoee  reglatry  naa  tbe  pnonty  of  date,  u  entitled  to  be  paid  first  oat 
«f  the  proceeda  nf  the  aale  of  the  mortgage  property. 

APPEAL  Irom  the  Second  District  Court,  parish  of  Orleans.    Du- 
vigneaudy  J.    Budd  <k  Ch'over  and  Breaux  dc  Fennerj  for  appellants. 
G.  Schmidt,  for  appellee. 

Wtlt,  J.  In  1864,  Lydia  Robinson,  wife  of  John  McClean,  died, 
leaving  three  minor  children  and  a  succession  consisting  only  of  her 
share  of  the  community  property.  Her  surviving  husband  was  ap- 
pointed natural  tutor,  and  as  such  administered  her  succession^ 

On  the  twenty-first  of  October,  1867,  the  minors'  share  of  the  com- 
munity property  was  adjudicated  to  their  natural  tutor,  John  McClean, 
at  $5^06  73,  being  the  estimated  value  of  half  the  community  prop- 
erty, after  deducting  the  community  debts.  To  secure  to  the  minors 
the  sum  due  them  under  this  adjudication,  John  McClean  gave  a 
special  moitgnge  in  due  form,  on  twenty-fifth  February,  1868. 

On  twenty-first  May,  1868,  Henry  Bitters,  claiming  to  be  a  creditor 
of  the  succession  of  Lydia  Robinson,  on  account  of  a  debt  due  him  by 
the  community  which  existed  between  her  and  her  surviving  husband, 
John  McClean,  instituted  a  proceeding  under  articles  993,  994  and  1057 
of  the  Code  of  Practice,  and  obtained  a  writ  of  sale,  under  which  all 
the  real  estate  belonging  to  the  community  was  sold,  except  that 
specially  mortgaged  to  the  minors. 

The  proceeds  of  this  sale,  to  wit :  $4444,  form  tlie  subject  of  the 
present  controversy. 

Morris,  Wheeler  &  Co.  claim  to  be  paid  out  of  this  fund,  oiik  the 
ground  that  they  are  creditors  of  this  succession,  because  their  debt 
was  also  a  debt  contracted  by  the  community  of  which  the  deceased 
was  a  member.  J.  Dcjean  also  filed  an  opposition  to  the  application 
of  this  fund  to  tliese  creditors  of  the  succession  on  the  ground  that 
the  proceeda  do  not  belong  to  the  succession  of  Lydia  Robinson,  being 
the  price  of  the  sale  of  the  individual  property  of  John  McClean, 
upon  which  a  judicial  mortgage  existed  in  his  favor  for  the  sum  ol 
87087. 

The  eoort  below  maintained  the  rule  of  Dejean,  and  gave  judgment 
in  his  favor  for  all  the  funds,  after  deducting  the  sheriff's  costs. 
From  this  judgment  Henry  Bitters  and  Morris,  Wheeler  &  Co.  have 

appealed. 

The  first  question  to  consider  is,  was  the  adjudication  of  the  prop- 
erty to  Johu  McClean  an  absolute  nullity  or  not  ?    If  it  was  an  absolute 
3 
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lallifcy,  of  coarse  the  property  sold  belonged  to  the  saccessioii  of  Lydia 
Elobinson,  and  her  creditors  are  properly  before  the  court  demanding 
.ts  proceeds.  , 

If,  on  the  other  hand,  it  be  not  an  absolute  nullity,  the  property  at 
;he  time  of  the  sale  did  not  belong  to  the  succession  of  Lydia  Robm- 
)on;  and  there  are  no  funds  of  her  succession  to  be  distributed  among 
ler  creditors. 

There  is  no  fraud  or  spoliation  shown  to  have  been  practiced  in 
obtaining  the  abjudication,  and  it  was  rendered,  by  a  court  of  compe- 
:ent  jurisdiction,  on  the  advice  of  a  family  meeting. 

We  think  the  judgment  was  not  an  absolute  nullity,  and  that  it 
;an  not  be  attacked  collaterally. 

In  Sanders  v.  Carson,  Administratrix,  2  An.  394,  it  was  held  that  the 
correctness  of  a  judgment,  adjudicating  community  property  to  a  sur- 
viving spouse,  rendered  by  a  court  of  competent  jurisdiction,  in  the 
absence  of  any  proof  of  fraud  or  spoliation,  can  not  be  inquired  into 
joUaterally. 

It  has  not  been  questioned  in  this  case  by  a  direct  attack. 

The  a^udication  therefore  transferred  the  prox>erty  to  John  McCleau. 
The  creditors  of  the  succession  of  Lydia  Robinson  have  nothing  what- 
3vcr  to  do  with  the  funds  derived  from  the  sale  of  John  McClean's 
property.  He  has  not  complained  of  the  illegality  of  the  sale  ;  and 
l;he  question  is,  whether  J.  Dejean  has  a  greater  i  ight  to  the  funds  than 
Henry  Bitters  or  Moii-is,  Wheeler  &  Co.,  all  being  creditors  of  John 
McClean. 

The  judgment  of  Dejeau  was  recorded  prior  to  that  of  Morris, 
Wheeler  &  Co.,  and  Henry  Bitters  does  not  appear  to  bo  a  mortgage 
creditor. 

We  think  Dejean,  having  the  first  mortgage  on  the  property  sold,  is 
3ntitled  to  the  funds. 

Judgment  affirmed. 


No.  3035. — ^Louis  Tregre  v,  0.  Baudry — A.  Miltenberger, 

Warrantor. 

1  defendant,  vbo  ha*  allowed  bit  lands  to  be  seized  and  aold  to  pay  his  debts,  can  not  after- 
ward maintain  a  petitory  action,  for  tbe  recovery  of  the  lands,  aj^ainst  the  purchaser,  at 
judicial  sale.  Being  divested  of  titlo  himself  by  the  sale,  ho  is  estopped  from  aetting  up 
Ills  tiUe  against  the  purchaser. 

APPEAL   from   the    District  Court,   parish  of   St.  John  Baptist. 
JBauvaia,  J.      Charles  Lonque,  for  plaintiff   and  appellant.     SU 
Maurice  Berault,  Legendre  &  Poche^  for  defendant  and  appellee. 

Howell,  J.    This  is  a  petitory  action  by  Louis  Tregre  against  Omer 
Baudry,  the  overseer  and  manager  of  A.  Miltenberger,  called  in    -wav 
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ranty,  for  a  plantation  situated  in  the  parish  of  St.  John  the  Baptist. 
The  facts,  necessary  to  an  understanding  of  plaintiff's  demand,  are  as 
•follows;  A.  Miltenberger  &  Co.,  of  which  firm  the  warrantor  is  a 
member,  obtained  judgment  in  the  United  States  Provisional  Court  for 
Louisiana  against  Louis  Tregre  for  about  $80,000,  with  a  recognition 
of  mortgage,  and  caused  the  property  claimed  in  this  suit  to  be  sold, 
and,  at  the  sale  on  third  June,  1865,  A.  Miltenberger  became  the  pur- 
chaser for  $27,000  cash,  and  has  ever  since  held  it.  Tregre,  the 
defendant  in  that  suit,  simply  alleges  in  his  petition,  in  this  that  he  is 
the  owner  of  the  said  land  and  improvements,  by  virtue  of  acts  of 
parchase  long  prior  to  said  suit,  and  that  tlie  defendant,  Baudry,  has, 
without  authority,  taken  possession  thereof,  and  claims  as  owner. 
We  are  unable  to  understand  how  plaintiff  can  recover.  The  title  set 
up  by  him  was  divested  by  the  sale  in  the  above  named  suit,  and,  being 
the  defendant  therein,  he  is  estopjied  from  setting  up  his  said  title 
a^inst  the  purchaser,  warrantor  in  this  action. 

Judgment  affirmed. 


No.  3098. — Heirs  of  J.  B.  P.  Bourgeois  v.  Thegphile  Thibodaux.      I  23  J& 

I  52   688 

In  a  deed  to  a  tract  of  land  appeared  the  following  clanse :  "  The  said  purchaser  reserving 
to  himself  the  right,  after  having  effected  the  payment  of  the  first  sixth  part,  to  postxwne 
the  poj-mcnt  of  the  last  five-sixths  from  year  to  year,  indefinitely,  in  consideration  of  an 
annual  intoircst  of  ten  per  cent,  from  the  maturity  of  the  respective  sums  or  terms, 
whose  iHiyment  shall  bo  thns  postponed,  which  interest  shall  be  exigible  from  year  to 
year.  In  default  of  payment  promptly,  the  whole  capital  to  be  exigible,  as  If  there  had 
icen  no  stipulation  for  that  delay."  Held— That  the  stipulations  in  the  act  or  deed,  post- 
poning pajnnents  on  the  five-sixths  indefinitely,  on  condition  that  ten  i>er  cent,  interest 
was  paid  annually  and  the  other  conditions  did  not  change  the  character  of  the  act  from 
that  of  a  sale  to  that  of  a  contract  of  rent,  and,  therefore,  the  vendor  could  not  maintain 
an  action  for  rent  on  the  deed,  in  case  the  conditions  were  not  promptly  complied  with. 

APPEAL  from  Third  District  Conrt,  pariib  of  Lafourche.     Gates,  J. 
Taylor  dt  Beattie,  for  plaintiffs  and  appellees.    Bush  &  Qaode,  for 
defendants  and  appellants 

Wyly,  J.  In  lo39,  J.  B.  P.  Bourgeois  conveyea  to  Charles  Aubert 
a  tract  of  land  in  the  parish  of  Lafourche  for  $12,000,  payable  in  six 
installments  dunng  the  month  of  March  of  each  of  the  years  1840, 
1841,  1842,  1843,  1844  and  1845,  with  the  following  stipulations  stated 
in  the  deed,  to  wit :  '*  The  said  purchaser  reserving  to  himself  the 
right,  after  having  effected  payment  of  the  first  sixth  part,  to  postpone 
the  payment  of  the  last  five-sixths  from  year  to  year,  indefinitely,  in 
consideration  of  an  annual  interest  of  ten  per  cent,  from  the  maturity 
of  the  respective  sums  or  terms  whose  payment  shall  be  thus  post- 
poned, which  interest  will  be  exigible  from  year  to  year,  and,  in  default 
of  its  prompt  payment,  the  whole  of  the  capital  will  be  exigible,  as  if 
there  had    been  no  stipulation  for  that  delay.     For  the  security  of 
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which  payments  and  eventual  interest,  the  property  hereby  sold 

remains  by  special  privilege  affected,  bound  and  mortgaged." 

*  *  •  «  •  •**  «  • 

"  Before  the  signature  of  these  presents,  it  lias  been  agreed  that  it 
shall  be  lawful  for  the  purchaser  to  pay  by  anticipation  the  price  of 
the  present  sale,  notwithstanding  the  stipulation  as  to  time  aforesaid, 
the  said  Mr.  Aubert  having  the  right  to  a  discount  at  the  rate  of  ten 
per  cent,  per  annum  for  each  payment  made  by  anticipation." 

The  sum  of  $6000  of  the  principal  of  said  consideration  has  been 
paid,  and  also  all  the  interest  due  up  to  the  thirty-iirst  day  of  March, 
1861,  leaving  still  due  the  sum  of  $6000,  and  ten  x)er  cent,  per  annum 
interest  thereon  from  the  month  of  March,  1861. 

The  defendant  in  this  suit  purchased  the  property  under  a  Judgment 
against  the  vendee,  Charles  Aubert. 

The  plaintiffs  allege  that  by  virtue  of  the  said  conveyance  to  Charles 
Aubert,  a  perpetual  charge  was  imposed  upon  said  tract  of  land  for 
the  payment  of  the  said  ten  per  cent,  per  annum  interest,  and  that 
said  incumbrance  follows  it  into  whosever  hands  the  said  property 
may  pass.  They  allege  that  six  years  of  said  ten  per  cent,  interest 
are  due,  amounting  to  the  sum  of  $3600,  which  they  have  amicably- 
demanded  of  the  defendant. 

The  prayer  of  the  petition  is,  that  the  defendant  be  cited  to  answer, 
''and,  after  legal  delays  and  due  proceedings  had,  that  said  tract  of 
land,  its  improvements  and  appurtenances  be  sold  to  satisfy  said  sum 
of  three  thousand  and  six  hundred  dollars,  with  recognition  of  the 
chajge,  incumbrance,  privilege  and  mortgage,  as  aforesaid ;  and  for 
general  relief." 

The  defendant  avers  in  his  answer  that  at  sheriff's  sale,  in  1866,  bo 
became  the  purchaser  of  the  property;  that  at  said  sale  the  sheriff 
read  a  certificate  of  mortgages,  showing  the  superiority  of  the  moi;t- 
gage  under  which  the  sale  was  made  to  him,  and  also  showing  that 
said  land  was  not  subject  to  the  charge  or  incumbrance  olaimed  by  tho 
plaintiffs^  that  the  deed  declared  on  by  the  plaintiffs,  was,  in  truth 
and  in  fact,  a  sale  from  the  father  of  the  plaintiffs  to  Charles  Aubert, 
as  intended  and  interpreted  by  the  parties;  and  that  the  principal 
demand  of  the  plaintiffs  is  barred  by  the  prescriptions  of  one,  three, 
five,  ten  and  twenty  years,  and  the  accessory  demand,  to  wit:  the 
mortgage  and  vendor's  privilege  have  perempted  by  the  lapse  of  ten 
years  without  reinscription  and  by  the  extinguishment  of  the  principal 
obligation,  which  ''>  •'^^ir.r'ntionft  %nd  neremntion  the  defendant 
specially  pleads. 

The  court  gave  judgment  in  favor  of  the  defendant,  and  the  pliiintiflh 
have  appealed. 

The  question  is,  what  is  tne  cnaracter  Qi  tne  instrument  aeciurea 
on;  is  it  a  contract  of  sale  or  is  it  a  rent  charge® 
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If  it  be  a  coDtract  of  sale,  the  defendant  is  not  liable  because  He  wus- 
DOt  a  party  to  tbe  act,  and  if  the  mortgage  has  peremptcd  by  the 
failure  to  reinscribe  it  within  the  ten  years,  the  right  to  the  hypothe- 
cary action  does  not  exist  in  favor  of  jdaintiffs  against  the  defendant, 
as  third  owner  and  possessor  of  the  mortgaged  property.  Indeed,  the 
plaintiffs  have  D«t  sought  in  this  action  to  foreclose  the  mortgage  on 
the  property.  The  demand  is  simply  to  have  the  property  subjected 
to  a  rent  charge,  which  the  plaintiffs  claim  to  exist  in  their  favor  by 
reason  of  the  deed  declared  on,  and  to  cause  it  to  b«  sold  to  pay  the 
iQiis  alleged  to  be  due  ior  rent  since  thirty-first  day  of  March,  1861. 

Aa  exciminatiofl  of  the  deed  satisfied  us  that  it  is  not  a  contract  of 
rent;  it  H  simply  a  sale  with  a  potestative  condition,  whereby  the 
purchaser  acquired  the  right  either  to  defer  the  payments,  after  tlie 
iostallments  matured,  by  paying  ten  per  cent,  per  annum  iuterest,  or 
to  pay  by  anticipatioB  the  price  at  ten  per  cent,  discount  as  each  of 
the  installments  so  paid  by  anticipation.  But  the  purchaser  was 
bound  to  pay  the  first  installment  before  he  could  postpone  the  others 
from  year  to  year  b}'  paying  thu  ten  per  cent,  interest.  And  it  was 
specially  stipulated  in  the  deed  that,  "in  default  of  the  prompt  pay- 
ment of  the  interest  annually,  the  whole  of  the  capital  will  be  exigible^ 
as  if  there  had  been  no  stipulation  for  that  delay."  The  moment, 
therefore,  there  was  a  failure  to  pay  the  interest,  the  whole  debt 
became  due^-the  deed  stood  as  though  there  had  been  no  stipidatioD 
for  tha  delay. 

Can  an  instiament  with  such  features  be  regarded  as  a  c*Htract  of 
lentf  ''Tb«  contract  of  rent  for  lands  is  a  contract  by  which  one  of 
the  parties  conveys  and  cedes  to  the  other  a  tract  of  land  or  any  other 
immovable  property,  and  stipulates  that  the  latter  shall  hold  it,  a& 
owner,  but  reserving  to  the  former  an  annual  rent  of  a  certain  sum  of 
money  or  of  a  certain  quantity  of  fruits  which  the  other  part^  binda 
himself  to  pay  him."     C.  C.  2750. 

'*  It  is  of  the  essente  of  this  contract  that  it  bo  made  in  petpetui^ty.^^ 
C.  C.  2751. 

In  the  instrument  before  us,  wo  do  not  sec  the  essential  requisites  oi 
the  contract  of  rent.  The  land  is  ceded  and  conveyed  to  the  pur- 
chaser, but  we  do  not  see  that  it  is  made  subject  perpetually  to  the 
payment  of  "an  annual  rent  of  a  certain  sum  of  money  or  quantity  oi 
fruits,"  as  required  by  the  articles  ot  the  Code  to  which  we  have 
referred.  In  the  succession  of  Canonge^  1  An.  210,  the  question  was 
before  the  court,  and  it  was  hold,  that  "it  is  of  the  essence  of  the 
contract  that  it  conveys  the  property  in  perpetuity  j  that  the  rent 
reserved  is  a  charge  imposed  upon  the  property  itself,  which  is  inhe- 
rent in  it,  to  which  it  is  perpetually  subjeetf  and  which  follows  it  into 
whatever  hands  it  may  pass."    C,  C.  2752,  2758,  27G3. 
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Can  it  be  said  of  a  party  w]io  has  already  received  Lalf  the  price  of 
the  Bale  of  his  land,  and  who  had  a  cause  of  action  to  recover  the  other 
half  on  the  thirty  first  of  March,  1862,  when  the  condition  for  extenaion 
of  payments  was  violated,  that  ho  stands  before  the  court  on  the  deed 
which  gave  him  these  rights,  not  as  a  vendor,  but  simply  as  a  renter  of 
ground  ?    The  proposition  is  too  plain  for  argument. 

Let  the  judgment  of  the  court  below  be  affirmed,  with  costs. 


No.  2873. — Succession  op  Milton  Taylor. 

A  dative  tcatamentary  executor,  who  lias  been  apiMinted,  according  to  the  laws  of  another 
Btato  of  the  Union,  in  plaoe  of  the  executor  named  in  the  will,  who  declines  to  serve,  can 
not  be  appointed  dative  testamentary  executor  to  administer  property  of  the  succession 
situated  in  this  State.  In  such  a  case  the  public  administrator  for  the  parish  where  the 
property,  belonging  to  the  saccesaion,  is  situated,  must  be  appointed  to  administer  it 
Bevised  Statutes  of  1870,  section  3677. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Dumg- 
ncaud,  J.    D,  C.  Lahatt  and  J,  Aroni,  for  appcllauts.    Hays  t£  JVeic, 
for  appellees. 

Wyly,  J.  This  is  a  contest  for  the  office  of  dative  testamentary 
executor  of  the  last  will  of  Milton  Taylor,  deceased. 

On  the  thirtieth  March,  J 870,  John  J.  Rickey  applied  for  the  appoint- 
ment of  dative  testamentary  executor,  alleging  in  his  petition  that 
Milton  Taylor,  late  of  Keiitucky,  died  in  Cincinnati,  Ohio,  leaving  his 
will,  which  was  x^robated  on  the  twenty-sixth  November,  1869,  in  the 
probate  court  of  the  county  of  Hamilton,  State  of  Ohio,  and  that  he 
was  there  appointed  dative  testamentary  executor,  the  executor  named 
in  the  will  having  declined  to  act.  The  prayer  of  his  petition  is,  "that 
the  will  annexed  be  duly  admitted  to  probate;  that  after  due  notice 
he  be  appointed  and  confirmed  as  dative  testamentary  executor 
of  said  succession,  and  that  letters  issue  to  petitioner  according  to 
law."  •  *  *  *  *         .       *  * 

On  the  same  day  the  will  was  admitted  to  probate  and  ordered  to  bo 
executed  by  the  Second  District  Court,  parish  of  Orleans,  and  the 
application  for  letters  of  dative  testamentary  executorship  was  ordered 
to  be  advertised  according  to  law. 

The  public  administrator  of  the  parish  of  Orleans,  appointed  under 
act  No.  87  of  the  acts  of  1870,  intervened  and  was  appointed  dative 
testamentary  executor  by  the  court  on  the  eighth  of  April,  1870. 

Thereupon  the  counsel  for  the  foreign  dative  testamentary  executor 
moved  to  set  aside  the  order,  appointing  the  public  administrator,  on 
the  following  grounds : 

First — That  the  applicant  herein  was  duly  appointed  and  sworn 
<lative  testamentary  executor  of  the  last  will  of  the  deceased  by  the 
probate  court  of  a  sister  State,  and  is  here  present,  praying  to   be 
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Rco^ized  and  confirined  as  snoh  under  the  comity  of  States  and  the 
Constitation  of  the  United  States ;  and  that  this  saccession  is  not  con- 
templated or  embraced  by  the  provisions  of  the  act,  appointing  a' 
pablic  administrator,  and  his  interference  therein  is  not  authorized 
l^law. 

Seeond'-ThtLt  the  prorisions  of  the  said  act  must  be  construed 
8trietly,  beiog  in  derogation  of  common  right,  and  'were  clearly 
intended  to  apply  to  cases,  where  there  was  no  one  willing  to  act  as 
executor;  that  it  was  not  intended  to,  and  does  not, impair  the  right  of 
Imiga  executors  to  be  recognized,  as  they  have  the  right  to  be  under 
the  settled  jurisprudence  of  this  State. 

Ihird-^Th&t  the  act  of  the  Legislature  and  the  appointment  of  the 
poblic  administrator  are  subsequent  in  date  to  the  decease  of  the 
testator  and  the  appointment  of  the  applicant  herein  by  the  probate 
conrt  of  a  sister  State,  and  can  not  be  retrospectively  interpreted  so  as 
to  interfere  with  his  administration  of  an  ancillary  succession . 

The  court  refused  the  motion  to  set  aside  the  appointment  of  the 
public  admiDistrator,  and  the  foreign  dative  testamentary  executor 
hag  appealed. 

Au  examination  of  the  Statute  of  1870,  '^  providing  for  the  appoint- 
ment of  pablic  administrators  and  defining  the  duties  of  the  same,'' 
and  an  examination  of  the  record  satisfy  us  that  the  district  judge 
decided  the  case  correctly. 

The  third  section  of  the  net  referred  to  provides:  *'That  in  all 
testate  successions,  when,  from  any  cause,  the  executor  can  not  dis- 
charge the  duties  of  his  office,  the  judge  shall  appoint  the  public 
administrator  of  the  parish  dative  testamentary  executor." 

The  ninth  section  repeals  all  laws  on  the  same  subject  matter  incon- 
tistent  with  this  law. 

The  application  of  the  foreign  dative  executor  shows  that. the 
executor  named  in  the  will  has  refused  to  act.  It  is,  therefore,  a 
testate  succession,  for  which  the  law,  in  precise  terms,  has  appointed 
a  legal  representative. 

Where  a  i>erson  dies,  leaving  property  in  two  or  more  States,  his 
property  in  each  State  is  considered  a  separate  succession  for  the  pur- 
pose of  administration,  the  payment  of  debts  and  the  decision  of 
claims  of  parties  asserting  title  thereto ;  and  the  power  of  administra- 
tors, appointed  in  different  States,  extends  only  to  the  limits  of  the 
sovereigns  creating  them.     17  An.  15. 

"  The  successions  of  persons,  domiciled  out  of  the  State  of  Louis-    . 
iana  and   leaving  property  in  this  State  at   their  demise,  shall  be     ^ 
opened  and  administered  upon  as  those  of  the  citizens  of  the  State, 
and  the  judge  before  whom  such  succession  shall  be  opened^  shall  pro-     j 
ceed  to  the  appointment  or  confirmation  of  the  officer  to  administer  it 
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nnder  the  name  and  in  the  manner  pointed  ont  by  the  existing  laws." 
Revised  Statutes  of  1870,  section  3677. 

If  all  testate  successions  where,  from  any  cause,  the  executors 
named  in  the  wills  do  not  act,  are  to  be  administered  by  the  public 
administrator,  and  all  successions  of  persons,  domiciled  out  of  the 
State,  are  to  be  administered  upon,  as  those  of  the  citizens  of  the  State, 
and  all  laws  on  the  same  subject  matter,  conflicting  therewith,  are 
repealed,  how  can  the  foreign  dative  testamentary  executor  be 
appointed  by  the  court? 

Where  a  dative  testamentary  executor  has  to  be  appointed,  the  law 
makes  it  the  duty  of  the  judge  to  appoint  the  public  administrator, 
and  repeals  all  laws  in  conflict  therewith  on  the  same  subject  matter. 

The  language  of  the  law  is  not  ambiguous ;  there  is  no  room  for 
construction,  and  we  are  not  permitted  to  disregard  its  letter  under 
pretext  of  pursuing  its  spirit.    C.  C.  13. 

It  will  hardly  be  contended  that  the  dative  testamentary  executor  of 
the  succession  in  Ohio  is  an  ofBcer  of  court,  authorized  to  administer 
the  succession  in  Louisiana. 

We  do  not  see  in  the  record  that  the  judge  has  made  a  retrospective 
application  of  the  act  of  1870,  as  complained  of. 

The  act  took  effect  on  the  fifth  of  March,  1870 ;  the  petition  of  the 
foreign  dative  executor  was  filed  on  the  thirtietli  of  March,  1870.  At 
the  time  the  foreign  dative  testamentary  executor  applied  to  be 
appointed  dative  executor  of  the  Louisiana  succession,  the  law  of  this* 
State  made  it  tlie  duty  of  the  judge  to  appoint  to  that  oflice  the  public 
administrator.    He  did  so,  and  we  think  his  anpoiutment  valid. 

Judgnlent  af&rmed. 

"Reheariup"  refused. 


No.  3105. — Succession  op  Thomas  Supple. 

The  appointment  of  the  pablio  administrator  to  take  charge  of  a  succession,  pending  a  con- 
test for  the  administration,  is  provisional  only,  and  the  pnblio  administrator  is  withont 
authority,  nor  can  the  court  that  has  made  the  appointment,  authorize  him  to  sell  the 
property  or  pay  the  debts  of  the  estate. 

APPEAL  from  the  Parish  Court  of  Assumption.    Le  Bl<inc,  Parish. 
Judge.      Nicholls  <&  Fohe,  for  appellants.      Carver  db,  Sims,   for 

appelleC' 

Howell,  J.      The  widow  of  the  deceased,  after  having  been  con- 
firmed as  natural  tutrix  to  the  minors,  applied  for  letters  of  adminis- 
tration.   This  application  was  opposed  by  R.  N.  Sims,  who  asserted  a» 
better  right  to  the  appointment ;  whereupon  the  public  administrator* 
applied  for,  and  obtained,  the  appointment  under  the  second  section  of 
article  No.  87,  of  1870,  which  provides :  "  That,  in  all  contestations  foe- 
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the  administxation  of  estates,  the  judge  of  the  court  in  which  the  suc- 
cession is  open,  shall  appoint  the  Public  Administrator  of  the  parish 
to  administer  the  same,  until  a  final  decree  determines  the  rights  of  the 
respective  claimants." 

'  Soon  after  this  he  presented  a  petition  for,  and  obtained,  an  order  to 
sell  all  the  property  of  the  succession  for  the  purpose,  as  he  alleged,  of 
pajiog  the  debts.  From  these  two  ex  parte  orders  the  widow  and 
totrix  appealed. 

The  appointment  of  the  public  administrator  seems  to  be  olearly 
aathorized  by  the  above  section,  as  the  condition  for  the  same  then 
existed-^  contestation  for  the  administration  of  the  estate.  The 
second  order  was  improvidently  granted.  The  fact  that  the  law 
directs  the  appointment  to  be  made  until  a  final  decree  determines  the 
rights  of  the  respective  claimants,  necessarily  implies  that  it  is  provis- 
ional only,  and  the  public  administrator  so  appointed  has  only  the 
powers  of  a  provisional  administrator,  and  not  those  necessary  to  settle 
Qp  the  succession.  If  he  were  authorized  to  sell  the  property  and  pay 
the  debts,  the  contestation  for  a  permanent  appointment  might  be  vain 
and  iraitless.     *^Lex  neminem  cogit  ad  vana  sen,  inutilidJ" 

It  is  therefore  ordered  that  the  decree  appointing  H.  L.  Swords, 
the  pnblic  administrator,  to  administer  this  succession  pending  the 
coDtestation  for  the  appointment  of  a  permanent  administrator,  be 
affirmed.  And  it  is  further  ordered  that  the  order  of  fourteenth 
N'oTember,  1870,  decreeing  a  sale  of  all  the  property  of  this  succession 
for  casli,  be  set  aside  and  annulled ;  the  costs  of  said  order  and  of 
this  appeal  to  be  paid  by  H.  L.  Swords,  appellee 


No.  2628. — A.  D.  Voisin  et  als.  v.  T.  J.  Leche  et  als.  23    25 

100  8M 
hirate  citizens  of  a  municipal  corporation  can  not  eojoin  officers  ttma  the  discbarge  of  their  

duties,  nor  can  they  contest  or  inqnire  into  their  right  to  the  offices  by  writ  of  quo  vmia 

ranto,  even  though  they  be  taxpayers. 

Ed  a  proceeding  by  quo  warranto  to  test  the  right  to  an  office,  no  person  not  disclosing  an 

interest  in,  or  right  to,  the  office,  can  be  heard  in  the  contest.    14  An.  506;  Act  of 

l«i8,  p.  197. 

APPEAL  from  Second  Judicial  District  Court,  parish  of  Jefferson. 
Pardee,  J.    A.N,dcH.  N.  Ogden,  for  plaintiffs  and  appellants.    JS. 
King  Cutler  and  G.  G.  FieJc,  for  defendants  and  appellees. 

LuDELiNG,  C.  J.  Sixty-three  private  individuals,  alleging  them- 
ielvcs  to  be  citizens  and  taxpayers  of  the  city  of  Jefferson,  instituted 
this  suit  against  the  Mayor  and  Councilmen  of  the  city  of  Jefferson  to 
have  them  declared  usurpers  and  to  oust  them  from  their  offices,  and 
obtained  an  injunction  to  restrain  the  defendants  from  exercising  the 
functions  of  said  offices. 
4 
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Tho  exception  that  the  petition  contained  no  cause  of  action,  was 
sustained  by  the  court  a  qua,  and  the  injunction  waa  dissolved.  The 
plaintiffs  have  appealed. 

We  have  not  been  refen*ed  to  aoy  law  which  authorizes  private 
citizens,  because  they  pay  taxes,  to  enjoin  de  facto  officers  of  a  muni-' 
cipal  corporation  from  exercising  the  functions  of  their  offices,  or  to 
bring  an  action  of  quo  warranto,  and  we  know  of  none.  In  the  case  of 
the  State  v.  Mason,  14  An.,  p.  506,  this  court  said:  ''It  appears 
reasonable  that  no  one  but  a  person,  pretendiDg  to  have  a  right  to  an 
office,  sliould  be  permitted  to  contest  the  right  of  the  incumbent  of 
that  office.  K  each  citizen  be  entitled  to  do  so,  then  a  hundred  or  a 
thousand  writs  of  quo  warranto  could  be  sued  out.'' 

The  statute  of  1868,  p.  197,  of  the  session  acts,  provides  the  remedy 
for  proceeding  against  those  who  usurp,  intrude  into,  or  unlawfully 
bold  or  exercise  public  offices. 

It  is  therefore  ordered  that  the  judgment  of  tho  District  Court  be 
Affirmed  with  costs  of'appeaL 
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No.  2511. — Adele  Gernon,  wife  of  James  G.  Gernon,  v.  Josephine 

Dubois,  wife  of  Thos.  J.  Horrell,  et  als. 

Ill  a  snit  for  interdiction,  tho  defendant,  who  is  charged  with  insanity  or  mental  nnsonnd- 
neaa,  mnat  bo  notified  in  person.    He  con  not  be  cited  through  a  curator  ad  hoe.    16  L.  67. 

Tho  mere  application  to  have  a  person  interdicted  does  not  revoke  or  in  anywise  affect  a 
power  of  attorney  given  by  him. 

An  agents,  hohling  a  full  power  of  attorney  to  do  everything  in  relation  to  the  property  and 
rights  of  his  principal  which  occasion  may  reqaire,  may  represent  his  principal  in  a 
demand  against  a  succession  of  which  ho  (the  agent)  is  a  co-executor. 

APPEAL  from  the  Fifth  District  Court  for  the  parish  of  Orleans- 
Leaumont,  J.     Scmmes  &  Mott,  for  plaintiff  and  appellee.    EoseUus 
<&  PMltpa  and  Hays  <£*  New,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  This  suit  is  brought  to  annul  a  judgment  rendered, 
in  favor  of  Almira  Dubois,  executrix  of  the  last  will  and  testament  of 
Oliver  Dubois,  against  William  Mish,  by  the  Fifth  District  Court  of 
New  Orleans,  on  tho  seventeenth  of  June,  1865,  for  $10,761  68,  vritli 
eight  per  cent,  per  annum  interest  from  the  first  of  June,  1859,  until 
l^aid.    The  alleged  grounds  for  annulling  the  judgment  are: 

First — TIjat  the  power  of  attorney  to  McClellan  (on  whom  citation 
was  served)  did  not  authorize  him  to  staud  in  judgment  as  a  defendant. 

Second — That  McClellan,  being  executor  of  Dubois,  as  well  as  the 
agent  of  Misli,  occupied  a  position  which  debarred  him  from  repre- 
senting Misli  in  a  matter  in  which  the  estate  of  Dubois  was  interested  , 
and  his  conduct  was  collusive. 

TJiird — That  the  power  of  attorney  of  McClellan  was  revoked  hy 
the  insanity  of  Mish  and  the  proceedings  for  his  Interdiction  in  th^ 
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Second  District  Court,  of  which  McClellan  ttos  cognizant,  and  that 
lie  colladed  with  Mrs.  Dnbois  to  conceal  from  the  Fifth  District  Court 
(which  rendered  the  judgment)  the  previous  action  of  the  Second  and 
Third  District  Courts. 

For  answer,  the  defendants  denied  all  the  allegations  in  the  petition; 
tbey  alleged  that  the  proceedings  in  the  Second  District  Court  were 
absolutely  null  and  void,  coram  non  judice;  and  that  the  plaintiff  and 
her  hnsband  have  acquiesced  in  the  judgment  and  recognized  its 
validity. 

The  substance  of  the  allegations  of  the  plaintiff  is,  that  Mish,  the 
debtor,  ivas  not  legally  cited. 

We  think  the  proceedings  in  the  Second  District  C©urt,  for  the  inter- 
diction of  Mish,  were  null  and  void,  because  he  was  never  cited.    His 
domicile  was  New  Orleans,  and  he  could  not  be  sued  there  by  the 
appointment  of  a  curator  ad  hoc.    The  law  does  not  authorize  the 
appointment  of  a  curator  ad  hoc  in  such  a  case.    Article  391  [384]  C. 
€.  directs  that  *'  the  interdiction  may  be  solicited  by  any  stranger, 
or  pronounced  ex  officio  by  the  Judge,  after  having  Jieard  the  counsel  oj 
the  person  whose  interdiction  is  prayed  for,  whom  it  shall  be  the  duty 
of  the  judge  to  name,  if  one  he  not  already  named  by  the  party. ^^    This 
court  held,  in  Stafford  v.  Stafford,  1  M.  N.  S.  551,  '*th&t  the  pai'ty, 
^iuyht  to  he  interdicted,  must  he  notified,'"    And,  in  Segur  v,  Polleriu,  this 
court  said.     **Itis  alleged  that  Pellcrin  is  over  twenty-ono  years  of 
age;  and  it  is  sought  not  only  to  deprive  him  of  the  control  of  his 
property  and  person,  but  to  hold  him  Up  to  the  world,  as  an  idiot  or  a 
maniac,  without  his  ever  having  any  notification  of  it.     Such  a  doc- 
trine would  put  many  eccentric  but  sensible  men  completely  at  the 
fflercy  of  any  one  who,  through  malice  or  error,  might  commence  pro- 
ceedings to  interdict  them.''     16  La.  GZ 

Even  if  there  had  been  a  notification  to  Mish,  there  never  was  judg- 
ment of  interdiction  pronounced;  and  the  mere  institution  of  the  suit 
did  not  suspend  or  revoke  tlie  power  of  attorney  to  McClellan.    C.  C 
dQ27  [2996 

We  can  not  perceive  the  force  of  the  objection  that  McClellan,  tJUe 
agent  of  Mish,  could  not  be  cited  to  defend  a  suit  instituted  by  Mrs. 
Dubois,  one  of  the  executors  of  Oliver  Dubois,  because  he  was  a 
co-executop.  There  is  no  evidence  of  collusion;  nor  is  it  alleged  that 
any  just  defense  existed  against  the  plain tift''s  claim,  which  ho  neg- 
lected to  make, 

A  careful  scrutiny  of  the  power  of  attorney  to  McClellan  satisfies 
us,  that  Mish  intended  to  confer  upon  his  agent  ample  power  to  do 
everything  in  relation  to  his  property  and  righ£s  which  occasion  might 
require,  either  for  the  protection  or  alienation  of  his  property,  to 
borrow  money,  grant,  mortgages,  execute  notes,  make  settlements  of 
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Adele  Gemon,  -wife  of  James  6.  €remoo,  v.  Josephine  Dubois,  wife  of  Thos.  J.  Horrell,  et  sis. 

debts  due  by  him  by  compromise,  arbitration  or  otherwise,  and  to 
appear  in  courts  for  all  purposes  and  to  do  and  perform  whatever  he 
himself  could  do,  if  present. 

Furthermore,  it  appears  from  the  record,  that  the  plaintiff  has 
acquiesced  in  the  judgment  by  paying  a  part  of  it.  This  involved  a 
renunciation  of  the  means  and  exceptions  that  might  have  been 
opposed  to  the  payment.  C.  P.  612, 567;  C.  C.  2252;  2  La.  265,  Tinker 
V.  Lacy;  4  Rob.  127. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  Dis- 
trict Court  be  avoided  and  annulled,  and  that  there  be  judgment  in 
favor  of  the  defendant,  rejecting  the  plaintiff's  demand  and  dissolving 
the  injunctions,  with  ten  per  cent,  on  the  amount  of  the  judgment,  as 
general  damages.  It  is  further  ordered  that  the  plaintiff  pay  the  costs 
of  both  courts. 
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No.  2186. — F.  P.  Martinez  v.  The  New  Orleans  City  Railroad 

Company. 

In  a  case  where  the  transcript  of  appeal  is  incomplete,  on  acconnt  of  the  record  not  containing 
the  evidence  offered  on  trial  in  the  court  a  qua^  and  the  fkolt  is  Aot  imputable  (o  the 
appellant,  the  cause  will  be  remanded  for  a  new  trial  de  novo. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    J^ufilan- 
tier,  J.    Cotton  <&  Xeri/,  for  plaintiff  and  appellee.     William  H. 
Hunt  and  E,  A,  Bradford,  for  fippellants. 

LuDELiNG,  C.  J.  On  the  application  of  the  defendant,  and  upon 
proof  that  the  transcript  of  appeal  did  not  contain  any  portion  of  tiie 
testimony  of  the  witnesses  who  were  sworn  and  examined  and  who 
gave  their  testimony  in  the  case  upon  the  trial  thereof^  and  that  the 
same  was  reduced  to  writing,  a  mandate  of  this  court  was  issued, 
addressed  to  the  clerk  of  the  Sixth  District  Court,  directing  him  to 
correct  the  transcript  or  show  cause  why  he  could  not  do  so. 

In  obedience  to  this  writ,  the  clerk  of  the  Sixth  District  Court  has 
certified  that  the  testimony,  taken  and  reduced  to  writing  in  the  case, 
can  not  be  found,  although  strict  search  has  been  made,  and  that  the 
evidence  was  not  in  the  clerk's  office  at  the  time  when  the  transcript 
of  appeal  was  made. 

It  is  impossible  to  examine  the  case,  on  its  merits,  without  having 
before  us  the  evidence  upon  which  it  was  decided. 

The  fault  for  this  condition  of  the  case  does  not  appear  to  be 
attributable  to  the  appellant,  and  justice  demands  that  the  case 
should  be  remanded  for  a  new  trial. 

It  is  therefore  ordered  that  this  ease  be  remanded  to  the  court  a 
gua,  to  be  tried  de  novo. 
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state  ex  reL  Coons  v.  Jadge  of  the  Thirteenth  JndlciAl  District. 

Ko.  2904.--STATE  ex  rel.  Coons  v.  The  Judge  op  the  TninTEENTH 

Judicial  District. 

lie  application  of  a  p^j  to  remove  a  canse  to  the  next  Circuit  Court  of  the  United  States, 
ii  analogous  to  a  plea  to  the  jurisdiction  of  the  State  court,  and,  when  jrrantod,  the  party 
against  vhom  it  is  taken,  has  the  right  to  appeaL  The  case  vonld  be  different,  if  the 
appUeation  to  remove  is  reftised  by  the  court  a  qua.  In  the  latter  case  no  irreparable 
tojury  would  follow,  and  the  appeal  would  not  be  allowed.  Koeondeld  v.  Adams  Ex- 
press Company,  SI  An.  833. 

A  mandamus  will  therefore  issue,  on  application,  from  the  Supreme  Court  directing  the  Judge 
of  the  District  Court  to  grant  an  appeal  i^m  an  order  tinnsferring  a  cause  to  the  Circuit 
Caut  of  the  United  States,  if  the  case  is  in  other  respects  appealable. 

APPLICATION  for  Mandamas.  Thomas  P.  Farrar,  for  relator. 
Wade  IT,  Bbufjh,  Judge,  rcspoudent.  A.  JS.  (&  ff.  N.  Ogden,  of 
connsel  for  the  Judge. 

Howe,  J.  Tlie  case  of  Martin  Cobb  &  Co.  v.  Coons  was  commenced 
inFebraary,  1867,  in  the  District  court  of  Madison  parish.  On  the 
giiteenth  day  of  May,  1870,  Thomas  J.  Martin  filed  a  petition,  verified 
by  his  affidavit,  stating  that  he  is  one  of  the  plaintiffs,  that  he  is  sole 
ovner  of  the  claims  in  suit,  tliat  he  reskJes  in  the  State  of  Kentucky, 
and  that  he  has  reason  to  believe,  and  does  believe,  that  from  local 
Muence  and  prejudice  he  will  not  be  able  to  obtain  justice  in  this 
(the  district)  court.  He  prayed  that  the  cause  might  be  removed,  to 
die  Circuit  Court  of  the  United  States,  under  the  provisions  of  the  act 
of  Cungress  of  March  2,  1867.  His  co-plaintiffs  did  not  join  in  this 
request,  nor  did  he  state  that  he  or  they  are  citizens  of  any  other  State 
than  Louisiana.     18  Howard,  137.' 

The  judge  granted  the  order  of  removal,  and  on  the  day  following 
the  defendant^  Coons,  applied  for  a  suspensive  appeal,  which  was 
refnsed,  and  thereupon  a  mandamus  was  applied  for. 

We  had  occasion  to  say  in  the  case  of  Rosenfield  v.  the  Adams  Ex- 
press Company,  21  An.  233,  that  an  application  to  remove  is  analogous 
to  a  plea  to  the  jurisdiction,  and  that,  if  granted,  an  appeal  would  lie. 
The  remark  was,  perhaps,  not  entirely  necessary  to  the  decision  oi 
that  case,  bat  we  do  not  find  anv  reason,  on  the  most  careful  examina- 
tion, to  doubt  its  correctness. 

In  Bcebe  v.  Armstrong,  11  Martin,  440,  this  court  entertained  sucn 
n  appeal,  and  reversed  the  order  of  removal.  In  Duncan  t;.  Hamp- 
ton, 12  Martin,  p.  92,  a  similar  appeal  was  entertained,  and  the  question 
of  the  right  of  appeal  seems  to  have  been  discussed ;  for,  alluding  to 
&  difference  of  opinion  on  the  merits,  Judge  Matthews  said:  '^As  we 
are  unanimously  of  opinion  that  the  judgment  (of  removal)  rendered 
bj  the  Distiict  Court  is  a  decision  from  which  an  appeal  ought  to  be 
nutained,  k  is  unnecessary  to  investigate  that  part  of  the  cause,^^  J udge 
Martin  was  in  favor,  on  the  merits,  of  reversing  the  order  of  removal, 
b  4  K.  S.  there  are  three  cases  where  similar  appeals  w^ere  entertained : 
Ix>aiidana  State  Bank  v,  Morgan,  p.  344;  Fitz  t^.  Hayden,  p.  653;   and 
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Fisk  V,  Fisk,  p.  676.  In  the  first  of  these  the  order  of  removal  was. 
reyersed.  In  Higgins  v,  McMicken,  6  N.  S.  712,  the  court  declared  that 
it  had  several  times  entertained  jurisdiction  of  such  appeals,  and 
added : 

**Such  decisions  or  judgments  were  properly  considered,  as  final,  in 
consequence  of  sustaining  the  petitions  for  removal.  A  request  to 
change  the  jurisdiction  of  a  suit  from  a  State  court  to  one  of  the  United 
States,  under  the  law  of  Congress,  is  analogous  to  a  plea  to  the  juris- 
diction of  the  court  in  which  the  proceedings  commenced ;  and,  when, 
a  removal  is  ordered,  the  plaintiff  would  be  without  remedy  against 
such  order,  unless  by  appeal." 

In  Stoker  v.  Leavenworth,  7  La.  p.  390,  a  similar  appeal  was  enter- 
tained, and  the  ''judgment''  of  removal  affirmed  ^  and  the  same  action- 
was  had  in  Franciscus  v.  Surget,  6  Rob.  33. 

We  cannot  undertake  to  disturb  this  well  settled  iurisprudence. 

It  is  therefore  ordered  that  the  mandamus  issued  herein  be  made- 
peremptory. 


No.  2903.— State  ex  rel.  Towne  v.  The  t/UDGE  of  the  TniRTEEKTUf 

Judicial  District. 

On  Application  for  li\an(lamu9 

Howe,  J.    The  reasons,  given  in  the  case  of  State  ex  rel.  Coons  v.. 
same  respondent,  apply  equally  to  this. 

It  is  therefore  ordered  that  the  mandamus  issued  be  made  per- 
emptory 


No.  2011. — JouN  RooNEY  V,  Miss  Mary  A.  May. 

The  certificate  of  the  earveyor  of  a  mnniclpal  corporation,  that  public  work,  in  making' 
wooden  curbs  and  gutter  with  planks,  under  a  contract  with  the  corporation,  is  done  in 
accordance  with  the  specifications,  may  be  rebutted  and  overthrown  by  the  testimony  of 
witnesses  to  the  contrary. 

APPEAL  from  the  Seventh  District  Court  for  tne  parish  of  Orleans. 
Collens,  J.     George  L.  Bright j  for  plaintiff  and  appellant.     O.  Rod^ 
ney  May  and  A.  IT,  &  M,  If,  Ogden,  for  defendant  and  appellee. 

LuDELiNG,  C.  J.  This  is  an  action  to  recover  the  price  of  work 
done  on  the  front  of  defendant's  property,  under  a  contract  with  the- 
City  of  Jefferson,  for  making  wooden  curbs  and  gutter  with  planks,  ooc 
Peters  avenue,  between  Magazine  street  and  St.  Charles  avenue. 

The  defense  substantially  is,  that  the  work  was  not  done  in  accord- 
ance with  the  specifications  of  the  contract. 

There  was  judgment  in  the  lower  court  in  favor  of  the  defendant^ 
and  the  plaintiff  has  appealed.  ^ 
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WiB  think  the  evidence  establishes  this  defense.  The  presamption 
in  favor  of  the  correctness  of  the  surveyor's  certificate  is  fully  rebutted 
by  the  testimony  of  several  credible  witnesses,  who  saw  the  materials 
before  they  were  used  in  the  work,  and  who  have  carefully  examined 
the  work  since  its  completion.  John  Omond  swears :  **My  occupation 
is  a  carpenter  for  the  last  thirty -eight  years.  I  examined  the  lumber 
oaed  in  the  curbing  in  front  of  Miss  May's  property,  to-day.  Some  of 
the  lomber  is  good,  and  some  is  bad  and  pecky  and  rotten.  The  lumber 
could  never  have  been  fit  for  this  purpose,  and  never  could  have  been 
firet  class  lumber.  I  know  the  difference  in  lumber.  It  is  the  soft 
cypress,  which  is  not  fit  for  any  such  purpose.  It  is  a  low  priced 
cypress.  In  a  private  eontractf  I  would  not  like  to  try  such  lumber  in 
filling  out  tlie  contract.  It  is  not  salable  09  third  quality  lumherJ^ 
Being  asked,  if  the  lumber  would  not  last  a  reasonable  time,  he 
answered :  **  No,  sir ;  half  of  it  is  rotten  now.  The  curbing  is  done 
in  a  pretty  good  style  for  rough  worK,  but  the  gutter  bottom  is  not 
£ist;  the  first  flood  would  take  it  away." 

Thomas  S.  Elder  says:  '< Considerable  portion  of  it  (the  lumber) 
was  pecky  and  rotten,  and  had  knot  holes  in  it."  *  *  *  '^I  can 
boy  such  lumber  for  half  the  price  of  first  quality  lumber.  The  work 
is  done  very  rough ;  have  never  seen  any  such  work  done  elsewliere." 

The  same  facts  were  substantially  proved  by  other  carpenters  and 
by  an  architect,  W.  Thiel,  all  of  whom,  from  their  calling  and  expe- 
rience, we  may  infer,  were  com  petent  experts. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  with  costs  of  appeal. 
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After  ft  snspenaiTe  appeal  has  been  granted  and  the  bond  has  been  given  and  filed,  the 
jnrifldiction  of  the  jndge  a  quo  over  the  case  is  limited  to  testing  the  solvency  and  suffi- 
ciency of  the  sorety  on  the  bond.    21  An.  152 

Tbe  judge  a  quo  is,  therefore,  not  competent,  after  he  has  granted  a  suspensive  appeal  and 
fixed  the  amoant  of  the  boqd,  to  make  an  order  declaring  the  appeal  devolutive  only  on 
the  ground  that  the  bond  is  insufficient  in  amount  for  a  suspensive  appeal.  But  the 
remedy  of  the  appellant  in  such  a  caso  is  by  a  writ  of  prohibition,  and  not  by  man- 
damus.   21  An.  113. 

APPLICATION  for  a  Writ  of  Mandamus.  Fellows  cfe  Mills,  for  rela- 
tors. Louis  Duvigneaud,  Jadge,  respondent. 
Howe,  J.  Luc  Beebe  obtained  a  judgment  against  the  succession 
of  Charles  Beebe,  recognizing  him  as  sole  heir  of  Manette  Dubreuil 
*nd  decreeing  the  whole  of  the  property  contained  in  the  inventory 
of  the  succession  to  be  assets  of  the  partnership,  existing  theretofore 
between  Manette  Dubreuil  and  the  late  Charles  Beebe  and  Luc  Beebe, 
tt  her  sole  heir,  entitled  to  her  share  thereof,  and  directing  the  parties 
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to  proceed  to  a  partition.  William  Beebe,  the  admin istrator,  applied 
for,  and  obtained,  a  suspensive  appeal  upon  condition  of  giving  a  bond 
for  three  hundred  dollars,  which  was  accordingly  given.  Some  days 
after,  Luc  Beebe  took  a  rule  to  dismiss  the  appeal  on  the  ground  that 
the  bond  was  insufficient  (in  amount)  to  suspend  the  judgment.  This 
rule  was  made  absolute  '^  so  far  as  to  declare  the  appeal  a  devolutive 
and  not  a  suspensive  appeal.' 

Thereupon,  the  administrator,  William  Beebe,  relator  herein,  applied 
to  this  court  for  a  mandamus  to  compel  the  judge  to  grant  a  sus- 
pensive appeal  from  the  original  judgment  and  to  restrain  him  from 
further  action,  etc.    A  rule  nisi  was  issued. 

It  seems  clear  that  the  judgment  above  recited  is  not  one,  the  appeal 
from  which  is  regulated  by  articles  575,  576  or  577  of  the  Code  of  Prac- 
tice. It  is  not  for  a  specific  sum,  nor  for  the  delivery  of  a  movable,  nor 
does  it  decree  the  delivery  of  real  estate.  See  State  ex  rel.  Hickey  v. 
Judge  Fourth  District  Court,  29  An.  108.  Following  this  decision,  we 
must  think  that  the  bond  given  was  sufficient  to  cover  costs  and  so  to 
suspend  proceedings.  If,  therefore,  the  respondent  had  a  right  to  take 
any  step  in  the  case,  beyond  testing  the  sufficiency  of  the  surety, 
21  An.  152,  113,  he  erred  in' declaring  the  appeal  to  be  merely 
devolutive. 

But  the  relator  has  mistaken  his  remedy,  which  should  have  been 
the  obtaining  of  a  prohibition.  He  does  not  need  another  sus- 
pensive appeal.  State  ex  rel.  Johnson  v.  Judge  Fifth  District  Court, 
21  An.  114. 

It  is  therefore  ordered  that  the  application  for  the  mandamus  be 
dismissed  at  relator's  cost,  reserving  to  him  the  right  to  proceed,  if 
necessary,  by  prohibition. 


No.  2165. — Lafitte,  Dufilho  &  Co.  v,  Paul  N.  Rivera. 

An  obligation  to  pay  a  certain  amount  in  gold  dollars  can  not  be  discharged  by  paying  a  like 
sum  in  United  States  treasury  notes,  although  such  notes  be  a  legal  tender.  The  Supreme 
Court  of  the  United  States  having  decided  that  such  contracts  can  only  be  legally  dis- 
charged by  their  payment  in  gold,  the  courts  of  Louisiana  will  follow  their  decisions 
and  give  judgment  in  gold.    7  "Wal.  229,  329 ;  8  TVal.  609. 

The  Judgment  must,  however,  be  given  for  gold  and  not  for  its  supposed  equivalent,  pre- 
dicated on  the  market  value  of  gold,  when  compared  with  treasury  notes  at  the  date  of 
the  contract. 

APPEAL    from    tlie    Fourtli   District    Court,    parish    of  Orleans. 
Tfteard,  J.    A.  L,  Tissot,  for  plaintiffs  and  appellants.    Lambert  ct 
Mmyhy,  for  defendant  and  appellee. 

Lu DELING,  C.  J.  On  the  twelfth  of  January,  1869,  Lafitte,  Dufilho 
&  Co.,  the  transferrees  and  holders,  instituted  suit  against  the 
acceptor  on  the  following  bill  of  exchange : 


NEW  OKLEANS.  JANUARY,  1871. 


33 


Laitte,  Dafllho  &  Co.  t.  Biven. 


**  Paris,  le  14  Octobre  1867. — ^Bod  pour  dollars  en  pieces  d'or, 
t962  59.  Au  premier  Janvier  1869  payez  par  cette  seole  de  change,  k 
Tordre  de  noas-m^mes,  la  somme  de  neuf  cent  soixante-deux  dollars 
cinquaDte-nenf  cents,  en  pieces  d'or,  valear  re^ne  en  marchandises. 
que  passerez  suivant  ravis  de  Monsieur  P.  N.  Bivera. 

Par  procuration,  MAYAND  FRERES, 

A.  C0N8TANTIN." 

The  plaintiff  also  obtained  an  attachment  against  the  property  of 
the  defendant. 

The  attachment  was  dissolved  and  judgment  was  rendered  against 
the  defendant  for  $1266  56,  in  United  States  treasury  notes,  the 
equivalent  of  $962  59  in  gold  at  the  rate  of  exchange  of  the  day.  The 
pUintiff  has  appealed  from  the  judgment  dissolving  the  attachment, 
and  the  defendant  has  appealed  from  the  judgment  against  him. 

The  evidence  in  the  record  fully  sustaius  the  order  dissolving  the 
attachment 

We  must  regard  the  question  presented  on  the  merits,  whether  an 
obligation  to  pay  a  sum  m  gold  dollars  can  be  satisfied  by  paying  a 
hke  sum  in  treasury  notes,  as  settled  by  the  decisions  of  the  Supreme 
Coort  of  the  United  States  in  the  cases  of  Bronson  v.  Rodes,  7 
Wallace,  229,  and  Butler  v.  Horwitz,  259;  Hepburn  &  Griswold,  8 
Wallace,  609.  The  judgment  should  have  been  for  the  sum  specified, 
with  interest,  in  gold. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  b^ 
set  aside ;  that  there  be  judgment  in  favor  of  plaintiffs  against  the 
defendant  for  nine  hundred  and  sixty- two  dollars  and  fifty-nine  cents, 
with  five  per  cent,  per  annum  interest  thereon  from  the  sixth  January, 
ldG9,  till  paid,  in  gold,  and  the  costs  incurred  in  the  lower  court, 
except  those  occasioned  by  the  attachment.  It  is  lurther  ordered  that 
the  plaintiffs  pay  the  costs  of  appeal. 


No.  3097. — Mrs.  E.  Gr.  Miller,  Executrix,  v.  Franklin  Curtis  et  al. 

Id  thU  case  a  broker  had  entmatefi  U>  him  the  sale  of  a  plantation  in  the  parish  of  St.  Jamea. 
The  parcha«er,  CartiB,  was  informed  by  the  broker  of  the  terms  of  the  sale,  whieh 
incloded  the  brokerage  of  two  per  cent,  on  the  price  to  be  paid  by  the  pnrchaaer.  CorUa 
joined  another  party  with  him  in  the  parchase,  who  knew  nothing  of  the  agreement  t* 
pay  brokerage.    Held— That  this  fact  did  not  lessen  his  liability  to  the  broker. 

APPEAL  from  the  Fourth  Judicial  District  Court,   parish  of   St. 
James.     Beauvais,  J.    Alfred  Boman,  for  plaintiff  and  appellee. 
Legendre  dc  Poclie,  for  defendants  and  appellants. 

LuDBLiNG,  C.  J.    This  is  a  suit  by  the  executrix  of  G.  W.  Miller,  a 
feal  estate  broker,  for  his  commission  for  negotiating  the  sale  of 
"Longview  PlantatioD,"  in  the  parish  of  St.  James. 
5 
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Mrs.  E.  G.  Miller,  Executrix,  t.  CurtiB  et  aL 

The  petitioner  alleges  that  the  said  G;  W.  Miller  was  entrusted  with 
the  sale  of  the  plantation  by  the  owner  under  the  stipulation  that  the 
purchaser  should  pay  the  brokerage  of  two  per  cent,  on  the  price  to 
be  obtained;  that  Curtis,  having  been  informed  of  the  price  and  con- 
ditions of  the  sale,  agreed  to  them,  and  subsequently  he  bought  the 
plantation  with  another  person. 

The  defendant  admits  that  he  and  one  Ball  bought  the  place;  that  he 
had  negotiated  for  it  with  Miller,  but  he  denies  that  he  agreed  to  pay 
the  brokerage. 

The  evidence  establishes  the  claim  of  the  plaintiff.  The  fact  that 
Mr.  Curtis  joined  another  with  him  in  the  purchase  of  the  plantation, 
does  not  lessen  his  liability  to  the  broker. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
afi&rmed;  with  costs  of  appeal. 


No.  3093. — Pierre  Daigle  v,  Alexander  Lirette. 

The  Difttrict  Coarts  have  orijpnal  Jorisdictian  in  all  cases  (not  probate)  where  the  amonnt 
InTolved  is  above  five  hundred  dolUm,  exclusive  of  interest,  without  reference  to  the 
defense  which  may  be  urged  against  the  claim.    Ckinstitution,  article  eighty-five. 

Therefore  the  District  Ck>urt  has  jurisdiction  rations  materia  in  a  damage  suit  where  one 
thousand  dollars  are  claimed,  although  the  verdict  of  the  Jury  only  awards  one  hundred 
dollars. 

APPEAL  from  the  Third  District  Court,  Parish  of  Terrebonne^ 
Train,  J.  J,  Aycock,  for  plaintiff  and  appellee.  Btish  <&  Good,, 
for  defendant  and  appellant. 

Wyly,  J.  The  defendant  has  appealed  from  a  judgment  against  him 
for  damages  founded  on  the  verdict  of  the  jury. 

The  petitioner  prays  for  one  thousand  dollars  damages  for  trespass,, 
committed  by  the  defendant  in  cutting  wood  off  his  land.  The  verdict 
of  the  jury  and  the  judgment,  however,  are  for  only  one  hundred 
dollars. 

The  damage  being  less  than  the  amount  claimed,  tne  aefendant  insists 
that  the  district  court  was  without  jurisdiction  ratione  materiw.  The 
amount  in  dispute  is  the  amount  for  wliich  the  plaintiff  prayed 
judgment,  whether  there  was  a  good  defense  to  it  or  not.  The  court 
may  have  jurisdiction  even  though  the  petitioner  fails  entirely  to  prove 
his  demand.  Article  eighty-five,  of  the  Constitution  of  1868,  is  very 
plain.  It  says :  "  The  district  court  shall  have  original  jurisdiction  in 
all  civil  cases  when  the  amount  in  dispute  exceeds  ^ve  hundred  dol- 
lars, exclusive  of  interest."        •••»•••• 

The  case  was  properly  a  jury  case,  and  we  find  their  verdict  sup- 
ported by  the  evidence.    It  should  therefore  remain  undisturbed. 

Judgment  affij med. 
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No.  2026.— BosTicK  &  Seymour  v.  J.  R.  Shannon. 

i,  the  jiidg:raent  creditor  of  B,  caused  a  lot  of  tobaioco  in  %  warehouse  to  be  seized  as  the 
property  of  bis  debtor.  C,  a  tliird  party,  intervened  and  claimed  the  property.  Th< 
fteu  dicitod  on  trial  show  that  B  was  the  agent  of  C;  that  he  had  offered  to  sell  the 
tobacco,  and  pointed  it  oat  to  two  brokers  for  that  purpose-,  that  A.  being  nresent  when  ii 
via  offered  for  sale  aa  B's  property,  caoued  it  to  be  seized. 

C,  the  int^rvenor,  showed  a  bill  of  sale  of  the  tobacco,  the  warehonaeman's  receipt,  and 
Uie  aathentic  act  constituting  B  her  agent. 

Hdd— That  the  evidence  of  the  brokers  that  B  engaged  them  to  sell  the  tobacco,  which  wai 
pointed  out  to  them  in  the  warehouse  as  B's  property,  was  insufficient  to  overthrow  the 
title  of  C,  as  eatablishtMl  by  the  bill  of  sale  and  the  warehouseman's  receipt;  that  the 
agent  was  undor  no  obligation  to  disclose  his  capacity  to  the  brokers,  when  he  applied  to 
them  to  have  the  property  sold. 

APPEAL    from    the   Foarth    Disfcrict    Court,    parish    of    Orleans. 
Iheardy  J.    if.  M.  Cohen,  for  plaintiiTg  nnd  appellees.    B.  <&  H. 

ilajTy  for  op]>onciit  and  appellant. 

Howell,  J.  On  the  fourth  June,  1866,  plaintiffs  obtained  judgment 
against  the  defendants  for  $535  10,  Tritli  legal  intercsl  from  ninth 
Jane,  1863,  and  on  the  twenty -first  Juno,  1866,  seized  a  lot  of  tobaccoi 
in  the  warehouse  of  one  D.  Morgan,  aa  the  property  of  defendants. 
Thereupon  Mrs.  M.  G.  Koorr  enjoined  the  sale  on  the  ground  that  the 
property  belonged  to  her.  On  the  trial  she  introduced  the  receipt  of 
the  warehouseman  in  Iier  name,  for  the  same  tobacco,  dated  June  3, 
I8G6,  the  correctness  of  which  is  attested  by  Morgan,  who  says  the 
body  of  the  receipt  is  in  the  handwriting  of  Shannon.  She  also  intro- 
duced a  bill  for  the  purchase  of  said  tobacco,  made  out  in  her  name, 
dated  April  3,  1866,  and  receipted  by  the  vendor.  It  seems  that  this 
bill  had  been  dated  at  Madison,  and  the  words,  New  Orleans,  written 
oTer  it.  Shannon  acted  for  her  in  the  handling  of  this  tobacco  and 
dehvering  it  to  Morgan  ^'for  storage  and  sale,"  under  a  full  and  formal 
poorer  of  attorney,  passed  before  a  notary  public,  on  twenty-first 
October,  IQOo, 

To  rebut  this  evidence  the  x^lain tiffs  offered  the  testimony  of  a 
broker  to  the  eficct,  that  he  was  authorized  by  another  broker,  in 
the  presence  of  Shannon,  to  sell  this  tobacco;  that  he  offered  it  for  sale 
u  Shannon's  property,  went  with  the  party  to  the  warehouse  and 
asked  for  Shannon's  tobacco,  and  was  shown  this  lot;  the  testimony  oi 
one  of  the  plaintiffs,  that,  having  heard  it  offered  by  the  broker  as 
Shannon's  property,  he  went  with  a  deputy  sheriff  to  tho  warehouse, 
asked  for  Shannon's  tobacco,  was  shown  this  lot,  and  caused  it  to  be 
feized,  and  he  believed  the  receipts  in  evidence,  from  their  appearance, 
▼ere  ante-dated;  and  the  testimony  of  another  witness  who  also 
believed  said  receipts  were  ante-dated. 

While  these  circumstances  may  have  led  plaintiffs  to  believe  that 
SlianDon  was  the  owner  of  the  property,  yet  they  are  not  sufficient 
to  outweigh  the  evidence  in  support  of  intervener's  title,  as  shown  by 
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the  warehouseman's  receipt,  her  bill  of  purchase  and  the  agency  of 
Shannon. 

An  agent  or  factor  may  not  always  disclose  the  name  of  his  prin- 
cipal, when  endeavoring  to  sell  property  for  the  latter.  And  it  is 
observable,  that  Shannon  is  not  shown  to  have  claimed  or  even  admit- 
ted, that  this  tobacco  belonged  to  him.  The  broker  who  testified  does 
not  expressly  say  that  he  spoke  of  it  as  Shannon's  property  in  his 
presence,  but  only  that  he  and  another  broker  spoke  of  selling  a  lot  of 
tobacco,  then  in  Morgan's  warehouse  and  there  shown  to  him  as  Shan- 
non's. None  of  the  witnesses  appear  to  have  been  examined  iu 
presence  of  the  judge  a  quo,  who  gave  judgment  in  favor  of  plaintilTs. 
The  evidence  brings  us  to  a  different  conclusion. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  tliere  be  judgment  in  favor  of  Mrs.  M.  G.  Knorr,  declaring 
her  to  be  the  owner  of  the  tobacco  seized  liereiu,  and  that  the  same  be 
restored  to  her,  with  costs  in  both  courts. 


So.  1992. — C.  Case,  Receiver,  etc.,  v.  J.  W.  Cannon  and  D.  C.  McCa.n. 

Obligations,  acquired  subsequently  to  the  insolvency,  can  not  be  pleaded  in  compensatioa  by 

the  debtor  of  the  insolvent. 
Where  Judgment  haa  been  given  in  the  court  below  for  more  than  Ih  demanded  in  the  petition, 

it  will  be  reduced  on  appeal  to  the  amount  demanded,  and  the  plaiutilT  will  be  condemned 

to  pay  the  costs  of  the  aiipoal. 

APPEAL  from  Fifth  District  Court,  parish  of  Orleans.     Leaumont,  J. 
George  L.  Bright  and  J.  D.  liousCj  for  plaintiff  and  ai)i)ellee.     IT. 

D.  Stone,  for  defendant  and  appellant 

Howell,  J.  Tliis  is  a  suit  against  the  maker  and  indorser  of  a 
promissory  note  for  $5000,  the  defense  to  which  is  tlie  plea  of  coropen-' 
sation,  based  on  three  drafts,  amounting,  as  set  out  in  tlie  first  answer, 
to  $5077  43,  and  in  the  second  to  $2831  84,  drawn  by  the  First 
National  Bank  of  New  Orleans  on  the  Fourth  National  Bank  of  New 
York 

On  the  second  trial,  in  the  court  below,  judgment  was  rendered 
against  Cannon  alone  for  $7000,  from  which  he  lias  appealed.  It  is 
suggested  that  this  is  the  judgment  which  was  rendered  in  the  suit  of 
Case,  Receiver,  etc.,  v,  J.  W.  Cannon,  No.  18,157,  on  docket  of  the 
lower  court,  and  improperly  copied  into  the  record  of  this  suit,  having 
the  number  18,574,  of  said  docket,  and  in  the  answer  to  the  appeal  we 
are  asked  to  render  judgment,  as  prayed  for  below,  against  both  defend- 
ants in  solido.  The  objection  to  tliis  is,  that  if  such  error  exists,  one 
of  the  defendants,  McCan,  is  not  before  ns,  except  as  appellee,  and  we 
can  not  amend  a  judgment  as  between  appellees.  Plaintiff  should 
have  appealed  so  as  to  have  the  parties  properly  before  us.     The  plea 
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of  oompcDsation  is  uot  Bustainod.  It  is  sbowa  by  defendant  Cannon's 
Tendor,  that  Cannon  acquired  these  drafts  after  the  bank  failed;  and 
tbere  is  in  the  record  an  admission,  ''  that  the  First  National  Bank 
stopped  payment  on  the  thirteenth  May,  1867."  Defendant  alleges 
that  he  acquired  the  drafts  on  the  fourteenth  May,  1867.  After  this 
failure  the  debtors  and  creditors  of  the  bank  could  do  no  act  to  change 
their  relations  to  the  bank  so  as  to  affect  in  any  manner  the  pro  rata 
distribution,  to  be  made  between  the  creditors.  See  13  U.  S.  Statutes 
at  large,  p.  114,  $  50.  It  is  well  settled  that  compensation  can  not 
be  pleaded  in  cases  of  insolvency,  when  the  debtor  of  the  insolvent 
acquires  the  claim  proposed  to  be  compensated  subsequently  to  the 
Mure  of  the  insolvent.  2  L.  82;  14  L.  556 ;  2  An.  459 ;  6  N.  S.  66  ;  3 
N.S.29,-  1  N.  S.  481. 

The  admission  of  defendant  in  the  record  sufficiently  fixes  tne  con- 
dition of  the  bank  in  this  instance  to  apply  this  principle.  The  judg- 
ment, however,  should  be  reduced  to  the  amount  claimed. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reduced 
from  $7000  to  $5000,  with  five  per  cent,  interest  from  June  5,  1867,  . 
aod  $3  30  costs  of  protest  and  costs  in  the  lower  court,  and  that,  as 
thus  amended,  the  said  judgment  be  affirmed,  costs  of  appeal  to  be 
paid  by  plaintiff  and  appellee. 


Howe,  J.,  recused. 


No.  2225. — ^A.  B.  James  v.  Fellowes  &  Co. — J.  Hernandez,  Appellant*   pi    sTj 

Amotion  to  dismiss  an  appeal  which  is  founded  on  the  want  of  a  legal  right  to  the  appeal, 
may  be  made  at  any  time.  It  is  only  such  motions  as  go  to  the  irregularity  of  bringing, 
ap  the  appeal,  that  must  be  made  within  three  Judicial  days  from  the  filing  of  the  trans- 
cript in  the  appellate  court 

iAer  the  appeal  bas  been  granted  and  the  bond  has  been  filed,  the  court  a  qua  is  without 
jurisdiction  to  examine  whether  the  appellant  has  acquiesced  in  the  Judgment,  and,, 
therefore,  not  entitled  to  the  appeal.  In  such  a  case,  the  appellate  court  being  vested 
vith  Jurisdiction  of  the  appeal,  and  the  court  a  qua  being  divested  of  jurisdiction  over 
the  case,  the  motion  to  dismiss,  on  the  ground  of  acquiescence  in  the  Judgment,  must  be 
made  hi  the  appeUate  court,  and  if  the  fact  of  acquiescence  do  not  appear  in  the  record, 
the  case  will  be  remanded,  with  instructions  to  the  judge  a  quo  to  take  evidence  on  and 
try  the  question  of  acquiescence  in  the  Judgment  appealed  from. 

APPEAL  from  the  Sixth  District  Court  for  the  parish  of  Orleans* 
Coolq/,  J.     P.  n.  Morgan,  for  plaintiff  and  appellee.     Cooley  dt 
^hiUipSy  for  J.  Hernandez,  defendant  and  appellant. 

Howell,  J.  A  motion  is  made  to  dismiss  the  appeal  on  the  gronnd 
that  the  appellant  has  acquiesced  in,  and  voluntarily  executed,  the 
jodgment  before  appealing  therefrom. 

It  is  objected,  firsts  that  the  motion  was  not  made  until  long  after 
the  three  days  after  the  return  day ;  secondhjy  there  is  no  evidence     * 
before  the  court  to  prove  any  acquiescence,  or  ratification,  or  execu- 
tion of  the  judgment  appealed  from ;  the  evidence  offered  in  the  court 


38  SUPREME  COURT  OF  LOUISIANA, 

James  v.  Followcs  Sc  Co. — ^Hemandoz,  Appellant. 

below,  on  a  similar  motion  made  in  that  court,  was  rejected  and  forms 
no  part  of  the  evidence  in  the  case;  thirdly ,  there  was  no  legal  judg- 
ment to  satisfy  or  execute,  the  case  having  been  tried  and  decided  and 
the  judgment  signed  in  vacation;  and,  fourthly,  the  rule  taken  in  the 
lower  court  to  dismiss  the  appeal,  on  the  same  grounds  as  now  urged, 
was  dismissed,  and  that  judgment  is  res  judicatn, 

I.  We  think  the  motion  is  in  time,  as  it  is  not  based  on  anv  infer- 
mality  or  irregularity  in  taking  and  bringing  up  the  appeal,  but  on  the 
want  of  the  legal  right  to  appeal.  Article  567,  C.  P.,  declares  that 
'*  the  party  against  whom  judgment  has  been  rendered  can  not  appeal, 
if  such  judgment  have  been  confessed  by  him,  or  if  he  have  acquiesced 
in  the  same  by  executing  it  voluntarily/'  Here  the  right  of  appeal  is 
positively  denied,  in  case  the  judgment  is  voluntarily  executed,  and 
this  fact  may  be  brought  to  the  notice  of  the  court  at  any  time.  It 
may  occur,  and  has  occurred,  that,  pending  the  appeal,  the  appellant 
executes  the  judgment  against  him,  see  10  An.  643,  in  which  event 
it  would  be  impossible  to  make  the  motion  within  the  three  days  after 
the  return  day,  and  yet  the  appellee  would  have  the  right,  in  the 
proper  mode,  to  show  the  fact  and  obtain  the  dismissal  of  the  appeal. 
A  party  should  not,  and  by  law  can  not,  be  heard  to  complain  of  a 
judgment,  the  correctness  of  which  lie  admits  by  satisfying  it. 

II.  and  IV.  These  objections  seem  to  be  somewhat  inconsistent.  If 
the  judge  a  quo  refused  to  hear  evidence  on  the  fact  of  payment,  his 
judgment,  dismissing  the  motion  based  on  that  alleged  fact,  can  scarcely 
be  res  judicata  as  to  such  fact.  Although  we  can  not  revise  proceed- 
ings had  after  an  appeal  has  been  granted  and  perfected,  we  must 
presume  from  the  objections  which  we  are  considering,  that  the  judge 
refused  the  rule  on  the  ground  that  he  was  without  jurisdiction,  which 
is  true  according  to  our  jurisprudence,  and  hence  the  evidence  could 
not  be  heard,  and  the  judgment,  dismissing  the  rule  or  motion,  does 
not  debar  the  plaintiff  from  urging  his  motion  in  this  court,  which 
alone  can  dismiss  an  appeal  once  vested  here.  Upon  the  application 
made  to  the  jndge  a  quo,  and  with  the  facts  before  him,  he  did  not  err 
in  granting  an  appeal  to  which  the  appellant  was  prima  facie  entitled; 
and,  having  granted  it,  this  court,  being  vested  with  jurisdiction,  could 
alone  entertain  the  motion ;  but  there  is  no  such  evidence  before  us  as 
to  enable  us  to  act.  Having,  however,  no  original  jurisdiction,  we 
must  remand  the  case  to  try  the  issue  raised  by  the  motion. 

III.  The  third  objection  x)ertains  to  the  merits,  and  can  be  examined 
only  when  the  appeal  is  properly  before  us. 

It  is  therefore  ordered  that  this  case  be  remanded  to  the  lower 
court  with  instructions  to  the  district  judge  to  hear  evidence  on  and 
try  the  question  of  acquiescence  in  the  judgment,  appealed  from,  by 
full  or  partial  payment. 
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No.  1726.— Southern  Dry  Dock  Company  v.  Thb  Stbamboat  J.  D. 
Perry,  Captain  A.  Baird  and  Owners. 

The  Jadicial  power  of  the  United  States  extends  to  all  cases  of  admiralty  and  maritime 
jurisdiction.    Constitotion  of  the  United  States,  section  second,  article  third. 

Tbe  District  Conrts  of  the  United  States  shall  have  exolnsive  original  cognisance  of  all  civil 
causes  of  admiralty  and  maritime  Jurisdiction.    Act  ot  Congress,  September  24, 17®. 

A  proceeding  by  provisional  selzare,  authorized  by  State  law,  when  taken  oat  against  a 
vessel  of  a  foreign  port,  while  lying  in  a  port  of  this  State,  to  enforce  a  claim  for  repairs 
Bsds  and  materials  famished  at  the  foreign  port,  is  a  proceeding  in  rem  or  in  admiralty, 
and  the  State  courts  are  without  jurisdiction.  Per  curiam :  A  distinction  must  be  take* 
between  a  lien  <m  »  vessel  at  the  borne  port  for  materials  Aimiahed  and  labor  done  in 
lepsiring  her,  and  the  Uen  for  the  same,  when  the  vessel  is  found  in  a  foreign  port.  In 
the  finmer  case  no  admiralty  lion  exists  in  ikvor  of  the  builder  or  Aimisher  of  materials, 
and  the  local  Jorisdiction  attaches.  But  in  the  latter  oaae  an  admiralty  lien  exists,  and 
the  State  ooorts  are  without  Jorlsdiotion  to  enforce  it.  The  form  of  the  writ  or  proceed- 
ing, provided  by  the  local  law,  is  immaterial,  if  the  object  sought  is  to  enforce  an  ad- 

Biimlty  Hen. 
\b  a  case  like  this,  however,  where  the  master  has  been  cited  personally,  and  Is  sought  to 

be  made  liable  in  his  individual  capacity,  the  State  courts,  while  they  are  without  Juria" 

fieticQ  to  proceed  in  rem  by  provisional  seisure,  have  Jurisdiction  of  the  personal 

action. 

APPEAL  from  Fifth  District  Court,  parish  of  Orleans.  Leaumont,  J". 
Beniniek  £gan,  for  plaintiff  and  appellant.  Given  Camphellf  for 
Mendants  and  appellees. 

Howe,  J.  The  petition  of  the  plaintiff  alleged  ^*that  Capt.  A. 
Baird  and  the  owners  of  the  steamboat  J.  D.  Perry,  a  boat  engaged  in 
^irrying  freight  and  passengers  for  hire,"  were  indebted  to  petitionei 
mtolido,  in  the  sum  of  81029  30,  for  work  and  materials  furnished  in 
staking  repairs  to  the  said  steamboat;  and  after  claiming  a  privilege  on 
AereMeZ,  they  prayed  that  a  writ  of  provisional  seizure  might  issue 
agaiofit  lier,  and  that  Capt.  Baird  and  the  owners  might  be  cited  and 
{ondenined  to  pay  the  plaintiff  the  sum  claimed,  with  interest,  *'  and 
tUkprivilege  on  the  eieamhoai  «7.  D.  Ferry.** 

The  writ  was  issued  and  the  vessel  seized.  Baird  was  cited,  as  cap- 
tain, to  answer  the  petition,  and  an  answer  was  filed  in  the  form  of  a 
general  denial  by  **  the  defendants."  A  supplemental  petition  was 
afterwards  filed  by  the  plaintiff,  averring  that  Baird  was  sole  owner. 
No  eontesiaiio  litis  was  formed  on  this,  but  as  evidence  was  offered  and 
received,  without  objection,  to  prove  the  ownership  by  Baird,  we  will 
consider  the  case,  as  if  the  vessel  was  the  property  of  Baird,  the  per- 
sonal defendant. 

A  peremptory  exception  was  filed  on  behalf  of  the  defendants,  gen- 
erally, to  the  jurisdiction  of  the  court,  on  the  ground  that  the  proceeding 
iraa  one  in  rem  to  enforce  an  admiralty  claim  against  the  vessel  for 
repairs  and  materials.  A  rule  was  also  taken  to  set  aside  the  writ  of 
personal  seizin,  for  the  same  reason,  and  the  exception  and  rule  and 
Ae  merits  were  tried  together.  The  court  maintained  the  exceptions 
and  dismissed  the  suit,  and  the  plaintiff  appealed* 
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From  the  manner  in  which  the  case  has  been  conducted,  it  becomes 
necessary  to  consider  it  in  two  aspects:  First,  as  to  the  validity  of  the 
writ  of  provisional  seizure,  (and  this  must  depend  on  the  original 
petition  and  affidavit) ;  and  second,  as  to  the  right  to  a  personal  judg- 
ment against  Baird. 

1.  The  question  of  validity  of  the  writ  of  personal  seizure,  considered 
from  the  point  of  view  of  the  original  petition  and  affidavit,  is  one 
which  has  been  fruitful  of  discussion  in  the  State  and  national  tri- 
bunals. By  section  second  of  article  third  of  the  Constitution  of  the 
United  States,  it  is  provided  that  the  judicial  power  of  the  United 
States  shall  extend  to  all  cases  of  admiralty  and  maritime  jurisdiction; 
and,  in  execution  of  this  broad  provision,  it  is  declared  by  the  act  of 
Congress  of  September  24, 1789,  that  the  District  Courts  of  the  United 
States  ''shall  have  exclusive  original  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  «  «  •  saving  to  suitors,  in 
all  cases,  the  right  of  a  common  law  remedy,  where  the  common  law 
is  competent  to  give  it."  The  wisdom  of  these  provisions  is  apparent^ 
yet  no  one,  familiar  with  the  subject,  can  have  failed  to  observe  a  con- 
stant  tendency  to  evade  or  infringe  them,  and  in  every  commercial  city 
of  our  soaconst  the  ships  and  vessels  of  other  States  and  nations  have 
been  repeatedly  subjected  to  annoyance  in  violation  of  these  salutary 
rules. 

The  Supreme  Court  of  the  United  States,  whose  rulings  on  thia 
subject  are  necessarily  of  highest  authority,  has  bad  occasion 
recently  to  condemn  this  increasing  abuse  and  to  formulate  the  true 
doctrine  in  the  premises.  In  the  case  of  the  Moses  Taylor,  4  Wallace 
411,  that  court  said: 

"  The  distinguishing  and  characteristic  feature  of  such  suit,"  (in  rem. 
in  the  admiralty,)  '*  is,  that  the  vessel  or  thing  proceeded  against  is 
itself  seized  and  impleaded,  as  the  defendant,  and  is  judged  and  sen- 
tenced accordingly.  It  is  this  dominion  of  the  suit  in  admiralty  over 
the  vessel  or  thing  itself,  which  gives  to  the  title,  made  under  its 
decrees,  validity  against  all  the  world.  By  the  common  law  process, 
whether  of  mesne  attachment  or  execution,  property  is  reached  anlt^ 
through  a  personal  defendant,  and  then  only  to  the  extent  of  his  title. 
Under  a  sale,  therefore,  upon  a  judgment  in  a  coiilmon  law  proceed- 
ing, the  title  acquired  can  never  be  better  than  that  possessed  by  the 
personal  defendant.  It  is  his  title,  and  not  the  property  itself,  which 
is  sold.  The  statute  of  California  to  the  extent  in  which  it  authorizes 
actions  in  rem  against  vessels  for  causes  of  action  cognizable  in  the 
admiralty,  invests  her  courts  with  admiralty  jurisdiction." 

And  to  this  extent  the  statute  was  declared  to  be  void. 

In  the  case  of  the  Hine,  4  Wallace  555,  the  same  tribunal,  ii^ 
declaring  the  nullity  of  a  statute  of  the  State  of  Towa,  by  which  suits 
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lobfltantially  in  rem  against  vessels  for  causes,  cognizable  in  the  admi- 
raltTf  were  anthorized,  and  alluding  to  the  clause  of  the  act  of  1789, 
which  saves  to  suitors  *'  the  right  of  a  common  law  remedy  where  the 
common  law  is  competent  to  give  it,"  said : 

"It  could  not  have  been  the  intention  of  Congress,  by  the  exception 
in  that  section,  to  give  the  suitor  all  such  remedies  as  might  afterwards 
be  enacted  by  State  statutes,  for  this  would  have  enabled  the  States  to 
make  the  jurisdiction  of  their  courts  concurrent  in  all  cases  by  simply 
providing  a  statutory  remedy  for  all  cases.  Thus  the  exclusive  juriS' 
diction  of  the  federal  courts  would  be  defeated." 

In  the  case  of  the  Belfast,  7  Wallace  624,  the  same  court  held  lan- 
guage which  is  especially  applicable  to  the  case  at  bar.  Alluding 
again  to  the  ^'  common  law  remedy,"  which  is  saved  to  the  suitor  and 
which  is  now  urged  before  us  as  a  justification  for  the  issuance  of  the 
writ  of  provisional  seizure  in  the  present  suit,  it  said : 

^'  Proceedings,  in  a  suit  at  common  law,  on  a  contract  of  affreight- 
ment,  are  precisely  the  same  as  in  suits  on  contracts  not  regarded  as 
maritime,  wholly  irrespective  of  the  fact  that  the  injured  party  might 
have  sought  redress  in  the  admiralty.  When  properly  brought,  the 
rait  is  against  the  owners  of  the  vessel,  and  in  the  States,  where  there 
are  attachment  laws,  the  plaintiff  may  attach  any  property  not 
exempted  from  execution  belonging  to  the  defendant.  ♦  •  • 
UahiUUj  of  the  owners  of  the  vessel  under  the  contract  being  the 
foundation  of  the  suit,  nothing  can  finally  be  held  under  the  attach- 
ment, except  the  interest  of  the  owner  in  the  vessel,  because  the  vessel  is 
held,  under  the  attachment,  as  the  property  of  the  defendant  and  not 
as  the  offending  thing,  as  in  the  case  of  a  proceeding  in  rem  to  enforce 
a  maritime  lien." 

It  is  apparent,  then,  that  our  State  courts  can  nave  no  power  to 
enforce,  by  proceedings  in  rein,  an  admiralty  lien  against  a  vessel. 
They  may  seize  and  hold  for  final  judgment  the  interest  of  a  x)ersonal 
defendant  in  a  vessel,  in  -proper  cases,  by  any  writ  addressed  to  such 
interest  alone.  The  name  of  the  writ  is  unimportant.  It  is  commonly 
called  attaclnnent;  such  is  its  name  in  this  State;  but  by  any  other 
oame  it  would  have  as  great  validity,  and  the  principal  question  in 
the  ease  at  bar,  which  we  find  it  necessary  to  decide,  is,  wliether  the 
writ  of  provisional  seizure  could  lawfully  issue.  We  are  of  opinion 
that  it  could  not. 

The  privilege  thus  sought  to  be  enforced  is  an  admiralty  lien — the 
lien  of  a  material  man — for  work  and  materials  fnniished  in  New 
Orleans  to  a  foreign  vessel,  which  came  hither  from  the  Ohio  river  and 
was  bound  to  White  river,  in  Arkansas.  The  cases  cited  by  plaintiff 
against  this  position  are  not  in  point,  for  there  is  a  wide  difference  in 
legal  necessity  between  work  done  in  building  a  vessel  on  shore,  at 
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the  place  of  her  Dativity,  and  work  and  materials  furnished  by  way  of 
repairs  in  a  foreign  port.  The  former  has  not,  the  latter  have,  an 
admiralty  lien.  The  privilege  springs  from  the  nature  of  the  debt, 
and  the  writ  of  provisional  seizure  by  which  it  is  sought  to  be  enforced, 
grasps  the  thing  itself,  and  not  merely  the  interest  of  some  person  or 
persons  in  the  thing.  If  enforced  by  judgment,  "  with  privilege,"  as 
prayed  for  in  the  original  petition  in  this  case,  there  would  be  sold, 
not  the  interest  of  Baird,  for  it  is  not  alleged  that  he  has  any,  or  of 
any  other  person,  but  the  vessel  herself,  her  tackle,  apparel  and 
furniture,  free  and  clear  of  all  titles,  interests,  mortgages,  privileges 
and  other  incumbrances,  the  claims  of  the  whole  world  being  trans- 
ferred to  the  fund  realized.  We  can  see  no  practical  difference  in 
origin,  progress  and  result  between  the  operations  of  such  a  writ  and 
those  of  admiralty  process.    It  goes  as  far  and  strikes  as  deeply. 

It  is  urged  that  the  writ  of  provisional  seizure  in  this  case  is  a 
*'  conservatory  act"  merely,  and  not  liable  to  the  objection  of  infring- 
ing the  admiralty  jurisdiction.  It  is  true  that  the  writ  is  conservatory, 
5ut  so  also  is  the  admiralty  process  which  issues  upon  the  filing  of  a 
libel,  being  provisional  merely  and  fiilling  to  the  ground  if  the  libel- 
ant does  not  establish  a  case,  or  if  the  claimant  establishes  a  defense. 
The  objects  of  the  two  writs  are  identical ;  both  are  issued  upon  the 
allegation  of  a  privilege,  upon  a  mere  affidavit  and  without  bond  in 
favor  of  the  owner  of  tlie  thing  seized.  So  far  as  the  writ  of  provi- 
sional seizure  and  the  prayer  for  the  enforcement  of  the  privilege,  in 
this  case,  are  concerned,  the  action  is  in  rem,  against  the  object  seized, 
its  true  ownership  being  of  no  moment.  That  object  being  a  vessel 
and  the  privilege  a  maritime  lien,  we  have,  infolded  in  the  suit,  a  pro- 
ceeding which  is  in  reality  an  admiralty  proceeding,  and  the  fact  that 
the  plaintiif  asked,  also,  for  a  personal  judgment  against  Baird,  can 
not  divert  our  attention  from  the  fact  that  he  has  asked  for  a  judgment 
in  rem  against  the  vessel  described  as  the  property  of  some  one  else. 

The  orginal  petition  of  the  plaintiff,  with  a  few  changes  of  termino- 
logy, would  be  a  libel  in  admiralty,  and  its  prayer  does  not  differ  sub- 
stantially from  that  of  a  libel  in  which  the  actions  in  rem  against  the 
vessel  and  in  personam  against  the  master  are  joined.  To  sustain  the 
writ  of  i^rovisional  seizure  and  a  consequent  judgment  against  the 
vessel  for  the  privilege  alleged,  would  be,  by  indirection  at  least,  to 
infringe  the  exclusive  jurisdiction  of  the  courts  of  the  United  States. 

2.  But,  as  the  pleadings  stand,  a  personal  action  also  is  instituted 
against  Baird,  and  we  think  the  judge  a  quo  went  too  far  in  dismissing 
the  entire  suit.  Tlie  writ  of  provisional  seizure  was  properly  set 
aside,  for  the  petition  and  affidavit  on  which  it  was  asked  for,  did  not 
authorize  its  issuance.  But  there  is  evidence  enough  to  justify  a 
personal  iudgment  against  Baird  who  was  duly  cited. 


NEW  ORLEANS,  JANUARY,  1871.  43 

Soathem  Dry  Dock  Company  r.  Steamboat  J.  D.  Perry,  Captain  Baird  and  Owners. 

It  is  therefore  ordered  and  ad^adged  that  the  jadgment  appealed 
from  be  reversed.  It  is  further  ordered  that  the  writ  of  proYisional 
fieiznre  issaed  herein  be  quashed,  with  costs  thereof;  that  the  plaintiff 
have  jadgment  against  the  defendant,  A.  Baird,  for  the  sum  of  one 
thousand  and  twenty-nine  dollars  and  tliirty  cents,  with  legal  interest 
from  January  2,  1867,  and  other  costs  of  the  lower  court;  and  that 
the  appellees  pay  the  costs  of  appeal. 


No.  tJOOO. — Mrs.  Ann  Smith,  Widow,  etc..  Administratrix,  et  al.  v. 

James  H.  Jones  et  al. 

The  room  or  place  where  the  coart  nsoally  holds  its  sessions  is  not  sacramental.  Therefore, 
conrt  may  be  opened  and  held  in  the  room,  commonly  used  as  a  clerk's  office,  and  the 
decrees  and  judgments,  rendered  in  sach  room  or  place,  will  not  be  void  on  that  account. 

APPEAL  irora  the  Fifth  District  Court,  parish  of 'Orleans.  Lean- 
m&nt^  J.  A.  L.  Tissot  and  Cotton  &  Levy,  for  plaintiffs  and 
appellants.     Ilornor  i&  Benedict,  for  defendants  and  appellees 

Howe,  J.  Jaraes  H.  Jones  instituted  executory  proceedings  in  the 
Filth  District  Court,  for  the  parish  of  Orleans,  for  the  collection  of  a 
Dote  m;ide  by  A.  W.  Horlor  and  secured  by  mortgage  and  vendor's 
privilege. 

The  plaintiff  in  this  case,  widow  and  administratrix  of  Ilorlor,  and 
Emelia  Horlor,  daughter  of  the  deceased,  sued  out  the  injunction,  now 
before  us,  to  arrest  the  seizure  and  sale  on  various  grounds,  which  do 
fiot  seem  to  be  either  established  by  the  evidence  or  insisted  upon  in 
the  argument. 

A  rale  was  taken  by  Jones,  defendant  in  injunction,  to  dissolve  the 
same,  on  the  grounds  that  the  petition  was  untrue^  that  it  set  up  no 
canse  of  action;  that  no  special  relief  except  an  indefinite  delay  was 
asked,  and  that  the  bond  was  too  sraalL 

The  case  was  tried  summarily,  and  judgment  given  by  the  court 
af^a,  dissolving  the  injunction,  with  ten  per  cent,  damages,  and  the 
plaintiffs  appealed. 

The  injunction  appears  to  liave  been  sued  out  merely  for  delay,  and 
the  points  made  here  are  purely  technical. 

The  trial  of  the  rule  occupied  five  days  in  the  court  below.  It  seems 
that  when  the  cause  came  up,  at  10  A.  M.  of  the  second  day,  the  wit- 
nesses of  the  plaintiffs  were  not  present,  and  attachments  were  issued 
returnable  at  noon.  The  judge  proceeded  with  the  trial  of  another 
cause,  a  jury  case.  At  noon,  witnesses  having  arrived,  the  judge  left 
the  jury  case  and  proceeded  with  the  summary  trial  of  the  rule  in  the 
adjoining  room,  used  as  a  clerk's  office ;  but  yet  in  open  court,  in  the 
legal  sense,  there  being  a  judge,  a  clerk  and  a  sheriff,  and  the  record 
showing  that  the  court  was  open.    The  parties  to  tlie  jury  cause,  who 
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were  thus  left,  are  not  before  us,  and  do  not  complain;  and  we  can 
not  perceive  that  the  plaintiffs  have  any  legal  reason  to  consider  them- 
selves aggrieved.  It  will  hardly  be  pretended  that,  of  the  two  rooms 
in  question-,  one  is  much  better  than  the  other,  and  certainly  not,  that 
it  is  sacramental  to  use  one  for  holding  ''open  court"  rather  than  the 
other.  And,  finally,  it  is  not  pretended  that  on  the  first,  third,  fourth 
and  fifth  days  of  the  trial,  there  were  any  irregularities  in  the  method 
of  holding  the  court. 

It  is  suggested  parenthetically  in  the  brief  that  the  court  a  qua  was 
without  jurisdiction.  The  point  is  untenable.  See  Graham  v.  Markey, 
22  An. 

Judgment  affirmed. 


No,    1912. — Austin,    Thorpe    &    Co.    and   others   v.   Da    Rocha, 
Becker  &  Co. — Mrs.  Pelanne  and  others,  opponents. 

A  seizing  creditor  can  not  disregard  a  sale  of  an  interest  in  a  store,  on  the  ground  that  it  is 
made  in  f^and  of  the  rights  of  creditors. 

Before  he  can  maintain  a  seizure  in  snch  a  case,  the  sale  mnst  be  declared  nnll  by  direct 
action.  The  rule  is  different  in  case  of  a  simulation.  In  the  latter  case  seizure  may  be 
made  and  the  property  sold  without  reference  to  the  sale. 

A  bona  fide  purchaser  of  an  interest  in  a  store,  whereby  she  becomes  a  partner  in  commendamt 
does  not  lose  her  rights  by  declining  to  enjoin  the  sale  of  the  store  which  is  under 
seizure.  The  rights  of  a  partner  in  eomm&ndant  may  be  enforced  as  weU  by  third 
opposition  against  the  proceeds  of  the  sale.  But  in  the  latter  case  the  amount  which  the 
property  brought  at  sheriff's  sale,  wiU  be  taken  as  the  basis  on  which  the  proceeds  are  to 
be  distributed,  unless  it  be  shown  that  there  was  fraud  or  other  ill  practices  in  the  sale 
which  led  to  the  sacrifice  of  the  property. 

The  privileges  existing  on  the  stock  of  goods  for  the  salaries  of  dorks,  which  have  been 
"ascertained  and  recognized  by  third  opposition,  will  be  first  paid  out  of  the  proceeds  of 
the  sale  of  the  property  by  the  sherifi;  unless  as  in  this  case  the  partner  in  eommendam 
expressly  assumed  to  pay  them. 

These  privileges  of  clerks  for  salaries  on  the  gooos  m  tne  store  are  not  lost  or  impaired  oy  a 
simulated  sale  and  transfer  of  the  store  to  other  parties;  nor  does  the  taking  of  a  note  by 
%  clerk  for  his  salary  novate  the  debt  nor  destroy  the  privilege. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Theard,  J. 
Collens  <&  Wooldridge  and  J.  Ad,  Hosier,  for  plaintiffs  and  appel- 
lants. C.  Bvfour  and  J.  Q.  A.  Fellows,  for  appellees. 
^Wyly,  J.  The  plaintiffs  who  are  appellants,  obtained  respectively 
judgments  against  the  defendants  in  December,  1866.  Under  execu- 
tions issued  thereon,  the  contents  of  the  stores  Nos.  136  Chartres  street 
and  147  Canal  street,  were  seized  on  the  twelfth  of  June,  1867,  as  the 
property  of  the  defendants.  The  legality  of  the  seizure  of  the  Canal 
street  store  and  the  proceeds  of  the  sales  of  both  the  stores,-  form 
the  subject  of  the  present  controversy. 

A  few  days  before  the  sale  Mrs.  Baymond  Pelanne  claimed  an  interest 
in  the  contents  of  the  store  147  Canal  street,  to  the  extent  of  $12,000, 
M  partner  in  eommendam  of  one  J.  D.  Meredith,  whose  name  at  the 
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time  of  seizure  waa  on  a  sign  over  the  door.  She  did  not  enjoin  the 
sale,  however,  but  on  the  sixth  of  July  filed  a  petition  of  third  opposi- 
tion, reciting  her  interest  and  praying  as  follows  :  "That  an  order  be 
issued  to  the  effect  that,  if  the  said  sheriff  should  persist  in  selling,  the 
proceeds  of  said  sale  may  be  retained  and  kept  in  his  hands  until  the 
determination  of  this  third  opposition  and  petition  for  damages ;  that 
the  sheriff,  H.  T.  Hays,  of  New  Orleans,  and  the  seizing  creditors 
aforesaid,  Austin,'  Thorpe  &  Co.,  Butler  &  Pitkin  and  Wright,  Brink- 
erhoff  &  Co.,  be  severally  cited;  that  said  Harry  T.  Hays,  sheriff, 
togetlier  with  said  seizing  creditors  fif  they  can  be  found),  be  con- 
demned in  solido  to  pay  your  petitioner  the  sum  of  twelve  thousand 
dollars,  being  the  value  of  her  property  wrongfully  seized  and  taken 

away  as  aforesaid,  and  the  further  sum  of dollars  per  month  for 

rent  as  stated  above  from  the  first  of  Juue  last,  until  the  determination 
of  this  suit;  and  the  further  sum  of  one  thousand  dollars  as  special 
damages  for  counsel  fees,  in  prosecution  of  the  present  claim  and 
all  costs,  with  privilege  on  the  proceeds  of  said  sale,  for  general 
relief,"  etc. 

The  court  a  qua  ordered  the  sheriff  to  retain  in  his  hands  all  the  pro- 
ceeds of  sale,  including  those  of  the  sale  of  the  contents  of  the 
store  136  Chartres  street,  to  which  Mrs.  Pelanne  made  no  claim. 

Several  oppositions  were  filed  by  parties  whose  claims  were  rejected 
by  the  court  a  qua,  and  who  have  not  appealed. 

The  following  parties  made  oppositions,  claiming  privilege  as  clerks 
under  article  3158  of  the  Civil  Code,  viz: 

Charles  Baudier,  for  $56  52;  H.  Meridier,  for  $97  91;  J.  S.  Shaw, 
for  $193  52;  James  T.  Howard,  for  $691  10;  Daniel  Van  Allen^ 
for  $900. 

The  claims  of  tlie  first  three  were  allowed.  The  claims  of  Howard 
and  Van  Allen  were  rejected  on  the  ground  that  they  had  lost  their 
privilege  by  novation  of  their  debts,  and  they  have  appealed. 

The  plaintiffs  answered  Mrs.  Pelanne's  opposition  by  a  general 
denial,  and  specially  denied  the  title  set  up  by  her,  and  averred  that 
if  she  had  any  title  it  was  void  and  of  no  effect  against  them ;  that  it 
vas  simulated  and  fraudulent,  and  the  result  of  a  conspiracy  to  cover 
and  conceal  the  property  of  the  defendants,  Da  Bocha,  Becker  &  Co., 
from  their  creditors,  and  especially  from  the  plaintiffs. 

The  judge  a  quo  was  of  the  opinion  that  as  to  the  claim  of  Mrs. 
Pelanne  the  only  question  was  simulation  or  not ;  that  the  transaction 
by  which  she  claimed  an  interest  in  the  store  147  Canal  street,  to  the 
extent  of  $12,000,  was  a  real  one;  that  she  was  in  possession  of  the 
interest  thus  claimed  through  Meredith;  that  tlie  seizure  of  the  goods 
by  the  plaintiffs,  and  their  sale,  involved  the  loss  of  her  interest  and 
^t  she  must  be  indemnified  for  her  loss  by  the  allowance  to  her  of  all 
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vlie  proceeds  of  sale  of  this  store,  except  the  amount  of  certain  privi- 
leged claims. 

The  proceeds  of  the  store  on  Chartres  street  were  consumed  in  costs. 

The  plaintiffs  appealed  and  were  joined  as  stated  above,  by  two  of 
the  clerks. 

As  to  the  third  opposition  of  Mrs.  Pelanne,  we  agree  with  the  District 
Judge,  that  the  only  qaestion  is  simulation  or  not  If  her  part  owner- 
ship of  the  contents  of  the  store,  147  Canal  street,  was  real,  though 
acquired  in  fraud  of  the  rights  of  the  plaintiffs,  their  seizure  of  that 
store  was  illegal;  her  rights  could  not  be  assailed  in  that  manner, 
and  her  opposition  must  be  maintained. 

Whether  she  saw  fit  to  enjoin  the  sale  or  not,  can  not  prejudice  her 
rights  in  the  premises.    C.  P.  400. 

It  is  only  simulated  sales  that  the  seizing  creditor  is  permitted  to 
disregard,  because  they  pass  no  title  and  are  not  subject  to  the  rules 
of  real  contracts  operating  injuriously  to  creditors. 

If  this  opponent  has  an  actual  title,  accompanied  with  possession, 
the  plaintiffs  who  have  tlius  assailed  it,  will  not  be  heard  setting  up 
fraud  in  the  transfer;  that  ground  of  nullity  they  must  seek  in  a 
direct  action. 

An  examination  of  the  evidence  satisfies  us  that  the  claim  of  the 
opponent,  Mrs  Pelanne,  was  not  fictitious ;  as  to  her  the  transaction 
was  not  a  simulation;  that  for  a  valuable  cousideration  she  became  a 
partner  in  commendamf  acquiring  a  part  ownership  of  the  store  as 
claimed,  and  had  possession  thereof  through  the  partnership  of  which 
she  was  a  member,  the  possession  of  a  partnership  being  for  each  of 
the  partners. 

There  is  no  doubt,  however,  that  as  to  the  defendants  there  was  a 
bold  simulation  and  fraud  attempted ;  that  Samuels  and  Meredith  were 
merely  interposed  with  fictions  titles  to  cover  the  turpitude  of  the 
defendants;  that  these  parties  merely  held  for  the  defendants,  who 
never  parted  with  actual  title  until  they  caused  the  transfer  to  be 
made  to  the  third  opponent,  Mrs.  Pelanne 

We  regard  the  partnership  with  Meredith  and  the  transfer  from 
Samuels  as  but  the  consummation  of  one  transaction  which  was  con- 
ducted by  the  defendants,  doubtless,  for  the  purpose  of  defeating  their 
creditors.  But,  because  Mrs.  Pelanne  was  induced  by  these  designing 
men  to  buy  an  interest  in  the  store  and  to  form  a  partnership  with 
Meredith,  a  party  interposed,  does  it  follow  that  her  title  to  a^hare  of 
the  store  was  a  simulation,  in  the  face  of  evidence  that  she  paid  a  real 
consideration  therefor  f  Is  an  actual  contract  of  sale  to  be  treated  as 
a  simulation,  because  the  object  of  the  contract  bad  previously  been 
acquired  by  the  vendor  under  a  simulated  transfer  ?  We  think  not 
Mrs.  Pelanne  may,  perhaps,  be  guilty  of  a  consuuctive  iraud  iu  thus 
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dealiog  with  these  dishonest  men  and  obtaining  a  preference  over 
other  creditors,  bnt  of  this  the  plaintiffs  ean  not  inquire  in  this  form 
di  attack. 

Her  contract  with  them  was  a  real  one ;  it  is  subject  to  the  rules 
governing  actual  contracts,  and  can  not  be  treated  as  a  simulation. 

The  fact  that  she  continued  to  hold  the  notes  which  the  defendants 
had  given  her  for  borrowed  money,  did  not  invalidate  her  engagement 
in  purchasing  an  interest  in  the  store,  because  after  tlie  purchase, 
fchese  notes,  being  part  of  the  consideration,  ceased  to  be  valuable  to 
her;  the  debt  which  they  evidenced  having  been  settled,  she  might  at 
lUiy  time  be  compelled  to  surrender  them. 

Bat  the  plaintiffs  insist  that  as  evidence  of  fraud  was  received  with- 
out objection,  the  case  was  tried  on  that  issue;  and  that  it  has  been 
decided  that,  where  the  parties  try  the  question  of  fraud,  the  opponent 
can  Dot  afterwards  demand  that  the  seizing  creditors  be  compelled  to 
resort  to  a  i*evocatory  action;  and  they  cite  Dejean  v.  Blacketer,  13  An. 
5^,  and  Stewart  v.  Scudder,  10  An.  216,  as  authorities  on  that  point. 

It  i»  true,  evidence  of  fraud  was  received,  but,  from  the  written 
opinion  of  tlie  judge  a  quo,  we  think  the  case  was  not  tried  by  the 
parties  on  that  issue,  for  he  says  no  fraud  was  pleaded.  The  case 
referred  to  in  10  An.  216,  is  not  in  point.  In  Dejean's  case,  13  An.  595^ 
where  the  absconding  debtor's  property  was  attached  before  any  consid- 
eration was  given  for  the  pretended  sale,  there  is  an  express  recognition 
by  the  court  of  the  settled  jurisprudence  of  this  State,  that,  where  an 
actual  title  Las  passed,  accompanied  with  possession,  its  validity 
ean  not  be  tested  by  attachment  or  seizure,  but  a  direct  action  mast 
be  brought  to  avoid  the  contract  as  fraudulent."  In  that  case,  however, 
it  was  held  that,  as  the  answer  to  the  opposition  set  up  fraud  and  simu- 
ktion  and  prayed  that  the  sale  be  annulled,  and  as  no  exception  was 
made  as  to  the  regularity  of  the  proceedings,  and  as  the  parties  to  the 
suit  bad  tried  the  question  of  fraud,  the  court  felt  it  to  be  their  ''duty 
to  inquire  if  the  sale  was  fraudulent,  and  not  to  reverse  the  decision  on 
the  ground  that  the  party  ought  to  have  instituted  a  revocatory 
action."  *  *  In  the  case  before  us  it  does  not  appear  that  there  was 
a  waiver  of  technicalities,  as  in  that  case,  by  the  parties  trying  the 
question  of  frand  in  the  court  below.  Nor  do  we  find,  in  the  answer  of 
the  plaintifiEs  to  the  opposition,  a  prayer  that  the  sale  be  annulled  for 
fraud,  as  there  was  in  the  cfise  last  referred  tc 

The  case  before  us  was  tried  with  the  other  oppositions,  and  it  can 
hot  fairly  be  said  that  the  opponent,  Mrs.  Pelanne,  consented  ta  try 
the  question  of  fraud  with  the  plaintiffs;  especially  as  she  insisted  that 
her  demand  was  a  distinct  suit  and  was  entitled  to  be  tried  separately, 
and,  for  fear  of  prejudicing  her  rights,  took  a  bill  of  exceptions  to  the 
raling  of  the  court  requiring  all  the  oppositions  to  be  tried  togethe:. 
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We  see  no  reason  in  the  case  before  us  to  depart  from  the  rule 
of  practice  applicable  to  actual  contracts  soui^ht  to  be  annulled  for 
fraud. 

Our  conclusion  is,  that  the  opposition  of  Mrs.  Pelanne  was  well 
taken,  and  that  she  has  been  damaged  to  the  extent  of  her  interest  in 
the  contents  of 'the  store  147  Canal  street,  and  should  be  indemnified 
by  a  judgment,  as  prayed  for,  against  the  sheriff  and  seizing  creditors,  * 
for  her  share  of  the  value  of  the  property  thus  disposed  of  by  the 
sheriff,  and  which  can  not  be  returned  to  her.  She  has  failed  to  show 
that  she  has  sustained  any  further  damage  than  the  loss  of  her  share 
of  the  property  sold,  which  has  not  been  shown  to  have  had  a  greater 
value  than  the  price  for  which  it  was  iSold  by  the  sheriff. 

The  fact  that  she  gave  $12,000  for  a  shars  of  twelve  twentieths  in 
the  store  on  Canal  street,  on  the  eleventh  of  January,  1867,  does  not 
prove  that  her  interest  in  the  stock  on  hand  on  the  twelfth  of  June, 
following,  when  the  seizure  was  made,  was  worth  that  sum. 

In  the  absence  of  other  proof,  we  will  presume  the  value  of  the 
goods  and  the  fixtures  of  the  store  147  Canal  street,  at  the  day  of  sale 
was  the  price  for  which  they  were  sold  by  the  sheriff,  to  wit: 
$9576  45;  and  the  amount  for  which  Mrs.  Pelanne  should  have  judg- 
ment, is  for  the  value  of  her  share  of  the  property  thus  ascertained, 
after  deducting  the  privilege  claims  of  the  clerks,  but  not  the  costs  of 
the  sale.  We  think  the  privilege  of  the  clerks  for  their  salaries  was 
not  lost  by  the  simulated  transfers  made  by  the  defendants,  and  they 
should  be  paid  out  of  the  proceeds  in  the  hands  of  the  slicriff,  and  of 
this  Mrs.  Pelanne  can  not  complain,  because  in  the  trausler  from 
Samuels  she  also  assumed  to  pay  them. 

We  think  the  court  erred  in  rejecting  the  claims  of  Howard  and 
Van  Allen  on  the  ground  that  they  were  novated;  there  is  no  proof 
that  novation  was  intended  by  the  parties  when  the  notes  were  given, 
and  it  is  never  presumed.  13  An.  238;  4  An.  509;  C.  C.  2181, 2188;  4  N.  S. 
95.  As  Mrs.  Pelanne  has  not  asked  that  the  sale  of  the  sheriff  be 
annulled,  we  will  not  so  order  it;  but  will  allow  her  judgment  for 
damages,  as  claimed,  without  interest,  because  n^ne  has  been  prayed 
for,  and  without  a  privilege  on  the  proceeds  of  the  sale,  because  we 
are  aware  of  no  law  entitling  iier  to  it. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
by  striking  out  that  part  thereof  in  favor  of  the  opponent,  Mrs. 
Pelanne^  and  it  is  now  ordered  that  ^he  recover  judgment  in  solido, 
against  the  sheriff  and  the  plaintiffs  herein,  for  forty-five  hundred  anil 
eighty-two  dollars  and  forty-four  cents,  ($4582  44),  being  twelve- 
twentieths  ot  $9576  45,  the  amount  of  the  sale,  less  $1939  05,  the 
amount  of  the  privilege  claims  of  the  clerks.  It  is  further  ordered 
that  said  judgment  be  amended  by  allowing;  the  claim  of  James  T. 
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Howard  for  six  hundred  and  ninety-one  dollars  and  ten  cents, 
(^691  10),  and  also  the  claim  of  Daniel  Van  Allen  for  nine  hundred 
doUars,  ($900),  to  be  paid,  each  by  preference,  out  of  the  proceeds  of 
the  sale  in  the  hands  of  the  sheriff;  and  that  the  seizing  creditors 
be  eatitled  to  the  balance  of  the  said  proceeds.  As  thus  amended,  it  if 
ordered  that  the  judgment  of  the  court  a  qua  be  affirmed. 

It  is  further  ordered  that  Mrs.  Pelanne  pay  costs  of  plaintiffs*  appeal,  . 
and  that  plaintiffs  pay  costs  of  the  appeals  of  the  opponents,  Howard 
and  Van  Allen. 


No.  1796.-«C.  Case,  ReceiTer,  etc.  t;.  S.  Henderson  et  al. 

Qe  holder  of  a  check,  drawn  hy  a  third  party  on  a  bank,  has  no  action  against  the  bank  in 
caw  of  refnsal  to  pay.  Therefore  he  can  not  oppose  such  check  in  compensation  to  his 
note  held  by  the  bank. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leau- 
mont,  J.  J.  D.  £ou8€f  for  plaintiff  and  appellee.  Breaux  dc  Fen- 
terj  for  defendant-s  and  appellants. 

Howell,  J.  This  is  an  action  on  a  note  by  the  receiver  of  the  First 
National  Bank  of  New  Orleans  against  the  maker  and  indorser,  to 
which  the  plea  of  compensation  is  opposed,  and  is  based  on  a  check 
drawn  on  the  bank  by  a  third  party,  in  favor  of,  and  presented  by,  the 
maker,  but  payment  thereof  refused. 

The  fii-st  question  is,  did  this  refusal  give  the  holder  aright  of  action 
against 'tlie  bank  on  the  check  f  This  question  is  answered  in  the 
negative  by  the  United  States  Supreme  Court,  in  the  case  of  the 
National  Bank  of  the  Bepublic  v.  R.  J.  Millard,  No.  211,  December 
term,  18G9,  where  it  was  fully  examined  and  authorities  cited.  It  was 
SQccinctly  said :  The  right  of  the  depositor  is  a  chose  in  action,  and 
his  check  does  not  transfer  the  debt  or  give  a  lien  upon  it  to  a  third 
person  without  the  assent  of  the  depositary ;  there  is  no  privity  of 
contract  between  the  holder  of  the  check  and  the  bank  or  depositary, 
and  without  this  there  is  no  foundation  for  an  action  by  the  former 
against  the  latter.  See  2  Selden  412  j  5  Bos  worth  341 ;  5?1  Wendell 
373;  Byles  on  Bills,  ch.  Check  on  Banker.  This  principle  is  recognized 
in  Poydras  v.  Delamare,  13  La.  98. 

The  defendants,  then,  as  holder  of  the  check,  having  no  right  of  action 
against  the  plaintiff,  can  not  compensate  his  debt  therewith,  because 
it  is  not  equally  demandable.  C.  C.  2205;  3  An.  617;  7  La.  564;  7  N.  S. 
517 

Judgment  affirmed, 

Mr.  Justice  Howe  recused. 
7 
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A  steamboat  that  takes  goods  on  board  at  the  port  of  Xew  Orleans,  and  gives  a  bill  of 
lading  obligatory  to  dolirer  the  goods  at  a  given  point  or  place  on  the  Yasoo  river,  not  on 
the  route  or  line  of  the  steamer,  irith  the  reservation  of  the  privilege  of  transhipment,  is 
liable  in  case  of  loss  or  fidlnre  to  deliver  the  goods  according  to  the  contract.  This 
liability  is  the  same,  whether  the  loss  occnra  before  transhipment  or  afterward;  in  the 
latter  case,  the  second  vessel  is  as  much  theirs  as  the  first,  and  the  liability  is  the  asme 
as  if  the  loss  had  occurred  on  the  first  vessel. 

APPEAL   from    the   Fourth    District    Court,   parish  of    Orleans. 
Iheard,  J.    Clarke^  JBayne  &  EenshaWf  for  plaintiff  and  appellee. 
MeCay  dc  Jjueenburg,  for  defendant  and  appellant. 

Taliaferro,  J.  This  is  an  action  against  the  captain  and  owners 
of  the  steamer  Magenta  to  render  them  liable  in  damages,  to  the 
amount  of  a  thousand  dollars,  for  the  loss  of  a  shipment  of  goods 
made  by  the  plaintiff,  who  alleges  that  the  goods  were  delivered.  The 
answer  is  a  general  denial.  The  plaintiff  obtained  judgment  as 
prayed  for  in  the  court  below,  with  legal  interest  from  judicial 
demand,  with  privilege  on  the  steamer,  her  tackle  and  famitare.  The 
defendants  have  appealed.  It  is  shown  tliat  at  the  time  the  shipment 
was  made,  the  steamer  Magenta  was  a  packet,  running  between  New 
Orleans  and  Memphis,  and  advertised  to  take  freight  and  passengers 
for  Yazoo  river,  with  the  privilege  of  reshipping.  The  plaintiff,  in 
October,  1866,  shipped  a  bill  of  goods  by  the  Magenta  from  Kew 
Orleans  to  Sidon,  on  the  Yazoo  river.  The  goods  were  transferred  at 
Vicksburg  to  a  small  steamer  called  the  Myrtie,  to  be  carried  irom 
there  to  Sidon.  Before  reaching  Sidon  the  small  steamer  struck  a 
snag,  by  which  a  hole  was  made  through  her  bottom,  causing  her  to 
sink  in  a  very  short  time.  The  goods  on  board  were  sent  in  a  dam- 
aged condition  to  Greenwood,  a  point  on  the  Yazoo  above  Sidon,  and 
sold.    The  plaintiff's  goods  were  not  insured. 

The  evidence,  we  think,  eu titles  the  plaintiff  to  recover.  It  is- 
shown  by  the  testimony  of  an  old  and  experienced  steamboat  officer,, 
the  captain  then  of  a  steamer,  and  who  had  been  in  that  capacity  on 
many  boats  previously,  that  the  small  boat  upon  which  the  plaintiff's 
merchandise  was  transhipped,  w^s  utterly  unseaworthy.  He  states 
that  he  wqs  on  board  of  her  on  lier  second  trip  before  the  last  she 
made,  for  the  purpose  of  examining  her,  at  the  request  of  a  friend  who 
was  disposed  to  buy  the  boat,  if  found  suitable.  This  witness  states,, 
and  his  testimony  is  in  no  manner  impugned,  that  he  went  into  her 
hold  and  found  thirteen  or  fourteen  of  her  floor  timbers  broken  and 
splintered  up,  which  impaired  the  strength  of  the  boat  ^  that  the 
Myrtie  was  a  very  weakly  built  boat  and  in  a  very  frail  condition  oa 
the  trip  on  which  she  sunk,  and  previously.  The  witness  thought  she 
was  not  seaworthy,  and  that  she  was  liable  to  go  to  pieces  by  the 
working  of  her  machinery.    He  stated  that  the  person  in  charge  of  th& 
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tfyrtie  during  the  trip  on  which  she  sank,  was  not  competent  to  navi- 
gate her  as  a  master;  that  he  was  only  comjietent  as  a  clerk;  that  the 
bo&t  bad  DO  regular  master;  the  witness  was  applied  to  by  one  of  the 
oimers  of  the  Myrtie  to  take  charge  of  her,  bat  declined  because  he 
did  not  consider  her  safe.  This  evidence  is  so  clear  and  direct,  and 
pven  after  a  special  examination  of  the  boat,  made  at  a  very  short 
time  preceding  her  last  trip,  that  it  can  not  be  coonterpoised  by  the 
certificate  of  the  Inspector,  given  six  months  before  at  Cincinnati,  and 
the  statement  of  the  officer  in  command  at  the  time  the  boat  sunk.  In 
&ct  the  testimony  of  the  latter  does  not  conflict  in  any  material  man- 
ner with  the  testimony  of  the  principal  witness  called  in  behalf  of  the 
plaintiff.  Trae,  he  says  he  examined  her  very  particularly,  and  knew 
she  was  in  every  way  sound,  but  he  also  said  the  Myrtie  was  a  light 
boat,  lighter  than  he  would  have  built  her;  and,  on  cross-examination, 
stated  that  on  the  down  trip,  a  few  days  before  receiving  the  goods 
froin  the  ^lagenta,  the  Myrtie  rolled  over  a  log  and  broke  seven  or 
eisfht  timbers,  and  soon  afterwards  that  he  had  the  cracked  timbers 
ipliced  and  spiked. 

The  privilege  of  transhipment  stipulated  by  the  carriers  by  no 
means  exonerates  them  from  their  obligation  to  deliver  the  goods  at 
the  point  named  in  the  contract  of  affreightment.  They  were  bound 
in  reshipping  to  employ  a  seaworthy  vessel,  and  as  to  their  liability 
the  second  vessel  is  considered  as  much  theirs  as  the  first.  Abbott  on 
shipping,  6  An.  544. 

Judgment  affirmed. 


Ko.2906. — ^Thb  State  ex  rel.  Pontchartraix  Railroad  Companv 
V.  The  Judge  of  the  Eighth  District  Court. 

b  this  CAM  an  ij\f tmctioii  wm  granted  reatraining  the  city  of  New  Orleaos  from  destroying 
«r  ranoring  the  Pontcfaartrain  Baiboad  depot  Tlie  city  obtained  an  order  diaaolying 
the  ipjanction  on  bond.  The  railroad  company  asked  for  an  appeal  from  the  order  dis- 
ulTiDg  the  tojunction  on  bond,  which  the  court  a  qua  refused  on  the  ground  tliat  no 
irreparable  injury  would  follow. 

Hdd  by  the  Supreme  Court— Th«t  the  allegations  in  the  petition  for  Injunction  being  taken 
M  true,  an  irreparable  ii^ury  would  follow,  because  the  company  would,  in  case  it  was 
derided  in  their  fsYor,  be  driven  to  another  action  on  the  bond  to  obtain  i>heir  rights ; 
tiist  an  appeal  would  lie  in  all  cases  fhnn  an  interlocutory  decree  where  an  irreparable 
biiiTj  would  follow. 

APPLICATION  for  mandamus,    O.  M.  Emerson,  Judge  of  the  Third 
District  Court,  presiding,  in  place  of  H.  C.  Dibble,  Judge,  absent. 
^,  linney  &  Miller,  for  relators. 

Wtlt,  J.  This  is  an  application  for  mandamus  to  compel  the  judge 
of  the  Eighth  District  Court,  parish  of  Orleans,  to  grant  a  suspensive 
^pealfrom  an  order  permitting  the  defendant,  in  an  injunction  suit, 
todiaaolve  the  iojonction  on  bond^  under  art.  307,  C.  P 
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State  ex  rel.  Pontcbartraiii  Railroad  Company  v.  Jadj;e  of  the  Eighth  District  Court 

It  appears  tLat  tbe  relator,  tbe  Pontchartrain  Railroad  Company, 
sued  the  city  of  New  Orleans,  alleging  that  by  its  cliarter  and  also 
with  the  assent  of  the  city  of  New  Orleans,  it  acquired  a  certain  fran- 
chise, more  than  thirty  years  ago,  and  the  same  was  to  be  perpetual, 
to  wit,  the  right  to  construct  a  railroad,  a  depot  and  other  necessary 
works,  "  in  the  street,  road  or  walking  avenue  which  lines  the  space 
of  ground  reserved  by  Bernard  Maiigny,  and  known  under  the  appel- 
lation of  Marigny  Canal,  at  the  period  when  he  established  the  old 
and  the  new  suburb,  starting  from  tho  bend  of  said  canal  to  Levee 
street." 

It  is  also  alleged  that  in  pursuance  of  this  right  the  railroad  was 
built,  together  with  the  depot  and  other  works,  more  than  thirty  years 
ago ;  and  that  the  city  of  New  Orleans  is  about  to  remove  these  works 
and  dispossess  the  company  of  its  franchise.  Upon  these  avermeuts 
the  writ  of  injunction  was  issued. 

The  order,  sought  to  be  appealed  from,  permits  this  injunction  to  be 
dissolved  on  bond,  so  far  as  it  restrains  the  city  of  New  Orleans  from 
removing  or  causing  to  be  removed  all  constructions  of  said  company 
in  said  avenue,  except  the  tracks  of  the  railroad. 

The  complaint  is,  that  this  order  will  permit  the  city  of  New  Orleans 
to  remove  the  depot  and  other  constructions  necessary  for  tbe  opera- 
tion of  the  railroad,  and  will,  in  effect,  deprive  the  company  of  the 
enjoyment  of  its  franchise;  that  it  works  an  irreparable  injui-y. 

In  considering  the  question,  we  must  take  these  allegations  as  true. 
If  the  city  of  New  Orleans  removes  the  depot  and  other  buildings  be- 
longing to  the  said  company  from  the  place  occupied  by  them,  and 
where  the  company  has  the  right  to  have  them,  it  will  commit  a  tres- 
pass, and  an  action  for  damages  will  arise  in  favor  of  the  company  and 
against  the  city  of  New  Orleans. 

If  these  constructions  are  removed,  the  present  suit  will  not  end  the 
litigation  between  the  Pontch. art  rain  Railroad  Company  and  the  city  of 
New  Orleans,  if  decided  in  favor  of  the  former ;  another  suit,  to  wit : 
an  action  for  damages,  will  have  to  be  instituted  in  order  to  adjust  the 
rights  of  the  parties. 

In  contemplation  of  law  it  would  be  an  irreparable  injury  thus  to 
compel  the  plaintiff  in  injunction  to  resort  to  an  action  for  damages  in 
order  to  have  his  rights  adjusted. 

In  The  State  r.  The  Judge  of  the  Fifth  District  Court,  12  An.  455,  a 
case  directly  in  point,  it  was  held  that  to  permit  the  dissolution  of  tho 
injunction  on  bond,  may  have  **  the  effect  to  compel  the  plaintiff  to 
institute  a  new  action  on  the  bond  after  tho  determination  of  this  suit. 
It  may  so  change  the  condition  of  parties  to  the  present  suit,  that  the 
final  judgment  in  tho  case  will  not  end  the  controversy.  •  *  • 
Orders  producing  such  effects  are  considered  as  working  irreparable 
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iDJaries.  C.  P.  566;  Hyde  v.  Jeukins,  6  L.  435;  Gossett  v,  Casliell,  14 
L.  245;  Taylor  v.  Penrose,  12  L.  137;  Comstock  v,  Paie,  15  L.  481 ;  J5 
R.  342.  As  a  question  of  law  merely,  it  seems  to  result  from  the 
aatborities  cited  that  the  plaintiff  is  entitled  to  appeal." 

In  White  &  Trufaut  v,  Carznave,  14  An.  57,  it  was  held  *Mliat 
vhere  the  couseqnences  of  an  interlocutory  order  are  such  that  the}* 
can  not  be  remedied  by  a  final  decree,  and  the  party  will  be  driven  to 
another  action  to  obtain  his  rights,  it  is  an  irreparable  injury,  from 
which  he  may  appeal." 

It  is  therefore  ordered  that  the  mandamus  herein  be  male  peremp- 
tory, and  the  judi^e  be  required  to  grant  the  appeal  as  ])rayed  for.  It 
is  further  ordered  that  the  city  of  New  Orleans  pay  costs  of  this  pro- 
ceeding. 


No.  2161. — John  T.  Michkl  v.  Sheriff  Parish  of  Orleaxs,  et  al. 

Amotion  todiAmiftsan  apiienl  will  not  be  entertaiiiod  if  the  dnoumoiits  offered  to  prove  a 
voluntary  execution  of  the  jnd*,iueot  show  tlmt  the  ri^ht  to  a  dcvohitivo  apiK^al  is 
Tt-s^Tve*!. 

Ib  this  case  a  horse  was  in  the  possession  of  the  shoritf  under  a  Hequestnition  issued  at  the 
mit  of  Ware  &,  Son  t'.  Wilson,  in  the  Second  Judicial  District  Court,  parinh  of  Jefft'rson 
Burnett  intervened  and  claimed  a  privilege  on  the  horse.  Tho  nheriff,  with  the  consent 
of  the  intervenor,  transferred  the  horse  to  a  livery  stable  in  Now  Orleans  for  safe  keep- 
ing. The  suit  of  Ware  &  Son  was,  by  consent.,  transferred  to  the  Sixth  District  Court, 
paruih  of  Orleans.  While  this  siiit  was  pending  niid  tho  horse  under  seizure,  the  iuter- 
renor  brought  a  separate  action  in  the  Fifth  District  Court,  parish  of  Orleans,  and 
obtained  Judgmenton  default,  on  which  he  caused  tho  horse  to  bo  seized.  Held — That  the- 
intervenor,  having  consented  to  the  transfer  of  tho  horse  to  Kew  Orleans  by  tlie  sheriff, 
and  having  caused  a  second  seizure  to  be  made  while  he  was  still  a  party  to  the  suit  in 
which  the  first  seizure  was  made,  ho  could  not  question  the  validity  of  the  ]M>sscsMion  of 
the  sheriff  tinder  the  first  seizure  and  all  that  he  could  effect  by  his  execution,  was  t» 
levy  on  the  property  in  the  possession  of  the  sheriO',  subject  to  the  first  seizure. 

APPEAli  from  the  Fifth  District  Court,  parish  of  Orleans.  Leau- 
mont,  J.  Brice  &  Mitchel  and  W,  S,  i^coltf  for  plaintiff  and 
appellee.     Semmes  &  Mott  ior  defendant  and  appellant. 

HcvTELi.,  J.  The  defendants  have  appealed  from  a  judgment  main- 
taining an  injunction  and  sta^'ing  the  sale  of  a  certain  horse  under 
execution  in  the  suit  of  J.  J.  Burnett  v.  J.  G.  Wilson. 

The  motion  to  dismiss  can  not  prevail,  because,  if  we  can  properly 
look  into  the  documents  offered  to  prove  the  voluntary  execution  of 
the  judgment,  we  find  among  them  the  written  consent  of  both  parties- 
that  the  action  taken  by  Burnett,  one  of  the  appellants,  should  not 
prejudice  the  right  to  a  devolutive  appeal. 

On  the  merits,  the  material  facts  are,  that  the  plaintiff,  as  sheriff  of 
the  parish  of  Jefferson,  had  possession  of  the  horse  in  question,, 
sequestered  in  the  suit  of  Ware  &  Son  v,  J.  G.  Wilson,  instituted  in 
tlie  District  Court  for  the  parish  of  Jefferson,  in  which  suit  Buinett^ 
the  real  defendant  in  this  suit,  intervened,  claiming  a  privilege  on  and 
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pledge  ot  said  animal.  Tbe  suit  Tras  transferred,  by  consent  of  all 
parties,  to  the  Sixth  District  Court  in  New  Orleans.  While  pending  in 
Jefferson,  th^  sheriff,  for  the  better  care  and  greater  safety  of  the  prop- 
erty, as  stated  by  him,  transferred  it  to  a  livery  stable  in  New  Orleans, 
after  which  Bamett,  while  his  intervention  in  the  suit  of  Ware  &  Son 
V,  Wilson  was  still  pending,  brought  suit  in  the  Fifth  District  Court 
for  the  parish  of  Orleans  against  Wilson  on  the  same  cause  of  action, 
obtained  judgment  on  default,  and  upon  Wilson's  waiving  the  delay 
for  appeal  caused  the  horse  to  be  seized  under  his  execution.  When 
he  instituted  this  suit  and  caused  this  seizure  to  be  made,  he  was  still 
a  party  to  the  suit  of  Ware  &  Son  v.  Wilson,  and  knew  of  the  contest 
going  on  therein  in  regard  to  the  legal  possession  by  the  sheriff  of  this 
horse,  and  whether  or  not  the  said  sheriff  rendered  said  horse  liable 
to  seizure  by  third  persons  by  sending  him  out  of  his  bailiwick,  Bur- 
nett, who  had  voluntarily  made  himself  a  party  and  claimed  a  right 
upon  the  animal  in  the  possession  of  the  sheriff  by  virtue  of  a  writ  of 
sequestration,  could  not  disregard  that  possession.  And  further,  the 
evidence  leads  us  to  believe  that  it  was  with  the  consent  of  Burnett 
that  the  horse  was  sent  by  the  sheriff  of  Jefferson  to  the  city  of  New 
Orleans,  to  be  there  kept  for  the  latter,  as  it  seems  to  <}iave  been  their 
wish,  a9  well  probably  of  others,  that  the  horse  should  be  exhibited 
at  a  fair  in  New  Orleans,  and  they  were  all  willing  to  take  the  risk  of 
such  unusual  proceedings.  We  conclude  that,  as  to  the  parties  to  this 
action,  the  sheriff  ot  Jefferson  had  the  legal  possession  of  the  horse  in 
question,  at  the  time  the  defendant,  Burnett,  caused  the  seizure  to  be 
made  under  his  executioD,  and  the  most  he  could  do,  in  any  event, 
was  to  levy  his  seizure  in  the  hands  of  the  said  sheriff.  In  this  view, 
the  judgment  of  the  court  a  qua  is  correct. 
Judgment  affirmed. 


1136.— E.  A.  YoRKE  &  Co.  V.  b.  W.  Scott  &  Co. 

The  exception  tlia.t  the  petitioii  discloses  no  canse  of  action,  if  not  made  ana  passed  upon  in 
the  lower  court,  will  not  he  noticed  on  appeal,  nor  wiU  ol](jections  to  the  admissibility 
of  testimoay,  which  has  not  been  excepted  to  in  the  court  a  gua,  he  considered  on  appeal. 

APPEAL  from  Third  District  Court,  parish  of  Orleans.    Fellowes,  J. 
^.  D.  Oraigy  for  plaintiffs  and  ax)pellees.     Cooley  i&  Philips^  for 
defendants  and  appellants. 

Wtly,  J.    The  defendants  have  appealed  from  a  judgment  or  con- 
firmation of  a  default  against  them. 

The  proof  in  the  record  satisfactorily  establishes  the  correctness  of 
the  account  on  which  the  suit  is  iounded. 

As  to  the  objection  that  the  petition  discloses  no  cause  of  action,  we 
will  remark  that  the  exception  was  not  pleaded  by  the  defendants; 
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tliat  we  can  only  examine  and  revise  tlie  issues  presented  to  the  court 
of  the  first  instance,  and  do  not  propose  to  consider  issues  raised  only 
in  the  brief  of  counsel. 

As  to  the  objection  that  the  depositions,  received  by  the  court  to 
prove  the  demand,  appear  to  have  been  taken  by  the  clerk  before  the 
ttial,  and  not  in  open  court,  we  will  observe  that  there  was  no  bill  of 
exceptions  taken  to  the  admissibility  of  the  evidence,  and  therefore 
\7e  decline  to  consider  it. 

This  qaestion  was  examined  in  Brander,  Williams  &  Co.  v.  Goodwin, 
and  another,  6  An.  521,  a  case  directly  in  point,  in  which  it  was  held 
that '' where  a  judgment  by  default  was  confirmed  upon  testimony 
sworn  to  before  the  deputy  clerk,  but  his  attestation  does  not  show 
that  it  was  taken  in  open  court,  it  is  liable  to  objection ;  but  the  objec- 
tion will  not  be  examined  by  the  Supreme  Court,  unless  brought  before 
it  by  bill  of  exceptions  or  in  some  other  legal  manner ;  and  it  forms  no 
excuse  for  not  taking  the  bill  of  exceptions,  that  it  was  a  confirmation 
of  a  judgment  by  default,  as  the  defendant  should  have  been  present 
to  protect  himself  from  the  effects  of  illegal  testimony.^' 

On  tliis  point  we  consider  the  jurisprudence  settled. 

■Jadgment  affirmed. 


"2955. — The  State  of  LiOuisiana  v.  George  Fritz,  alias  George  Fry. 

Jn  a  criminal  trial,  on  an  indictment  for  forgery,  a  paper  or  document,  shown  to  be  in  tha 
handwriting  of  the  accnaed,  which  has  no  relation  to,  or  connection  with,  the  document 
forged,  is  not  admiaaible  in  eTidence  to  prove  by  a  compariAon  of  the  handwriting,  that 
the  SeacjgsA.  document  is  in  the  handwriting  of  the  accused. 

APPEAL  from  the  First  District  Court,  parish  of  Orfeans.    Abell,  J. 
Simeon  Belden,  Attorney  General  for  the  State.     J.  J.  Foley^  for 
defendant  and  appellant. 

Wtlt,  J.  The  defendant  having  been  charged  with,  and  tried  and 
convicted  of,  the  crime  of  forgery  and  sentenced  to  imprisonment  at 
hard  labor  ior  four  years,  has  appealed. 

In  order  to  prove  that  the  order  for  the  delivery  of  the  goods,  charged 
to  have  been  forged,  was  in  the  handwriting  of  the  defendant,  the  dis- 
trict attorney  was  permitted  to  introduce  and  offer  to  the  jury  another 
paper  or  writing,  not  on  the  same  subject  matter  and  irrelevant  to  the 
issue,  for  the  purpose  of  instituting  a  comparison  of  handwriting,  and  ' 
thereby  proving  that  the  order,  alleged  to  be  forged,  was  in  the  hand- 
writiog  of  the  defendant.  With  regard  to  said  writing,  so  offered  to 
the  jury  for  the  purpose  of  comparison,  a  police  officer  testified  that 
on  the  thirtieth  April,  1867,  and  while  the  defendant  was  in  duress  for 
some  other  offense,  said  officer  handed  the  defendant  a  pencil  and 
paper,  and  ordered  him  to  write  down  such  words  as  said  officer  should 
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pledge  ot  said  animal.  TLo  suit  Tvas  transferred,  by  consent  of  all 
parties,  to  the  Sixth  District  Court  in  New  Orleans.  While  pending  in 
Jefferson,  th^  sheriff,  for  the  better  care  and  greater  safety  of  the  prop- 
erty, as  stated  by  him,  transferred  it  to  a  livery  stable  in  New  Orleans, 
after  which  Burnett,  while  his  intervention  in  the  suit  of  Ware  &  Son 
v.  Wilson  was  still  pending,  brought  suit  in  the  Fifth  District  Court 
for  the  parish  of  Orleans  against  Wilson  on  the  same  cause  of  action, 
obtained  judgment  on  default,  and  upon  Wilson^s  waiving  the  delay 
for  appeal  caused  the  horse  to  be  seized  under  his  execution.  When 
he  instituted  this  suit  and  caused  this  seizure  to  be  made,  he  was  still 
a  party  to  the  suit  of  Ware  &  Son  v,  Wilson,  and  knew  of  the  contest 
going  on  therein  in  regard  to  the  legal  possession  by  the  sheriff  of  this 
horse,  and  whether  or  not  the  said  sheriff  rendered  said  horse  liable 
to  seizure  by  third  persons  by  sending  him  out  of  his  bailiwick,  Bur- 
nett, who  had  voluntarily  made  himself  a  party  and  claimed  a  right 
upon  the  animal  in  the  possession  of  tlie  sheriff  by  virtue  of  a  writ  of 
sequestration,  could  not  disregard  that  possession.  And  further,  the 
evidence  leads  us  to  believe  that  it  was  with  the  consent  of  Burnett 
that  the  horse  was  sent  by  tlie  sheriff  of  Jefferson  to  the  city  of  New 
Orleans,  to  be  there  kept  for  the  latter,  as  it  seems  to  liave  been  their 
wish,  ae  well  probably  of  others,  that  the  horse  should  be  exhibited 
at  a  fair  in  New  Orleans,  and  they  were  all  willing  to  take  the  risk  of 
such  unusual  proceedings.  We  conclude  that,  as  to  the  parties  to  this 
action,  the  sheriff  ot  Jefferson  had  the  legal  possession  of  the  horse  in 
question,  at  the  time  the  defendant,  Burnett,  caused  the  seizure  to  be 
made  under  his  execution,  and  the  most  ho  could  do,  in  any  event, 
was  to  levy  his  seizure  in  the  hands  of  the  said  sheriff.  In  this  view, 
the  judgment  of  the  court  a  qua  is  correct. 
Judguient  affirmed. 


1136.— E.  A.  YoRKE  &  Co.  V.  b.  W.  Scott  &  Co. 

The  exception  that  the  petition  discloeea  no  canse  of  action,  If  not  made  ana  paned  upon  In 
the  lower  conrt,  will  not  be  noticed  on  appeal,  nor  will  objeotiona  to  the  admiBsibllity 
of  testimoiiy,  which  has  not  been  excepted  to  in  the  court  a  qua,  be  consdered  on  appeal. 

APPEAL  from  Third  District  Court,  parish  of  Orleans.    Fellowes,  J. 
j&.  D.  Craig,  for  plaintiffs  and  appellees.     Cooley  ds  FhilipSf  for 
defendants  and  appellants. 

Wyly,  J.    The  defendants  have  appealed  from  a  judgment  or  con- 
firmation of  a  default  against  them. 

The  proof  in  the  record  satisfactorily  establishes  the  correctness  of 
the  account  on  which  the  suit  is  iounded. 

As  to  the  objection  that  the  petition  discloses  no  cause  of  action,  we 
will  remark  that  the  exception  was  not  pleaded  by  the  defendants; 
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that  we  can  only  examine  and  revise  tlie  issues  presented  to  the  court 
of  the  first  instance,  and  do  not  propose  to  consider  issues  raised  only 
in  the  brief  of  counsel. 

As  to  the  objection  that  the  depositions,  received  by  the  court  to 
prove  the  demand,  appear  to  have  been  taken  by  the  derk  before  the 
trial,  and  not  in  open  court,  we  will  observe  that  there  was  no  bUl  of 
exceptions  taken  to  the  admissibility  of  the  evidence,  and  therefore 
we  decline  to  consider  it. 

This  question  was  examined  in  Brander,  Williams  &  Co.  v.  Goodwin, 
and  another,  6  An.  521,  a  case  directly  in  point,  in  which  it  was  held 
that  '^  where  a  judgment  by  default  was  confirmed  upon  testimony 
sworn  to  before  the  deputy  clerk,  but  his  attestation  does  not  show 
that  it  was  taken  in  open  court,  it  is  liable  to  objection ;  but  the  objec- 
tion will  not  be  examined  by  the  Supreme  Court,  unless  brought  before 
it  by  bUl  of  exceptions  or  in  some  other  legal  manner ;  and  it  forms  no 
excuse  for  not  taking  the  bill  of  exceptions,  that  it  was  a  confirmation 
of  a  judgment  by  default,  as  the  defendant  should  have  been  present 
to  protect  himself  from  the  effects  of  illegal  testimony.^ 

On  this  point  we  consider  the  jurisprudeuce  settled. 

Jndgmeut  affirmed. 


2955. — The  State  op  Louisiana  v,  George  Fritz,  alias  Gteorgb  Fry. 

In  a  cTimlnAl  trial,  on  an  indictment  for  forgery,  a  paper  or  document,  shoTm  to  be  in  tiia 
handwriting  of  the  accnaed,  which  liaa  no  relation  to,  or  connection  with,  the  document 
forged,  is  not  admieaible  in  evidence  to  prove  by  a  oompariaon  of  t^e  handwriting,  that 
tiM  fbrged  document  is  in  the  handwriting  of  the  accoaed. 

APPEAL  from  the  First  District  Court,  parish  of  Orfeans.    AheJl,  J. 
Simeon  JBelden,  Attorney  General  for  the  State.     J»  J.  Foley^  for 
defendant  and  appellant. 

Wtlt,  J.  The  defendant  having  been  charged  with,  and  tried  and 
eonvicted  of,  the  crime  of  forgery  and  sentenced  to  imprisonment  at 
bard  labor  tor  four  years,  has  appealed. 

In  order  to  prove  that  the  order  for  the  delivery  of  the  goods,  charged 
to  have  been  forged,  was  in  the  handwriting  of  the  defendant,  the  dis- 
trict attorney  was  permitted  to  introduce  and  offer  to  the  jury  another 
paper  or  writing,  not  on  the  same  subject  matter  and  irrelevant  to  the 
issue,  for  the  purpose  of  instituting  a  comparison  of  handwriting,  and 
thereby  proving  that  the  order,  alleged  to  be  forged,  was  in  the  hand- 
writing of  the  defendant.  With  regard  to  said  writing,  so  offered  to 
the  jury  for  the  puri>ose  of  comparison,  a  police  officer  testified  that 
on  the  thirtieth  April,  1867,  and  while  the  defendant  was  in  duress  for 
some  other  offense^  said  officer  handed  the  defendant  a  pencil  and 
paper,  and  ordered  him  to  write  down  such  words  as  said  officer  should 
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dictate ;  that  the  defendant  did  as  ordered ;  that  said  officer  kept  said 
writing  in  his  possession  for  over  a  year,  and  it  was  the  same  paper  that 
was  offered  to  the  jury  for  the  purpose  of  instituting  the  comparison. 
The  above  facts  are  set  out  in  the  bill  of  exceptions  which  was  taken 
by  the  defendant  to  the  introduction  of  said  paper  for  the  purpose 
only  of  comparison  of  handwriting. 

We  think  the  court  erred  in  receiving  the  evidence. 

The  rule  is  settled  in  England  and  also  in  many  of  the  States  of  the 
Union,  that  comparisons  of  hands  by  juxtaposition  of  two  writings  in 
order  to  ascertain  whether  both  were  written  by  the  same  person,  is 
inadmissible.  Mr.  Starkie,  after  announcing  that  evidence  by  com- 
parison of  hands  is  not  admissible,  remarks :  *^As  to  the  reason  of  the 
rule  which  excludes  evidence  by  actual  comparison,  it  has  been  said  that 
jurors  may  not  be  able  to  read,  and  therefore  incompetent  to  make  the 
comparison.  This  does  not  appear  to  be  satisfactory ;  for  if  the  jurora 
cannot  read,  they  may  nevertheless  receive  the  evidence  of  witnesses 
who  are  able  to  make  the  comparison.  It  has  also  been  suggested, 
that,  if  such  a  comparison  were  to  be  allowed,  an  unfair  selection  of 
specimens  might  be  made  for  the  purpose  of  comparison.  This,  how- 
ever,  would  be  open  to  inquiry  and  observation,  and  scarcity  seems  to- 
be  a  ground  for  the  total  exclusion  of  such  evidence ;  and  perhaps, 
after  all,  the  most  satisfactory  reason  is,  that  if  such  a  comparison 
were  to  be  allowed,  it  would  open  the  door  to  a  great  deal  of  collateral 
evidence,  which  might  branch  out  into  very  inconvenient  length* 
For  in  every  case  it  would  be  necessary  to  go  into  distinct  evidence  to- 
prove  each  specimen  produced  to  be  genuine,  and  even  in  support  of 
a  particular  specimen  (If  the  present  rule  was  to  be  broken  through), 
evidence  of  comparison  would  be  receivable  in  order  to  establish  the 
specimen,  and  so  the  evidence  might  branch  out  to  an  indefinite 
extent."    2  Starkie  on  Evidence,  374,  375,  and  authorities  there  cited. 

Mr.  Phillips  also  states  the  existence  of  the  general  rule  of  excluding 
evidence  by  comparison  of  handwritings,  and  gives  the  same  reasons, 
remarking,  that  he  considers  the  best'' reason  for  rejecting  such  a 
comparison  is,  that  the  writings,  intended  as  specimens  to  be  compared 
with  the  disputed  paper,  would  be  brought  togetlier  by  a  party  to  the 
suit,  who  is  interested  to  select  such  writings  only  as  may  best  serve 
his  purpose  j  and  they  are  not  likely,  therefore,  to  exhibit  a  fair  speci- 
men of  the  general  character  of  handwriting."  He  also  states,  that 
*' within  a  recent  period,  a  rule  has  been  established,  which  amounts 
to  a  considerable  relaxation  of  the  strictness  of  the  law  in  regard  to  the 
direct  comparison  of  handwriting.  Upon  a  question  respecting  the 
identity  of  handwriting,  the  jury  may  be  allowed  to  take  other  papers 
which  have  been  proved  to  be  the  handwriting  of  the  party  whose 
handwriting  is  disputed— ^rov«?aZ  they  are  pari  of  Hie  proofs  in  ik^ 


NEW  ORLEANS,  JANUARY,  1871.  ST 

state  T.  Geoi^  Frita,  nUaB  George  Fry. 

eat»tf— and  may  compare  them  with  the  disputed  writing  for  the  purpose 
of  formiDg  their  opinion  whether  the  disputed  writing  is  genuine. 
The  principle  ou  which  this  relaxation  of  the  old  rule  has  been 
allowed,  is  stated  to  be,  that  the  jury,  having  the  documents  before 
their  eyes  and  being  obliged  to  look  at  them  for  another  purpose,  it 
wonld  be  impossible  to  prevent  their  forming  some  opinion  witJi 
respect  to  tlie  papers  being  like  or  unlike  the  disputed  writing."  •  *  * 

"Bat,''  he  adds, ''  it  is  an  establislied  qualification  of  the  last  men- 
tioned rule,  that  documents,  irrelevant' to  the  issues  on  the  record,  are 
not  to  be  received  in  evidence  at  the  trial  in  order  to  enable  the  jury 
to  institute  such  a  comparison."  2  vol.  Phillips  on  Evidence,  255, 
236.  See  also  Cowen  &  Hill's  Notes  to  Phillips  on  Evidence,  pages 
1226, 1327  and  1328,  and  authorities  there  cited.  See  also  Greenleaf 
on  Evidence,  vol.  1,  pages  612  and  615,  section  578  and  section  580. 

j£  is  true,  American  decisions  are  not  uniform  on  this  subject ;  but 
as  the  rule  has  been  so  clearly  settled  and  upon  the  highest  authority 
in  England,  we  think  it  best  to  adhere  to  it. 

We  are  not  aware  that  the  question  has  heretofore  been  presented 
to  this  court  lor  adjudication 

The  writing,  offered  to  tlie  jury  in  this  case  and  received  by  the 
court  for  the  purpose  of  instituting  a  comparison  of  handwriting  only, 
Tras  not  admissible;  and  the  defendant  has  been  convicted  upon 
illegal  evidence. 

The  other  points  presented  by  the  defendant  are  of  no  force. 

It  is  Uierclore  ordered,  that  the  judgment  appealed  from  be  avoided 
and  annulled,  and  that  this  cause  bo  remanded  for  new  trial,  and  to 
be  proceeded  in  according  to  law. 


3078. — GcsTAVE  BouDRKAU  V.  Gbrasine  Boudreatj 

la  thw  case  it  was  1k-1<1  that  tlio  rocording  of  a  sworn  statement  by  the  heir  was  not  snfli- 
cient  to  give  him  a  le^I  mortgajro  on  real  estate,  which  liad  beon  sold  by  the  tator  to  a. 
tliird  party,  prior  to  tho  recording;  of  his  chiiir 

APPEAli  from  the  Parish  Court  of  Lafourche.     Joseph  Nicholas, 
Parish  Judge.     E,  W.  Blake,  for  appellees.     Isaiah  1).  Moore,  for 
S.  Meyer,  a  third  party,  appellant. 

Taliaferro,  J.  The  plaintiff  instituted  this  suit  against  his  father 
and  natural  tutor  (who,  being  an  absentee,  was  represented  by  a 
cwraior  ad  hoc,)  to  require  an  account  of  tutorship  and  to  establish 
the  amount  due  by  him  as  tutor;  the  plaintiff  alleging  that  his  father 
and  former  tutor  received  large  sums  of  money  from  the  succession  of 
bis  mother  and  from  tho  successions  of  two  brothers  and  a  sister  of 
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plaintiff,  who  died  without  descendants ;  that  the  tator  has  failed  to 
present  any  account  of  his  administration  of  these  successions,  or  to 
pay  over  to. the  plaintiff  any  portion  of  the  proceeds  of  the  same.  The 
plaintiff  alleges  that,  at  the  time  of  the  death  of  his  mother,  his  father 
was  in  possession  of  a  tract  of  land  and  plantation  thereon  on  the 
Bayou  Lafourche,  the  said  land  and  plantation  being  community  prop- 
erty, acquired  during  the  marriage  of  his  parents.  He  specifies  this 
tract  of  land  by  its  boundaries  and  superficial  contents,  and  claims  a 
legal  mortgage  upon  it,  as  security  for  the  liabilities  to  him  by  the 
tutor  resulting  from  the  said  tutorship.  It  appears  that  on  the  twenty- 
sixth  of  December,  A.  D.  1869,  in  order  to  preserve  the  legal  mortgage 
thus  claimed  against  the  specified  property,  the  plaintiff  caused  to  be 
recorded  in  the  mortgage  book,  kept  in  the  offtce  of  the  recorder  of  the 
pnnsh  of  Lafourche,  an  instrument  sworn  to  by  him,  in  which  it  is 
•stated  that  his  father  received  from  the  successions,  aforesaid,  the  sum  of 
five  hundred  and  ninety- four  dollars,  to  which  plaintiff  was  entitled  and 
which  the  tutor  never  paid  over.  This  affidavit  further  sets  out  that 
the  tract  of  land  before  mentioned  was  sold  by  his 'father  and  former 
tutor  to  Solomoii  Meyer  and  conve^'ed  by  notarial  act  on  the  twenty- 
second  of  November,  18G6,  and  that  the  seller  in  that  act  declared 
that  he  was  indebted  to  the  plaintiff  as  stated ;  and  that  this  declara- 
tion of  indebtedness  by  the  tutor  is  the  only  evidence,  left  to  him,  of 
his  right  of  mortgage  upon  the  property  sold  by  his  tutor  to  Meyer. 
Tlie  curator  ad  hoc  presented  an  account  of  tutorship,  iu  which  the 
chiim  of  the  plaintiff  was  recognized  for  $679  35,  principal  and  inter- 
est, and  as  entitled  to  legal  mortgage  on  the  land  before  referred  to. 
An  order  homologating  the  account  was  rendered,  and  a  judgment 
pronounced  in  favor  of  the  plaintiff  for  the  sum  of  $679  35,  with  legal 
mortgage  against  the  land  sold  to  Meyer,  as  well  as  all  other  property 
then  and  previously  owned  by  the  defendant.  A  fi,  fa.  issued  on  this 
judgment  and  was  returned  nulla  hona.  After  this  judgment  was 
rendered,  and  without  having  been  a  party  to  it,  Meyer  appealed. 

We  are  of  the  opinion  that  the  judgment,  so  far  as  it  accords  to  the 
plaintiff  a  legal  mortgage  on  the  property  of  the  appellant,  was  ren- 
dered upon  insufficient  evidence,  and  to  that  extent  it  should  be 
avoided.  Without,  therefore,  disturbing  the  judgment  as  between  the 
plaintiff  And  defendant  decreeing  the  indebtedness  of  the  defendant 
to  the  plaintiff,  it  is  ordered  that  it  be  annulled  and  set  aside  so  far  as 
it  decrees  and  recognizes  a  legal  mortgage  on  the  property  of  the 
appellantf  arising  from  the  tutorship  aforesaid;  that  this  decree 
reserves  to  the  plaintiff  all  rights,  if  any,  that  he  may  have  to  estab- 
lish and  enforce  the  legal  mortgage  he  claims  against  the  property 
now  or  heretofore  belonging  to  his  tutor  that  may  be  subject  to  such 
mortgage. 
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No.  2190. — Annie  C.  Diggs  v.  James  Maury.  2S    » 

Gaael 
A'l^sce  ran  not  set  up,  in  defense  to  a  claim  for  rent,  that  the  bnilding  was  nninhabitable,  HE   ^^ 

and  tliat  he  has  sufTered  damages  to  his  furniture  in  conscqaence  tliereof.    In  such  a  ' 

case,  the  lessee  was  anthorized,  if  the  lessor  has  failed  or  refaaed,  to  hare  the  neceaaary 
xcpaiia  made,  and  deduct  the  cost  from  the  rent 

APPEAL  from  the  Second  Judicial  Distrieb  Conrt,  parish  of  Jefferson. 
Pardee  J  J.    Ferey  Boherts  and  Hays  di  New,  for  plaintiff  and  ap-  ^ 

pellee.    L,  M.  Day  and  J..  Cazahat,  for  defendant  and  appellant. 

LuDELiXG,  C.  J.  The  plaintiff  sues  to  recover  the  rent  for  a  house 
Aod  square  of  ground  in  Jefferson.  The  defendant  filed  a  general 
denial,  and  further  alleged  the  house  was  uninhabitable,  and  that  in 
toDsequence  of  the  want  of  repairs  he  was  greatly  damaged  by  the 
deteiioration  of  his  furniture,  etc. 

The  plaintiff  has  proved  her  claim.  The  claim  of  the  defendant  in 
reconvention  is  untenable.  If  the  lessor  refused  or  failed  to  make 
necessary  repairs,  the  lessee  might  himself  have  caused  them  to  be 
made,  an<l  deduct  the  cost  from  the  rent,  on  proving  that  the  repairs 
were  indispcusable,  and  that  the  price  paid  by  him  was  just  and 
reasonable.     C.  C.  2694  [26G4];  4  Rob.  428;  21  An.  714;  22  An.  292. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be 
affirmed,  with  costs  of  appeal. 


No.  2068. — C.  P.  Lex  and  Wipe  v.  Thb  Southern  Express  Company 

7o  enable  a  defendant  to  obtain  a  continuance  of  the  canse,  on  the  ground  that  the  testimony 
of  a  material  witneaa  is  not  in  the  record,  it  must  be  shown  that  due  diligenoo  has  been 
nacd  to  procuro  such  testimony. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Lecm- 
mont,  J.  W.  W.  Handlifif  for  plaintiffs  and  appellees*  JJ.  J, 
Leovy,  for  defendants  and  appellants. 

Howe,  J.  When  this  case  was  called  for  trial  in  the  court  below, 
the  counsel  for  defendants  made  an  application  for  a  continuance  on 
the  ground  of  the  absence  of  the  superintendent  of  the  defendants, 
▼hem  he  alleged  to  be  a  material  witness.  The  judge  refused  the  con- 
tinnance,  and,  proceeding  with  the  trial,  gave  judgment  in  favor  of 
plaintiffs,  from  which  the  defendants  have  appealed. 

They  claim  that  the  judge  erred  in  refusing  a  continuance.  The 
record,  however,  does  not  show  due  diligence  on  defendant's  part.  The 
niit  was  instituted  March  20,  1868.  The  answer,  a  general  denial, 
was  filed  April  7,  1868.  Testimony  was  taken  for  plaintiffs  by  com- 
ffliBsion  during  the  summer  and  in  the  clerk^s  office  in  November, 
1868.  The  cause,  we  presume,  was  regularly  called  and  fixed  for  trial 
at  least  a  week  prior  to  the  sixteenth  of  December,  1868,  the  day  on 
vMch  the  application  for  a  continuance  was  finally  made.    The  affidavit 
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did  not  show  why  the  testimony  of  the  absent  superintendent  had  not 
been  taken,  why  he  had  not  been  notified  to  be  present,  and  especially 
did  not  state  what  the  defendants  expected  to  prove  by  him  or  by  any 
witnesses  whom  he  might  furnish.  It  is  quite  possible  that  if  this 
latter  statement  had  been  made,  the  plaintiffs,  by  proper  admissions, 
would  liave  removed  any  desire  for  a  continuance. 

The  plaintiffs'  case  seems  to  be  fully  made  out  on  the  merits.  They 
have  prayed  for  damages  for  frivolous  appeal. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
with  costs  and  with  fifty  dollars,  damages. 


No.  2157. — Charles  Case,  Receiver  of  the  First  National  Bank  of 

New  Orleans,  v,  A.  Marchand  et  als. 

The  maker  of  a  note  In  favor  of  a  bank  can  not  urge,  as  a  defense  to  its  payment,  that  the 
apxwintment  of  a  receiver  hy  the  government,  to  liquidate  its  affairs,  was  not  regular. 
It  is  sufficient  for  the  maker  to  know  that  a  receiver  was  appointed,  who  holds  the  note, 
and  that  he  will  be  discharged  by  paying  it 

A  bank,  by  refusing  to  pay  cheeks  drawn  upon  it,  does  not  incur  a  liability  in  favor  of  the 
payee.  Therefore,  the  holder  of  checks  on  a  bank  can  not,  alter  payment  has  been 
refused,  plead  them  in  compensation  against  his  note  held  by  the  bank  or  its  receiver. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Lean- 
mont,  J.  J.  D.  Bouse  J  for  plaintiff  and  appellee.  Q.  Schmidt,  for 
defendant  and  appellant. 

W YLY,  J.  The  defendant,  Marchand,  sued  as  the  maker  of  a  promis- 
sory note,  has  appealed  from  the  judgment  against  him. 

The  defense  is,  that  the  preliminary  proceedings,  under  the  national 
bank  act,  were  not  complied  with  in  appointing  Case  the  receiver,  and 
he  can  not  sue  as  such.  Also,  before  the  receiver  was  appointed,  to 
wit,  on  the  sixteenth  or  seventeenth  of  May,  1867,  this  defendant 
tendered  payment  of  the  note  sued  on,  and  the  same  was  refused. 

It  is  no  defense  to  the  note  for  the  maker  to  complain  that  the 
receiver,  appointed  by  the  government  to  liquidate  the  bank  to  whom 
the  note  was  given,  was  not  regularly  appointed.  It  is  enough  for  the 
maker  of  the  note  to  know  that  Case  was  appointed  receiver,  and  as 
such  holds  the  note  on  which  he  is  sued,  and  that  he  will  be  discharged 
by  paying  it. 

In  reference  to  the  alleged  tender  of  payment  on  the  sixteenth  or 
seventeenth  of  May,  1867,  we  will  remark  that  the  bank  was  not 
bound  to  receive  it,  because  the  note  had  not  then  matured.  The  fact 
that  the  defendant  presented  checks  or  drafts  on  the  bank,  on  the  six- 
teenth or  seventeenth  of  May,  1867,  and  was  refused  payment,  is  of  no 
consequence.  The  drawee  incurs  no  obligation  in  favor  of  the  payee 
by  refusing  te  accept  or  pay  the  draft  or  check. 
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Cue,  BeceiTer  of  the  First  IS^ational  Bank  of  Kew  Orleans,  ▼.  Harchand,  et  als. 

The  defendant,  as  holder  of  checks  which  the  bank  refused  to  accept, 
can  not  compensate  his  debt  due  the  bank  therewith,  because  there  are 
not  two  debts  equally  liquidated  and  demandable.  C.  C.  2205.  The 
bank  having  refused  to  accept,  was  not  the  debtor  of  the  defendant. 
See  Casey,  Receiver,  v,  Henderson  et  al.,  just  decided. 

The  plaintiff  has  asked  for  damages  for  frivolous  appeal,  and  we 
tiiink  he  should  have  them. 

It  is  therefore  ordered  that  the  judgment  be  affirmed,  with  costs. 
And  it  is  further  ordered  that  the  plaintiff  have  judgment  against  the 
appellant  for  two  hundred  dollars,  damages  for  frivolous  appeal. 

Eehearins;  refused. 


2156.— City  of  New  Orleans  v.  Home  Mctual  Insurance  Company. 

Bands  issaed  by  corporations  and  owned  by  tbe  city  of  New  Orleftna,  do  not  oonsUtate  a 
part  of  the  franchises  of  the  city,  nor  are  they  essential  to  the  existence  or  proper 
exerdso  of  tbe  fanctions  of  tbe  corporation.  A  Judgment  creditor  of  tbe  city  may 
therefore  cause  such  bonds  to  Ije  seized  and  sold  in  satisfaction  of  bis  deb^ 

APPEAL  from  Seventh  District  Court,  parish  of  Orleans.  Collcns,  J. 
Eufus  WapleSj  Assistant  City  Attorney,  for  plaintiff  and  appellant. 
Lacey  dt  Butler,  for  defendant  and  appellee. 

Taliaferro,  J.  The  Home  Mutual  Insurance  Company,  having 
obtained  judgment  against  the  city  of  New  Orleans,  issued  execution 
and  caused  to  be  seized,  .is  property  of  the  city,  certain  bonds  of  the 
Commercial  Water  Works  and  of  the  New  Orleans  and  Jackson  Rail- 
road, and  was  proceeding  to  sell  them,  when  the  city  obtained  an 
iDJQDction  restraining  the  sheriff  from  making  the  sale. 

On  trial  of  the  case  in  the  court  below,  the  injunction  was  dis- 
solved, and  five  hundred  dollars  as  damages  were  awarded  the  de- 
fendant.   The  plaintiff  in  injunction  appealed. 

In  this  court  the  defendant  prays  an  amendment  of  the  judgment 
icDdered  by  the  court  a  qua,  decreeing  in  its  favor  eight  per  cent, 
interest  and  twenty  per  cent,  damages  on  the  amount  enjoined* 

The  injunction  was  prayed  for  on  the  ground  that  the  bonds  seized 
bare  the  character  of  public  property,  and  that  an  individual  creditor 
can  not  appropriate  to  his  individual  benefit  property  of  that  kind 
destined  for  the  use  and  benefit  of  the  corporation  and  of  the.  people. 
We  are  referred  to  the  case  of  Egerton  v.  The  Third  Municipality,  1 
An.  435y  and  the  case  of  the  Police  Jury  v,  Michel,  4  An.. 84 

These  cases,  in  our  view,  do  not  sustain  the  doctrine  contended  for. 
In  the  former,  the  principle  was  elaborately  announced  that  the  para- 
moimt  interests  of  public  order  and  the  principles  of  government 
forbade  the  right  claimed  by  the  plaintiff,  as  a  creditor  of  the  corpora- 
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—  _  . .  ■■  ■  I  —     ■  _^iMH«  -    -   -  - " 

Hon,  to  seize  and  sell  taxes  dae  to  the  corporation ;  that  the  authority 
under  article  637  of  the  Code  of  Practice  granted  to  creditors  to  seize 
under  execution  '^  all  sums  of  money  which  may  be  due  to  the  debtor 
in  whatsoever  right,^'  refers  exclusively  to  that  class  of  rights  defined 
and  protected  by  the  constitution  as  the  rights  of  property,  and  that 
taxes  imposed  for  the  protection  of  those  rights  form  no  part  of  them. 
In  the  latter  case  cited,  the  same  principle  was  recognized.  The 
police  jury  of  West  Baton  Rouge  enjoined  a  seizure,  made  by  a  creditor 
of  the  parish,  of  the  courthouse,  jail,  recorder's  office,  clerk's  office 
and  office  furniture.  The  decision  was  adverse  to  the  pretensions  ot 
the  seizing  creditor.  In  the  case  of  Egerton  v.  The  Third  Municipality, 
our  predecessors,  following  the  reasoning  and  line  of  argnment  used 
by  the  Supreme  Court  of  the  United  States  in  the  great  case  of  McCul- 
loch  V.  The  State  of  Maryland,  said :  <*  T!ie  power  to  seize  the  tax  in 
this  case  involves  the  power  to  destroy  the  corporation ;  the  power  to 
destroy  the  corporation  may  defeat  and  render  useless  the  power  to 
establish  it,  and  that  there  would  have  been  a  plain  repugnance  in 
conferring  on  any  individual  the  right  to  arrest  or  impede  the  action 
of  a  constitutional  power  in  the  function  of  government." 

The  bonds,  seized  in  the  case  now  before  the  court,  can  not  be  re- 
garded as  having  the  same  character  as  that  of  the  tax  due  the  Muni- 
cipality, or  of  that  of  the  public  buildings  in  the  cases  relied  upon  in  the 
First  and  Fourth  Annuals.  They  are  not  essential  to  the  existence  of 
the  corporation  nor  to  the  useful  and  proper  exercise  of  its  functions. 
The  corporation  might  be  dex)rived  of  them  without  impairing  in  any 
degree  its  capacity  to  exercise  the  functions  contemplated  by  the  act 
of  incorporation. 

We  do  not  think  the  circumstances  require  an  amendment  of  the- 
judgment. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 


No.  2173. — Mrs.  M.  L.  Vaughn  and  Husband  v,  R.  Terrell  and  Dr. 

H.  F,  Wade,  Testamentary  Executors. 

The  action  to  reooTor  the  wages  of  a  penon  employed  aa  a  none  is  prescribed  by  ono- 

yoar.    C.  C.3534. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Duvig^ 
neaudy  J.      Cation  &  Levy,  for  plaintiffs  and  appellees.      T.   iSk 
J*.  A.  CHlmore,  for  defendants  and  appellants. 

LuDELiNa,  C.  J.     This  is  an  action  against  the  executors  of  Mrs. 
Lucretia  Wade  to  recover  five  thousand  dollars  for  services,  as  a  nurse,, 
rendered  to  the  testatrix  during  her  last  illness. 
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Kra.  Yaaghn  and  Hnsband  v.  Terrell  and  Wade,  Testamentary  Executors. 

The  defendants  have  plead  the  preBcription  of  one  year  in  bar  of 
the  suit 

The  plea  mnst  be  maintained.  The  plaintiffs'  action  comes  \nthin 
that  class  designated .  in  the  fifth  paragraph  of  article  3534  [3499]  of 
theCiyil  Code — *'  Celle  des  ouvriers,  gens  de  travail  et  de  service,  pour 
le  paiement  de  leurs  joam^es,  gages  et  salaires." 

Mr.  Marcad^  says  of  nurses,  gardes-maladeSf  ''  ce  sont  des  gens  de 
travail,  rentrant  sous  Particle  pr^c^ent."    Mar.  Prescription,  p.  216. 

It  is  therefore  ordered,  that  the  judgment  of  the  district  court  be 
umnlled,  and  that  there  be  jadgment  against  the  plaintiffs,  rejecting 
their  demand,  with  costs  of  both  courts. 


No.  2155. — ^B.  L.  Britton  v.  Atmar  &  Bryant  ana  jerohe  israd- 

LEY  &  Co. 

A  depositary  is  bound,  in  the  absence  of  any  Judiciid  proceedings,  to  hold  the  property 
deposited,  subject  to  the  order  of  the  depositor.  C.  C  S920,  81  and  99.  A  depositary  can 
iMt  therefore  be  held  liable  in  damages,  in  the  absenoe  of  proof  of  fhrad,  fm  obeying 
the  orders  of  the  depositor. 

b  thjs  ease,  the  evidence  in  the  record  shows  that  tiie  plaintiff  deposited  a  lot  of  cotton  in 
tin  defendants*  warehoose ;  that  a  lien  was  given  and  recognised  by  the  depositors  for 
the  payment  of  the  charges  of  storage ;  that  the  cotton  was,  two  daj's  tliereafter,  seized 
by  the  tressury  agent  of  the  United  States.  Hold — That  the  depositary,  not  being  able 
to  resist  the  seizore  and  consequent  custody  of  the  cotton  by  the  United  States,  acting 
thnmgh  the  Treasury  Department,  could  not  be  held  liable  in  damages  fior  the  fedlnre  to 
dellTc-r  it,  when  demanded  by  the  depositor.  Per  curiam :  The  fiact  that  the  seizure  wa» 
subsequently  released  by  the  authorities  of  ^e  Treasury  Department  of  the  United 
^stea,  is  not  to  be  taken  and  construed  against  the  depositary.  The  agents  of  the 
Treasury  Department  are  presumed  to  have  acted  honestly  in  the  discharge  of  their 
dntics,  and  therefore  collusion,  with  the  defendants,  in  making  the  seizure,  will  not  be 
praomed. 

APPEAL  frona  Fourth  District  Court,  parish  of  Orleans.  Th4ard,  J. 
James  Brewer  and  Miles  Taylor,  for  plaintiff  and  appellant.  Billings 
i Hughes,  for  Jerome  Bradley  &  Co.,  defendants  and  appellees.  Laceg 
&  Butler,  for  Aymar  &  Bryant,  defendants  and  appellees. 

Howe,  J.  It  appears  that  in  December,  1865,  the  plaintiff  was  in 
poageasioD,  claiming  to  be  owner  of  a  quantity  of  cotton,  at  Camden, 
in  the  State  of  Arkansas;  that  nine  hundred  and  twenty-five  bales 
thereof  were  there  seized  by  0.  H.  Burbridge,  an  agent  of  the  Treasury 
Department  of  the  United  States,  and  by  him  shipped  to  New  Orleans 
by  the  steamboats  Alabama  and  May  Bruner;  that  upon  its  arrival  in 
New  Orleans,  in  January,  1866,  it  was  sequestered  by  plaintiff  in  a 
luit  began  by  him  in  the  United  States  Circuit  Court  against  Bur- 
bridge,  as  an  officer  of  the  government;  that,  in  virtue  of  the  writ  of 
leqnestration,  it  was  taken  by  the  United  States  Marshal  and  stored 
^th  Jerome  Bradley  &  Co.,  who  seem  to  have  kept  a  warehouse  for 
the  purpose  of  receiving  cotton  of  this  description,  and  that  Jerome 
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Bradley  &  Co.  advanced  a  large  amount  of  freight  and  charges  on  the 
same,  and  held  it  subject  to  further  orders  and  to  the  payment  of  theii 
charges. 

About  the  first  of  February,  1866,  Jerome  Bradley  &  Co.,  who  had 
rented  the  place  of  deposit,  '^  Orleans  Yard  No.  2,"  from  the  co-defend- 
ants,  Ay  mar  &  Bryant,  gave  up  tliis  yard  to  their  lessors,  leaving  the 
cotton  claimed  by  plaintiff  on  store  with  Ay  mar  &  Bryant,  and  still 
subject  to  the  order  of  themselves,  (Jerome  Bradley  &  Co). 

On  the  sixth  of  March,  1866,  the  United  States  Marshal  gave  ac 
order,  addressed  to  "  Orleans  Yard  No.  2,  or  Jerome  Bradley  &  Co.,'- 
for  the  delivery  to  plaintiff  or  his  order  of  the  cotton  in  question,  will] 
the  condition  that  *Hhe  press  customary  charges  will  be  paid  by  Mr. 
Britton  or  his  agents,  as  well  as  any  charges  or  outlays  due  by  said 
cotton." 

The  plaintiff  indorsed  this  order,  ''  Please  deliver  to  Richard  Lloyd,' 
and  on  the  seventh  of  March,  18G6,  the  order  was  indorsed  by  one  oJ 
the  firm  of  Ay  mar  &  Bryant,  defendants,  as  follows: 

'*^y  virtue  of  this  order,  I  have  this  day  delivered  the  within  cotton 
to  Benjamin  L.  Britton,  who  has  delivered  the  same  to  Richard  Lloyd. 

For  Mercliants'  Press  E.  K.  BRYANT." 

It  appears  as  matter  of  fact  from  the  record,  that  this  last  indorse- 
ment was  made  subject  to  the  condition  expressed  in  the  MarshaPg 
order,  and  with  the  understanding  that  the  claims  of  Jerome  Bradley 
.  &  Co.,  the  depositors  of  Aymar  &  Bryant,  should  be  satisfied  before 
the  cotton  should  be  actually  given  up  to  the  plaintiff  or  his  agent, 
Llovd.  There  has  been  some  discussion  between  counsel  as  to  whether 
this  collateral  agreement  could  be  established  by  parol.  It  suffices  to 
say  that  the  testimony  on  this  point  was  received  without  exception. 

On  the  same  day,  March  7,  1866,  Jerome  Bradley  &  Co.  notified 
Aymar  &  Bryant,  in  writing,  that  they  must  not  give  up  to  plaintiff 
the  cotton,  as  he  refused  to  pay  the  freight  and  charges.  On  the  next 
day  this  notice  was  repeated,  in  writing,  with  a  statement  of  the 
amount  of  charges.  On  the  day  following,  Alarch  9,  18()6,  the  defend- 
ants, Aymar  &  Bryant,  were  notified  by  the  Collector  of  Customs, 
acting  for  the  Secretary  of  the  Treasury,  to  hold  this  and  all  other 
cotton  claimed  by  plaintiff,  and  inspectors  were  detailed  to  compel 
obedience  to  this  order.  On  the  twelfth  March,  1866,  B.  F.  Flanders, 
General  Agent  of  the  Treasury,  ordered  Bradley  to  hold  all  cotton 
in  his  hands,  claimed  as  government  cotton,  and  Bradley,  in  turn, 
notified  Aymar  &  Bryant  to  the  same  effect. 

On  the  tenth  of  April,  1866,  Flanders,  as  General  Agent,  notified 
Jerome  Bradley  &  Co.  that  he  was  ready  to  adjudicate  and  decide  the 
case  of  the  plaintiff's  cotton — *'  tlie  Britton  cotton."  On  the  twelfth 
April,  Burbridge,  as  "Supervising  Special  Agent  of  the  Third  Agency  " 
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of  the  Treasury,  notified  Jerome  Bradley  &  Co.  to  ''  hold  the  cotton 
claimed  by  B.  L.  Britton,  marked  B.  L.  B.  and  other  marks,  subject  to 
my  ofEicial  order,  any  release  or  order  to  the  contrary  notwithstand- 
ing.^ On  tlie  same  day,  Jerome  Bradley  &  Co.  notified  Aymar  &  , 
Bryant,  in  writing,  and  at  considerable  length,  to  retain  the  cotton. 
On  tlie  seventeenth  of  April  the  cotton  was  released  by  Burbridge,  as 
Supervising  Special  Agent,  and  Jerome  Bradley  &  Co.  gave  an  order 
to  Aymar  &  Bryant,  in  favor  of  plaintiff,  for  its  delivery  to  him,  and  , 
it  was  delivered.  Thereafter,  this  action  was  instituted  to  recover 
from  Aymar  and  Bryant  and  Jerome  Bradley  &  Co.,  as  wrongdoers, 
in  solidoy  damages  for 

First — ^Depreciation  in  price  of  cotton  from  March  6  to  April  17, 
1866. 

Second — ^Yalue  of  difference  in  oaantity  delivered  to  defendants  and 
that  restored  by  them. 

Third — Injury  from  bad  storage. 

Fourth — Damages  by  substitution  of   rubbish  fur  good    ordinary 

COttOD. 

After  trial  the  court  below  rejected  the  demand  of  plaintiff  aud 
also  n  recouventioDal  demand  for  damages  set  up  by  Aymar  &  Bryant, 
and  the  plaintiff  alone  appealed. 

It  seeuis  plain,  from  the  facts  above  stated,  that  Aymar  &  Bryant 
were  the  depositaries  of  Bradley  &  Co.,  and  were  boand,  in  the 
absence  of  a  judicial  proceeding  on  the  part  of  Britton,  to  hold  the 
cotton  subject  to  the  order  and  control  of  the  depositors.  C.  C.  2920, 
2921,  2926;  Ppthier  Depot,  No.  43;  7  M.  281;  2  N.  S.  284;  6  La.  34; 
21  An.  50G. 

In  the  absence,  then,  of  proof  of  fraud  and  collusion,  we  must  think 
that  Aymar  &  Bryant  can  not  be  held  in  damages  for  obeying  the 
orders  of  the  depositors,  Jerome  Bradley  d&  Co.  But,  even  if  the  facts 
do  Dot  justify  the  application  of  this  familiar  principle  of  the  law  to 
the  whole  case,  there  is  another  element  which  perfects  the  defense. 
It  will  appear  from  the  dates  above  recited  that  the  detention  of  the 
cotton,  whether  by  Aymar  &  Bryant  or  Bradley  &  Co.,  for  tiie. pur- 
pose of  enforcing  a  settlement  of  an  alleged  claim  for  advances  and 
charges,  lasted  but  two  days,  March  7  and  8,  and  that  on  the  ninth 
the  government  came  in  to  assert  a  claim  by  a  power  which  could  not 
be  resisted ;  aud  tliat  this  irresistible  power  of  the  United  State^},  act- 
ing through  the  Treasury  Department,  reinforced  by  the  Department 
of  War,  held  the  cotton  until  the  seventeenth  of  April,  1866,  when  it 
was  finally  released.  It  is  true  that  no  military  guard  was  placed  over 
ity  bat  that  was  not  necessary.  A  large  military  force  was  present, 
commanded  by  a  vigihant  general,  and  the  war  had  not  yet  been  ' 
declared  at  an  end  by  the  political  department  of  the  government. 
9 
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The  agents  of  tlie  treasury,  engaged  in  the  important  business  of 
coUecting  and  saving  for  the  people  of  the  United  States  the  large 
quantities  of  cotton  surrendered  by  the  defeated  insurgents,  are  pre- 
sumed to  have  acted  honestly  and  regularly  in  this  case,  and  there  i» 
no  evidence  to  rebut  this  presumption  and  to  show  that  their  seizures 
were  made  by  collusion  with  the  defendants.  During  the  two  days  of 
detention, -which  may  be,  perhaps,  ascribed  to  the  acts  of  the  defend- 
ants, it  does  not  appear  that  there  was  any  decline  in  the  value  of  the 
cotton.  At  the  most,  then,  it  was  damnum  absque  injuria*  The  decline 
which  took  place  afterwards  and  up  to  April  17,  must,  so  far  as  we 
can  perceive,  be  accepted  by  plaintiff  as  one  of  the  misfortunes, 
incident  to  a  time  of  civil  turmoil. 

We  have  thus  far  directed  our  attention  chiefly  to  Ay  mar  &  Bryant. 
The  detention  by  the  Treasury  agents,  from  March  9  to  April  17,  is- 
equally  a  defense  for  Bradley  &  Co.,  there  being  no  evidence  that, 
these  official  seizures  were  made  by  collusion  with  Bradley  &  Co. 

The  other  items  of  damage  claimed  are  not  clearly  established. 

Judgment  affirmed. 


No.    2191. — Margaret    Love,    Testamentary    Executrix    v.    R.    L.. 

Adams  &  Co. 

The  dcfcndanta,  K.  L.  Adams  Sc  Co.,  were  sncd  for  a  belnnce  dno  Joscpbns  Love.  R.  T. 
Jennings,  one  of  the  firm  of  R.  L.  Adams  &,  Co.,  averred  that  the  indebtedness  of  Lovo, 
if  it  ever  existed,  was  duo  by  the  former  firm  of  R.  L.  Adams  &  Co.,  of  which  lie  wn« 
not  a  member,  and  not  by  the  present  firm,  of  which  he  is  a  member  and  against  whom 
snit  is  brought..  The  evidence  shows  that  at  tlie  time  Jennings  entered  the  firm  of  R.  Z,. 
Adams  &  Co.,  he  was  made  acquainted  with  the  debt  standing  against  the  former  firm  in. 
favor  of  Love ;  that  he  made  no  objection  thereto,  but<,  on  the  contrary,  made  provision, 
for  its  liquidation  by  the  new  firm.  Held — That  these  acts  on  his  part  amounted  to  an. 
assumption  of  this  Liability  as  a  partner. 

APPEAL   from    the    Seventh    District   Court,  parish    of   Orleans. 
Collens,  J.    liandolphj  Singleton  &  Browne^  for  plaintiff  and  appel- 
lee.   Hyama  &  Jonas,  lor  defendants  and  appellants. 

Taliaferro,  J.  The  plaintiff,  as  executrix  of  her  husband,  Joscphus- 
Love,  sues  the  defendants  on  an  instrument  of  writing  in  their  hands, 
signed  by  Josephus  Love,  acknowledging  the  receipt  by  him  of  one 
thousand  dollars  in  part  payment  of  a  balance  owing  to  liim  by  R.  L. 
Adams  &  Co.,  leaving  at  the  date  of  the  instrument  (twenty-ninth 
May,  1866,)  due  Love  $4264  96,  to  be  paid  by  them  in  equal  install- 
ments on  the  first  of  January  and  first  of  April  following,  -without 
interest.  The  plaintiff  prays  judgment  for  this  balance  due,  subject 
to  several  credits  specified  in  her  petition.  R.  T.  Jennings,  one  of  the 
defendants,  answering  for  himself  alone,  specially  denied  that  the 
firm  of  R.  L.  Adams  &  Co.,  of  which  he  was  a  member,  was  ever 
indebted  to  Josephus  Love  or  his  estate.    He  avers  that  the  indebted- 
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oesB  alleged,  if  it  ever  existed,  was  by  the  firm  of  R.  L.  Adams  &  Co., 
composed  of  R.  L.  Adams  and  J.  J.  Micliie,  to  wliich  the  firm  now 
gned  are  successors.  He  denies  tbat  his  firm,  composed  of  R.  L. 
Adams  and  himself,  ever  received  any  consideration  whatever  for  the 
alleged  indebtedness.  lie  also  pleads  the  prescription  of  three  years. 
Adams,  the  other  defendant,  made  no  defense.  Jadgment  was  ren- 
dered in  solido  against  the  defendants  for  the  amount  claimed,  subject 
to  admitted  credits. 

From  this  judgment,  Jennings  alone  appealed. 

It  appears  in  proof  that  the  original  firm  of  R.  L.  Adams  &  Co., 
composed  of  Adams  and  Michie,  owed  Love,  in  April,  1860,  a  debt 
exceeding  ten  thousand  dollars.  In  July,  1860,  the  co-partnership  of 
R.  L.  Adams  and  R.  T.  Jennings  was  formed.  It  appears,  also,  that 
several  of  the  accounts  standing  on  the  books  of  the  first  firm  of 
B.L.  Adams  &  Co.  were  transferred  to  the  books  of  the  second  firm 
having  that  stylo,  and  among  those  accounts  so  transferred  was  the 
account  with  Love.  Jennings,  in  his  own  testimony,  says  that  these 
transfers  were  made  without  his  consent.  This  statement,  Adams,  the 
other  partner,  in  his  testimony,  denies.  He  says  that  Jennings  made 
DO  objection  to  the  transfer.  The  partnership  last  formed  expired,  by 
its  own  limitjitiou,  on  the  first  July,  1862.  In  1861,  Jennings  paid 
Lo?e,  on  account  $5000,  and  we  infer  that  the  entry  of  this  payment 
was  made  on  the  books  of  the  firm  of  R.  L.  Adams  &  Co.,  of  which 
Jennings  was  a  partner.  In  1867,  after  the  death  of  Love,  a  x>erson 
instructed  by  the  executrix  called  to  see  the  state  of  the  account,  and 
Jennings  directed  tlie  book-keeper  to  make  it  out,  and  the  account 
was  accordingly  furnished.  He  knew  that  the  account  stood  upon  the 
books  of  the  firm,  of  which  he  was  a  member,  for  he  says  himself  that 
be  protested  against  its  being  placed  there.  He  was  instrumental,  in 
1666,  in  adjusting  the  business  with  Love,  who  had  threatened  a  law 
salt.  He  arranged  the  settlement  with  Love,  which  resulted  in  the 
payment  of  the  thousand  dollars  and  the  giving  of  the  instrument  of 
writing  upon  which  this  suit  is  based.  We  are  satisfied  that  the 
transfer  of  Love's  account  to  the  books  of  the  firm  of  which  Jennings 
was  a  partner,  was  with  his  consent.  The  reason  for  that  consent 
seems  sufficiently  clear,  namely,  that  the  partners  of  the  new  firm 
d^red  to  retain  the  customers  of  the  former  firm.  Jennings  says,  in 
his  testimony :  ''  We  expected  to  do  business  with  some  of  the  parties 
whose  accounts  were  transferred."  We  consider  that  Jennings  par- 
ticipated m  the  matter  and  became  bound  thereby.  His  plea  of 
prescription  can  not  avail  him.  We  think  the  judgment  appealed 
from  corrects 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs* 
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The  mle  Qum  temporaUa  sunt  ad  agendum,  perpetua  sxint  ad  excipiendum  may  be  urged  as  a 
means  of  defense,  bat  it  can  not  bo  used  as  a  weapon  of  attack.  Therefore  a  purchaser 
of  property,  when  sued  for  the  price,  may  urge  in  defense  the  redhibitory  defects,  the 
diminution  in  quantity  and  the  like,  although  his  right  to  recover  by  direct  action  for 
such  cause  be  prescribed. 

APPEAL  from  the  Fifth  District  Court  for  the  parish  of  Orleans. 
Leaumontf  J.    Armaiid  Petoty  for  plaintiffs  and  appellants.    Miller 
4&  Huntington^  for  defendants  and  appellees. 

Howell,  J.  The  plaintiffs  seek  to  have  a  note  for  $10,000,  due 
thirty-first  March,  1862,  and  the  mortgage  securing  its  payment,  given 
for  the  last  installment  of  the  purchase  price  of  a  plantation  and 
slaves  in  St.  Landrj-,  canceled  and  extinguished,  on  the  ground  that 
the  payments  made  far  exceed  the  value  of  the  land,  improvements 
and  movables  purchased  by  them,  the  alleged  proportion  being  $60,000 
for  slaves  and  $20,000  for  the  land,  improvements  and  movables,  and 
the  total  paid  being  $60,000.  The  defense  is  that  the  demand  is  un- 
founded in  law 5  that  if  admissible,  the  proportion  is  as  three-sevenths 
for  the  slaves  to  four-sevenths  for  the  land,  etc.;  that  the  whole  loss 
should  not  fall  on  the  note,  which  fell  to  her  share  in  tlie  partition 
among  herself  and  co-heirs;  that  plaintiffs  are  liable  for  the  hire  of 
the  slaves,  if  they  are  released  from  payment  of  their  price  j  and  she 
prays  the  dismissal  of  the  demand  or  its  reduction,  and,  in  reconven- 
tion, claims  her  proportion  of  850,000  for  the  hire  of  the  slaves ;  and 
also  the  amount  of  said  note  witli  a  recognition  of  her  mortgage.  To 
the  reconventional  demand  the  prescrij)tions  of  three,  five  and  ten 
years  and  the  constitutional  inhibition  were  pleaded. 

All  the  evidence,  touching  the  relative  value  of  the  slaves  and  the 
other  property,  was  introduced  by  the  plaintiffs,  and  it  sustains  the 
proportion  set  out  in  their  petition.  The  only  question  for  our  decision 
is  that  of  prescription,  to  which  the  defendant  opposes  the  maxim, 
^'Quw  temporaUa  sunt  ad  agendum,  perpetua  sunt  ad  excipiendum,^* 

This  appears  to  us  a  misapplication  of  the  rule  invoked,  and  one 
which  must  tend  to  render  the  laws  of  prescription  inoperative.  If 
the  position  taken  by  defendant  be  correct,  the  holder  of  a  mortgage 
note  actually  prescribed  has  the  right  to  enforce  its  payment,  because 
-  the  maker  seeks  to  relieve  his  property  or  credit  from  the  shadow  cast 
upon  it  by  the  outstanding  of  such  note.  The  rule  is  intended  as 
a  shield,  and  not  as  a  weapon  of  attack;  as,  when  a  purchaser  is  sued 
for  the  price  of  property,  he  may  set  up  a  redhibitory  defect, 
deficiency  in  quantity,  and  the  like,  although  the  right  of  a  direct 
action,  arising  from  such  cause  may  be  prescribed. 

The  defendant's  right  to  demand  payment  of  the  note:  Her  cause  of 
action  does  not  giow  out  of  the  right  or  cause  of  action  on  the  part  of 
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the  plaintiffs.  It  is  an  original,  iudependant  right,  growing  out  of  the 
obligation  contracted  by  the  plaintiffs  in  her  favor*  and  that  of 
plaintiffs  rests  on  events  occurring  since  the  origin  of  said  obligation, 
and  which  they  say  have  extinguished  that  obligation.  Defendant's 
attempt  seems  to  be  a  reversal  of  the  ordinary  application  of  the  rule. 
Xo  question  is  raised  by  her  as  to  any  renunciation  of  acquired 
prescription,  and  no  interruption  is  alleged  or  shown. 
Jad^ent  affirmed 


No.  2954. — The  State  op  Louisiana  v.  IIcgii  0.  Ames. 

ixticle  911  of  the  CiTll  Code,  which  provides  that,  when  the  deceased  has  loft  neither  lawful 
decendants  nor  lawful  asoendants  nor  collateral  relations,  the  law  calls  to  his  inheritance 
«itber  the  sarrlTing  husband  or  wife,  or  liia  or  her  natural  children,  or  the  State,  does 
cecognize  the  State  as  an  heir,  entitled  to  inherit,  in  the  absence  of  all  other  heirs, 
i'herefore  thu  MmU\  iinl  bung  Ull  heir  under  any  circumstances,  is  not  entitled  to  notice 
fft  the  probatino^  of  a  will,  as  provided  in  article  935  of  the  Code  of  Practice. 

la  considering  the  question  of  the  authenticity  of  an  olographio  will,  courts  will  not  give 
effect  to  th.e  novelty  of  the  testator  in  the  selection  of  the  place  of  dcponit  of  the  paper 
eoniaining  his  last  will,  nor  to  tho  whims  and  vagaries  in  the  dispositions  of  the  last  will 
and  testament.  But,  on  the  contrary,  they  will  look  to  the  evi<lence  tending  to  establish 
its  genuineness,  and  if  tho  document  produced  is  shown  by  tho  evidence  to  be  tho  last 
wiQ  and  testament  of  the  deceased,  it  will  be  so  held,  notwithstanding;  the  circumstances 
tarrounding  its  discovery,  and  the  dispositions  tliereof  may  reasonably  excite  suspicion 
of  its  being  tho  veritable  act  of  the  testator. 

APPEAL  from  tlio  Second  District  Courr,  parish  of  Orleans.  Duvig- 
neaud,  J.  Simeon  Beldefij  Attorney  General,  and  J,  W,  ThomaSf 
for  the  State,  api)ellee.  G.  Bosclius  and  Alf.  P/ti7(/)»,  tor  defendant 
and  appellant. 

Taliaferro,  J.  This  is  a  suit  to  annul  a  judgment  confirming  an 
act  of  last  will  and  putting  in  possession  the  party  earned  therein  as 
universal  legatee.  The  action  is  brought  in  the  name  of  the  State  on 
the  alleged  ground  that  tho  will  prob;  ted  is  a  forgery,  and  that  the 
succession,  j>retended  to  bo  bequeathed  by  it,  belongs  of  right  to  the 
State,  in  default  of  there  beiug  any  oue  legally  entitled  to  succeeds 
The  answer  is  a  general  denial. 

There  was  judgment  in  the  court  below,  annulling  the  order  pro- 
bating the  will  and  ordering  its  execution  as  having  been  rendered 
contrary  to  law.     The  defendant  has  appealed. 

The  grounds  taken  in  behalf  of  the  State  are:  That  the  order  granted 
for  the  registry  and  execution  of  the  will  was  rendered  ex  partCj  and 
^thout  the  notice  required  by  article  935  of  the  (  ode  of  Practice;  that 
it  was  rendered  on  insufficient  evidence;  that  tho  document,  presented 
for  probate  and  purporting  to  be  the  olographic  will  of  Joseph  Field, 
is  spurioas  and  f5)rged,  never  having  been  writteu  or  signed  by  him. 

Joseph  Field,  the  alleged  testator  had  been  for  more  than  fifty  years 
a  resident  of  this  country,  and,  during  the  greater  part  ot  that  time,  a 
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citizen  of  New  Orleans,  where  he  died,  at  an  advanced  age,  on  the 
twenty-second  of  October,  1862.  He  had  acquired  an  estate  appraised 
at  his  decease  to  over  sixty  thousand  dollars,  and  he  was  free  from 
debt.  Mauy  years  ago  lie  had' a  partner  in  business  named  Jesse 
Cowand,  with  whom  he  lived  on  terms  of  intimacy  and  friendship 
during  the  life  of  the  latter.  After  the  death  of  Cowand,  Field,  it 
seems,  lived  most  of  tUe  time  with  Co  wand's  children,  of  whom  there 
were  sevenil  daughters  married,  and  two  or  three  sons.  Field  was 
never  married,  and  had  no  known  relatives  of  any  description.  He 
appears  to  have  been  attached  to  the  children  of  his  old  friend  and 
partner,  and  the  evidence  makes  it  pretty  clear  that  he  intended  to 
leave  his  property  among  them  at  his  deatli.  This  was  the  belief  cf 
the  family  generally,  and  the  succession  he  left  has  proved  an  apple  of 
discord  among  tliem,  and  given  rise  to  dissentious  and  improper  feel- 
ings, which,  unhappily,  are  often  engendered  under  similar  circum- 
stances. 

At  the  time  of  Field's  death,  a  most  diligent  search  was  made  for 
the  expected  will,  but  without  effect.  An  administrator  was  appointed, 
who  had  the  estate  under  his  charge  about  two  years,  when  he  died, 
and,  during  the  pendency  of  proceedings  to  appoint  a  successor,  an 
instrument  of  writing,  the  one  which  is  the  subject  of  this  litigation, 
was  found  and  presented  for  probate  as  the  last  will  and  testament  of 
Joseph  Field.  The  circumstances  under  which,  after  a  lapse  of  more 
than  two  years,  this  instrument  is  said  to  have  been  found,  are  some- 
what novel,  and,  it  is  contended  on  the  part  of  the  plaintiff,  sufficient 
to  stamp  it  as  the  offspring  of  fraud  and  collusion.  It  is  shown  to 
have  been  found  attached  by  paste  or  mucilage  to  the  under  side  of 
the  tray  or  till  of  a  common  leather  trunk  which  had  been  in  the  pos- 
session of  the  defendant,  Ames,  ever  since  the  death  of  Joseph  Field. 
The  wife  of  Ames  is,  by  this  strangely  discovered  will,  named  the 
universal  legatee  of  the  testator.  The  act  is  dated  thirteenth  October, 
18G2,  during  the  last  illness  of  Field,  who,  as  we  have  before  seen, 
died  on  the  twenty-second  of  that  month.  It  is  dated  "  No.  422  Dry- 
ades  street,"  New  Orleans. 

Amanda  M.  Cowand,  the  wife  of  Ames,  was  one  of  the  daughters  of 
Jesse  Cowand.  Subsequently  to  the  probate  of  the  will  she  died,  and 
by  act  of  last  will  constituted  her  husband,  the  defendant,  universal 
legatee  of  her  estate. 

Recurring,  now,  to  the  grounds  set  up  on  the  part  of  the  State  for 

• 

annulling  the  will,  we  take  the  firat — that  the  order  for  the  probate  of 
the  will  was  ex  parte,  and  rendered  without  the  notice  required  by- 
article  935  of  the  Code  of  Practice.  *  That  article  provides  that,  '*  the 
party  praying  for  the  opening  and  proof  of  the  will  shall  cause  to  be 
summoned  the  number  of  witnesses  possessing  the  qualities  required 
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for  Buch  proof,  and  if  the  presaniptiYe  beira  of  the  deceased,  or  any  of 
theod  reside  in  the  place,  he  shall  give  them  notice,  in  writing,  that 
tliey  may  attend,  if  they  think  proper,  at  the  opening  and  proof  of  the 
win."     Within  the  TMfta.ningnf^f.|j|^a  ftrfjpiA  it  is  argued  that  the  State 
~may  become  the  presamptive  heir  of  a  deceased  person,  and  that  it 
4dwaya  is  the  presumptive  heir,  when  more  than  one  year  elapses  with- 
out Bome  one,  having  a  b«$tter  right,  presents  himself  to  claim  it. 
Reference  i»  made  to  article  91 1  of  the  Civil  Code,  which  provides 
that,  ''  when  the  deceased  has  left  neither  lawful  descendants  nor  law- 
fal  ascendants,  nor  collateral  relatives,  the  law  calls  to  his  inheritance 
either  the  surviving  husband  or  wife,  or  his  or  her  natural  childrep,  or 
the  State,  in  the  manner  and  order  hereafter  directed."    This  article, 
it  is  contended,  recognizes  the  State  as  an  irregular  heir,  and  that,  more 
than  one  year  having  elapsed  without  any  heir  to  the  estate  of  Field 
having  presented  himself,  the  State  had  become  the  presumptive  heir, 
4uid  was  entitled  to  notice  of  the  application  for  prohate  of  the  will.  This 
-doctrine  we  are  not  able  to  assent  to.    In  no  proper  sense,  we  appre- 
hend, can  the  State  be  styled  an  heir,  when,  in  the  absenceof  heirs 
of  every  denomination  by  law  capable  ot  succeeaing  by  inheritance, 
the  property  of  the  deceased  owner  b^omes  vested  in  the  public,  and 
is  at  the  disposal  of  the  government.    On  this  point  Demolombe  says: 
'<•  Thd.fourth  Taw  of  the  Code  of  Justiniau,  De  honis  vacaniibits  declared, 
^Bona  vaeantm  mortuorum  tunc  ad  fiscum  jubemus  iransferri,  si  nullum 
ex  qualibet  sanguinis  linea  vel  jiiris  titulo  legitimum  relinquerit  intestatus 
JiaeredemJ"    SucI^  then,  is  the  true  cause  of  acquisition  to  the  profit 
of    the  State;    the  State  is  not  in  realityanJieiEjor-4fc-8trcC5sior7tn'the 
technical  sense  of  this  word,  for  it  acquires  by  the  title  of  esclieat;  that 
is  to  say,  precisely   in  virtue  of  a  title  which  supposes,  necessarily, 
thac  there  are  no  heirs;    which  caused  Bacquet  to  say  that,  when  a 
man  dies  without  heirs,  the  goods  left  by  his  death  non  vocantur  bona 
kereditarea  sed  vacantia  nominantur.    In  a  word,  the  State  exercises 
in  this  matter  the  eminent  right  of  sovereignty,  in  virtue  of  which  it 
appropriates  all  property  without  a  master  which  is  found  within  its 
territory."    Vol.  14,  pp.  259  and  260. 

It  is  objected  that  the  order  establishing  the  will  was  reudered  upon 

insufficient  evidence.     Three  witnesses  were  sworn.     They  all  testify 

that  they  recognized  the  will  to  be  entirely  written,  dated  and  signed 

by  Joseph  Field,  their  knowledge  being  derived  from  having  often  ; 

seen  him  Write  and  sign  his  name.     Upon  the  trial  of  the  case,  these 

witnesses  were  re-examined,  and  from  the  result  the  counsel  on  the 

part  of  the  plaintiff  deduce  their  entiie  ignorance  of  the  handwriting 

of  the  testator.    We  do  not  find  that  the  re-examination  of  the  wit- 

neaaes  warrants  this  deduction.    Two  of  the  witnesses,  the  defendant 

and  AkeQ,  upon  strict  'interrogation,  say  unqualifiedly  that  they  had 
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seen  liim  write,  and  they  specify  the  times  and  occasions  on  which  they 
saw  him  write.  Aken  represents  Field  as  a  man  having  but  few  cor- 
respondents, and  who  never  wrote  except  on  business  or  to  some  of  the 
Cowand  family.  Ames  says  substantially  the  same  thing.  ^*  I  think/' 
said  this  witness,  '^  he  wrote  bnt  seldom.  He  liad  but  few  correspond- 
ents; I  know  of  no  one  in  the  city  he  corresponded  with.  He  had 
some  correspondence  with  the  secretary  of  the  Southern  Pacific  Rail- 
road Company ;  he  was  a  large  stockholder ;  I  saw  him  write  these 
letters;  this  was  in  1858  and  1859.  •  •  *  i  never  saw  him 
write  letters  to  any  other  parties;  I  think  his  correspondence  was  very 
limited ;  he  wrote  three  in  my  presence,  which  I  read ;  tlie  subject 
matter  of  these  letters  was  dictated  by  mei;  I  mailed  tiie  letters.  He 
wrote  two  checks  between  1858  and  1859."  The  other  witness,  Lie- 
brook,  seems  to  have  been  but  little  regarded  by  either  party  in  this 
contest,  and  the  record  abounds  with  proofs  of  his  tergiversations 
and  recklessness.  We  see  nothing  in  tbe  testimony  of  the  two  wit- 
nesses, Ames  and  Aken,  that  shows  they  were  ignorant  of  the  hand- 
writing of  Field.  The  evidence,  however,  shows  that  they  could  not 
have  seen  him  often  write  and  sign  his  name,  but  it  also  shows  that 
Field  did  not  often  write.  In  the  matter  of  the  succession  of  Daniel 
Clark  it  was  held  that  "the  rules  lor  the  opening  and  proof  of  testa- 
ments, commencing  at  article  1649  of  the  Code,  do  not  pronounce  the 
penalty  of  nullity  for  their  non-observance,  and  they  nowhere  say 
that  other  cases  may  not  arise  in  which  the  strict  letter  of  these  rules 
may  not  be  inapplicable,  and  the  judge  may  not  receive,  in  extraordi- 
nary cases,  other  equally  satisfactory  proof  tliat  the  requirements  o£ 
the  law  have  been  fulfilled.  If  a  will  is  valid,  the  irregular  proof  on 
which  it  may  have  been  admitted  to  probate,  will  not  be  permitted  tO' 
affect  the  rights  of  the  parties  under  it."    11  An:  126. 

The  counsel  for  the  State  insist  with  much  earnestness,  that  on  the 
thirteenth  day  of  October,  1862,  the  day  on  which  Field  was  removed 
from  the  house  of  Mrs.  Herrick,  No.  422  Dryades  street,  being  the  day 
on  which  the  will  was  dated,  the  testator  was,  from  hia  great  prostra- 
tion by  disease,  physically  unable  to  write  and  to  place  the  will  in  the 
position  in  which  it  was  said  to  be  found.  It  seems  that  Field  was 
removed  about  nine  o'clock  A.  M.j  that  ho  was  then  greatly  enfeebled 
from  diarrhea,  which  the  attending  physicians  seem  to  have  thought 
necessarily  fatal  to  a  person  of  his  great  age.  The  wife  of  one  of  the- 
physicians,  Mrs.  Ball,  states  in  her  testimony,  that  upon  a  suggestion 
to  that  effect  by  her  husband,  she  said  to  Mr.  Field  the  day  before  he 
was  removed:  "  You  are  very  sick,  and  if  you  have  anything  to  settle, 
you  had  better  do  it."  To  which  he  replied:  *'  I  am  aware  of  my 
condition.  I  have  twice  told  you  before,  I  have  made  my  will  and  all 
my  business  is  settled.    This  witness,  it  appears,  visited  the  testator 
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seTeral  times  and  assisted  in  nursing  him.      She  states  that  he  was 
perfectly  prostrated  from  the  time  he  was  taken  sick ;  that  he  was 
unable   to  rise  from  his  bed,  and  that  he  was  so  nervous  that  he  could 
not  bold  a  glass  to  his  mouth  to  take  water  or  medicine.    The  morn- 
ing be  ^was  removed,  he  could  not  walk  or  sit  up  by  himself."    In  the 
main,  tliis  testimony  is  sustained  by  Mrs.  Heirick,  at  whose  house  he 
was  taken  sick.    These  witnesses  both  say  that  Field  was  removed  in 
a  carriage  or  cab.     But  this  testimony  conflicts  materially  with  that  of 
several  other  witnesses.    Ames  says  that  ''Field,  during  the  war,  was 
with  Mrs.  Herrick  on  Dryades  street;  he  was  alone  in  the  house  with 
her;  for  economy  and  security  it  was  arranged  that  she  should  come 
and  live  with  us;  she  removed  the  furniture  first,  leaving  him  there; 
she  came  to  my  house  on  Saturday;  the  next  ihoming  the  negro  girl, 
Caroline,  came  and  said  it  was  a  shame  that  Julia  (Mrs.  Herrick)  had 
left  the  old  gentleman  behind  sick.     My  wife  went  round  to  see  him. 
Oq  Sunday  evening,  I  visited  him  with  Dr.  Post.    We  ascended  the 
stairs ;  the  'door  was  locked ;  we  knocked ;  Mr.  Field  opened  it."    In 
regard  to  the  removal  of  Mr.  Field  the  next  day,  tlie  witness  says: 
"  He  (Dr.  Post)  went  to  th^  house  with  me  to  bring  Mr.  Field  round 
to  my  lion*ir ;  Mr.  Field  was  between  me  and  Dr.  Post,  and  walked  to 
my  house,  a  distance  of  seven  squares  and  a  half."    Caroline  Stevens, 
a  witness,  says:     ''  I  staid  with  him  all  the  time  during  his  last  illness. 
*         *         •      Ho  was  not  confined  to  bed  entirely.      •        •        •    He 
war  lyin--  down  all  day  Sunday,  except  when  he  got  up  to  go  out  and 
come  back.     •        •        •     When  Mrs.  Herrick  went  away,  he  walked 
up  and  down  stairs  by  himself.     Mr.  Field  was  never  so  sick  in  Mrs. 
Herrick's  house  that  it  was  necessary  to  lift  him  out  of  bed.   I  am  cer- 
'  tain  Mr.  Field  was  walked  from  Mrs.  Herri ck's  house  to  Mr.  Ames*;  I 
am  certain  of  tliis."    In  regard  to  the  manner  of  the  removal  of  Fields 
the  statement  of  Ames  and  C«aroline  Stevens  is  corroborated  by  the 
testimony  of  Mrs,  Leech  and  Windsor  Campbell.  Indeed,  Mrs.  Herrick, 
in  a  subsequent  part  of  her  testimony,  admitted  that  she  knew  nothing 
of  the  manner  in  which  he  was  removed ;  that  she  knew  it  only  from 
hearsay.     Tlie  evidence  does  not  incline  us  to  believe  that  there  was, 
on  the  day  the  will  purports  to  be  dated,  such  a  prostration  of  the 
bodily  powers  of  Mr.  Field  as  to  have  rendered  it  physically  iuix)0S8ible 
for  him  to  write  the  will  or  to  deposit  it  where  it  was  found. 

In  relation  to  the  genuineness  of  the  will,  the  judgment  of  experts, 
persons  who  were  acquainted  with  the  testator,  was  taken  on  the  trial 
of  the  case,  in  the  court  below,  by  a  comparison  of  tlie  signature  to 
the  will  with  genuine  signatures  of  Mr.  Field  on  bank  checks  intro- 
duced in  evidence.  One  of  these,  a  president  of  a  bank,  spoke  doubt- 
ingly  oti  the  subject.  He  "  would  not  have  paid  checks  having  the 
nme  signature  to  them  as  that  to  the  will  and  envelop.  The  signature 
10 
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to  the  will  and  the  envelop  seem  to  be  written  by  a  sick  person.  I 
knew  Mr.  Field  to  be  an  old  man,  and  it  is  possible  that,  in  sickness, 
his  handwriting  and  signature  might  have  varied  much."  The  treas- 
urer of  the  Savings  Institution  found  that  ^'some  of  the  checks,  num- 
bers one,  two  and  three,  compared  very  well,  except  in  the  trembling 
in  the  will.  The  signatures  to  the  checks  five  and  thirteen  do  not 
compare  well  with  that  to  the  will,  nor  do  they  compare  to  the  check 
number  fourteen.  I  know  the  check  number  fourteen  to  be  Mr.  Field's 
liandwriting,  for  I  paid  it  myself.  The  body  of  the  check  was  written 
by  me.  If  at  the  time  when  the  signature  to  the  will  was  written, 
Mr.  Field  had  been  sick,  I  should  say  it  was  signed  by  the  same  person 
who  signed  check  number  fourteen.^'  A  book-keeper  and  clerk  in  one 
of  the  banks  of  New  Orleans  said:  **  I  was  acquainted  personally  but 
not  intimately  with  the  late  Joseph  Field }  1  had  occasion  every  six 
months  to  give  him  a  check  for  his  dividend;  I  was  at  the  time  fami- 
liar with  ti.e  signature  of  Mr.  Field ;  I  recognize  the  signature  on  the 
will,  marked  A,  now  presented  to  me,  to  be  his,  as  far  as  my  judgment 
goes."  The  statements  of  these  three  witnesses,  taken  together,  we 
think,  are  rather  in  favor  of  the  genuineness  of  the  will  than  against 
it.  These  men,  we  may  suppose,  have  no  interest  or  feeling  in  tlie 
matter.  TJio  testimony  of  the  defendant  and  that  of  Jesse  Cotrand 
and  A.  K.  Aken  are  in  support  of  the  genuineness  of  the  instrument. 
Liebrook's  testimony  is  equivocal,  and  entitled  to  little  weight.  These 
are  all  the  witnesses  that  testified  as  to  the  haudwrite  and  signature  of 
the  testator. 

It  is  in  evidence  that  the  trunk  in  which  the  will  was  found  was 
strictly  examined  at  the  decease  of  the  testator,  with  the  view  of  find- 
ing a  will,  and  that  it  passed  into  the  possession  of  the  defendant  and 
has  ever  since  been  kept  in  liis  house.  In  it  were  found,  at  the  time 
of  the  inventory,  most  of  the  valuable  papers  of  the  decedent.  It 
must  be  admitted  that  the  history  of  this  will  is  not  free  from  some 
degree  of  romance,  and  the  facts  and  circumstances  connected  with  it 
are  calculated,  not  unreasonably,  to  excite  suspicion  of  its  being  the 
veritable  act  of  last  will  of  Joseph  Field.  But  we  should  bear  in 
mind  that  examples  are  not  wanting  of  whims  and  vagaries  displayed 
by  testators,  as  well  in  regard  to  tlie  places  chosen  to  deposit  their 
wills,  as  to  their  contents.  There  is  an  air  of  improbability  in  the 
account  given  of  so  scrupulous  a  search  being  made  for  the  much 
desired  act,  and  that,  in  the  identical  trunk  that  contained  it,  without 
success;  that  it  escaped  the  sight  of  all  so  intensely  occupied  in  pur- 
suit of  it,  and  that  an  accident  alone  led  to  its  discovery  more  than 
two  years  afterwards.  Yet  it  is  clear  that  such  an  occurrence  is  not 
impossible.  The  important  point  in  such  a  case  is,  to  determine,  if 
possible,  whether  the  instrument  be  genuine  or  spurious.     To  this  end 
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Tre  have  examined  the  eridence  i^rith  much  care.  Wo  have  had,  pre- 
sented for  our  inspection,  the  act  itself  with  letters  acknowledged  to 
have  been  written  by  Joseph  Field,  and  also  the  checks  proved  to  have 
been  signed  by  him.  We  have  compared  the  handwriting  and  the 
signatures,  and,  after  full  consideration  of  the  whole,  we  do  not  feel 
Ja&tified  in  pronouncing  the  act  a  forgery.  We  think  its  validity 
•established,  and  that  it  should  be  maintained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed;  that  the  defend- 
ant be  quieted  in  his  ownership  and  possession  of  the  property  acquired 
by  him,  as  the  universal  legatee  of  his  late  wife,  Amanda  M.  Co  wand, 
and  which  was  denied  to  her,  as  the  universal  legatee  of  Joseph  Field, 
deceased. ' 


Ko.  2170. — Michael  Ayland  v,  Mrs.  Catharine  Rice. 

A  painter  who  tmdertook  to  have  the  vofrk  of  painting  a  honae  done,  pnrely  as  an  act  of 
fticndahip.  without  any  charge  on  his  part,  and,  when  it  is  completed,  furnishes  the 
-ywner  with  a  memorandum  of  the  cost  of  materials  ftimlshed  and  lahor  employed  by 
2iim,  can  not  afterward,  on  the  mere  refusal  of  the  owner  to  pay  the  bill,  recoTer  more 
than  the  amount  so  charged  in  the  bill.  In  this  case  it  was  held  that  the  refusal  by  the 
owner  to  pay  the  bill,  first  made  out  by  the  painter,  did  not  create  an  agreement  or  obli- 
^tion  to  pay  additional  charges  for  his  own  services  and  supervision  of  the  work  which 
be  bad  undertaken  gratuitously. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Tlieard,  J. 
Field  &  Shackelford,  for  plaintiff  and  appellee.    Bandolph,  Single- 
ion  d'  Uroicne,  for  defendant  and  appellant. 

This  case  was  tiied  by  a  jury  in  the  court  below. 

Howe,  J.  This  case  comes  before  this  court  for  the  second  time. 
20  An.  C5.  The  present  appeal  is  taken  from  a  judgment  entered  upon 
a  verdict  of  a  jury  in  favor  of  plaintiff  for  the  sum  of  $800. 

The  facts  seem  to  be  substantially  as  stated  in  the  brief  of  plaintiff's 
counsel,  and  as  follows: 

The  defendant,  desiring  to  have  one  of  her  houses  painted,  applied 
to  plaintiff,  who,  '*  purely  as  an  act  of  friendship,  undertook  to  have 
the  work  done."  When  it  was  finished,  he  handed  defendant  a  memo- 
randum of  the  money  he  had  paid  for  material  and  labor,  amounting  to 
$1039,  not  as  his  charge  for  the  work,  but  simply  to  show  her  what  the 
painting  had  cost  him,  without  including  his  own  services,  "for  which, 
at  that  time,  he  did  not  intend  to  charge.*'  The  amount  seemed  to 
defendant  too  large,  and  a  quarrel  ensued.  The  plaintiff  then  made 
out  a  bill  for  the  work,  "including  in  it  compensation  for  liis  own 
labor  and  supervision  at  the  customary  prices,"  amounting  to  $1350, 
upon  which  the  suit  was  brought.    He  had  received  $550  during  the 
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progress  of  the  work,  and  it  was  for  the  balance  of  $800  claimed  that 
the  verdict  was  rendered. 

It  seems  to  us  that  the  verdict  was  too  large  by  $320.  Tlie  under- 
taking of  plaintiff  was  purely  gratuitous.  There  was  no  aggregatio 
meniium  between  the  parties,  by  which  a  contract  to  pay  him  anything 
for  his  own  services  and  supervision  was  established.  If,  as  he  alleges, 
when  he  presented  the  first  memorandum  of  $1030,  **  the  defendant 
became  angry,  and  insultingly  threw  the  memorandum  back  in  his 
face,"  her  conduct  did  not  create  an  agreement  to  pay  $320  more. 

It  is  not  necessary  to  pass  upon  the  bills  of  exception  reserved  by 
defendant  to  the  refusal  of  the  judge  to  charge  the  jury  as  requested. 
No  testimony  was  excluded,  and  the  whole  case  is  before  us  on  its 
merits.  Mahony  v,  Rugely,  21  An.  330;  Howell  v.  St.  Cliarles  street 
Railroad  Company,  22  An.  603. 

It  is  therefore  ordered  tliat  the  judgment  appealed  from  be  amended 
by  reducing  the  amount  thereof  to  four  hundred  and  eighty  dollars ; 
that  as  thus  amended  it  be  affirmed,  and  that  plaintiff  pay  the  costs  of 
appeal. 


No.  3052. — State  ex  rel.  S.  M.  Burnett  v,  H.  C.  Warmoth  et  als. 

The  act  of  tlie  General  Amembly,  approTed  Bixteenth  of  Karch,  1870,  auUiorizixig  the  pay- 
ment of  the  floating  debt  of  the  State  by  the  negotaation  of  State  bonds  at  a  fixed  rate 
or  by  funding  the  warranU  of  the  State  in  bonda  at  a  fixed  rate,  which  created  a  board 
of  liquidatore,  with  power  to  sell  the  bonds,  not  below  a  fixed  rate,  within  a  given  time, 
did  not  make  it  peremptory  on  said  board  to  sell  said  bonds  at  that  rate  if  a  higher  price 
conld  be  had,  nor  did  it  prohibit  the  sale  of  the  bonds  after  the  limitation  had  expired, 
provided  they  realized  the  price  fixed  in  the  act. 

Therefore  the  board  of  liquidators,  having  left  to  them  a  discretion  as  to  whether  they  wonld 
sell  the  bonds  or  not  and  as  to  the  time  of  sale,  can  not  be  compelled  by  mandamns  to 
exchange  bonds  authorized  to  be  issued  by  this  act  for  warrants  held  bf  the  creditors  of 
the  State, 

The  doctrine  heretofore  announced  by  this  court  is  reaflArmcd  in  this  case,  that  a  mandamus 
will  never  issue  to  compel  a  public  officer  to  perform  a  ministerial  act  where  the  law, 
creating  or  requiring  such  duty  to  bo  performed  by  the  officer,  allows  him  a  discretion 
either  in  the  manner  or  the  matter  of  doing  iU 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  IXbhle,  J. 
Hays  &  Ncto,  for  relator,  appellant.  8.  Belden^  Attorney  General, 
lor  defendants. 

Howell,  J.  The  relator  has  appealed  from  a  judgment  refusing  a 
peremptory  mandamus  against  the  board  of  liquidation,  composed  of 
the  Governor,  the  Auditor  and  the  Fiscal  Agent  of  the  State. 

The  only  question  is  the  interpretation  of  the  third  section  of  '*  An 
Act  to  provide  for  the  payment  or  funding  of  the  floating  debt  of  the 
State  by  the  issue  and  sale  or  exchange  of  State  bonds,"  under  which 
the  relator  claims  the  right  to  exchange  a  large  amount  in  State  war- 
rants for  said  bonds  at  the  rate  fixed  in  said  section. 
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The  first  section  of  the  act  authorizes  and  directs  the  Governor  to 
issue  bonds  to  the  amount  of  three  millions  of  dollars.  The  second 
section  constitutes  the  board  of  liquidation,  who  are  authorized  to  sell 
said  bonds,  in  certain  named  cities,  at  not  less  than  seventy- two  dol- 
lars on  the  one  hundred,  the  proceeds  to  be  paid  into  the  State 
treasnry  to  the  credit  of  this  fund  and  to  be  employed,  under  tlie 
direction  of  the  board  of  liquidation,  exclusively  for  the  payment  and 
redemption  of  the  floating  debt  of  the  State,  past  due  interest  coupons 
and  past  due  State  bonds,  due  and  adjusted  prior  to  first  April,  1870. 
The  third  section  reads : 

'^  That,  if  at  the  expiration  of  the  thirty  days  from  and  after  the 
imssage  of  this  act,  the  said  board  of  liquidation  shall  not  have  sold 
the  said  bonds  in  accordance  with  tlie  provisions  of  the  second  section 
of  this  act,  then  and  in  that  case,  they  are  hereby  authorized  and 
empowered  to  exchange  the  aforesaid  bonds  at  the  rate  of  one  hundred 
dollars  in  bonds  for  each  and  every  seventy-two  dollars  of  all  out- 
standing evidences  of  indebtedness  against  the  State  of  Louisiana, 
which  may  liave  been  issued  in  accordance  with  law  prior  to  the 
passage  of  this  act,"  (sixteenth  March,  1870). 

At  the  expiration  of  the  thirty  days  one-third  of  the  bonds  were 
uns4)Kl. 

The  question  presented  is,  was  it  the  intention  of  the  Legislature, 
which  is  tlie  test,  to  confer  any  discretion  or  impose  a  positive  and 
absolute  duty  in  regard  to  the  exchange  of  the  bonds  ?  " 

If  it  is  clear  that  the  board  has  no  discretion,  but  must,  after  the 
lapse  of  thirty  da^^s,  exchange  the  bonds,  whatever  may  be  their  value, 
for  the  specified  evidences  of  debt,  the  writ  prayed  for  should  be 
granted ;  but  if  there  is  any  reasonable  doubt,  it  should  not.  See 
State  ex  rel.  Bonnubel  v.  Police  Jury  of  Jefferson,  decided  December 
12,  1870. 

The  duty  of  the  Legislature  was  to  provide  for  the  prompt  payment 
of  the  floating  debt,  and  its' primary  object,  in  adopting  this  statute, 
was  to  meet  this  duty  and  procure  the  money  to  pay  with,  and  in 
fixing  a  minimum  limit  upon  the  sale  of  the  bonds  it  limited  the  dis- 
cretion of  the  board  in  that  direction,  but  not  their  duty  as  faithful 
ag^ents,  to  procure  the  best  price  possible,  the  public  credit  and  public 
honor  being  involved.    But  it  also  provided,  that  in  case  this  mini- 
mum price  should  not  be  obtained  within  a  certain  time,  the  agents 
should  be  empowered  to  exchange  the  bonds  with  the  creditors  at 
said  minimum  price  or  rate.    Ths  words  used  are  '*  authorized  and 
empowered."    There  are  no  terms  used,  however,  which  restrict  the 
sale  of  the  bonds  to  thii'ty  days,  and  it  is  not  a  strained  construction 
to  say  that,  after  the  lapse  of  that  time,  the  board,  as  faithful  agents, 
might  either  sell  or  exchange,  as  tlie  public  good  required. 
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Suppose,  at  the  time  indicated,  none  of  the  bomda,  from  any  cause 
whatever,  had  been  sold,  does  the  statute  mean  that  tho  creditors,^ 
holding  the  specified  evidences  of  debt,  could  obtain  nothing  for  them, 
except  those  bonds  at  the  rate  mentioned,  and  the  board  of  liquidation 
would  be  compelled  to  exchange  them,  although  they  might,  at  that 
particular  date,  begin  to  advance  and  come  into  demand  at  a  much 
higher  rate?  Was  it  the  intention  of  the  Legislature  to  give  to  the 
creditor  the  opportunity  of  speculating  upon  the  public  securities  or 
to  provide  the  means  of  paying  and  liquidating  just  debts? 

These  inquiries,  we  think,  are  calculated  to  raise  a  reasonable  doubt 
as  to  discretion  or  no  discretion  in  the  board  of  liquidation,  and  while 
we  consider  it  their  dnty  to  discharge  the  functions  of  their  trust  witli 
fidelity  and  promptitude,  yet  the  case  presented  does  not  authorize  or 
compel  the  writ  of  mandamus  as  demanded. 

Judgment  affirmed. 
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No.  3047. — State  v.  Vincent  Batonne  alias  Saragodas  and  Pedro 

Abriel. 

fo  an  indictment  for  murder  the  accused  is  charged  with  killing  and  murdering  one 
Amhroslo  whose  first  name  is  unknown.  The  Jury  foand  a  verdict  of  guilty,  and  the 
accused  pleaded  in  arrest  of  Judgment,  tliat  the  indictment  was  void  for  uncertainty,  in 
not  giving  the  first  name  of  the  deceased;  that  the  description  by  name  of  the  person 
killed  is  repugnant,  because  Ambrosio  in  French  or  Spanish,  in  Latin  Ambrosins,  in 
English  Ambrose,  are  first  names.  Held— That  a  description  of  the  deceased  by  the  first 
or  second  name  is  snflBcient,  if  the  fact  be  stated  that  the  other  name  is  not  knowni  that 
the  indictment  is  not  void  because  the  first  name  of  the  person  killed  is  not  given. 

A  bill  of  exceptions  was  also  taken  to  the  ruling  of  the  Judge  a  quo,  in  reference  to  the  testi- 
mony of  an  accomplice,  as  follows:  The  Judge  charged  tho  jury  that  the  witness, 
charged  as  an  accomplice,  was  as  any  other  witness,  but  that  his  credibility  was  entirely 
with  the  Jury;  that,  if  they  believed  his  testimony,  it  was  competent  for  them  to  find  a 
verdict  on  his  testimony  alone;  but  he  advised  them  not  to  do  so  unless  this  testimony 
was  corroborated;  that  they  were  Judges  of  both  law  and  fact 

Held— That  this  charge,  taken  as  a  whole,  was  not  erroneous;  that  the  State  has  the  undoubted 
right  to  make  use  of  the  testimony  of  an  accomplice,  and  he  is  a  competent  witness,  yet 
the  credibility  of  his  testimony  may  be  subject  to  sospicion,  wliich  tlie  Jury,  under 
this  charge,  were  not  prohibited  fh)m  considering. 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.  Ahell,  J. 
8.  Belden,  Attorney  General,  for  the  State.  £!.  K,  Washington  and 
D,  Jf.  C.  Hughes f  for  defendants  and  appellants. 

Howe,  J.  The  defendants  in  this  case  were  found  guilty  of  murder, 
and  sentenced  to  suffer  the  punishment  ot*  death,  and  have  appealed. 

Two  x>oints  are  made  before  us,  the  first  raised  upon  a  motion  iu 
arrest  of  judgment,  the  second  upon  a  bill  of  exceptions. 

First — It  is  urged  that  the  indictment  charging  the  prisoners  with 
the  murder  of  * 'Ambrosio,  whose  first  name  is  unknown,"  is  void  for 
''uncertainty  and  duplicity,*'  in  that  there  is  not  a  sufficiently  legal 
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designation  of  the  person  alleged  to  liave  been  killed.    It  is  claimed 

by  counsel  that  the  description  of  the  person  killed  is  "repugnant^ 

because    Ambrosio  in   French  or  Spanish,  in    Latin  Ambrosins,  in 

English  Ambrose,  are  as  palpably  first  names  as  George  or  John  ;*^  and 

they   ask  the  qaestion  in  their  brief,  **woald  an  indictment  stand 

describing  a  person  alleged  to  have  been  murdered,  merely  as  one 

George  ^rhose  first  name  is  unknown  f    We  presume,  from  the  nature 

of  the  case,  that  tlie  question  is  seriously  asked,  and  wo  think  it  must 

be  ansTvered  in  the  affirmative.    We  are  not  aware  of  any  rule  of  law 

or  phflology  which  necessitates  a  negative  reply.    We  lately  decided 

the  case  of  Elias  George  v.  A.  G.  Tucker.    In  the  Twenty-first  Annual 

there  are  two  cases  in  which  the  last  name  of  each  plaintiff  is  James* 

In  the  late  war  two  prominent  characters  were  Governor  Andrew  and 

General  Thomas.     In  these,  and  a  multitude  of  other  examples  which 

might  be  cited,  what  are  often  used  as  Christian  names  are  used  as 

somames.     We  do  not  think,  therefore,  that  the  phrase  quoted  from 

the  indictment,  ''Ambrosio,  whose  first  name  is  unknown,''  is  in  itself 

inconsistent  and  self-destructive.    Nor  do  we  think  tlie  description 

\itally   insuOicient.    It  is  admitted  by  appellants'    counsel,  on  tho 

authority  of  Mr.  Archbold,  that  while  the  name  of  the  deceased  person 

should   be  stated,   if  it  be  known,  yet,  **if  not  known,  he  may  be 

described  as  a  certain  person  to  the  jurors  unknown."    A  fariiori,  it 

would  seem  plain  that  where  one  of  the  names  of  the  portion  deceased 

is  known,  and  the  other  is  not,  it  will  be  sufficient  to  mention  the 

name  that  is  known  and  the  fact  that  the  other  is  unknown. 

Secoml — The  bill  of  exceptions  relied  on  was  reserved  to  the  charge 
of  the  judge  in  reference  to  the  testimony  of  an  accomplice.  The 
charge,  as  stated  by  the  judge,  was,  *'that  the  witness  charged  as  an 
accomplice  was  as  any  witness,  but  that  his  credibility  was  entirely 
with  the  jury;  tliat  if  they  1)elieved  the  witness,  it  was  competent  for 
them  to  find  a  verdict  on  his  testimony,  but  they  were  advised  not 
to  do  so  unless  his  testimony  was  corroborated;  but  if  they  found 
the  evidence  given  by  the  accomplice  corroborated,  it  was  to  be  dealt 
with  rjB  other  evidence,  and  that  they  were  judges  of  both  law  and 
fact." 

We  do  not  perceive  any  error  in  this  charge,  taken  as  a  whole. 
It  is  frequently  necessary  for  the  State  to  make  use  of  the  testimony 
of  an  accomplice;  and  that  such  a  witness  is  competent,  can  Admit 
of  no  doubt.  Bis  credibility  may  be  justly  subject  to  suspicion,  and 
of  this  question  of  credence  the  jury  must  judge  under  the  time 
honored  instruction  that,  while  they  may  find  a  verdict  of  guilty  upon 
this  testimony  without  corroboration,  yet  they  are  advised  not  to 

do  so. 
Judgment  affirmed 
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No.  2148. — ^William  P.  McLaren  &  Co.  v,  J.  B.  M.  Kehler. 

Each  State  of  the  American  Union  muat  give  the  same  effect,  within  its  limits,  to  the  Judicial 
decrees  of  every  other  State,  which  such  decrees  have  in  the  State  where  they  are  ren« 
dered.    Constitution  of  the  United  States,  Art  4,  Sec.  1. 

Therefore  a  judgment,  final  and  conclusive  in  the  State  in  which  it  was  rendered,  is  final  and 
conclusive  in  this  State,  and  a  Judgment  without  effect  in  the  State  in  which  it  was  ren- 
dered, is  without  effect  here. 

The  courts  of  the  State  in  which  a  Judgment  of  a  court  of  another  State  is  sought  to  be 
enforced,  have  a  right  to  inquire  how  ikr  the  Judgment  presented  may  be  conclusive  in 
the  State  in  which  it  was  rendered.  And  in  determining  this  question  the  courts  of  this 
State  will  require  that  the  whole  record  of  the  proceedings  bo  produced  under  which  the 
judgment  was  obtained,  in  order  to  show  how  far  it  may  bo  conclusive. 

If  a  judgment  of  the  inferior  jurisdiction  of  another  State  has  been  appealed,  and  the 
Supreme  Court  has  pronounced  a  final  Judgment  thereon,  and  the  Judgment  or  demand 
passed  upon  is  sought  to  be  enforced  in  this  State,  the  record  or  proceedings  of  the 
Supreme  Court,  being  the  final  judgment  in  the  cause,  is  the  proper  transcript  to  present 
to  enable  the  courts  of  this  State  to  ascertain  how  far  it  is  conclusive  in  the  Stato  whero 
it  was  rendered. 

APPEAL  from  the  Fifth  Distiict  Court,  parish  of  Orleans.     Leau- 
moni,  J.     E.  11,  Marry  for  plaintiff  and  appellee.     JE,  Wooldridge, 
for  defendant  and  appellant.  * 

Taliaferro,  J.  This  is  a  suit  to  enforce  a  judgment  rendered  by 
the  Circuit  Court  of  the  Second  Judicial  Circuit  of  the  State  of  Wis- 
consin, sitting  for  the  county  of  Milwaukee.  By  that  judgment  the 
defendant  wns  condemned  to  pay  the  plaintiff  the  sum  of  $1445  59 
and  costs.  The  defense  is,  that  at  the  time  of  the  institution  of  the 
suit  and  the  issuing  of  the  summons  therein,  in  the  county  of  Milwau- 
kee, State  of  Wisconsin,  the  defendant  was  not  a  resident  of  the  StJite 
of  Wisconsin,  but  was  then,  and  had  been  long  before  a  resident  of 
the  State  of  Louisiana,  where  he  has  constantly  resided  ever  since, 
liaving  established  his  domicile  in  the  last  named  State  prior  to  the 
issuing  of  the  summons  and  the  institution  of  the  said  suit.  The 
defendant  avers  that  no  summons  in  that  case  was  ever  served  upon 
him^  that  no  appearance  in  his  behalf  was  made  by  himself  or  by  any 
person  authorized  by  him.  He  denies  any  indebtedness  whatever  to 
the  plaintiff,  and  prays  judgment  in  his  favor.  The  court  below  ren- 
dered judgment  in  favor  of  the  plaintiff,  and  the  defemlant  has 
appealed. 

The  facts,  as  wo  find  them  in  the  record,  seem  to  be,  that  suit  was 
brought  against  the  defendant  in  Milwaukee  county,  in  the  State  of 
Wisconsin,  and  that  the  citation  was  served  at  the  residence  of 
defendant's  father-in-law,  in  Racine  county,  by  delivering  a  copy  of 
the  citation  to  the  defendant's  wife;  this  service  was  made  on  the 
fourteenth  of  August,  1805.  This  citation,  it  seems,  was  sent  to 
Jenkins,  who  had  long  been  the  attorney  at  law  of  tlie  defendant 
during  his  residence  in  Wisconsin.  Jenkins  was  served  with  a  copy 
of  the  petition  on  the  twenty-second  of  September  following,  and  on 
thq  eleventh  of  October  obtained  an  extension  of  twenty  days  to 
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ADBwer.  Daring  this  delay  the  attorney  drew  up  an  answer  and 
maOed  it  to  defendant  at  New  Orleans.  Jenkins  states  that  he  was 
informed  by  defendant  that  he  never  received  the  answer  to  be  veri- 
fied; in  consequence  judgment  was  rendered  against  the  defendant  on 
die  sixteenth  of  February,  1866.  The  suit  to  enforce  the  judgment  in 
Louisiana  was  filed  on  the  twenty-second  of  November,  1866,  and 
jadgment  rendered  on  it  on  the  fifteenth  of  February,  1869.  Pending 
this  suit  in  Louisiana,  the  defendant  commenced  an  action  in  Wiscon- 
ain,  for  the  purpose  of  opening  the  jadgment  there,  in  order  to  enable 
him  to  answer  and  set  up  the  plea  of  change  of  domicile  and  want  of 
citation.  This  proceeding  was  commenced  in  Milwaukee  in  February, 
\^,  Jenkins,  the  defendant's  attorney,  upon  his  own  affidavit  of  his 
ignorance  of  the  defendant's  removal  from  Wisconsin  and  that  his 
having  appeared  for  defendant  was  predicated  upon  the  belief  that 
defendant  was  only  temporarily  absent  and  upon  the  defendant's 
affidavit,  obtained  an  order  for  opening  the  jadgment  to  enable  the 
defendant  to  answer.  From  this  order  of  the  Circuit  Court  the 
plaintiff  appealed  to  the  Snpreme  Coart  of  Wisconsin,  and  obtained  a 
reversal  of  the  order.  The  final  decree  of  that  court,  reversing  the 
order  of  the  Circait  Court,  was  returned  and  filed  in  the  Circuit  Court 
on  the  seventeenth  of  January,  1868. 

A  daly  cei-tified  copy  of  this  decree  was  introduced  in  evidence  on 
the  triaL  of  the  case  in  the  court  below.  Its  introduction  was 
objected  to  by  the  defendant  on  the  ground  that  the  filing  of  the 
rroord  of  the  Supreme  Court  of  Wisconsin,  was  a  change  in  the  nature 
ot  the  demand.  Tlie  evidence  was  properly  admitted.  The  ground 
taken  by  the  defendant  was,  that  the  judgment  sued  on  was  not  con- 
elnflive  upon  the  defendant;  evidence,  therefore,  to  show  that  it  was 
conclusive  was  fairly  admissible. 

The  first  section  of  the  fourth  article  of  the  Constitution  of  the 
United  States  directs  that ''  full  faith  and  credit  shall  be  given  in  each 
State  to  the  public  acts,  records  and  judicial  proceedings  of  every 
other  State.''  A  compliance  with  this  provision  of  the  supreme  law 
requires  that  each  State  shall  give  the  same  effect  within  its  own 
limits  to  the  judicial  decrees  of  every  other  Stat^,  which  such 
Jecrees  have  in  the  States  where  they  are  rendered.  Then  it 
follows  that  a  judgment,  final  and  conclusive  in  one  State,  must 
be  80  in  every  other  State.  A  judgment  without  effect  in  the 
State  where  it  is  rendered,  is  without  effect  in  any  other  State. 
The  courts  of  the  State  in  which  it  is  sought  to  enforce  a  judgment 
tendered  in  another  State,  have  the  right  to  inquire  how  far  the  judg- 
ment presented  may  be  conclusive  in  the  State  in  which  it  was  ren- 
dered. This  doctrine  has  often  been  announced  by  this  court.  In  the 
case  of  Hockaday  v,  Skeggs,  18  An.  p.  682,  the  rule  was  repeated  in 
11 
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these  words:  *^  It  has  been  settled  by  frequent  decisions  of  this  court, 
that  in  order  to  enable  the  courts  of  this  State  to  give  effect  here  to 
a  judgment  rendered  in  another  State  the  whole  record  of  the  proceed- 
ings under  whicli  the  judgment  was  obtained,  must  be  produced  in 
order  to  show  how  far  it  may  be  conclusive.  The  transcript  must 
show  that  the  proceedings  are  clothed  with  the  forms  necessary  to  the 
validity  of  a  judgment  in  the  State  from  which  it  comes.  It  must 
also  show  that  the  defendant  had  due  notice,  or  that  he  actually 
appeared.'' 

The  defendant  aims  to  show  that  he  had  changed  his  domicile  from 
Wisconsin  to  Lousiana  at  a  time  anterior  to  the  institution  of  the  suit 
against  him  in  Wisconsin,  and  that  he  had  no  notice  of  the  proceedings. 

The  testimony  of  several  witnesses  was  taken  under  commission  and 
introduced  upon  the  trial.  It  is  to  some  extent  contradictory  as  to  the 
last  place  of  residence  of  the  defendant  in  Wisconsin. 

But  a  question  of  grave  import  here  arises.  We  have  seen  that 
within  two  months  from  the  date  of  the  filing  of  the  suit  in  Louisiana 
to  enforce  the  Wisconsin  judgment  the  defendant  repaired  to  that 
State  and  set  up  the  same  defense  there  against  tlie  judgmeut  which  he 
used  here.  His  own  af&davit  and  that  of  liis  attorney  were  iutro- 
duxjed  to  sustain  his  pleas  of  want  of  domicile  and  want  of  citation. 
The  Circuit  Court  did  not  vacate  the  judgmeut,  but  rendered  this 
order :  '^  It  is  ordered  that  the  defendant  have  leave  to  file  his  answer 
on  payment  of  ten  dollars  costs,  and  the  judgment  now  entered 
remain  and  abide  the  event."  ■  The  appeal  was  taken  from  the  whole 
order  and  it  was  reversed  by  the  Appellate  Court  in  January,  1868, 
more  than  one  year  before  the  rendition  of  the  judgment  against  the 
defendant  in  the  Louisiana  court.  It  appears  then  that  the  grounds 
upon  which  the  defendant  depended  in  the  Circuit  Court  of  Wisconsin 
to  set  aside  the  judgment,  were  reversed  by  the  Supreme  Court  of 
that  State;  the  affidavits,  we  have  referred  to,  were  examined  and 
passed  upon  by  that  court,  and  it  decided  that  the  defendant  had 
received  notice  in  the  original  proceeding,  and  was  of  opinion  that  he 
showed  no  case  of  surprise,  mistake  or  excusable  neglect,  and  nothing 
which  could  appeal  to  the  discretion  of  the  court  below.  It  held  that 
''  it  was  an  abuse  of  discretion  to  let  him  in  to  answer." 

If  this  judgment  is  conclusive  against  the  defendant  in  Wisconsin , 
it  is  equally  conclusive  in  Louisiana.  The  courts  of  this  State  are 
estopped  from  all  inquiry  into  its  correctness,  and  are  precluded  from 
considering  the  issues  raised  by  the  defendant,  and  which,  by  the 
judgment  of  the  Supreme  Court  of  Wisconsin,  have  become  res  judi- 
cata. We  think  the  position  of  the  defendant's  counsel  in  regard  to 
the  admission  in  evidence  of  the  transcript  of  the  decree  of  the 
Supreme  Court  of  Wisconsin  not  well  taken.    The  judgment  of  the 
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Circuit  Court,  made  final  on  appeal,  was  merged  in  tbat  of  the  appel- 
late tribunal.  There  was  at  the  time  of  the  trial  of  this  case  in  the 
Fifth  District  Court  but  the  one  judgment  for  the  defendant  to 
combat,  and  he  Iiad  to  oppose  it  in  the  character  and  force  it  had 
assauied  by  his  own  proceedings.  We  are  of  the  opinion  that  the 
judgment  of  the  lower  court  sliould  be  sustained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs. 

Rehearing  refused. 
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No.  2245. — George  Stkwart  v.  Jane  C.  Boyle,  wife  of  J.  A.  Robinson.   |-^ — ^ 

lee  066 

Tbe  lioftband  who  joins  with  and  anthorizea  tho  wife  to  execnto  a  mortgage  on  her  para- 
pliemal  property  for  tho  purx>o^  of  improving  it,  can  not  afterward,  when  the  mortgage 
19  9Da«:ht  to  bo  enforced,  set  np  by  way  of  defense,  that  the  property  mortgaged  was 
comuiaDity  property,  and  tho  wife  was  without  the  i>ower  or  authority  to  encumber  it. 
Havini;  signed  the  mortgage  himself,  ho  can  not  be  permitted  to  deny  or  gainsay  his  own 
solemn  act. 

In  a  suit  by  executory  process  to  foreclose  a  mortgage  executed  by  the  wife,  on  her  separate 
property  with  the  authorization  of  her  husband,  tho  authorization  of  the  wife  by  the 
hGsband  to  defend  the  proceedings  is  not  necessary. 

I  PPEAL  from  the  District  Court,  parish  of  Jefferson.  Pardee,  J. 
/l  -B.  C  Elliott,  ior  plaintiff  and  appellee.  JR.  King  Cutler,  for  de- 
fendants and  appellants. 

Hi>WELL,  J.     On  the  twelfth  of  March,  1867,  Mrs.  Robinson,  specially 
anthorized  and  assisted  by  her  husband,  presented  a  petition  to  the 
judge  of  the  district  court  for  the  parish  of  Jefferson,  alleging  that  she 
Iiad  contracted  with  the  plaintiff,  George  Stewart,  to  erect  a  residence 
on  two  certain  lots  in  CarroUton,  her  separate  property,  and  obtained 
an  order  authorizing  her  to  grant  a  mortgage  on  her  said  paraphernal 
property  to  secure  tho  payment  of  tho  sum  of  $2,200,  amount  of  the 
said   improvements,  according  to  the  act  of  1855  on  this  subject.     In 
pui-suance  whereof  and  duly  aided  and  authorized  by  her  said  hus- 
band, she  appeared  with  liim  before  a  notary  public  and  executed  a 
mortgage  on  her  said  property  to  secure  the  payment  of  two  notes,  one 
for  $J,276  90  and  tho  other  for  $900,  representing  the  amount  she  owed 
the  plaintiff,  who  obtained  an  order  of  seizure  and  sale  on  the  note  for 
81,276  90,  and  caused  notice  to  be  served  on  Mrs.  Robinson ;  where- 
apou  the  husband  and  wife,  jointly  and  individually,  as  alleged  by 
them,  enjoined  the  sale  on  many  grounds,  only  two  of  which  are  urged 
before  us,  to  wit :  That  the  property  mortgaged  by  the  wife  was  ac- 
quired during  marriage  and  belonged  to  the  community,  there  being 
no  separation  of  property  between  the  spouses,   and  hence   the  wife 
was  without  legal  authority  to  encumber  it,  and  that  the  wife  was  not 
anthorized  by  her  husband  or  the  judge  to  defend  the  executory  pro- 
ceedings. 


84  SUPREME  COURT  OP  LOUISIANA, 

Stewart  y.  Jane  C.  Boyle,  wife  of  Bobinson. 

First — As  the  husband  authorized  and  aided  his  wife  to  represent  and 
mortgage  the  property  in  question,  as  her  separate  paraphernal  prop- 
erty, he  is  concluded  from  denying  it  as  to  the  parties  to  the  act  of 
mortgage,  which  is  signed  by  him.  This  is  an  action  not  to  protect 
the  wife's  property,  but  that  of  the  community  wliich  the  husband 
authorized  the  wife  to  treat  as  her  property  and  encumber  it  with  a 
debt  in  order  to  improve  it,  and  he  can  not  deny  his  own  solemn  act. 

Second — There  was  no  necessity  for  any  authorization  from  the  judge 
to  defend  the  executory  process.  He  had  already  given  her  authority 
to  bind  herself  and  execute  an  act  importing  a  confession  of  judgment 
as  a  former  sale,  and  all  that  was  required  was  the  notice  which  was 
served.    There  is  no  force  in  the  other  grounds  for  an  injunction. 

Judgment  affirmed. 


No.  2281. — Adele  Gernon  et  als.  v.  David  C.  McCan. 

One  who  iJleges  extrngnishineiit  of  his  debt  by  payment,  must  prove  it. 

Payment  of  a  debt  w^hich  is  to  bo  acquitted  in  money,  may  be  made  by  a  third  person  not 
interested,  C.  C.  9160;  Dig.  46,  3,  53;  bat  this  payment  must  be  the  deliberate  and  int<*u- 
tional  act  of  this  third  person,  for  payment  is  not  merely  the  delivery  of  a  sum  of  money, 
bat  the  performance  of  an  obligation;  an  act  calling  for  the  exercise  of  the  will — of  con- 
sent; without  which  it  has  not  the  characteristics  of  that  mode  of  extiiiguiBhiu<; 
obligations. 

When,  therefore,  it  appears  as  matter  of  fact,  tlmt  a  third  person  acted  as  agent,  both  for  the 
makers  of  notes  who  desired  an  extension,  and  for  a  party  who  wished  to  purcluiae  them 
as  an  investment^  and  conHeuted  to  the  extension;  and  this  agent  paid  the  money,  believ- 
ing that  he  was  purchasing  the  not^,  and  the  extension  was  accordingly  raa<le:  Held— 
That  the  transaction  would  not  be  considered  a  payment,  merely  because  the  person  who 
received  tlie  money  imagiHed  that  he  received  it  in  payment. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Thomas,  J. 
Semmes  cD  Mott  and  Hays  &  New,  for  plaintiifs  and  appellants.    Ji, 

H.  Marr,  for  defendant  and  appellee. 

Howe,  J.  This  suit  was  instituted  by  heirs  of  William  Mish  and 
Olivei'  Dubois  to  annul  a  judgment  obtained  against  the  executors  of 
Dubois  and  the  administratrix  pro  tempore  of  Mish  by  the  defendant, 
McCan,  on  certain  mortgage  notes.  It  was  contended  by  the  plaintiffs 
that  the  notes  had  been  paid  and  extinguished  long  before  McCau 
brought  his  suit.  This  payment  was  denied  by  the  defendant,  who 
averred  himself  to  be  the  owner  and  Iiolder  of  the  notes  in  good  faith, 
for  value,  and  before  maturity. 

There  was  judgment  for  defendiant,  dismissing  the  suit,  and  dissolv- 
ing the  injunction  which  the  plaintiffs  had  obtained,  wit!i  $2800  dam- 
ages, and  the  plaintiffs  have  appealed. 

The  main  question  for  our  decision  is,  whether  or  not  the  notes  in 
question  were  paid,  and  thus  extinguished,  as  alleged  by  j)laiutiffs. 
There  is  no  question  of  the  validity  of  these  obligations  originally. 
They  w^ere  given  for  borrow^ed  mone^"  in  1859,  and  were  secured  by 
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mortgage  on  valuable  property  on  St.  Charles  street.  They  aoionnted  in 
the  aggregate  to  $28,000  and  were  to  fall  due  March  18,  1862.  It  seems 
that  about  a  month  before  their  maturity,  McClellan,  the  executor  of 
Dubois,  one  of  the- makers,  and  the  agent  of  Mish,  the  other  maker, 
finding  tbat  the  notes  could  not  be  met  when  due,  sent  the  witness 
Tenni  to  Mr.  Kruttschnitt,  the  agent  of  William  Vogel,  the  owner  of 
the  noteSy  to  negotiate  for  an  extension.  The  agent  agreed  to  extend, 
''at  carrent  rates,"  which  seem  to  have  been  ten  per  cent,  per  annum. 
McClellan  sought  to  do  better  than  this,  and  opened  negotiations  with 
Moore^  a  broker,  who  represented  a  party  named  Stone,  who  had 
money  to  invest  and  was  willing  to  give  time  for  payment  at  five  per 
cent,  per  annnm.    In  his  testimony  Moore  says : 

Dubois  and  Mish  wanted  me  to  have  the  notes  extended;  they 
conld  not  pay  them  at  maturity;  I  went  to  the  holders  of  the  notes 
several  times  to  find  out  about  the  rate  at  which  they  would  be  willing 
to  extend  them;  I  told  the  agent  of  Dubois  and  Mish  that  it  would  be 
eight  per  cent,  for  the  extension,  and  they  told  me  to  see  if  I  could  not 
do  any  better.  *  ♦  I  made  arrangements  at  five  per  cent,  (for)  two 
years;  I  acted  as  broker  for  McClellan;  he  had  a  power  of  attorney  to 
act  for  tliem,  (the  makers),  and  before  the  notes  were  extended  he  had 
to  bring  his  power  to  the  notary. 

I  went  to  the  holders  of  the  notes  and  told  them  I  had  made  better 
terms  for  Dubois  and  Mish,  and  would  take  the  notes  up  in  a  few  days, 
which  I  did,  ard  had  them  extended  before  W.  L.  Poole,  notary. 

Question.    Where  did  the  money  come  from  to  take  up  the  notes; 
whose  money  was  it  ? 
Answer.    It  was  money  of  William  Stone. 
Q.     That  was  the  money  you  gave  to  Mr.  Kruttschnitt  f 
A.     Before  the  notes  were  negotiated  the  trade  was  made  with  Stone 
in  the-first  place,  but  as  he  was  going  to  leave,  he  made  the  arrange- 
ment with  Major  Hardy. 

Q.     But  in  the  matter  you  acted  as  broker  or  intermediary  of  the 
parties  Y 
A-     Yes,  sir. 

Q.  How  was  the  payment  made;  how  did  yon  get  possession  of  the 
notes  t 

A.     I  went  to  Mr.  Kruttschnitt's  office  and  tendered  the  money.    He 
told  me  he  wished  I  would  go  to  the  bank  and  have  it  deposited,  as  he 
was  not  a  very  good  judge  of  money.    He  asked  me  to  go  with  his 
young  man,  and  then  ho  would  know  it  was  all  right,  if  it  was  put  to 
his  credit  in  the  bank. 
Q.     And  you  did  go  and  deposit  the  money  to  his  credit  T 
A*     Yes,  sir. 
Q.    And  then  he  gave  you  the  notes  f 
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A.    Yes,  sir. 

Q.    And  yon  gave  the  notes  to  Mr.  Stone  f 

A.  I  gave  the  notes  to  the  party  who  made  the  negotiation  in  the 
meantime,  to  Major  Henry. 

Q.  And  this  renewal  was  in  pursuance  of  the  original  agreement 
under  which  you  took  up  these  notes  f 

A.  Yes,  sir,  I  had  possession  of  the  notes  all  the  time  until  they 
were  extended. 

The  witness  further  says  of  the  notes: 

I  bought  them  before  the  maturity.  They  were  extended  by  this  act 
before  Poole,  and  then  there  was  this  renewal  of  the  eighteenth  March, 
1864,  lor  two  years. 

He  then  testifies  to  the  further  extension  of  the  notes  to  March  18, 
1867,  by  the  defendant,  McCau,  who  had  bought  them  from  witness's 
firm  for  about  tlieir  face  value  in  lawful  money. 

The  two  notarial  extensions  are  in  evidence,  and  memoranda  thereof 
are  indorsed  on  the  notes.  The  last  extension  is  indorsed  by  a  memo- 
randum in  the  handwriting  of  &  partner  of  Moore. 

We  do  not  understand  tliat  there  is  any  dispute  respecting  the  facts 
thus  far  stated,  or  anv  doubt  of  the  truthfulness  of  the  witness  whose 
testimony  we  have  quoted. 

On  the  part  of  plaintiffs,  Kruttschnitt,  the  agent  of  Vogel,  who  was 
holder  of  the  notes  in  the  early  part  of  March,  1862,  testified. 

Q.    Were  these  notes  ever  paid  to  you,  if  so,  when  and  where? 

A.  I  got  the  money  on  the  eleventh  of  March,  (1862),  I  believe, 
from  Mr.  Moore ;  it  was  Confederate  money.  The  notes  were  deposited 
in  the  Citizens'  Bank 

Q.  Had  there  been  any  effort  made  to  pay  these  notes  while  in  the 
Citizens'  Bank? 

A.  I  should  think  so  from  the  fact  that  the  person — ^I 
believe  Mr.  Moore  or  some  one  else — came  to  me  and  said  he  must 
withdraw  the  notes  from  the  bank  because  the  bank  could  not  receive 
Confederate  money  without  a  written  authorization. 

Q.  When  the  money  was  paid  to  you,  did  you  make  a  sale  of  the 
notes  to  the  person  who  paid  the  money;  did  you  make  a  transfer  of 
your  rights  to  him,  or  did  you  deliver  ui)  the  notes  as  to  a  person  wjbo 
was  paying  them  ? 

A.    I  delivered  them  as  to  a  person  who  was  paying  them. 
Q.    You  never  sold  tlie  notes  at  all  for  Confederate  money  ? 

A.     Certainly  not. 

Q'    Did  you  want  to  receive  payment  in  Confederate  money  ? 

A.  I  took  legal  advice  about  receiving  Confederate  money,  and  the 
opinion  was,  I  could  not  be  forced  to  receive  it,  and  that  if  I  instituted 
a  law  suit,  I  might  recover  in  gold  and  silver.     He  (the  lawyer)  said: 
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**That  is  my  advice  as  a  lawyer;  now  I  wDl  give  you  my  advice  as  a 
friend  " — and  that  advice  was  to  take  Confederate  money,  because  at 
that  time  it  was  very  dangerous  to  refuse  to  take  Confederate  money. 
One  of  my  personal  friends  was  very  nearly  lynched  for  refusing  to 
receive  it*  About  a  month  or  so  before  this  I  was  applied  to  to  renew 
those  notes.  There  was  no  rate  stipulated,  but  I  told  them  I  would 
renew  the  notes  at  the  rates  ranging  in  the  market  at  the  date  of 
matority.  I  gave  my  consent  to  renew  the  notes,  but  no  rate  was 
agreed  on." 

It  is  not  necessary  to  consider  the  effect  of  the  use  of  Confederate 
money  in  thia  case,  since  the  original  consideration  of  the  notes  was 
lawful  and  valuable.  21  An.  513.  The  main  point  relied  upon  by 
plaintiflEs  is  that  the  notes  were  paid  in  March,  1662,  and  thus 
extinguished,  and  that  they  are  entitled  to  the  benefit  of  this  fact, 
altbongh  neither  they  nor  their  ancestors  nor  their  ancestors'  repre- 
sentatives have  ever  paid  a  farthing,  and,  despite  the  fact  that  the 
executors,  agent  and  administratrix  we  have  named,  never  made  any 
finch  plea,  but  permitted  the  judgment  sought  to  be  annulled  to  be 
recovered  without  defense. 

It  is  true  that  the  payment  of  a  debt  which  is  to  be  acquitted  in 
money,  is  permitted  to  be  made  by  a  third  person,  even  one  not  inter- 
ested. The  right  thus  to  pay  is  absolute ;  it  may  be  exercised  not 
only  against  the  will  of  the  creditor,  but  without  the  knowledge  and 
even  against  the  opposition  of  the  debtor }  because  on  the  one  hand 
the  creditor  has  no  interest  and  consequently  no  right  to  refuse  a 
regular  and  satisfactory  payment,  and  it  is  a  matter  of  indi£ference 
whence  the  money  comes,  and  because,  on  the  other  hand,  it  is  per- 
mitted to  every  one,  by  a  kind  of  ■**  fraternal  mandate,''  to  ameliorate 
the  eondition  of  another,  even  without  his  knowledge  and  against  his 
will.  Laronabiere  on  Obligations,  vol.  3,  p.  66.  Thus  Gains  decided : 
^^  Solvere  pro  ignorante  etinvito  cuique  licetf  ctim  sit  jure  civiU  conatiiutum 
lieere  eiiam  iynoraniis  invitique  meliorem  conditionemfacere,''^  Dig.  46,  3, 
o3;  and  this  rule  of  the  Roman  law  has  been  continued  in  article  1236 
of  the  Code  ^Napoleon  and  in  the  corresponding  article  2130  of  the 
Code  of  Louisiana. 

But  it  seems  equally  clear  that  the  payment  thus  permitted  must  be 
the  deliberate  and  intentional  act  of  the  third  person  who  makes  it ;  that 
this  provision  of  law  is  not  meant  to  entrap  the  unwary;  and  that  one 
who,  like  Stone  or  Henry,  sends  his  broker  to  buy  negotiable  paper, 
shall  not  find  that  paper  turning  to  ashes  in  his  grasp,  as  by  a  sort  of 
legal  sorcery,  simply  because  the  person  to  whom  he  gives  his  money 
«noneously  imagines  that  the  transaction  is  a  payment,  and  not  a  pur- 
chase. In  the  case  of  Bloodworth  v.  Jacobs,  2  An.  26,  this  court  saidl 
in  regard  to  payment:    ''It  is  not  only  the  deliveiy  of  a  sum  of 
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money,  bat  the  performance  of  an  obligation.  It  is  an  act  calling  for 
the  exercise  of  the  will,  of  consent,  withont  which  it  has  not  the  char- 
acteristics of  that  mode  of  extinguishing  obligatioDS^'^  and  we  are  sat- 
isfied that  there  was  no  sach  consent  in  the  case  at  bar.  We  might 
even  donbt  if  Krattschnitt  was  justified  in  forming  the  opinion  of  the 
nature  of  the  transaction,  which  he  expressed  in  his  testimony.  He 
knew  the  makers  required  indulgence  and  extension.  He  knew  that 
Moore  was  a  broker  negotiating  for  an  extension,  and  that  he  had  made 
better  terms  with  other  parties  than  he  (Knittschnitt)  would  grant. 
He  had  no  reason  to  imagine  that  Moore  delivered  him  the  money  *4n 
the  name  and  for  the  discharge  of  the  debtors;^'  but  he  was  aware  that 
the  money  came  before  the  maturity  of  the  notes.  Should  it  not  have 
seemed  strange  to  him  that  debtors  who  were  praying  and  paying  for 
an  indulgence  should  be  discharging  the  debt  before  maturity  ?  Nor 
could  he  have  easily  imagined  that  at  such  a  time  Moore  was  a  third 
person,  acting  in  his  own  name,  and  volunteering  to  pay  so  large  a 
debt  Irom  charitable  motives,  by  a  '^fraternal mandate,"  extinguishing 
the  obligation,  releasing  the  mortgage,  and  trusting  for  his  reward,  at 
most,  to  the  doubtful  security  of  an  action  ex  cequo  et  bono.  It  is  not 
unfair  to  remark  that  this  opinion  of  Kruttschnitt  had  but  a  small 
foundation. 

The  notes  in  question  were  given  for  a  consideration  of  the  highest 
character.  The  makers  were  unable  to  pay  them  nt  maturity  and 
sought  to  obtain  an  extension,  at  first  from  the  holder,  but  ultimately 
and  more  advantageously,  by  an  equally  common  method,  a  purchase 
by  some  one  who  had  mdney  to  invest  in  such  securities  and  was 
therefore  not  only  willing  but  anxious  to  give  further  indulgence.  The 
extension  was  made  accordingly. 

We  must  conclude  that  the  plaintiffs,  on  whom  the  onus  rests,  C.  C. 
2429,  have  not  established  payment  and  extinguishment  with  reason- 
able certainty.    16  An.  p.  3(>8j  18  An.  245. 

It  might  be  urged  that  if  there  was  no  payment  for  want  of  consent^ 
neither  was  there  any  purchase  and  transfer  for  the  same  reason.  But 
we  apprehend  that  the  plaintiffs  can  not  be  heard  to  say  this.  The 
notes,  originally  valid  and  still  unpaid,  are  indorsed  in  blank  and 
pass  from  hand  to  hand.  Vogel  does  not  claim  them,  and  the  plaintiffs 
do  not  contend  that  the  possession  and  enforcement  by  McCan  deprived 
them  of  any  defense  they  might  have  had  against  any  previous  holder. 

The  amount  of  damages  allowed  was  clearly  proved.  The  defendant 
in  answering  the  appeal  has  asked  that  they  be  increased,  but  we  aix) 
not  prepared  to  say  that  they  should  be.  The  plaintiffs  urge  that 
they  ought  not  to  have  been  allowed  at  all  against  the  sureties,  on  the 
ground  that  the  act  of  1855,  providing  for  a  judgment  for  damages  and 
fees  against  the  sureties  of  a  plaintiff  who  enjoins  the  execution  of  a 
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jodgment,  applies  only  where  the  jadgment  has  been  eDJoined  on  an 
all^ation  of  compensation,  set-off  or  payment,  since  the  rendition  of 
tbe  judgment.  Acts  of  1855,  p.  324.  A  different  rule,  however,  seems 
to  iiave  been  settled  by  repeated  decisions  ot  this  court.  13  L.  380;  2 
Ad.  828,  874 J  4  An.  183;  10  An.  419j  11  An.  91,  280,  697;  12  An.  181, 
587;  14  An.  737 ;  15  An  52. 

Jadgment  affirmed. 

Rehearing  refused. 


LuDELiNG,  C.  J.,  JDissenting.  1  regret  the  necessity  which  forces 
me  to  dissent  from  the  views  of  the  court  in  this  case.  And  as  the 
point  of  difference  between  us  is  as  to  whether  or  not  there  was  a 
payment  of  the  notes  which  are  the  subject  of  this  litigation,  I  propose 
to  recapitulate  all  the  evidence  on  that  point. 

Mr.  John  Kruttschnitt,  a  witness  for  the  plaintiff,  having  stated  that 
he  held  the  notes  in  question  as  the  agent  of  Mr.  Vogel,  answered  as 
follows:  > 

Question.  Were  these  notes  ever  paid  to  you,  and  if  so,  when  and 
where?  • 

Answer.     I  got  the  money  on  the  eleventh  of  March. 

Q.    Prom  whomt 

A.    I  bi»lieve  from  Mr.  Moore. 

Q.    What  sorb  of  money  was  it? 

A.    It  was  Confederate  money. 

Q.    That  is,  Confederate  treasury  notes,  called  Confederate  money  T 

A.    Yes,  sir. 

Q.  Was  there  any  effort  made  to  pay  these  notes  before^  where 
were  they  ? 

A.    The  notes  were  deposited  in  the  Citizens'  Bank  9 

Q.  Had  there  been  any  effort  made  to  pay  these  notes  while  in  the 
Citizens'  Bank  ? 

A. .  I  should  think  so  from  the  fact  that  the  person,  I  believe  Mr. 
Moore,  or  some  one  else,  came  to  me  and  said  he  must  withdraw  the 
notes  from  the  bank,  because  the  bank  could  not  receive  Confederate 
money  without  a  written  authorization. 

Q.  When  the  money  was  paid  to  you,  did  you  make  a  sale  of  the 
notes  to  the  person  who  paid  the  moneys  did  you  make  a  transfer  of 
your  rights  to  him,  or  did  you  deliver  up  the  notes  as  to  a  person  who 
was  paying  them  t 

A.    I  deli\  ercd  them  as  to  a  person  who  was  paying  them. 

Q.    You  never  sold  the  notes  at  all  for  Confederate  money? 

A    Certainly  not. 

Q.    Did  you  want  to  receive  payment  in  Confederate  money  1 

A.  I  took  legal  advice  about  receiving  Confederate  money,  and  the 
12 
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opinion  was,  I  could  not  be  forced  to  receive  it,  and  that  if  I  instituted 
a  suit,  I  might  recover  in  gold  and  silver.  He  said,  '*  that  is  my  advice 
as  a  lawyer;  now  I  will  give  you  my  advice  as  a  friend,"  and  that 
advice  was  to  take  Confederate  money,  because  at  that  time  it  was 
very  dangerous  to  refuse  to  take  Confederate  money.  One  of  my  per- 
sonal friends  was  very  nearly  lynched  for  refusing  to  receive  it. 

Q.    When  was  this  payment  of  Confederate  money  made  to  you? 

A.    On  the  eleventh  March,  18G2. 

Q.    Had  you  been  applied  to  to  renew  those  notes t 

A.  About  a  month  or  so  before  this  I  was  applied  to  to  renew  those 
notes;  there  was  no  rate  stipulated^  but  I  told  him  I  would  renew  the 
notes  at  the  rates  ranging  in  the  market  at  the  date  of  maturity.  I 
gave  my  consent  to  renew  the  notes,  but  no  rate  was  agreed  npon. 

Cross-examined — Q.  When  Mr.  Moore  called  to  see  you  abou£  pay- 
ing you  tlie  money,  where  were  the  notes  f 

A.    At  the  Citizens'  Bank  for  collection. 

Q,    Were  they  in  a  box  at  the  Citizens'  Bank? 

A.    No,  sir,  they  were  for  collection. 

Q.  Did  not  Mr.  Moore,  after  going  to  the  bank,  come  back  and  tell 
you  that  tbey  could  not  get  the  notes,  that  they  were  in  a  box,  and  did 
you  not  send  to  the  bank  and  get  them  out? 

A.  Whether  Mr.  Moore  was  at  the  bank  or  not,  I  don't  know,  but 
wiien  the  gentleman  came  to  my  office,  requesting  me  to  take  the 
notes  out  of  the  bank,  because  the  bank  would  not  receive  Confederate 
money  without  an  authorization  to  do  so,  then  I  sent  to  the  bank  and 
took  them  out. 

Q.  Was  the  money  paid  you  for  these  notes  handed  to  you  per- 
sonally or  deposited  at  the  bank? 

A.    It  was  handed  to  me  personally  at  my  office. 

Q.    What  did  you  do  with  the  money  ? 

A.    Deposited  it  in  bank. 

Q.    Did  you  carry  it  personally  to  the  bank  and  deposit  it? 

A.    No,  sir ;  one  of  my  clerks  did. 

Q.  Then  Mr.  Moore  gave  you  the  money  at  your  office,  and  you 
gave  Mr.  Moore  the  notes  at  your  office,  anU  one  of  your  clerks  took 
the  money  and  put  it  in  the  Citizens'  Bank;  that  is  the  history  of  the 
transaction  ? 

A.    Yes,  Sir. 

Q.  You  are  .certain  you  are  not  mistaken  as  to  what  occurred  in 
that  respect  f 

A.    I  think  not. 

Being  shown  the  bank  book  of  Mr.  Vogel  with  the  Citizens'  Bank, 
witness  states  that  on  the  eleventh  March,  1862,  there  appears  an 
entry  in  tlio  book  of  a  deposit  of  cash  of  $28,000. 
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<}.    Did  you  check  out  that  money? 
A.    Yes,  air;  not  this  very  same  day,  however 
Q.    Bat  you  checked  it  out  and  used  itt 
A.    Yes,  sir. 

Q.    Are  you  aware  of  the  fact  that  Mr.  Moore  was  at  that  time  and 
had  been,  for  some  time  previously,  a  broker  in  the  city  of  New  Orleans  f 
A    I  believe  I  recollect  he  was  a  broker,  although  I  believe  he  was 
not  doing  a  general  broker's  business. 
Q.    Well,  you  knew  him  as  a  broker,  didn't  yout 
A.    I  believe  I  did  know  him  as  a  broker,  but  perhaps  it  is  only 
tibt  I  know  him  as  a  broker  now  that  makes  me  believe  he  was  a 
broker  then  9 

Bobert  Moore  sworn  and  examined  for  the  defendant  answered  as 
follows: 
Q.    Do  you  know  anything  about  the  four  notes  in  controversy  t 
A.    Yes,  sir. 

Q.  What  connection  had  you  with  these  notes  at  any  time,  or  what 
was  the  first  connection  you  had  with  these  notes  f 

A.    Dubois  and  Mish  wanted  me  to  have  the  notes  extended;  the;y 
conld  not  pay  them  at  maturity. 
Q.    What  did  you  do  in  the  matter  f 

A  I  went  to  the  holders  of  the  notes  several  times  to  find  out 
about  the  rate  at  which  they  would  be  willing  to  extend  them.  I  told 
the  agents  of  Dubois  and  Mish  that  it  would  be  eight  per  cent,  for  the 
extension,  and  they  told  me  to  see  if  I  could  not  do  any  better. 

Q.    Which  of  the  agents  of  Dubois  and  Mish  did  you  deal  with  in 
that  matter  T 
A.    John  J.  C.  McLellan. 

Q.    What  subsequent  arrangement  did  you  make  f 
A.    I  made  an  arrangement  at  five  per  cent 
Q.    For  what  length  of  time  9 
A.    Two  years. 

Q.    In  what  capacity  did  you  act  in  that  matter  f 
A.    I  acted  as  broker  for  John  McLellan. 

Q.  Do  you  know  whether  McLellan  professed  at  that  time  to 
be  the  representative  of  Dubois  and  Mish,  and,  if  so,  in  what  capacity 
wag  he  their  representative  f 

A.  He  had  a  power  of  attorney  to  act  for  them,  and  before  the  notes 
were  extended  he  had  to  bring  his  power  to  the  notary.  i 

Q.    What  did  you  do  afterwards  f 

A    I  went  to  the  holders  of  the  notes  and  told  them  I  had  made 
better  terms  for  Dubois  and  Mish,  and  would  take  up  the  notes  in  a 
few  days  before  they  matured,  which  I  did,  and  had  them  extended  • 
before  W.  L.  Poole,  notary. 
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Q.  Is  tills  document,  marked  B.  C*,  a  copy  of  the  act  by  -which  the 
notes  were  extended  Y 

A.    It  is,  sir. 

Q.  Where  did  the  money  come  from  to  take  up  these  notes ;  whose 
money  was  it  t 

A.    It  was  money  of  William  Stone. 

Q.    Was  that  the  money  you  gave  to  Mr.  Kruttschnittf 

A.  Before  the  notes  were  negotiated  the  trade  was  made  with 
Stone  in  the  first  place,  but  as  he  was  going  to  leave  he  made  the 
arrangement  with  Major  Henry. 

Q.  But  in  the  matter  you  acted  as  broker  or  intermediary  for  the 
parties  H 

A.    Yes,  sir. 

Q.  How  was  the  payment  made ;  how  did  you  get  possession  of 
the  notes? 

A.  I  wont  to  Mr.  Kruttschnitt's  office  and  tendered  the  money ;  he 
told  me  he  wished  I  would  go  to  the  bank  and  have  it  deposited,  as  ho 
was  not  a  very  good  judge  of  money }  he  asked  me  to  go  with  his 
young  man  and  then  he  would  know  it  was  all  right,  if  it  was  put  to 
his  credit  in  the  bank. 

Q.    And  did  you  go  and  deposit  the  money  to  his  credit  f 

A.    Yes,  sir. 

Q.    And  then  he  gave  you  the  note  ? 

A.    Yes,  sir. 
t      Q.    And  you  gave  the  note  to  Mr.  Stone  ? . 

A.  I  gave  the  note  to  the  party  who  made  the  negotiation  in  the 
meantime,  to  Major  Henry. 

Q.  And  this  renewal  was  in  pursuance  of  the  original  agreement 
under  which  you  took  up  these  notes  ? 

A.  Yes,  sir ;  1  had  possession  of  the  notes  all  the  time,  until  thc^ 
were  extended. 

Q.    Was  there  any  subsequent  renewal  of  these  notes  t 

A.    Yes,  sir. 

Q.    What  subsequent  renewal  was  there  i 

A.  I  bought  them  before  their  maturity ;  they  were  extended  by 
this  act  before  Poole,  and  then  there  was  this  renewal  of  the  eighteenth 
March,  18G4,  for  two  years. 

Q.    Where  were  these  renewals  made  across  the  face  of  the  notes? 

A.    They  wert  made  at  the  notary's. 

Q.    When  were  they  made ;  at  the  time  they  bear  date  ? 

A.    Yes,  sir. 

Q.    How  came  Mr.  McCan  to  become  possessed  of  these  notes  ? 

A.    I  sold  them  to  him;   he  paid  me  in  United  States  treasury 
*  notes.    •    ♦    •    I  paid  gold  for  the  notes  to  Major  Henry.      •     ♦     * 
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Onss-examined — Q.    Who  Ib  William  Stone  f 

A.    He  is  a  person  who  was  with  Mr.  Tilton  at  the  time, 

Q.    Where  is  he  now  f 

A  At  the  North — ^at  least,  I  believe  he  is  dead ;  he  has  been  dead 
fonr  months. 

Q.    Who  is  Major  Henry  ? 

A    He  has  a  shoe  house  on  Common  street. 

Q.    Wliat  is  the  name  of  the  firm  t 

A.    John  Henry  &  Co. 

Q.    When  did  Stone  part  with  the  notes  ? 

A  He  parted  with  the  notes  the  very  same  time,  made  the  profit 
on  the  notes  at  once,  because  Stone  was  not  a  man  of  any  means. 

Q.  Were  you  interested  in  that  yourself!  Didn't  you  advance  the 
Confederate  money  f 

A.    No,  sir,  I  did  not  ? 

Q.  So  the  notes  went  into  the  hands  of  Major  Henry  the  moment 
jOQ  got  possession  of  them  ? 

A.    Yes,  sir.  •••••••• 

Q.  Was  not  Confederate  money  exceedingly  abundant  here  in 
March  and  April,  1862 

A    It  was. 

Q.    Everybody  was  seeking  to  get  rid  of  it  by  way  of  investment  ? 

A  Yes,  sir,  and  other  currency }  it  was  all  on  a  par ;  we  did  not 
believe  in  currency  much. 

Q.  These  Confederate  notes,  did  you  have  them  at  the  office  of 
Kmttschnitt  when  you  tendered  them  ? 

A.    Yes,  sir. 

Q.    You  say  you  went  to  deposit  the  notes  in  the  bank  ? 

A.  He  would  not  take  them ;  he  said  he  wanted  them  credited  to 
him  in  the  bank  and  then  he  knew  they  were  all  right.        *        «        • 

Q.  How  comes  it  that,  if  these  notes  were  the  property  of  Major 
Henry,  the  moment  the  transaction  was  closed,  we  find,  on  the 
twenty-first  March,  1862,  a  notarial  act  by  which  the  extension  appears 
to  be  made  between  Stone  (who  seems  to  be  a  man  of  straw)  and 
McClellan,  agent  of  Dubois  &  Mish  f  Why  didn't  Henry  intervene  in 
that  act  ? 

A    Stone  m.ode  his  profit  on  the  notes. 

Q.  That  is  true,  but  why  was  it  that  on  the  twenty-first  of  Marcli, 
1868,  the  extension  appears  to  be  in  the  name  of  Stone,  and  not  in  th*^ 
name  of  Henry  ? 

A.  It  doesn't  make  any  difference  about  the  extension ;  the  trans- 
action was  about  three  weeks  in  making ;  Henry  wanted  an  invest- 
ment and  I  said  to  him:  ''There  is  an  investment  about  to  be  com- 
pleted that  you  can  place  your  money  in." 
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Q.  When  you  went  to  Kmttsclinitt,  did  you  tell  him  you  came  to 
buy  the  notes  from  him  ? 

A.  He  knew  I  went  there  to  have  them  extended  and  said  the  rate 
was  eight  per  cent. ;  I  went  there  twice  to  see  him. 

Q.    At  the  instance  of  McClellan  ? 

A.    Yes,  sir.  ••••••• 

I  can  not  resist  the  conviction  that  Moore,  the  agent  of  McClellan, 
the  agent  of  the  makers  of  the  notes,  first  went  to  Krnttschnitt  to 
make  terms  about  extending  the  notes,  and  that,  subsequently,  he 
went  to  him  as  one  authorized  to  take  up  the  notes  for  the  makers  and 
'tendered  payment"  thereof^  that  Krnttschnitt,  under  a  dread  of* 
public  opinion  and  of  the  consequence  of  outraging  it  by  refusing  to 
receive  Confederate  money  in  payment  of  a  debt,  received  the  money 
tendered  as  a  payment  and  gave  up  the  notes. 

I  do  not  deem  it  necessaiy  to  refer  particularly  to  the  contradictions, 
equivocations  and  evasions  in  the  testimony  of  the  witness,  Moore ; 
they  are  palpable.  But  even  his  testimony  shows  that  the  notes  were 
"taken  up  "  by  him  as  the  agent  of  McClellan.  He  says  he  went  to 
Kruttschnitt's  office  to  see  him  about  making  terms  for  McClellan  for 
the  extension  of  the  terms  of  pa3rment  of  the  notes ;  that  Krnttschnitt 
consented  to  extend  the  time  ;  that  he  returned,  after  some  delay,  to 
the  holder  of  the  notes  and  told  him  he  had  made  better  terms  for 
Dubois  &  Mish  and  would  take  up  the  notes  in  a  short  time,  and 
shortly  afterwards  he  again  went  to  Kruttschnitt's  office  and  "  tendered 
[  the  money "  and  received  the  notes.  But  if  there  were  any  conflict 
between  the  testimony  of  this  witness  and  that  of  Krnttschnitt,  I  think 
the  latter  witness's  testimony  entitled  to  greater  weight,  for  his 
liability  is  the  same,  whether  the  money  were  received  in  extinguish- 
ment of  the  obligation  or  as  the  price  of  a  transfer,  and  his  answers 
are  direct,  apparently  truthful,  more  consistent  with  the  conduct  of 
itttional  business  men  and  consequently  more  probably  true. 

It  is  certain  Krnttschnitt  did  not  sell  the  notes  or  transfer  his  rights 
to  Moore  or  any  one  else ;  he  thought  he  was  delivering  up  the  notes 
as  extinguished  by  the  payment  made  by  Moore.  He  certainly  never 
dreamed  of  a  sale  for  Confederate  money  at  a  time  wlien  that  currency 
was  abundant  and  everybody  desired  to  get  rid  of  it,  for  it  was  just 
before  the  capture  of  the  city  by  the  Federal  forces.  It  is  clear  if 
Moore  made  the  payment  for  McClellan,  the  agent  of  Dubois  & 
Mish,  the  obligation  was  extinguished,  with  all  its  accessories.  C.  C. 
2130j5  R.  204;  7  N.  S.  602;  11  R.  34G ;  10  An.  732;  11  An.  708: 
13  An.  56. 

If  he  paid  it  in  his  own  name  or  in  the  name  of  Stone  or  Henry, 
IS  the  consequence  materiallv  difEerent«  so  far  as  the  notes  are  con- 
cerned t 
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Article  2130  of  tbc  Civil  Code  declares  that  *Hhe  obligation  may 
be  discharged  by  a  tliird  person  no  way  concerned  in  it,  provided  that 
person  act  in  the  name  and  for  the  discharge  of  the  debtor,  or  that,  if 
he  acts  in  his  own  name,  ho  bo  not  subrogated  to  the  rights  of  the 
creditor."  There  was  no  subrogation  at  the  time  of  payment.  An 
agreement  to  subrogate  before  payment  or  an  actual  subrogation  after 
payment  will  not  suffice.  IL  An.  294,  Willson  v.  Gardiner;  15  An. 
400,  Sewall  r.  Howard  -,  C.  C.  2156,  2157.  The  case  of  Holland  v. 
Pierce  resembles  this  case  in  many  respects.  That  was  a  case  by  an 
indorsee  against  an  indorser  of  a  promissory  note.  It  was  drawn  b^ 
tJohn  F.  Miller  and  made  payable  to  the  defendant ;  he  indorsed  it  to 
the  plaintifify  by  whom  it  was  transferred  to  the  house  of  Hyde  & 
Leeds,  and  by  them  it  was  discounted  at  the  office  of  discount  and 
deposit  of  the  United  States  Bank. 

'^  The  day  it  became  due,  at  the  hour  the  bank  was  closing,  the 
plaintiff  called  and,  giving  the  teller  the  amount  of  the  note,  received 
it  from  Lini.  In  the  evening  he  banded  it  over  to  a  notary  public, 
who  demaiideu  payment  from  the  maker,  which  was  refused,  and  the 
note  was  accordingly  protested.  The  explanation  of  tliis  transaction, 
which  the  respective  patties  have  made,  differs  very  widely.  ♦  •  • 
Which  of  these  statements  be  true,  it  concerns  not  the  court  to 
inquire,  as  the  legal  rights  of  the  parties  must  be  settled  on  other 
considerations.  *  •  ♦  The  inquiry  by  which  this  question  is  to  be 
decided  needs  only  be  directed  to  one  single  fact — was  the  note  paid  or 
was  it  purcJiased  T  If  the  latter,  the  holder  had  the  same  right  as  the 
person  from  whom  he  received  it,  and  could,  of  courc?,  on  default  of 
the  maker  to  pay,  have  it  dishonored.  If  the  former,  there  could  be 
no  protest  for  non-payment,  for  the  note  was  already  paid.  On  this 
head  the  evidence  is  very  satisfactory.  The  cashier  of  the  bank  tells 
ns  that  the  note  here  sued  on  had  been  discounted  by  the  bank  and 
was  their  property,  that  it  has  never  sold  it  or  disposed  of  any  notes 
that  have  been  discounted  there,  and  that  the  note  could  not  have 
been  got  out  of  the  bank  but  by  payment  of  it.  Another  officer  of  the 
bank  swears  it  was  paid  and  taken  np  by  the  plaintiff  about  three 
o*clock  of  the  day  on  which  it  fell  due. 

**  It  results  clefirly  from  this  testimony  that  the  appellee  did  not 
pnrchase  this  note  from  the  bank ;  that  it  was  not  negotiated  to  him, 
bat  delivered  to  him  on  his  paying  the  amount.  The  payment^  there- 
fore, inured  to  the  maker,  and  no  matter  from  what  motive  it  was. 
made,  tlie  note  could  not  afterwards  be  protested,  for  it  was  already 
honored  and  discharged."    2  N.  S.  500. 

The  judgment  based  upon  notes  which  had  been  paid  and  extin- 
guished should  be  annulled.  Beauchamp  v.  McMicker,  7  N.  S.  607j 
AJ.  p.  607. 


96  SUPREME  COURT  OP  LOUISIANA, 

state  T.  TandergraiF. 

No.  2947. — The  State  v.  John  S.  Vandergraff. 

The  volontary  declarations  of  the  accused,  made  before  the  committing  magistrate  on  a  pre- 
liminary examination,  and  certified  to  by  him  in  the  presence  of  two  witnesses,  in  con- 
fonnity  with  section  1010  of  the  Beyised  Statutes  of  1870,  can  not  be  offered  in  evidenoe 
or  nsed  on  the  trial  before  the  Jury  by  the  accused.  Declarations  so  taken  are  Intended 
t)nly  to  i>erpctuato  for  the  use  of  the  State  such  confessions  as  the  accused  may  choose 
to  make. 

APPEAL  from  the  First  District  Court  for  the  parish  of  Orleans. 
Abell,  J.    iiimeon  Belden,  Attorney  General,  for  the  State.     Given 
Campbell  and  £,  Morell,  for  defendant  and  appellant. 

Howe,  J.  The  defendant,  having  been  found  guilty  of  manslaughter^ 
was  sentenced  to  imprisonment  at  hard  labor  and  has  appealed. 

The  only  point  urged  before  us  arises  upon  a  bill  of  exceptions 
reserved  to  the  refusal  of  the  judge  below  to  admit  the  voluntary 
declaration  of  the  accused,  made  in  accordance  with  the  Statute  before 
a  committing  magistrate,  as  testimony  for  the  defense. 

The  declaration  in  question,  considered  in  the  light  of  familiar  rules 
of  evidence,  is  certainly  a  singular  document  to  be  offered  by  tbe 
defendant  in  a  criminal  cause. 

In  the  first  place,  it  is  made  by  the  party  in  whose  favor  it  is  offered ; 
in  the  second  place,  it  is  not  made  under  the  sanction  of  an  oath;  in 
the  third  place,  it  is  made  in  such  a  way  as  to  deprive  the  State  of 
any  opportunity  of  cross>examination;  in  the  fourth  place,  the  State 
can  not  imi'e:ich  the  credibility  of  him  who  makes  it. 

The  Statute,  under  which  this  jjaper  was  offered  by  the  defendant, 
R.  S,  1870,  §  1010,  provides,  that  it  sliall  be  the  duty  of  the  committing 
magistrate  to  receive  the  voluntary  declaration  of  the  person  accused 
and  tlie  answers  which,  without  promise  or  threat,  he  shall  make  to 
the  questions  which  the  examining  magistrate  shall  put  to  him,  and 
cause  thorn  to  be  reduced  to  writing  and  signed  by  the  prisoner^in  his 
I'resencc  and  tiiat  of  two  witnesses,  or  if  ho  can  not  sign,  to  mention 
that  circumstance  and  to  certify  the  declaration  with  his  signature 
and  that  ot  two  witnesses,  which  declaration,  thus  certified  and 
signed,  "shall  be  evidence"  before  the  grand  and  petit  juries. 

It  is  contended  by  the  appellant  tliat  the  phrase  **shall  be  evidence" 
means  tliat  the  declaration  shall  be  evidence  for  the  prisoner  as  well 
as  the  State;  but  we  can  not  assent  to  this  Interpretation,  which  is 
not  a  necessary  one,  and  is  calculated  to  make  the  Statute  repugnant 
to  well  established  principles  of  criminal  jurisprudence. 

Referring  again  to  the  fundamental  rules  of  evidence  alluded  to 
above,  considering  that  the  declaration  is  to  be  purely  voluntary, 
without  promise  of  reward  or  threat  of  punishment,  and  so  witnessed 
and  certified  as  to  make  it  legally  certain  that  it  was  thus  made  by 
the  accused,  and  observing  that  it  is  permitted  to  be  used  as  evidence 
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before  the  grand  jury,  whose  proceedings  are  secret  and  ex  parte,  and 
before  whom  the  prisoner  is  not  permitted  to  be  heard,  we  mast  con- 
clude that  the  object  of  the  Statute  is  simply  to  perpetuate  for  the  use 
of  the  State  such  confessions  or  admissions  as  the  accused  may  choose 
to  make,  in  such  way  that  they  may  be  proved  without  calling  the 
witaesses  before  whom  they  were  made;  thus  substituting  a  con- 
Tenient  and  permanent  record  of  a  confession  for  uncertain  oral  testi- 
moDj  in  regard  thereto ;  that  the  phrase  "  shall  be  evidence"  does  not 
necessarily  imply,  as  understood,  the  words  "for  the  prisoner;"  and  in 
fine  that  the  Legislature,  whose  intent  we  are  seeking,  never  intended 
by  this  provision  to  nullify  the  reasonable  rules  that  a  party  shall  not 
manufacture*  evidence  in  his  own  favor;  tliat  testimony  shall  be  deli- 
Tered  under  the  sanction  of  an  oath;  and  that  the  opposite  party  shall 
have  the  right  to  prove  by  cress-examination  and  impeach  by  evidence 
of  bad  character. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 


!fo.2600. — Sarah  E.  Dotal,  wife,  etc.  v.  Henrt  R.  Dotal  and  others. 

Iboa^  the  personal  obligation  of  universal  legatee,  to  pay  a  pamcauT  tegacy  us  jomb,  tiiieir 
bjpotlieear^'  obligation  is  solidary. 

The  legal  mortgage  in  favor  of  particular  legatees  on  the  proi>erty  of  the  succession,  withheld 
by  the  universal  legat-ees,  must  be  recorded  as  i^ainst  third  persons,  23  An.  301,  but  it 
need  not  be  recorded  as  against  the  universal  legatees  themselves.  They  are  not  '*  third 
persons,"  but  "contracting  parties,"  by  quasi  contract,  resulting  from  their  acceptance 
of  a  soceewiion  or  universal  legacy,  subject  to  the  payment  of  a  particular  legacy.  C.  C. 
(ISSH)  2314-15-16. 

Tbis  legal  mortj^age  in  favor  of  particular  legatees  is  a  right  distinct  from  the  privilege 
mulling  from  the  separation  of  patrimony;  and  therefore  the  article  3^2  of  the  Code  of 
1893,  which  requires  the  privilege  to  be  recorded  within  three  months  from  the  opening  of 
the  sQcecsBion,  does  not  apply  to  this  mortgage,  which  may  exist  without  record  as  long 
ss  the  obligation  to  which  it  is  accessory.  ' 

APPEAL  from  the  District  Court,  parish  of  Ascension.    BeauvaiSy  J. 
Johnson  &  Denis,  for  plaintiff  and  appellee.     Elmore  iSs  King,  for 
defendants  and  appellants. 

Howe,  J.  The  plaintiff  instituted  this  action  against  the  defendants, 
the  nniTcrsal  legatees  of  Henry  Doyal,  deceased,  to  recover  a  particular 
legacy  of  $10,000  bequeathed  to  her  by  the  will  of  the  latter.  The 
court  below  gave  judgement  in  her  favor  against  the  four  defendants, 
respectively,  each  for  the  virile  portion,  $2500,  with  mortgage  for  the 
▼hole  amount  of  $10,000  upon  the  immovables  of  the  succession 
hcqneathed  to  the  defendants  and  withheld  by  them. 

The  defendants  appealed.     They  admit  the  portion  of  the  decree 
whicii  gives  tlie  personal  judgment  to  be  correct,  but  complain  of  that 
part  which  recognizes  tlie  mortgage  for  the  whole  claim  of  plaintiff. 
13 
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The  appellee,  in  her  answer,  claims  an  amendment  of  the  judgment 
m  her  favor^  so  that  she  may  recover  from  one  of  the  defendants,. 
Henry  R.  Doyal,  the  fnll  amount  of  the  legacy,  on  the  ground  that,  by 
the  terms  of  the  will,  he  is  bound  to  discharge  the  same  in  fulL 

We  do  not  think  that,  by  the  terms  of  the  will,  Henry  R.  Doyal  is 
bound  for  any  more  than  his  virile  share  of  one-fourth.  The  evident 
intention  of  the  whole  instrument  was  to  make  a  perfect  equality 
between  the  four  children,  defendants  herein,  and  to  have  this  parti- 
cular legacy  discharged  out  of  the  first  crop  of  the  Mount  Houmaa 
plantation,  to  be  sure,  if  practicable ;  but  otherwise,  and  under  other 
circumstances,  like  those  which  have  since  occurred,  by  the  succession 
at  large.  We  do  not  think,  therefore,  that  the  court  erred  in  giving 
the  personal  judgment  against  H.  R.  Doyal  for  one-fourth  only  of  the 
claim,  being  an  amount  "in  proportion  tA  the  part  that  falls  to  him  in 
the  succession.    C.  C.  [1626]. 

Nor  do  we  think  the  court  erred  in  decreeing  the  mortgage  for  the 
whole  amount  of  $10,000  upon  the  immovables  of  the  succession  with- 
held by  the  defendants.  The  mortgage  is  established  by  the  article 
already  cited,  which  declares  that  the  heirs  of  the  testator,  or  the 
debtors  of  a  legacy,  shall  be  personally  bound  to  discharge  it,  each  in 
proportion  to  tlie  part  that  falls  to  him  in  the  succession;  and  that  they 
sliall  be  bound  by  mortgage /or  the  wJiole  to  the  amount  of  the  value 
of  the  immovable  property  of  the  succession  withheld  by  them.  It  is 
matter  of  legal  history  that  this  mortgage  was  established  in  the 
Roman  law  by  the  Code  of  Justinian,  Law  1,  Communia  de  Legaiis, 
etc.;  that  the  question  whether  the  hypothecary  obligation  could  be 
any  more  extcnsivo  than  the  personal,  was  a  subject  of  dispute  among 
jurists  in  France,  Bacquet  and  Renusson  maintaining  the  affirmative, 
and  Potlieir  the  negative;  that  the  Code  Napoleon  adopted  the  views 
of  the  former  in  i's  article  1017;  and  that  the  Legislature  of  Louisiana 
have  done  the  same  in  the  similar  article  above  quoted.  Delvincourt^ 
vol.  2,  p.  364,  n.  3. 

But  it  is  contended  by  the  appellants  that  the  mortgage  was  not 
i*ecorded  at  the  time  of  the  rendition  of  the  judgment  (May,  186S);  that 
it  had  never  in  any  way  been  recorded  within  three  mouths  from  the 
opening  of  the  succession,  and  that  it  had  therefore  been  lost,  and  they 
refer  to  the  case  of  Ogle  v.  King,  22  An.  391,  and  to  art.  [3242]  of 
the  Civil  Code.  The  case  of  Ogle  t;.  King  involved  a  contest  between 
a  particular  legatee  and  a  third  person,  a  conventional  mortgage 
of  the  heirs,  and  we  held  that  the  legal  mortgage,  established  by 
article  [1626],  must  be  recorded  as  against  this  third  person.  But 
the  defendants  in  this  case  are  not  third  persons.  They  are  tlie  con- 
tracting parties  themselves,  by  quctsi  contract,  resulting  from  their 
acceptance  of  a  succession  or  universal  legacy,  subject  to  the  paymenti 
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of  a  particular  legacy,  and  the  mortgage,  as  to  them,  required  no 
leconling.  C.  C.  [3314-15-lG].  Tlie  article  [3242],  which  is  mainly 
relied  ou,  declares  that  creditors  and  legatees  'who  demand  a  partition 
uf  the  patrimony  of  the  deceased,  preserve  their  privilege  as  against 
the  licirs  or  representatives  of  the  deceased  on  the  immovables  of  the 
succession  only  by  recording  the  evidences  of  their  claims  against  the 
succession  within  three  months  after  it  is  opened,  and  that  before  the 
expiration  of  this  time  no  mortgage  can  be  enforced  [established] 
against  the  property,  nor  any  alienation  be  made  by  the  heirs  or  repre- 
sentatives of  the  deceased  to  the  injury  of  the  creditors  of  the  sneces- 
»on.  It  is  urged  that  the  mortgage  of  plaintiff  has  been  lost  because 
it  was  not  inscribed  witliin  the  three  months. 

Bat  we  apprehend  that  there  is  a  wide  difference  in  purpose  and 
effect  between  the  legal  mortgage  of  article  [1626]  and  the  privilege  of 
article  [3242] .  We  have  not  been  referred  to  any  decisions  of  this 
court  upon  the  question,  but  the  Frencli  commentatora  on  the  corre- 
sponding articles,  1017  and  2111,  C.  N.,  recognize  the  distinction. 

Daranton  eays:  "  Legatees  have,  according  to  article  1017,  a  mort- 
ga^  on  the  immovables  of  a  succession  ;  and,  besides ^  a  privilege  in 
virtue  of  article  2111.  This  mortgage  is  entirely  independent  of  the 
effect  of  the  separation  of  patrimony."    Vol.  19,  289. 

Demolombe,  commenting  on  article  1017,  declares  that  it  provides 
three  actions — personal,  real  and  hypothecary — and  adds :  "It  will  be 
recollected  that  legatees  have,  besides,  a  fourth  security  in  the  right 
which  belongs  to  them  to  demand  a  separation  of  patrimony."  Pro- 
ceeding to  notice  the  historical  origin  of  this  legal  mortgage,  he  dis- 
cusses its  status  in  the  French  Code,  combats  the  idea  that  it  no  longer 
exists,  and  that  it  is  supplanted  or  impaired  by  the  privilege  mentioned 
in  article  21J  ] ,  and  concludes:  ''  The  legal  mortgage  exists,  then,  still 
under  our  Code  for  the  benefit  of  legatees  at  the  same  time  with  the 
right  which  belongs  to  them  to  demand  a  separation  of  patrimony; 
•     •       •       each  has  its  peculiar  advantages."    Vol.  21,  pp.  266, 273. 

Agaiu,  under  the  head  of  successions,  vol.  17,  No.  217,  the  same 
^ter  says:  **  Veiy  different  opinions  have  been  expressed  on  the 
nmultaneous  existence  in  our  Code  of  the  legal  mortgage  of  legatees  in 
Tirtue  of  article  1017  and  of  the  privilege  of  separation  of  patrimony 
in  virtue  of  articles  2111  and  2113.  One  opinion,  and  a  prominent  one^ 
has  pretended  that  this  mortgage  is  not  a  right  distinct  from  that  of 
the  reparation  of  patrimony,  and  that  the  hypothecary  security  of 
article  1017  has  been  swallowed  up  entirely  in  the  theory  of  the  sepa- 
ration of  patrimony  of  articles  2111  and  2113.  ♦  •  •  • 
But  we  believe  that  the  legal  mortgage  of  legatees  lias  lost  nothing, 
and  the  separation  of  patrimony  has  gained  nothing,  for  the  simple 
reason  that  there  has  been  no  fusion  between  them,  and  that  they  have 
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not  ceased  to  form  two  distinct  rights."  Comp.  Merlin,  Rep.  v.  Sepa- 
ration, etc.j  Trqplong  des  Hypoih,,  vol.  2,  No.  432,  bis;  Toullier,  vol. 
7,  No.  240. 

**  The  legatees  have  at  once,  in  our  view,  a  legal  mortgage  in  virtue 
of  article  1017,  and  the  privilege  of  separation  of  patrimony  in  virtue 
of  articles  2111  and  2113.  Each  of  these  rights  is  sometimes  more  and 
sometimes  less  advantageous  than  the  other.  Thus,  the  separation  of 
patiimony  has  over  the  legal  mortgage  this  double  advantage,  that  it 
assures  a  riglit  of  preference,  not  only  on  the  immovables,  but  also  on 
the  movables  J  and  that  it  secures  a  right  of  preference  on  the  immova- 
bles with  retroactive  effect  when  the  inscription  is  made  within  six  [in 
Louisiana,  three]  months  from  the  opening  of  the  succession ;  while 
the  legal  mortgage,  on  the  other  hand,  has  this  double  advantage  over 
the  separation  of  patrimony,  that  it  can  be  exercised  even  when  the 
legatee  has  accepted  the  heir  as  a  debtor,  and  that  it  enjoys  the  pre- 
rogative of  indivisibility." 

We  conclude  that  the  action  of  separation  of  patrimony  and  tlie 
resulting  privilege  established  by  observing  the  formalities  of  article 
[3242],  intended,  as  they  were,  to  give  the  creditor  or  legatee  of  the 
deceased  a  right  of  preference  on  his  property  as  against  the  creditors 
or  vendees  of  the  heirs,  have  no  reference  to  the  case  at  bar,  and  that 
the  judgment  ought  not  to  bo  disturbed. 

Judgment  affirmed. 


No.  2910  — Succession  of  Conrad  Foster — Application  of  Claimants 
of  the  Estate  for  Account  of  Administrsition  and  to  bo  put  in 
possession. 

If  a  canse  has  been  regularly  set  down  on  tbo  docltet  for  trial,  and  the  plAintiff  doos  not 
appear,  either  in  person  or  by  attorney,  to  plead,  his  cause,  the  defendant  may  i-equire 
that  judp^ment  of  nonsuit  bo  rendered  against  such  plaintiff  ynth  costs.    C.  P.  536. 

In  such  judgiuont  tho  words  "  as  of  nonsuit"  arc  not  essentiaL 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.   Duvig- 
tiaudf  J.    McGloin   <&    Kleinpcter,    for   plaintiff*  and  appellant. 
JV.  Commandeiir,  lor  defendant  and  appellee. 

Taliaferro,  J.  D.  H.  Voss  and  John  D.  Voss,  alleging  that  they 
are  the  sole  heirs  of  their  late  brother,  J.  Conrad  Voss,  deceased,  who 
was  generally  called  and  known  by  the  name  of  J.  Conrad  Foster, 
who  died  in  the  parish  of  Jefferson,  Louisiana,  in  September,  1805, 
intestate,  leaving  no  heirs  in  the  ascending  or  descending  line,  insti- 
tute this  action  against  Anna  Maria  Ossing,  late  widow  of  Conrad 
Foster  and  her  present  husband  Gogreve,  to  compel  the  filing  of  an 
atcount  by  Mrs.  Gogreve  of  her  administration  of  the  estate  of  Foster 
and  to  be  put  in  possession  tliereof  as  his  only  heirs.     The  answer  is 
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a  general  denial.  The  defendant  excepts  that  the  attorneys  who  insti- 
tuted the  suit,  were  not  authorized  by  the  alleged  claimants  to  bring 
this  action.  She  avers  that  she  is  the  sole  heir  of  her  late  husband  Con- 
rad Foster,  and  as  such,  after  having  duly  administered  on  his  estate, ' 
was  put  in  possession  of  the  same.  She  avers  tlmt,  should  the  plain- 
tiffs be  recognized  as  heirs,  she  would  still  be  entitled  to  the  usufruct 
of  the  estate  during  her  life.  She  prays  that  the  plaintiffs'  pretensions 
be  rejected  and  their  suit  dismissed. 

It  appears  Irom  the  record  that  suit  was  originally  brought  by  the 

plaintiffs  against  the  defendant  on  the  same  cause  of  action  in  the 

district  court  of  the  Second  Judicial  District,  but  was  discontinued  by 

the  plaintiffs  and  the  present  suit  commenced  in  the  Parish  Court  of 

Jefferson  on  the  ninth  of  December,  1868.     Tlie  case  was  fixed  for  trial 

on  the  twenty-ninth  of  April,  18C9.     In  May  following,  the  defendant^ 

by  counsel,  filed  an  exception  and  motion  to  dismiss  on  the  ground 

that  upon  discontinuing  their  suit  in  the  district  court,  they  had  not 

paid  the  costs  before  bringing  the  present  suit.  Tlie  case  was  continued 

to  the  twenty-first  of  May,  when  the  following  order,  dismissing  the 

suit,  was  rendered:     "This  case,  continued  to  this  day,  was  called  up. 

Plaintiffs  not  present,  and  not  represented  by  their  counsel,  McGloin 

&  Rleiupeter;  preseot,  N.  Commandeur  of  counsel  for  defendant;  aud^ 

on  motion  of  N.   Commandeur,  of   counsel  for  defendants,   Mr.  and 

Mrs.  Gogrevc,  it  is  ordered  that  this  suit  be  dismissed  at  plaintiffs^ 

costs." 

A  motion  for  a  new  trial  was  filed,  the  trial  of  which,  it  seems,  was- 
fixcKl  on  the  sixth  of  October.  No  action,  it  seems,  was  ever  taken  in 
regard  to  it.  On  the  twenty-third  of  December  the  plaintiffs  agaio 
brought  suit  against  the  defendant  on  the  same  cause  of  action,  their 
petition  being  the  same  as  in  the  second  suit  which  was  dismissed. 
The  defendants  again  excepted  as  in  the  previous  case,  and,  besides,. 
set  up  tbe  plea  of  lis  pendens.  This  exception  was  not  tried,  and  no 
fnrtlier  action  was  taken  in  regard  to  it,  so  far  as  shown  by  the  records. 
On  the  thirteenth  of  June,  1870,  the  plaintiffs  took  this  appeal  from 
the  jadgment  by  which  their  second,  suit  was  dismissed  on  the  twenty- 
first  of  May,  1869. 

The  plaintiffs  contend  that  if  defendant  was  entitled  to  a  judgment 
against  them,  it  was  only  a  judgment  of  nonsuit,  whereas  the  judg- 
ment, not  expressing  that  it  was  so  rendered,  may  be  taken  to  imply 
a  rejection  of  their  demand,  which  might  be  fatal  to  their  claims.  We 
regard  the  judgment  complained  of  as  a  judgment  of  nonsuit.  Under 
the  pleadings,  the  court  could  have  rendered  no  other  judgment.  The 
action  of  the  court  was  clearly  predicated  upon  the  provisions  of 
article  536  of  the  Code  of  Practice,  which  directs  that  "  if,  after  the 
cause  has  been  set  down  on  the  docket  for  trial,  the  plaintiff  does  not 
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appear,  either  in  person  or  by  attorney,  to  plead  his  cause,  on  th«  day 
fixed  for  trial,  the  defendant  may  require  that  judgment  of  nonsuit  br. 
rendered  against  such  plaintiff  Tvith  costs."  It  was  not  essential  that 
the  words,  *'  as  of  nonsuit,"  should  have  been  added. 

It  is  therfore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  affirmed  with  costs.  See  the  case  Phillipe  Allinet 
V.  His  Creditors,  15  An.  130. 


No.  2406. — ALEXA.NDKR  NoRTON  V.  David  Jamison. 

A,  jadg:ment  rendered  aj^nst  a  party  who,  ihongh  cit«d,  dies  before  issue  is. joined,  is  null. 
Therefore,  in  cose  tlie  defendant  dies  after  citation  but  before  issne  is  joined,  it  is 
necessary  to  make  his  lethal  representatives  parties  to  the  suit,  who  must  be  cited. 
Otherwise  the  Judgment  rendered  is  void  and  inoperativQ  as  well  against  the  defendant, 
deceased,  as  against  his  heirs  or  legal  representatives,  and  the  recording  of  such  Judgment 
creates  no  legal  mortgage  against  the  deceased  or  his  legal  representatives.  The  inser- 
tion of  tlio  word  heirs  in  the  final  decree  gives  it  no  legal  force  or  effect  against  Iiis  heir 
or  legatee.  Nor  does  the  subsequent  appearance  of  the  heir  or  legatee,  for  the  purpose  ol 
taking  an  appeal,  give  such  ell'ect  to  the  decree  rendered  by  the  inferior  Jurisdiction  aM 
to  give  efl'cct  to  the  inscrixition  thereof  fi>om  the  date  that  it  was  rendered  in  the 
court  below. 

Mortgages  are  stricH  jurU,  and  must,  of  themselves,  l»o  complete  and  give  all  the  informa- 
tion which  the  law  intends  is  necensary  for  third  parties.  Therefore,  a  judgment  that 
has  been  rendered  against  a  party  who  died  before  issue  was  Joined,  although  recorded, 
does  not  operate  on  the  property  of  his  heir  or  legatee,  who  was  not  made  a  party  to  the 
sait,  and  a  third  purchaser  of  ))roperty  from  the  legatee,  after  the  rendition  and  record- 
ing of  such  jud'^ment,  is  not  atfect-ed  by  any  mortgage  resulting  therefrom. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Coolcif,  J. 
Miles  Taylor  and  Billings  d;  IhigUcs,  for  plaintiff  and  appellee. 
Campbell,  Spofford  cfc  Cannjbellj  for  defendant  (plaintiff  in  injunctiou ) 
and  appellant. 

Howell,  J.  In  a  hypothecary  action  plaintiff  obtained  an  order  of 
seizure  and  sale  a j^ainst  the  property  of  defendant,  as  third  possessor, 
by  purchase  from  James  Dick  Ilill,  in  February,  1859,  upon  a  judg- 
ment rendered  in  the  United  States  District  Court,  Eastern  District  of 
Louisijina,  on  the  ninth  December,  1856,  and  inscribed  twentieth  June, 
1857,  which  is  in  the  following  words  and  figures : 

''  Alexander    Norton,    owner    of    steamer 

Western  World, 

V. 

Steamer  H.  R.  W.  Hill,  claimants  and  sure- 
ties, and  Thomas  H.  Newell,  master. 

'^  Final  Decree. — The  court  having  taken  under  advisement   and 

carefully  examined  and  considered  the  claimants'  exceptions  to  the 

admiralty  commissioner's  report  and  assessment,  and  being  satisfied 

from  an  examination  of  the  evidence  and  the  law  bearing  on  the  case, 

that  the  assessment  of   the  commissioner  is  correct  and  that  the 

libelant  is  entitled  to  recover  the  full  amount  claimed  in  his  libel, 


No.  685 — ^In  Admiralty. 
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oamelj,  the  sum  of  $57,000 ;    and  it  appearing  of  record,  that  the 
steamer  H.  R.  W.  Hill,  on  which  the  libelant  has  a  lien  and  privilege 
for  the  satisfaction  of  his  demand,  was  released  from  seizure  herein 
March  15,  1853,   on  a  bond  or  admiralty  stipulation  executed  by 
Thomas  H.  Newell,  part  owner,  on  his  own  behalf  and  also  on  that  of 
James  W.  Dyas,  of  New  Orleans,  and  Amelia  Hamilton,  of  Nashville, 
Tennessee,  the  other  owners  of  said  boat  and  claimants  thereof,  as 
priocipals,  and  by  H.  R.  W.  Hill  and  Robert  Dyas,  of  New  Orleans,  as 
sareties,  in  the  sum  of  $52,500,  the  appraised  value  of  said  boat, 
whereby  the  claimants  and  sureties  did  jointly  and  severally  bind 
themselves,  their  heirs  and  administrators  to  pay  the  said  libelant  the 
amoant  awarded  by  the  final  decree  in  this  cause ;  and  it  appearing, 
fiuther,  that  Thomas  H.  Newell,  as  master  of  said  boat,  was  personally 
cited,  according  to  law,  to  answer  the  demand  of  the  libelant :    Now, 
therefore,  the  court  doth  order  and  adjudge,  and  it  is  hereby  accord- 
ingly ordered,   ac^udged  and  decieed  that  the  libelant,  Alexander 
KortoD,  recover  of  and  from  the  said  claimants  and  sureties iLnd  the 
respondent,   Thomas  H.  Newell,  the  full  sum  of  $57,000  and  costs  of 
sait  to  be  taxed  by  the  clerk,  and  that  for  the  recovery  of  $52,500  of 
said  amount  he  be  entitled  to  pr6cc8s  of  execution  against  the  afore* 
named  claimants  and  sureties,  jointly  and  severally,    their   heirs, 
executors  and  administrators,  according  to  the  tenor  of  said  bond  or 
admiralty  stipulation  of  March  15,  1853,  now  of  record  in  this  court." 
On  appeal  to  the  United  States  Circuit  Court,  this  judgment  was 
affirmed  on  the  seventeenth  November,  1858,  and  in  December,  1865, 
iras  affirmed  by  the  United  States  Supreme  Court,  '*  with  costs  and 
interest  until  paid  at  the  same  rate  per  annum  that  similar  judgments 
and  decrees  bear  in  the  courts  of  the  State  of  Louisiana,*'  and  a  man- 
date of  execution  directed  to  the  Circuit  Court  in  this  State. 

H.  R.  W.  Hill,  surety  on  the  release  bond,  died  in  September,  1853, 
more  than  three  years  prior  to  the  date  of  the  judgment  in  the  United 
States  District  Court,  leaving  James  D.  Hill  his  sole  heir  and  legatee, 
who  accepted  the  succession  purely  and  simply,  and  when  the  appeal 
to  the  Circuit  Court  was  taken,  he  became  a  party  principal  to  the 
appeal  bond  for  $500  for  costs.  On  the  sixth  November,  1858,  he 
made  himself  a  party  to  said  cause  in  the  Circuit  Court  and  joined  in 
the  appeal  to  the  United  States  Supreme  Court.  On  twenty-seventh 
Febmary,  1859,  he  sold  the  projterty  in  question,  which  he  inherited 
from  his  father  in  1853,  to  the  defendant,  Jamison,  and  in  the  act  of 
sale  reference  is  made  to  the  above  judgment  for  $57,000,  against 
which  the  vendor  bound  himself  to  protect  the  vendee,  and  in  the  > 
certificate  of  mortgages  annexed  to  said  act  the  said  judgment  is  set! 
out  as  in  the  name  of  H.  R.  W.  Hill  and  J.  D.  Hill  and  recorded 
•against  the  property  transferred. 
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The  defendant  enjoined  the  seizure  on  eeveral  grounds,  only  one  of 
which  we  think  it  necessary  to  consider,  to  wit:  That  there  is  no 
jadicial  mortgage  affecting  his  property,  because  H.  R.  W.  Hill,  surety, 
was  dead  long  before  the  judgment  against  the  claimants  and  sureties 
was  rendered,  and  the  suit  was  not  revived  as  to  his  legal  representa- 
tive and  heir,  J.  D.  Hill,  and  the  inscription  does  affect  the  property 
of  defendant. 

This,  we  think,  is  a  correct  legal  proposition.  If  defendant  die 
after  issue  joined,  his  heir  should  be  cited  ^  until  this  be  done  judg- 
ment can  not  be  given  against  the  succession.  5  N.  S.  431.  A  judg- 
ment against  one,  who,  though  cited,  dies  before  issue  joined,  is  null. 
8  An.  80.  When  H.  R.  W.  Hill  died,  it  was  necessary  to  make  his 
legal  representative  a  party,  otherwise  the  judgment  was  inoperative 
as  to  either,  and  the  recording  of  it  created  no  judicial  mortgage  on 
the  property  left  by  H.  R.  W.  Hill.  The  fiction  of  law  or  its  express 
enactment,  by  which  he  was  a  party  to  the  proceedings,  did  not  make 
his  heirs  or  legal  representatives  parties  in  his  person,  and  the  inser- 
tion of  the  word  "  heirs"  in  the  decree  gave  no  force  to  the  judgment 
against  his  heir  and  legatee  any  more  tlian  a  judgment  against  any 
person,  eo  nomine,  who  is  not  cited.  The  subsequent  appearance  of 
J.  D.  Hill  as  a  party  to  the  proceedings,  in  order  to  appeal  Irom  the 
Circuit  Court  to  the  Supreme  Court,  may  have  made  him  personally 
liable  under  the  judgment  rendered  on  appeal,  but  it  could  not  retroact 
so  as  to  give  force  to  the  inscription  of  the  judgment  of  the  District 
Court.  Inscriptions  of  mortgages  are  sUicti  juris  and  must,  of  them- 
selves, be  complete  and  give  all  the  infoimation  which  the  law  intends 
is  necessary  for  third  parties.  5  N.  S.  112  j  7  An.  533.  The  judgment 
recorded  was  against  H.  R.  W.  Hill,  but  plaintiff  alleges  that  H.  R.  W. 
Hill  died  before  the  judgment  was  rendered,  and  claims  that  ita 
Inscription  affected  the  property  of  J.  D.  Hill.  But  the  inscription 
does  not  contain  the  name  of  J.  D.  HilL  At  the  time  of  the  renderings 
and  recording  of  the  judgment  against  H.  R.  W.  Hill  the  property  in 
question  did  not  belong  to  him,  and  no  judgment  against  J.  D.  Hill 
WAS  recorded  at  the  date  of  his  sale  to  defendant.  Consequently,  no 
jadicial  mortgage  attached  to  the  property  sold  by  J.  D.  Hill  to  th& 
defendant  by  recording  the  judgment  in  question  against  H.  R.  W» 
Hill,  rendered  after  his  death. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed^ 
and  that  there  be  judgment  in  favor  of  David  Jamison,  perpetuating- 
the  injunction  herein,. with  costs  in  both  courts. 
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No.  2935. — Succession  of  Gross. — Administration  and  Tatorsbip  of 

the  Minor  Heirs.  j^  ^\ 

A  totor  is  not  entitled  to  charge  the  estate  of  his  wards  with  board,  if  it  be  shown  that  tliejr, 
the  minora,  were  rendering  him  services  in  his  honse  in  attending  to  his  household 
afiaiis,  during  the  time  he  had  them  under  his  charge,  to  an  amount  sufficient  to  com- 
pensate him  for  their  board. 

Ftirste  books,  kept  by  the  tutor  of  amounts  of  money  furnished  and'  giren  to  his  wards,  do 
Dot  make  proof  in  behalf  of  the  tutor  who  has  kept  them.    C.  C.  2249. 

A  tutor  who  has  property  of  his  ward^  under  his  charge  which  yields  a  rerenue,  is  personally 
liable,  if  he  £uls  to  collect  the  rent  as  it  becomes  doe.  The  tutor  also  owes  flye  per  cent.. 
per  annum  on  aU  sums  of  money  in  his  hands  belonging  to  his  wards  which  he  has  fUled 
to  invest.    Sec.  3826,  Kevised  Statutes  of  1870. 

The  tutor  is  entitled  to  charge  ten  per  cent,  on  the  amount  of  the  revenues  of  his  wards  as  a 
eoiuniasion  for  administering  their  estate. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Duvig- 
neaud,  J.    A.  Commandeur  and  Cotton  ds  Levy^  for  the  Tutor, 
appellant.     I>.  C.  Ldbatt  and  J£.  L.  Fresion,  for  the  Heirs,  appellees. 

Taliafsbro,  J.  This  controversy  has  grown  out  of  the  administra- 
tion of  the  successions  of  Henry  Gross  and  wife  and  the  tutorship  of 
their  minor  children.  Gross  died  in  July,  1860;  his  wife  some  years 
preyious.  John  Ulmer  was  both  administrator  and  tutor.  He  filed  hift 
accounts  of  administration  on  the  sixth  of  June,  1866,  which  seems  to 
have  been  duly  advertised  and  regularly  homologated,  no  opposition  • 
having  been  made.  By  this  account,  it  appears  the  administrator  had 
in  hand  as  assets  of  the  estate  $4788  25,  out  of  which  he  paid  the 
debts,  amounting  to  $1618  14,  leaving  a  net  balance  of  $3170  11. 
1.  .re  were  three  minors,  two  girls  and  a  boy.  The  property  consisted 
of  a  house  and  lot  of  ground  in  the  parish  of  Jefferson,  a  house  and  lot 
of  ground  in  the  upper  part  of  the  city  of  New  Orleans,  and  $3170  11 
in  the  hands  of  the  tutor.  In  January,  1870,  the  youngest  of  these 
wards,  Henry,  having  attained  the  age  of  eighteen  years,  was  emanci- 
pated. The  administrator  and  tutor  was  required  to  make  final  settle- 
ments and  put  th6  heirs  in  possession  of  their  property.  His  account 
▼as  filed  in  May  following.  By  this  account  it  appeared  that  the  total 
amount  collected  and  received  by  the  administrator  and  tutor  was- 
$6234  29,  and  the  total  sum  paid  out  $9707  75,  showing  an  excess 
of  $3473  46  over  the  assets.  This  account  was  opposed  by  the  heirs, 
and  a  protracted  litigation  ensued.  The  judge  a  quo  sustained  to  a 
great  extent  the  opposition  to  the  account,  and  rendered  a  judg- 
ment greatly  reducing  the  charges  of  the  tutor  and  establishing  a 
balance  against  him.  From  the  judgment  thus  rendered  the  tutor  ha& 
appealed. 

The  real  estate,  it  is  shown,  has  yielded  a  revenue  since  tne  death 

of  the  minors'  parents,  which  the  district  judge  found,  from  the  volu* 

minous  evidence  introduced,  to  amount  on  an  average  to  $450   per 

annum,  and  that  the  sum  of  $1436  36  cash  in  hands  of  the  tutor  might 

U 
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have  produced  one  hundred  dollars  per  annum  more^  had  the  tutor 
invested  it,  as  was  his  duty  to  do  by  law.  The  minors'  revenue  would 
then  have  been  $550  per  annum.  The  charges  made  by  the  tutor  for  . 
board  and  money  furnished  the  minors  constitute  the  items  principally 
reduced.  The  charge  for  board  was  properly  rejected  in  toio.  The 
evidence  is  conclusive  that  from  the  commencement  of  the  tutorship,  the 
minors,  and  especially  the  two  girls,  were  able  to  render  and  did  render 
services  in  the  house  of  the  tutor  while  with  him,  and  during  a  part 
of  the  time  they  lived  with  other  families  on  service  at  small  wages. 
It  is  sliown  that  their  services  were  amply  worth  their  board.  In  like 
manner  it  seems  to  be  shown  that  the  boy  was  by  his  services  able  to 
compensate  the  expense  of  board.  The  charges  for  money  furnished 
the  minors  are  not  fully  sustained  by  the  evidence.  These  charges 
the  tutor  aimed  to  establish  by  the  exhibition  of  an  account  book  kept 
by  him  and  by  other  evidence.  To  the  introduction  of  this  private 
book  of  the  tutor  an  objection  was  made,  but  it  was  overruled  by  the 
judge,  and  a  bill  of  exceptions  reserved.  We  think  the  exception 
should  have  been  sustained.  Domestic  or  private  books  do  not  make 
proof  in  behalf  of  those  who  have  written  them.  C.  C.  2249  [2245]. 
The  oral  testimony  in  regard  to  the  money  charged  by  the  tutor  is 
exceedingly  contradictory  and  uncertain.  It  being  fully  proved  that 
by  proper  economy  in  his  administration,  the  tutor  might  have  avoided 
expending  the  least  part  of  the  capital  of  his  wards,  his  exliibit  of  a 
large  balance  against  them  is  manifestly  wrong  and  was  justly  re- 
jected. He  was  properly  charged,  also,  with  the  rent  of  the  property 
for  two  years  which  he  failed  to  collect.  By  the  judgment  of  the  court 
below  the  tutor  was  held  liable  for  the  following  amounts  received 
during  his  administration:  $1436  36  received  from  the  succession, 
$5487  received  in  rents  of  property,  the  aggregate  being  $6923  36. 
This  sum  he  is  condemned  to  pay  after  deducting  the  various  credits 
allowed ;  the  remainder  to  bear  interest  at  five  per  cent,  per  annum 
after  judicial  demand.  The  tutor  is  also  condemned  to  pay  interest 
at  eight  per  cent,  per  annum  on  $1436  36,  the  amount  not  invested, 
from  August,  1860,  until  paid. 

The  judgment's  erroneous  as  to  the  rate  of  interest  the  tutor  should 
be  required  to  pay.  Five  per  cent,  by  the  present  law  is  fixed  as  the 
rate  of  interest  tutors  are  bound  to  pay  on  money  of  their  wards  not 
invested  by  tutors,  as  required  by  law.  C.  C.  347  [341  J.  Bevised 
Statutes,  page  744,  Sec.  3826. 

There  is  an  omission  by  the  judge  a  quo  in  not  awarding  the  tutor 
his  commissions.  In  respect  to  the  rate  of  interest  prescribed  by  law 
to  be  paid  by  tutors  where  they  fail  to  invest  the  money  funds,  and  in 
regard  to  the  commissions  of  the  tutor  iu  this  case  the  judgment 
should  be  amended. 
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It  is  therefore  ordered,  adjudged  and  decreed,  that  the  jadgmeut,  bo 
far  as  it  decrees  the  tutor  to  pay  eight  per  cent,  per  annum  on 
$1436  96,  be  annulled  and  reversed.  It  is  further  ordered,  that  the 
tutor  be  condemned  to  pay  on  the  said  sum  of  $1436  36,  interest  at 
five  per  cent,  per  annum  from  August,  1860,  until  paid  -,  and  that  he  be 
allowed  ten  per  cent,  conumssions  on  the  amount  of  the  minors'  reye- 
nues,  to  be  deducted  as  a  further  credit  from  the  sum  fixed  by  the 
court  below  as  due  by  the  tutor  to  the  minors  ^  that,  as  thus  amended, 
the  judgment  of  the  lower  court  be  affirmed* 

Behearing  refused. 


No.  1047. — BoBERT  McNamara  i;.  John  Clark. 

Bj  a  fidhire  on  iho  part  of  one  of  the  oontracttnjc  parties  to  comply  with  the  ttipalations  of 
the  cfmtract,  the  other  party  may,  by  first  putting  him  in  default,  recover  the  damages 
tostained  on  account  of  such  failure. 

APPEAL  from  Sixth  District  Court,  parish  of  Orleans.    Duplantier,  J. 
James  D.  Augustin  and  8.  Myers,  for  plaintiff  and  appellee.    Bu- 
chanan db  GilmorCf  for  defendant  and  appellant. 

This  case  was  tried  by  a  jury  in  the  court  below. 

LuDELiNG,  C.  J.  Id  May,  1863,  Robert  McNamara  and  John  Clark 
entered  into  an  agreement  whereby  the  latter  agreed  to  pay  the  former 
fifteen  huudred  dollars  to  excavate  the  foundations  of  a  draining 
machine  within  two  months  from  the  date  of  the  agreement.  The 
plaintiff  commenced  the  work  and  progressed  with  it  until  he  was 
stopped  by  the  overflow  of  back  water  from  Lake  Pontchartrain.  The 
defendant  then  proposed  tliat  if  the  plaintiff  would  build  a  road  over 
which  to  carry  the  pump  to  the  excavation,  he  would  furnish  a  steam 
pomp.  This  was  acceded  to  by  the  plaintiff  and  the  road  was  built. 
After  some  delay  the  plaintiff  wrote  a  letter  to  the  defendant,  com- 
plaining of  the  non-observance  of  his  part  of  the  contract  and  notify- 
ing him  that  he  was  ready  to  proceed  with  the  work  as  soon  as  the 
steam  pump  was  furnished.  The  defendant  did  not  furnish  the  pump 
and  the  plaintiff'  quit  the  work  and  instituted  this  suit  for  damages. 

The  case  was  submitted  to  a  jury,  who  rendered  a  verdict  in  favor 
of  the  plaintiff'  for  two  hundred  and  fifty  dollars.  The  term  of  the 
first  agreement  was  extended  by  the  second  agreement ;  the  plaintiff 
performed  his  part  ot  the  second  contract  and  put  the  defendant  in 
default.     C.  C.  1913  [1907] ;  3  La.  385. 

We  see  no  good  reason  to  disturb  the  verdict  of  the  jury. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  affirmed,  with  costs  of  appeal. 
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No.  2274 — John  Davidson  v,  Carroll,  Hoy  &  Co. 

23    1081 
|ill4  3071  Q^]}Q  reasonB  given  by  the  court  for  judgment  form  no  part  of  the  Judgment  itseUi;  and  the 

Judge  of  the  lower  court  is  not  bound  by  any  erpressions  used  by  the  Supreme  Court 
outside  of  the  decree.  Therefore,  the  decree  of  the  Supreme  Court  which  remands  the 
cause  to  be  proceeded  with  according  to  law,  can  not  be  taken  by  the  Judge  a  quo  as 
finally  deciding  the  questions  at  issue  between  the  parties. 

1  PPEAL  from  Seventh  District  Court,  parish  of  Orleans.  CoUens^  J. 
J\.  Lacey  d*  Butler  and  J,  D.  Hill^  for  plaintiff  and  appellant.  Baiir 
dolphf  Singleton  <&  Broxcnf,  for  defendants  and  appellees. 

Howell,  J.  This  case  was  before  this  coart  in  1868,  and  is  reported 
in  20  An.  199,  where  the  facts  are  succinctly  stated.  This  appeal  is 
taken  by  plaintiff  from  a  judgment  awarding  to  defendants  a  pro  rata 
portion  of  the  proceeds  of  certain  property  sold  in  the  suit  of  Davidson 
V,  Davis  &  Cofield. 

In  the  former  appeal,  the  court,  after  stating  the  law,  that  defend- 
ants, Carroll,  Hoy  &  Co.,  who  were  the  sureties  of  Davis  &  Cofleld  for 
the  payment  of  certain  mortgage  notes  of  plaintiff,  as  a  part  of  the 
price  of  the  property  in  question^  were  bound  to,  and  not  for,  plaintiff, 
and  in  paying  said  notes  to  the  holders  extinguished'  the  debt  of 
plaintiff  and  acquired  no  mortgage  or  privilege  on  the  property,  used 
the  following  language:  "  By  effect  of  sale  from  Davidson  to  Davis  & 
Cofield,  the  vendor's  privilege  was  created  on  the  land  to  secure  the 
payment  of  the  assumption  they  made  to  pay  his  notes,  as  well  as  to 
secure  payment  of  their  own  notes,  which  they  gave  to  him ;  and  Car- 
roll, Hoy  dt  Co.  have,  by  legal  subrogation,  the  vendor's  privilege  on 
the  land,  which  avails  as  a  mortgage  to .  secure  the  amount  they  paid 
as  securities  on  the  assumption  of  Davis  &  Cofield,  with  interest,  and 
they  must  be  paid  out  of  the  proceeds  of  the  land  ratably  with  Da- 
vidson." So  much  of  the  judgment,  then  appealed  from,  as  decreed 
that  defendants  had  no  mortgage  or  privilege,  was  reversed,  and  the 
case  was  remanded  to  be  proceeded  with  '*  according  to  law." 

The  district  judge  considered  the  above  opinion  as  authority  binding 
upon  him  and  as  finally  deciding  the  legal  rights  of  the  parties,  and 
that  he  only  had  to  settle  the  proportions  of  each  party  thereunder ; 
and  the  defendants  maintain  the  same  position  before  us. 

It  is  well  settled  that  the  reasons  for  judgment,  strictly  speaking, 
form  no  part  of  the  judgment  itself.  The  decree  in  this  instance 
simply  reversed  a  portion  of  the  judgment  appealed  from,  and  re- 
manded the  cause,  to  be  proceeded  in  according  to  law.  This  left  the 
question  embraced  in  that  portion  of  the  judgment  undecided,  and 
directed  that  the  case  should  be  tried  according  to  law. 

It  seems  clear  that,  under  the  law  and  the  facts  presented  in  the  record 
now  before  us,  the  defendants,  as  securities  to  plaintiff  and  bound  to 
see  the  notes  in  question  paid  to  the  release  and  acquittance  of  plain- 
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tiff,  can  take  nothing  until  he  is  fully  paid,  that  is,  they  can  take  only 
in  case  there  is  a  surplus  coming  to  their  principals,  Davis  &  Cofield, 
for  'whom  they  were  sureties.  Tliis  was  practically  decided  in  the 
first  portion  of  the  former  opinion,  and  what  was  said  in  that  part 
above  quoted,  does  not  preclude  us  from  passing  on  the  question  as 
one  of  law,  inasmuch  as  the  decree  leaves  it  open. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  reversed ; 
and  it  is  further  ordered,  that  there  be  judgment  in  favor  of  plaintiff 
for  the  amount  of  the  proceeds  of  the  property  in  controversy  in  pre- 
ference to  the  defendants,  who  can  take  only  after  the  amount  due 
plaintiff  and  his  bonders  is  paid.  Defendants  to  pay  costs  in  both 
conrts. 

Rehearin«r  refused. 


No.  1704. — Peter  Ross  v.  S.  Johnstone. 

fa.  %  mit  on  a  pitnniflMry  note  against  the  maker,  parol  evidence  ia  adndasible  to  show  an 
intermption  of  prescription.  Section  2  of  the  act  of  1858,  No.  908,  page  148,  requiring 
'written  evidence  to  prove  acknowledgment  so  as  to  intermpt  prescription  by  persons 
deceased,  does  not  apply  to  cases  where  the  maker  of  the  note  is  living. 

nw  burden  of  showing  that  the  note  sued  npon  has  been  paid,  falls  upon  the  party  who 
niakea  the  plea;  and  the  exhibit  of  an  open  accoont  against  the  holder  of  the  note,  can 
not  be  pleaded  in  compensation  or  payment  of  the  note. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leau- 
mont,  J.  Fellows  <k  Mills,  for  plaintiff  and  appellee.  Edmuiid  0, 
Kellej/y  for  defendant  and  appellant. 

Wtlt,  J.  The  defendant,  sued  as  the  maker  of  a  promissory  note, 
has  appealed  from  the  judgment  against  him  thereon. 

The  defense  is  the  plea  of  prescription  of  five  years  and  the  plea  of 
payment. 

Onr  attention  is  directed  to  -the  bill  of  exceptions  taken  by  the 
defendant  to  the  introduction  of  parol  testimony  to  prove  the  inter- 
niptioa  of  prescription.  We  think  the  evidence  was  properly  received 
by  the  court;  and  the  act  of  1858,  requiring  written  evidence  to  estab- 
liali  renunciation  of  prescription,  has  no  application  whatevet  to  the 
character  of  evidence  necessary  to  prove  an  interruption  of  prescrip- 
tion.    The  evidence  adduced  establishes  the  interruption 

As  to  the  plea  of  payment,  it  was  the  duty  of  the  defendant  making 
it  to  prove  it  affirmatively  and  beyond  doubt.    This  he  has  not  done. 

The  transactions  of  the  parties  in  the  running  account  between  them 
have  no  direct  connection  with  the  note  declared  on;  and  an  open 
accoant  can  not  be  pleaded  in  compensation  to  a  note. 

We  think  the  plaintiff  should  have  damages  for  frivolous  appeal,  as 
prayed  for.  Let  the  judgment  be  afKnned,  with  ten  per  cent,  damages 
thereon* 
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No.  2764. — Succession   op  Marie  Aimeb   Carraby,   deceased. — On 
Opposition  of  Ines  Peyroux  to  Account  of  Tutor. 

A  jndgment  that  has  been  signed  by  the  judge  after  the  lapse  of  three  Judicial  days  fmrn 
its  rendition,  can  not  be  opened  by  a  new  trial.  C.  P.  558.  The  remedy  of  the  party 
aggrieved  in  such  a  case  is  by  appeal. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Duvig^ 
neaud,  J.  Charles  Louque,  for  appellants.  Charvet  &  Duplantiery 
for  appellees. 

Taliaferro,  J.  The  opponent  obtained  a  judgment  against  Pey» 
roux,  tutor,  on  the  fourteenth  of  April,  1869,  which  was  signed  on  the 
nineteenth  of  that  month.  On  the  ninth  of  November  following,  Pey- 
roux filed  his  application  for  a  new  trial,  which  was  granted,  and. 
judgment  was  rendered  on  the  second  trial  in  January,  1870,  dismiss- 
ing the  opposition  and  homologating  the  tutor's  account.  From  this- 
judgment  and  also  from  the  order  granting  the  new  trial,  the  opponent 
has  appealed.  On  hearing  of  the  rule  for  a  new  trial,  evidence  waa 
offered  by  the  plaintiff  in  rule  and  objected  to  by  the  defendant,  but 
was  received  by  the  court.  The  grounds  of  objection  are  embodied  in 
a  bill  of  exceptions,  and  are : 

First — That  a  rule  for  a  new  trial  can  not  be  entertained  after  a 
judgment  regularly  rendered  has  been  regularly  signed,  as  was  done 
in  this  case. 

Second — ^That  the  judgment  being  final,  a  rule  for  a  new  trial  was- 
irregular,  and  that  no  evidence  was  admissible  under  it. 

Third — That  evidence  can  not  be  received  touching  matters  con- 
cluded by  the  judgment. 

Within  three  judicial  days  after  the  rendition  of  judgment,  a  party^ 
believing  himself  aggrieved  by  the  judgment  may  pray  for  a  now 
trial.  C.  P.,  art.  558.  This  right  is  not  affected  by  a  premature  sign- 
ing of  the  judgment.  5  N.  S.  224;  4  An.  561 ;  6  An.  251 ;  20  An.  168. 
But  when  a  judgment  is  signed  after  the  delays  prescribed  by  article 
546  of  the  Code  of  Practice  have  expired,  error  in  the  judgment  so 
signed  can  not  be  corrected  by  a  new  trial  ex  officio;  the  remedy  is  by- 
appeal.  9  Bob.  50;  C.  P.  547;  6  L.  E.  69.  In  the  case  before  us,  it 
seems  the  judgment  was  not  signed  until  after  the  lapse  of  threo 
judicial  days.    We  think,  therefore,  the  judge  erred. 

It  is  ordered,  adjudged  apd  decreed  that  the  order  granting  the  new 
trial  and  the  judgment  rendered  thereupon  and  appealed  from,  be 
avoided  and  reversed;  that  the  judgment  first  rendered  by  the  lower 
court  be  recognized  as  in  force,  subject  to  such  future  action  as  may 
be  legally  taken  in  regard  to  it,  the  appellee  paying  costs  in  both, 
courts. 

Rehearin|^  refused. 
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8t«te  ex  reL  Montiea  v.  LavigD«. 


No.  2917. — The  State  ex  rel.  Joseph  L.  Montiku  v.  Ursin  Lavigne. 

Tbe  act  of  1864,  cresting  the  office  of  tax  collector  for  the  sereiiU  parishes  of  the  State,  waa 
repealed  by  the  8tatut«  of  18CS,  eutitled  "  An  Act  to  provide  a  revenue  for  the  State 
government,  and  the  manner  of  collecting  the  same."  Therefore  the  office  of  tax  col- 
lector,  under  the  aet  of  1864,  became  extinct  by  the  passage  of  the  act  of  1868,  and  snch 
officer  elected  under  that  act  must  give  way  to  the  officer  designated  by  the  act  of  1868  to 
collect  the  taxes. 

In  a  proceeding  under  the  intmsion  act,  Xo.  156  of  1668,  to  test  the  right  to  an  office,  the 
party  claiming  the  office  may  be  Joined,  and  if  it  be  ascertained  tliat  he  is  entitled 
thereto,  he  will  be  so  recognized  iu  the  decree  which  pronounces  the  incumbent  an 
intruder. 

APPEAL  from  Second  District  Court,  parish  of  Jefferson.    Tardee,  J. 
Z,  McKay ^  District  Attorney,  for  relator^  appellant.   Cotton  &  Levy 
ftnd  2f.  Commandeur,  for  defendant  and  appellee. 

This  case  was  tried  by  a  jary  in  the  ooart  below. 

Wylt,  J.  The  relator  has  appealed  from  the  judgment  on  the  ver- 
dict of  the  jury  in  favor  of  the  defendant,  who  was  proceeded  against, 
under  the  ^^ntrusion  act"  of  1868,  for  usurping  the  office  of  State  tax 
collector  for  the  parish  of  Jefferson,  which  said  office  is  claimed  by 
Joseph  L.  Montieu,  by  virtue  of  his  appointment  and  commission  from 
the  Governor,  dated  twentieth  April,  1870,  under  act  No.  68  of  the 
acto  of  1870. 

The  respondent  avers,  in  his  answer,  that  at  the  April  elections  of 
1868  he  was  July  elected  State  tax  collector  for  the  ti'rni  ending  the 
first  Monday  of  November,  1870,  or  until  his  successor  was  elected; 
that  having  been  duly  commissioned  by  the  Governor  he  qualified 
according  to  law,  and  has  administered  the  office  to  date.  *^  Respond- 
ent further  specially  pleads  that  he  holds  under  and  by  virtue  of  the 
one  handred  and  fifty-fourth  and  one  hundred  and  fifty-eighth  articles 
of  the  Constitution  of  1868  for  the  term  above  set  forth,  and  that 
neither  the  Legislature  nor  the  Governor  can  displace  or  remove  him 
in  the  manner  attempted." 

It  will  hardly  be  contended  that  the  articles  of  the  Constitution 
relied  on  prohibited  the  Legislature  from  repealing  the  statute  of  1864, 
creating  the  office  of  tax  collector,  to  which  the  respondent  was  elected, 
because  they  contain  no  express  prohibition;  and,  in  the  absence 
thereof,  it  is  evident  that  the  power  to  enact  a  law  necessarily  implies 
the  power  to  repeal  it. 

The  question  is,  was  that  part  of  the  act  of  1864,  creating  the  office 
of  tax  collector,  repealed  by  the  act  of  twenty-first  October,  1868, 
**  An  Act  to  provide  a  revenue  to  support  the  State  government,  and 
the  manner  of  collecting  the  same."  This  act  provides  for  the  appoint- 
ment of  an  assessor  and  defines  his  duties ;  it  also  provides,  section  44, 
'*  that  the  assessor  in  each  and  every  parish  of  the  State,  except  the 
pariah  of  Orleans,  shall  collect  the  State  and  parish  taxes  of  his 
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parish.''  And  by  section  78  all  laws  or  parts  of  laws  contrary  to  the 
provisions  of  this  act  are  repealed. 

If  the  statute  of  1868  makes  it  the  duty  of  the  assessor  of  each 
parish,  in  addition  to  his  other  duties,  to  collect  all  State  and  parish 
taxes,  and  repeals  all  laws  contrary  to  this  provision,  we  do  not  see 
liow  the  office  of  tax  collector  can  exist,  or  how  the  officer  elected  to 
Administer  it  can  do  so,  without  conflicting  with  the  act  of  1868  pro- 
viding for  that  duty  to  be  performed  by  another  officer. 

A  fair  interpretation  of  the  law  leads  us  to  the  conclusion  that  the 
office  created  by  the  act  of  1864  and  claimed  by  the  respondent;  was 
abolished  by  the  sections  of  the  revenue  act  of  1868  to  which  we  have 
referred.  Of  course  the  term  for  which  this  officer  was  to  hold,  did 
not  continue  after  the  repeal  of  the  law  creating  the  office;  for  it 
would  be  absurd  to  say  there  is  an  unexpired  term  to  an  office  that  has 
eeased  to  exist 

The  evidence  sliows  that  Joseph  L.  Montien,  appointed  rndcr  the 
revenue  act  of  1870,  is  entitled  to  the  office  in  dispute. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled; 
that  Joseph  L.  Montieu  be  declared  entitled  to  the  office  to  which  he 
was  appointed  under  act  No.  68  of  the  acts  of  1870,  and  the  respond- 
ent be  excluded  therefrom  and  be  declared  an  intruder,  and  that  he 
pay  costs  of  both  courts. 


No.  1991. — Chas.  Case,  Receiver,  etc.  v.  John  W.  Cannon. 

In  caae  of  insolvency,  compensation  cannot  take  place,  if  the  debtor  of  the  insolvent  aoquires 
the  claim  proposed  to  be  compensated  after  the  failure  of  the  insolvent. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Lean- 
monty  J.  J.  D.  Bouse  and  (?.  L,  Bright,  for  plaintiff  and  appellee. 
B,  <&  H,  Marr,  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  This  is  a  suit  on  two  promissory  notes,  drawn  by 
JohnW.  Cannon,  for  $3,500  each,  maturing  respectively  twentieth  May 
and  nineteenth  June,  1867. 

The  notes  were  discounted  and  held  by  the  First  National  Bank  of 
New  Orleans.    The  bank  failed  on  the  thirteenth  May. 

The  checks «or  bills  of  exchange  drawn  by  the  First  National  Bank 
of  New  Orleans,  acquired  by  Cannon  after  the  failure  of  the  bank,  can 
not  be  pleaded  in  compensation  of  the  debts  which  he  owed  the  b*ank. 

When  the  Receiver  was  ax)pointed,  it  became  his  duty  to  collect  the 
debts  of  the  bank  and  to  pay  over  the  money  to  the  Treasurer  of 
the  United  States,  to  be  ratably  distributed  by  the  Controller  among 
the  creditors  of  the  bank.  U.  S.  Statutes  at  large,  vol.  13,  p.  114, 
<3ec.  50. 
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It  is  well  settled  in  this  State,  tbat  compensatiou  can  not  take  place 
when  the  debtor  of  an  insolvent  acquires  the  claim,  proposed  to  bf 
compensated,  after  the  failure  of  the  insolvent.  2  La.  82 ;  2  An.^ 
Dwight  et  al.  v,  Carson,  Adm'r. 

The  appellee  has  prayed  foi^an  amendment  of  the  judgment  in  his 
iavor  as  against  John  W.  Cannon,  and  we  thiuk  the  evidence  fully 
anthorizes  the  change  prayed  for. 

The  judgment  against  David  C.  McCann  is  clearly  erroneous ;  there 
is  no  evidence  to  support  ifc,  nor  is  he  a  party  to  the  suit. 

It  is  therefore  ordered,  that  the  judgment  of  the  district  court  as  to 
David  C.  McCann  be  avoided  and  annulled ;  and  it  is  further  ordered 
and  adjudged,  that  there  be  judgment  against  John  W.  Cannon  for 
the  sum  of  seven  thousand  dollars,  with  eight  per  cent,  per  annum 
interest  from  eighteenth  of  March,  1868,  till  paid,  and  six  dollars  and 
sixty  cents  costs  of  protest,  and  costs  of  both  courts. 


No.  2881. — MuRDOCK  &  Williams  v.  Citizens'  Bank  op  Louisiana. 

In  a  case  of  a  confidential  contract  arising  from  irrepilar  or  special  deposits  with  a  iMDik, 
compenaation  does  not  take  place,  and  the  depoaitary  is  npt  aathorized.  (nnder  the  pre- 
tense that  a  custom  exists  to  that  effect)  to  apply  the  funds  on  deposit  to  the  payment 
of  the  debt«  of  the  depositor.    2  An.  25;  11  An.  73;  10  K.  200. 

Ja  this  caae»  the  evidence  shows  that  a  special  deposit  was  made  in  coin;  that  the  bank  soon 
ailer  suspended  specie  payment;  that  a  promise  was  made  by  the  bank  and  inserted  in 
'writing  in  the  bank-book  of  the  depositor,  that  so  soon  as  the  bank  resumed  specie  pay- 
incnt«  it  would  return  the  same  in  coin.  The  parties  had  subsequent  transactions,  predi- 
cated on  Confederate  notes  as  bankable  funds. 

The  bank  now  seeks  to  avoid  the  payment  of  the  deposit  in  coin,  on  the  grounds  that  the 

depositor  had,  since  the  deposit,  become  indebted  to  it,  which,  by  a  custom  among 

.   iMnkeiv,  it  had  extinguished  by  crediting  the   amount  on   the   indebtedness  of  the 

depoflitor;  that  it  was  authorized  and  protected  in  making  this  credit  by  a  military 

order  of  the  General  of  the  army  of  the  United  States  in  command  at  the  time. 

Held — ^Xhat  if  such  a  custom  existed,  the  bank  could  not  avail  itself  of  it  in  this  case, 
because  the  law  did  not  authorize  it  unless  under  a  special  mandate  from  the  depositor; 
tbat  the  bank  could  not  claim  protection  under  the  military  order,  because  the  money 
-was  not  taken  from  the  vaults  of  the  bank  and  appropriated  to  the  payment  of  the  debts 
of  the  depositor  under  such  order. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooley,  J. 
D,   C7.  Labatt,  for  plaintiffs  aud  appellees.    ArmatuL  Fitot,  for 
defendant  and  appellant. 

HowisLL,  J.  The  plaintiffs  have  sued  the  defendant  for  the  sum  of 
#2300,  payable  in  coin,  as  the  balance  due  them  on  deposit  on  the 
dxtefenth  September,  1861,  when  the  bank  suspended  specie  payment, 
and  Trhicli  sum,  they  allege,  the  defendant  stipulated  to  keep  as  a 
special  deposit,  not  to  be  drawn  out  until  the  end  of  the  war.  The 
defendant  pleads  the  general  issue,  admits  that  plaintiffs  had  an 
aeeount  with  it,  which  was  closed  on  the  tenth  February,  1863,  by  the 
bank's  taking  in  part  payment  of  plaintiffs*  indebtedness  to  it  the 
15 


114  SUPREME  COURT  OF  LOUISIANA, 

Hnrdock  &  Williams  ▼.  CitizeiiB*  Bank  of  Lonislana. 

sum  of  $2006  94,  the  balance  then  on  deposit,  and  leaving  the  plaintiffs 
debtors  to  the  bank  in  the  sum  of  $2093  06,  with  eight  per  cent,  in- 
terest from  August  9,  1862,  which  it  claims  in  reconvention,  on  the 
following  grounds,  to  wit :  That  it  is  the  holder  of  a  note  for  $3100^ 
made  by  Hughes,  Hyllested  &  Co.,  inSorsed  by  plaintiffs,  duly  pro- 
tested on  ninth  August,  1862,  and  notice  given  to  the  indorsers }  and 
a  note  of  J.  D.  Richardson  for  $1000,  indorsed  by  plaintiffs,  protested 
on  twenty-third  June,  1862,  and  notice  given  to  the  indorsers ;  that 
the  balance  of  $2006  94  to  the  credit  of  plaintiffs  was  applied  on  said 
tenth  February,  1863,  by  the  bank  as  follows:  To  the  extinguishment 
of  the  Richai^dson  note,  $1000,  and  part  payment  of  the  Hughes,  Hylle* 
sted  &  Co.  note,  the  sum  of  $1006  94,  leaving  a  balance  due  on  said 
last  note  of  $2093  06,  for  wliich  judgment  is  prayed,  and  it  files  a 
copy  of  plaintiffs'  bank  account  extending  from  September  4,  1861,  to* 
February  10,  1863,  showing  the  above  figures. 

The  plaintiffs  having  alleged  two  distinct  accounts,  one  prior  and 
the  other  subsequent  to  the  sixteenth  September,  1861,  and  the  loss  of 
of  their  bank  book,  propounded  interrogatories  to  the  defendant  to 
ascertain  the  exact  amount  due  at  said  date;  whether  it  has  been  drawn 
against  and  how;  whether  a  new  account  was  kept  after  Confederate^ 
money  became  bankable  funds,  and  what  is  the  condition  of  their 
account  with  the  bank.  To  those  the  president  answered,  that  tho 
balance  to  the  credit  of  plaintiffs  on  sixteenth  September,  1861,  was 
$1084  83,  and  that  plaintiffs  continued  to  deposit  and  draw  checks,  as- 
shown  by  the  copy  of  the  account  filed;  that  they  had  but  one  account, 
and  the  balance  to  their  credit  on  tenth  February,  1863,  was  disposed 
of,  as  set  out  in  their  reconventional  demand. 

The  account  filed  shows  but  one  continuous  account,  which  was  bal- 
anced on  twenty-fifth  September,  fourth  October  and  ninth  December,. 
1861,  twelfth  February  and  eighteenth  March,  1862,  and  tenth  February^ 
1863.  The  deposits  and  checks  appear  frequently  and  continuously 
from  fourth  September,  1861,  to  fourteenth  April,  1862,  and  checks  to- 
first  May,  following,  and  on  the  tenth  February,  1863,  the  appropria- 
tion was  made  as  described  by  defendant.  As  a  witness  on  the  stand, 
the  president  of  the  bank  states  that  it  is  a  custom  and  standing  rule 
with  the  banks  of  this  city,  when  a  depositor  has  funds  to  his  credit 
and  neglects  to  pay  a  note  discounted  by  him,  to  debit  him  with 
the  amount  of  such  note ;  that  when  General  Banks,  by  order  No.  202, 
sequestered  certain  moneys,  the  names  of  plaintiffs  were  in  the  list 
furnished  to  the  bank  as  being  subject  to  the  order,  and  the  president 
of  the  bank  obtained  permission  from  the  commanding  general  to 
deduct  the  balance  in  its  favor  from  the  notes  as  above  described. 
To  this  evidence  it  appears  plaintiffs'  counsel  objected,  but  as  no  bill 
of  exceptions  was  taken,  we  can  not  notice  the  objections. 
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The  following  is  admitted  to  be  the  contract  in  the  lost  bank  book . 
"Od  the  resumption  of  specie  payment  by  this  bank,  your  balance  on 
the  fiixteenth  September,  1861,  or  any  portion  thereof  not  drawn  for, 
will  be  paid  to  you  in  coin.  All  deposits  since  that  date  are  payable 
in  treasury  notes  of  the  Confederacy,  as  proven  in  suit  No.  20,124, 
Foarth  District  Court,  Citizens'  Bank  v.  Condran."  The  record  of  the 
salt  of  Citizens'  Bank  v.  Murdock  &  Williams,  in  the  district  court, 
parish  of  Tensas,  is  in  evidence.  The  suit  was  brought  on  the  Hughes, 
Hjllested  &.  Co.  note,  subject  to  the  above  mentioned  credit,  and 
the  plea  of  prescription  was  interposed  by  tlie  defendants  therein, 
plaintifts  here,  was  sustained  by  the  court  and  the  judgment  affirmed 
OB  appeal. 

The  clerk  of  the  plaintiffs  testifies  that  the  balance  due  on  sixteentli 
September,  1861,  was  $2100  or  $2200;  that  two  distinct  accounts  \^ere 
then  made,  and  that  there  was  a  special  agreement  with  the  bank  that 
tbe  said  balance  was  to  be  kept  as  a  special  deposit  until  the  end  of 
the  war;  that  it  has  not  been  drawn  for;  that  no  authority  was  given 
to  the  bank  to  make  the  appropriation,  as  was  done,  and  that  plaintiffs 
were  Dot  avFare  of  it  until  he  informed  them  after  inquiring  of  the 
president  if  it  was  subject  to  the  check  of  one  of  the  plaintiffs.  Mur- 
dock^s  deposition  corroborates  the  foregoing  iu  the  main. 

The  first  q^uestion  is,  has  the  coin  balance  to  the  credit  of  the  plain- 
tiJDfs,  or  any  part  of  it,  been  drawn  out  by  them  ?  The  president  of 
tbe  bank  says  it  has  been  drawn  against,  as  shown  by  the  account 
filed.  A  reference  to  this  account,  in  connection  with  the  special 
agreement  contained  in  the  bank  book  of  i)laiu tiffs,  docs  not  sustain 
this  position.  It  shows  that,  between  the  sixteenth  September,  1861, 
the  date  of  specie  suspensiou,  and  the  twenty-fifth  of  the  same  month, 
vhen  the  first  balance  was  struck  iu  said  account,  the  plaintiffs  had 
deposited  more  than  they  checked  out ;  and  at  each  subsequent  date, 
vhen  a  balance  was  struck,  the  same  fact  appears.  By  the  act  of  sus- 
peDuon  of  specie  payments  and  the  terms  and  intent  of  the  '^ agree- 
ment" or  "contract"  in  the  bank  book,  the  dealings,  after  the 
aiteenth  September,  were  to  be  in  Confederate  treasury  notes,  and  it 
vas  incumbent  on  the  bank,  under  the  above  state  of  facts,  to  prove 
specifically  that  this  particular  coin  balance  was  specially  drawn  for. 
It  is  not  to  be  presumed  that  an  ordinary  check,  after  said  date,  was 
paid  in  coin,  for  the  bank  had  suspended  specie  payments. 

But  the  bank  contends  that  the  balance  of  $;:006  94  to  the  credit  of 
plaintiffs  on  tenth  February,  1863,  which  excluded  the  coin  balance, 
was  appropriated  in  part  payment  of  plaintiffs'  indebtedness  on  the 
two  notes  above  referred  to,  and  to  establish  this  tlie  testimony  of  the 
president  as  to  a  custom  is  relied  on.  It  is  true  the  president  does 
state  that  sucb  a  custom  exists,  but  the  facts  of  this  case,  as  stated  by 


) 
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him,  Bhow  that  this  bank  did  not  follow  sach  a  custom,  if  it  existed. 
The  two  notes  fell  lUie,  respectively,  on  Juno  23  and  August  9,  1862, 
and  the  deduction  or  appropriation  was  not  made  until  tenth  February, 
1863,  and  then  only  by  special  permission  from  the  commanding  gen- 
eral, as  stated.  If  it  was  a  custom  with  this  and  other  banks  to  debit 
a  delinquent  depositor  with  the  amount  of  his  unpaid  note,  when  he 
had  funds  to  his  credit,  it  would  seem  reasonable  and  business-like  for 
the  bank,  in  tliis  instance,  to  have  followed  this  custom  and  made  the 
appropriation  or  debit  when  the  notes  fell  due,  and  there  would  have 
been  no  necessity  to  appeal  to  military  authority  for  permission  to  do 
so,  some  six  or  eight  months  afterwards.  This  action  of  the  bank 
shows  that  it  did  not  act  upon,  or  have  much  confidence  in,  such  a 
custom  as,  it  is  now  pretended,  existed.  « 

In  the  case  of  Morgan  v.  Lathrop,  12  An.  257,  it  was  decided  that  it 
Is  settled  law  in  this  State  that  in  the  confidential  contracts  arising 
from  irregular  deposits  of  this  nature,  compensation  does  not  take 
place,  and  the  depositary  is  not  authorized  to  apply  the  funds  on 
deposit  in  his  hands  to  the  payment  of  the  debts  of  the  depositor, 
except  there  is  a  special  mandate  from  him,  the  depositor,  or  a  course 
of  dealing  which  will  justify  such  application  of  the  funds.  See  7  An. 
35  J  2  An.  25;  10  R.  2C0;  11  An.  73.  No  sucli  special  mandate  or  course 
of  dealing  is  shown  in' this  case  to  justify  such  application. 

The  bank  can  not  claim  protection  by  a  military  order,  for  the  money 
was  not  taken  under  such  order.  Nor  can  it  profit  by  the  result  of 
the  suit  in  Tensas  parish,  for  this  question  was  not  raised  tJiere.  The 
petition  in  said  suit  did  not  set  out  the  manner  in  which  the  alleged 
credit  on  the  note  therein  sued  on  was  made,  and,  indeed,  no  mention 
was  made  of  any  credit,  but  the  whole  amount  of  the  note  waa  de- 
manded, and  the  plea  of  prescription  could  not,  under  the  circTlm- 
stances,  be  an  admission  of  the  right  to  make  the  credit  as  claimed, 
if,  indeed,  it  could  under  any  circumstances.  That  plea  is  now  become 
res  judicata  as  to  this  note,  and  plaintiffs  must  recover  the  coin  balance 
claimed  by  thon.  The  judge  a  quo,  however,  erred  in  awarding  more 
than  this  particular  balance.  The  additional  sum  of  $922  11,  allowed 
by  him,  appears  to  us,  from  the  evidence  and  especially  the  bank 
book,  to  be  in  Confederate  treasury  notes,  for  which  no  judgment  can 
be  given. 

It  is  therefore  ordered  that  the  judgment  appealed  from»  be  reversed, 
and  it  is  now  ordered  that  defendant's  reconventional  demand  be 
dismissed;  that  plaintiffs  recover  of  defendant  the  sum  of  $1084  83, 
with  legal  interest  from  fifteenth  June,  186!»,  payable  in  coin,  and 
all  costs  in  the  lower  court  3  plaintiffs  and  apx>ellees  to  pay  costs  of 
appeal. 

Behearing  refused. 


NEW  ORLEANS,  FEBRUARY,  1871.  117 

Lucas,  Wife  et  ala.  v.  Ellen  C.  Brooks  et  als. 

I  28    117 

No.  1938.— R.  A.  Lucas,  Wife  et  ala.  v,  Ellen  C.  Brooks  ct  als.       \.*7  im 

If  the  loss  or  destruction  of  on  olograpliio  will  or  a  sealed  letter,  which  it  is  claimed  is  a 
part  of  the  wiU,  bo  shown,  the  lo<^tee  claiming  under  the  will  or  the  sealed  letter,  may 
establi^  either  tho  contents  of  the  wUl  or  the  sealed  letter,  so  lost  or  destroyed,  by 
secondary  evidence.  And  if  it  bo  alleged  and  shown  by  the  legatee,  who  claims  under 
the  sealed  letter,  that  the  universal  legatee  under  the  will,  into  whose  possession  the 
settled  letter  came,  fraudulently  concealed  or  destroyed  it,  then,  and  in  that  cose,  the 
coort  wiU  apply,  in  &vor  of  the  party  claiming  under  the  sealed  letter  as  a  part  of  tho 
will  ^us  lost  or  destroyed  and  against  the  spoliator,  the  maxim,  omnia  prte^umurUvr 
contra  Mpotiatorem,  But  this  rule  will  not  be  applied  unless  tho  evidence  makes  it  cer- 
tain that  1^0  universal  legatee,  into  whose  possession  the  sealed  letter  came,  concealed 
or  destroyed  it  for  the  puriNwe  of  defeating  its  bequests. 

Where  a  sealed  letter,  which  accompanied  the  will,  has  been  lost  or  destroyed,  which  sealed 
letter  it  is  claimed  constituted  a  part  of  the  will,  is  sought  to  be  established  by  secondary 
evidence  as  fixrming  a  part  of  the  will,  which  has  been  admitted  to  probate,  all  the 
evidence  necessary  to  establish  the  vididity  of  an  olographio  will  must  bo  produced. 
Yhe  signature  of  the  sealed  letter,  claimed  to  be  a  part  of  the  will,  must  be  proved  in  the 
same  manner  and  by  the  same  kind  of  testimony  that  are  required  to  prove  the  signature 
to  the  will  itself!  If  the  evidence  and  presumptions  in  the  record  are  sufficient  to 
establish  that  the  sealed  letter  was  written  and  dated  by  the  testator,  this  fact,  coupled 
with  the  presumption  that  men  generally  sign  all  letters  written,  by  tliem,  is  not  sufficient 
to  josUfy  the  court  in  concluding  that  the  sealed  letter,  claimed  to  be  a  part  of  the  will, 
was  signed  by  the  testator. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans. 
Thomas 9  J.  Campbell,  Spoffard  dc  Campbell,  for  plaintiffs  and  ap- 
pellanta.  Conrad  <&  Son  and  C.  JRoselius  and  Alfred  Philips  and  Han- 
daU  Hunt,  for  defendants  and  appellees. 

How£LL,  J.  James  H.  Shepherd  died  in  New  Orleans  on  the 
twenty-seventh  of  July,  1837,  leaving  no  descendants,  but  a  mother, 
four  brothers,  a  sister  and  the  children  of  a  predeceased  sister, 
residing  out  of  this  State.  Among  his  papers  was  fouud  an  envelope 
bearing  a  superscription  in  his  handwriting,  as  follows :  ''  Inclosing 
J.  H.  S.  will  and  a  communication  to  R.  D.  Shepherd,  in  case  of  his 
death,  Abraham  Shepherd."  Upon  being  opened  by  the  probate 
judge  on  the  twenty-ninth  July,  1837,  two  documents  were  lound,  one 

indorsed: 

"J.  n.  Shepherd 

Last  olographical  will  and  testament. 

New  Orleans,  December  22,  1832. 
Wafer  [J.  H.  S.]  seal  f 

the  other  a  sealed  letter  addressed  to  ^'  Rezin  D.  Shepherd,  or,  in 
case  of  his  death,  Abraham  Shepherd ;''  both  indorsements  in  the 
handwriting  of  the  deceased.  The  will  was  duly  probated,  Jndah 
Touro  and  Jonathan  Montgomery  were  appointed  dative  testamentary 
executors  and  they  entered  upon  the  administration  of  the  succession, 
which  was  inventoried  at  $616,694  69,  and  C.  M.  Conrad,  Esq.,  was  ap- 
pointed attorney  for  absent  heirs.  The  will  is  in  the  following  words : 
"  I,  James  Harvey  Shepherd,  of  the  city  of  New  Orleans,  merchant, 
considering  the  uncertainty  of  this  life,  do  make  this,  my  last  will 
and  testament,  as  follows,  that  is  to  say: 
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First — I  give  and  bequeath  unto  my  brother,  Rezin  Davis 
Shepherd,  all  my  estate,  real  and  personal,  and  he  is  hereby  author- 
ized to  take  possession  of  the  same  without  the  intervention  of  any 
court  of  justice ;  should  he,  however,  not  survive  me  a  sufficient  time  to 
take  full  possession  of  my  estate,  I  then  leave  the  same  to  my  brother, 
Abraham  Shepherd,  who  is  hereby  authorized  to  take  possession  in  the 
same  manner  as  my  brother  Rezin  Davis,  should  he  survive  me. 

Second — I  now  revoke  all  former  wills  and  testaments  made  by 
me,  but  this,  my  last,  which  I  confirm. 

New  Orleans,  December  22,  1832. 

J.  H.  SHEPHERD." 

In  December,  1837,  R.  D.  Shepherd,  who  resided  in  Baltimore, 
Maryland,  was  recognized  as  the  sole  heir  and  legatee  under  this  will, 
and,  after  a  formal  renunciation  by  his  mother,  dated  in  September, 
1837,  was  subsequently,  by  order  of  court,  regularly  put  in  possession 
of  the  whole  estate  and  so  continued  as  sole  owner,  using  and  dis- 
posing of  it  until  his  death,  in  November,  1865,  when  he  bequeathed 
all  his  property,  without  distinction,  to  his  daughter  and  her  two  sons, 
the  defendants  herein.  The  mortuary  record  of  the  succession  of 
J.  H.  Shepherd  does  not  show  what  became  of  the  sealed  letter 
addressed  to  R.  D.  Shepherd,  but  it  appears  in  this  record  that  it  was 
handed  to  Mr.  Touro  in  court  on  the  day  of  the  probate,  to  be  for- 
warded according  to  its  address,  and  that  it  came  soon  after  into  the 
hands  of  Rezin  in  Baltimore. 

This  suit  was  instituted  in  February,  1867,  to  procure  from  his 
legatees  the  production  thereof,  to  ascertain  its  contents,  import  and 
intention,  and  to  give  authenticity  and  effect  to  it  as  a  part  of  the  will 
of  J.  H.  Shepherd. 

The  plaintiffs,  who  are  some  of  the  children  and  descendants  of 
Abraham  and  Henry  Shepherd,  brothers  of  the  testator,  allege  that  the 
said  ''sealed  letter"  was  testamentary  in  its  nature  and  import;  was 
written,  dated  and  signed  by  the  said  James  H.  Shepherd;  that  it  has 
been  concealed,  suppressed  and  destroyed  by  Rezin  D.  Shepherd, 
whose  duty  it  was,  as  well  as  of  the  said  executors,  to  present  it  to  the 
court  for  probate;  that  the  two  papers  constitute  the  will  of  the 
deceased,  the  dispositions  of  which  can  be  carried  into  effect,  although 
upon  the  face  of  them  there  may  be  a  purpose  to  evade  tlie  laws  of 
Louisiana  and  there  may  be  clauses  in  them  which  create  substitutions 
and  fidei  commissa ;  that  some  of  the  provisions  of  the  sealed  letter, 
which  radically  changes  the  dispositions  of  the  probated  paper,  have 
been  carried  into  effect  by  the  said  Rezin,  who  admitted  that  it  was 
obligatory  in  form  and  binding  upon  him  in  good  conscience,  and  they 
propound  the  following  as  in  substance  the  contents  thereof,  takeu 
from  a  letter  written  by  Abraham  Shepherd  to  one  Edmund  J.  Lee, 
to  wit : 
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'^Eztiact  from  a  letter  to  me  from  R.  D.  Shepherd,  dated  ninth 
October,  1838 :  Mr.  Touro  has  the  origiDal  letter  in  hia  possession,  a 
<copy  of  which  you  have  seen,  (1  mean  the  sealed  letter  left  by  James 
with  his  will,)  and  this  directs  that  mother  shall  renounce  all  claim  to 
^e  estate  and  that  Ann  shall  have  only  $5000,  Moses  nothing,  Eliza 
110,000,  the  residue  to  be  divided  amongst  his  nephews  and  nieces, 
doable  as  much  to  the  boys  as  girls }  but  all  these  things  you  know,  as 
you  have  deen  the  letter." 

**  The  sealed  letter,"  adds  Mr.  Abraham  Shepherd,  **  above  alluded 
to  also  excludes  expressly  my  brother  Rezin's  daughter  from  any  part 
of  this  estate,  stating  as  his  reasons  that  Rezin  would  be  enabled  to 
provide  amply  for  her  himself.  It  contains  also  a  legacy,  I  think,  of 
12000  to  George  Lee,  his  clerk,  and  one  of  his  gold  watch  to  Mr. 
Tonro.  My  brother  Rezin  is  to  have  full  control  of  the  estate,  after 
diatribution  of  these  legacies,  during  his  life,  with  the  power  of 
ezdading  any  of  the  nephews  and  nieces  referred  to,  should  they,  by 
vice  or  crime,  become  degraded  or  unworthy.  Such  part  of  the  estate 
jsmay  be  oecessary  for  his  use  and  comfort  he  is  authorized  to  appro- 
priate thereto,  and  is  requested  to  make  a  will  immediately  that  shall 
dispose  of  his  estate  at  his  (that  is  Rezin's)  death  agreeably  to  the 
above  directions. 

"The  recorded  will  briefly  devises  the  whole  estate  to  R.'  D. 
•Shepherd,  and  in  case  of  his  not  acting,  precisely  in  the  same  manner 
to  myselfy  thus  clearly  intending  that  either  of  us  should  hold  it 
4algect  to  the  instructions  of  his  (James's)  sealed  letter,  that  is,  as 
trostees  for  his  nephews  and  nieces  referred  to. 

(Signed)  AB.  SHEPHERD." 

In  the  original  letter  tlie  words,  "  Henry's  and  my  children,"  follow 
the  words,  '*  referred  to,''  but  are  omitted  in  the  petition. 

The  plaintiflls  pray  for  citation  of  defendants  and  all  parties  inter- 
-eatod,  and  that  the  authenticity  and  legal  effect  of  said  testamentary 
psper  be  established,  an  account  of  said  succession  be  ordered,  the 
rights  of  the  parties  as  heirs  at  law  or  legatees  under  said  will,  includ- 
ing the  sealed  letter,  be  fixed  and  a  partition  made  according  to  the 
Uws  of  Liomsiana  applicable  to  this  succession.  They  do  not  pray 
-expressly  or  explicitly  for  the  probate  of  the  said  document  as  the  will 
of  tiie  deceased  and  an  order  for  its  execution,  but  in  an  annexed 
petition  they  declare  that  they  have  presented  it  for  probate,  and  it 
may  be  the  necessary  implication  of  their  allegations  and  object  of 
their  suit,  otherwise  there  is  no  cause  of  action. 

The  defendants  deny  any  knowledge  of  the  ^'  sealed  letter,"  set  up 
<iild  under  the  will  of  Rezin  D.  Shepherd,  the  renunciation  of  his 
mother,  the  plea  of  res  judicata  and  the  prescriptions  of  five,  ten  and 
twenty  years. 
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The  first  question  for  solntion  is :  Is  the  ''  sealed  letter  "  the  will  or 
part  of  the  will,  in  olographic  form,  of  James  H.  Shepherd? 

A  testament  is  the  act  of  last  will,  clothed  with  certain  solemnities, 
by  which  the  testator  disposes  of  his  property,  either  universally  or 
by  universal  title  or  by  particular  title.    C.  C.  1564. 

The  name  given  to  the  act  of  last  will  is  of  no  importance.  If  it  be 
clothed  with  the  forms  required  for  the  validity  of  a  testament  and  the 
clauses  it  contains  or  the  manner  in  which  it  is  made  clearly  establish 
that  it  is  a  disposition  of  last  will,  it  is  a  valid  testament.    C.  C.  1563. 

The  formalities  to  which  testaments  are  subjected  by  the  provisions 
of  the  code,  must  be  observed,  otherwise  the  testaments  are  null  and 
void.    C.  C.  1588. 

The  olographic  testament,  to  be  valid,  must  be  entirely  written, 
dated  and  signed  by  the  hand  of  the  testator.  C.  C.  1581.  It  must  be 
acknowledged  and  proved  by  the  declaration  of  two  credible  persons, 
who  must  attest  that  they  recognize  the  testament  as  being  entirely 
written,  dated  and  signed  in  the  testator's  handwriting,  as  having 
often  seen  him  write  and  sign  during  his  lifetime.  C.  C.  1648.  And 
these  declarations  shall  be  taken  in  writing,  signed  by  the  witnesses 
and  recorded.    C.  P.  939  et  scq. 

This  proof  has  not  been  adduced  in  this  case  and  no  witness  testifi(:s 

to  having  ever  seen  the  instrument  under  consideration.    It  is  true, 

however,  that  a  communication  in  writing  addressed  to,  and  received 

by,  R.  D.  Shepherd,  was  found  in  the  envelop  with  the  will  which  was 

probated,  and  the  plaintiffs  have  undertaken  to  prove  it  as  a  will  lost 
or  destroyed,  upon  the  principle,  which  seems  to  be  settled,  thac 
in  case  of  the  loss  or  destruction  of  an  olographic  will,  the  legatee 

may  establish  it  by  secondary  evidence.  See  11  An.  124  and  authori- 
ties there  cited 

In  the  effort  to  do  this  they  allege  and  claim  to  have  proved  that  the 
sealed  letter  was  testamentary  in  its  purport  and  was  fraudulently  con- 
cealed and  destroyed  by  R.  D.  Shepherd,  under  the  maxim  omnia  jprcesu- 
muntur  contra  spoliatorem  and  the  direct  evidence  adduced  by  them, 
and  that  under  the  operation  of  this  maxim,  together  with  the  fact 
that  men  generally  sign  all  letters  written  by  them,  we  must  presume 
that  this  letter,  admitting  it  to  be  written  and  dated  by  the  testator^ 
was  also  signed  by  him.  The  fact  that  men  generally  sign  their  letters, 
can  have  little  effect  in  proving  the  signature  to  an  olographic  will. 
It  is  just  as  necessary  to  prove  the  signature  as  the  date  and  hand- 
writing, and  the  failure  to  prove  either  one  by  some  competent 
evidence  will  render  the  testament  invalid.  Custom  is  not  admitted 
as  proof  of  either.  And  the  fact  that  private  letters  are  sometimes 
not  signed,  will  leave  uncertainty  at  least.  But  conceding  that  the 
solemn  formalities  of  an  olographic  will  may  be  established  in  Louis» 
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iana  by  presamption,  do  the  facts  developed  in  the  record  warrant  the 
application  of  the  maxim,  thus  invoked  against  the  defendants,  and  so 
supply  the  proof?  We  think  not.  It  is  clearly  shown  that  in  August 
or  September,  1837,  soon  after  the  death  of  James  and  before  Rezin 
came  to  New  Orleans  to  take  possession  of  the  succession,  Abraham^ 
the  father  of  some  of  these  plaintiffs  and  an  attorney  at  law,  was 
shown  a  copy  of  this  sealed  letter  and  knew  then  as  much  of  its 
character  and  contents  as  afterwards  or  as  plaintiffs  now  do ;  and  that 
la  October,  1838,  he  wrote  the  letter,  which  is  propounded  as  the  sub- 
stance of  the  will  which  they  ask  to.  be  probated  and  in  which  is  the 
extract  from  a  letter  of  Rezin,  informing  him,  and  others  through 
him,  that  the  origiual  letter,  the  '^  sealed  letter,"  was  then  in  the  pos- 
session of  Mr.  Touro.  In  several  other  letters  to  Abraham  during  that 
and  the  sncceeding  year,  Rezin  alludes  freely  to  the  contents  of  this 
letter  and  his  own  views  and  purposes  in  regard  to  it.  It  was  also 
equally  known  to  the  mother,  when  in  1837  she  renounced,  and  to 
Moses,  another  brother.  In  August,  1839,  Rezin  wrote  to  his  sister 
Aim,  describing  it  fully  and  telling  her  that  he  had  shown  it  to  Abra-' 
ham,  to  Mr.  Touro  and  Mr.  Montgomery,  and  had  deposited  it  with  his 
will.  In  the  same  month  he  wri^te  on  this  subject  to  £.  J.  Lee,  also  a 
lawyer  and  the  surviving  husband  of  his  sister,  Eliza,  and  to  whom 
Abiaham  had,  in  October,  1838,  written  the  letter  copied  in  the  peti- 
tion. In  April,  1844.  he  again  wrote  to  Lee,  giving  the  purport  of 
said  sealed  letter;  and  in  March,  1849,  he  wrote  to  Lee  and  his 
brother,  Henry,  the  father  of  the  other  plaintiffs,  on  the  same  subject^ 
giving  his  own  construction  of  the  letter  and  its  scope  and  intent. 
Bobert  Lucas,  connected  with  one  of  the  plaintiffs,  testifies  that,  in 
1859,  he  alluded  to  the  contents  of  said  letter  in  a  conversation  with 
Eezin,  who  replied  that  he  then  had  it.  The  depositions  of  Lee, 
William  Lucas  and  others  show  that  the  existence,  nature  and  con- 
tents of  said  letter  were  known  to,  and  frequently  discussed  by,  the 
Beveial  branches  of  the  Shepherd  family  soon  after  the  death  of  James 
and  since. 

Under  these  circumstances  there  was  no  such  concealment,  suppres- 
sion or  deception  as  to  authorize  the  invocation  of  this  maxim  against 
Bain  himself.  A  ver^p  strong  case  must  be  presented  to  warrant  the 
charge,  under  any  circumstances,  that  a  private  sealed  letter  has  been 
concealed  or  suppressed,  to  the  prejudice  of  third  parties,  by  the  per- 
son to  whom  it  is  written.  The  law  and  society  attach  deserved 
inviolability  to  private  correspondence^  and  courts  of  justice  are  care- 
M  rather  to  guard  than  invade  that  inviolability.  The  action  of  the 
probate  judge  in  turning  over  this  letter  to  those  seeking  the  probate 
of  the  will^  to  be  delivered  as  addressed^  was  in  accordance  with,  and 
justified  by,  this  principle. 
16 
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There  is  no  proof  in  the  record  that  Rezin  deatroyed  this  letter^  and 
the  defendants  never  saw  it.  The  destraction  of  books  and  papers, 
-which  occurred  in  1855,  was  of  mercantile  effects,  and  prior  to  the  date 
at  which  plaintiffs  proye  it  to  have  been  in  existence.  No  one  ever 
made  a  demand  on  Rezin  for  the  production  or  view  of  the  letter,  or 
took  any  step  to  assert  any  right  nnder  it  during  his  lifetime.  The 
plaintiffs  or  their  parents  have  known  for  thirty  years  what  they  now 
know,  and  what  they  ask  the  court  to  accept  as  a  will.  If  it  Vas  be- 
lieved that  this  ^'  sealed  letter  "  contained  testamentary  dispositions  in 
favor  of  those  now  claiming,  its  production  could  have  been  secured 
during  the  lifetime  of  Rezin,  or  at  least  the  proper  effort  should  have 
been  made 

But  can  this  presumption ,  if  applicable  as  against  Rezin,  be  invoked 
against  tlicse  defendants,  who,  it  is  admitted,  know  nothing  of  the 
existence  or  nature  of  the  letter  t  The  charge  made  is  a  crimoi  and  it 
is  carrying  the  doctrine  too  fia  to  apply  it  to  parties  totally  ignorant 
of,  and  not  responsible  for,  the  personal  crimes  of  another.  It  is  truly 
«aid  the  defendants  will  benefit  by  the  crime  of  tlieir  ancestor,  if  com- 
mitted, and  yet  it  is  not  from  that  solely,  but  also  from  the  neglect  of 
plaintiffs  or  their  ancestors  to  urge  their  demand  when  they  might 
properly  have  invoked  this  rule  of  evidence.  They  should  not  profit 
by  their  own  fault,  nor  be  exempt  from  the  consequences  of  their 
ancestors*  fault,  any  more  than  the  defendants  from  that  of  their  ances- 
tors. To  apply  this  rule  in  this  case  would  make  titles  to  property 
derived  from  testaments  most  precarious. 

The  law  has  provided  for  the  transmission  of  property  at  the  death 
of  the  owner,  but  has  given  to  the  owner  the  right  to  modify  and 
change  this  order  under  certain  fixed  conditions,  a  compliance  with 
which  is  essential.  When  the  prescribed  conditions  and  forms  are 
shown  plainly  to  have  been  observed,  and  rights  of  property  are  vested 
and  enjoyed  for  a  series  of  years  under  them,  something  more  than 
suspicion,  inference,  surmise  or  presumption,  drawn  from  a  fragmentary 
family  correspondence,  covering  many  years,  is  required  to  overturn 
what  has  been  done  apparently  in  strict  conformity  with  law,  and  has 
regularly  received  the  sanction  of  the  appropriate  tribunal  of  justice. 
We  do  not  pretend  to  imply  that  a  will,  made  in  legal  form  and  exe- 
cuted under  an  order  of  court,  may  not  be  set  aside.  But  we  do  say 
that  when,  as  in  this  case,  the  attempt  is  made  after  a  lapse  of  nearly 
a  third  of  a  century,  and  the  immediate  actors  have  passed  away,  the 
parties  who  make  it  and  do  not  show  surprise,  recent  discoveries  of 
their  rights,  or  some  good  cause  for  such  delay,  must  be  held  to  the 
strictest  proofs. 

The  plaintiffs  have  not  cited  any  authority  in  our  State,  where  the 
formalities  of  an  olographic  will  have  been  established  under  the 
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maxim  as  invoked  here,  and  we  have  been  unable  to  find  any.  Some 
French  and  English  works  are  quoted  with  much  confidence  as  sup- 
porting such  a  doctrine,  but  it  is  well  to  bear  in  mind  that  the  law,  in 
Louisiana,  in  relation  to  the  form  and  proof  of  olographic  wills,  differs 
in  some  important  respects  from  the  law  on  the  same  subject  in  the 
•countries  referred  to.  An  examination,  however,  of  those  cited  shows 
them  to  be  actions  against  the  immediate  legatees  or  devisees,  and  in 
cases  where  they  were  called  on  by  due  process,  and  had  been  shown 
to  have  committed  suppression,  mutilation  or  destruction.  The  cases 
most  analagous  are  reported  in  Dalloz'  Jurisprudence  Qenerale^  and  in 
them  the  parties  held  liable  had  been  proceeded  against  correctively 
[criminally],  and  found  guilty  of  having  mutilated,  concealed  or  de- 
stroyed second  wills,  by  which  the  first,  under  which  they  held,  were 
revoked  or  supplemented,  and  the  courts  decided  that  the  principle, 
on  which  the  maxim  invoked  herein  is  founded,  should  apply.  With- 
out expressing  concurrence  or  dissent  as  to  the  reasoning  and  decisions 
in  those  cases,  we  need  only  remark  that  the  law  and  facts  thereof  do 
not  apply  to  this.  As  the  rule  does  not  apply,  we  can  not  say  the 
defendants  are  not  permitted  to  object,  that  it  is  not  shown  that  the 
instrument  was  in  due  form,  and  to  require  direct  proof  thereof,  which 
proof  has  not  been  furnished. 

But,  admitting  it  to  be  entirely  written,  dated  and  signed  by  James 
H.  Shepherd,  it  is  not  shown  to  have  contained  testamentary  disposi- 
tions of  the  testator's  property,  in  the  sense  of  the  law  defining  testa- 
ments, and  should  not,  consequently,  be  admitted  to  probate  and 
•execution  as  his  will,  and,  as  a  matter  of  course,  it  can  have  no  efi'ect 
whatever  for  any  purpose  unless  probated  and  ordered  to  be  executed. 
C.  C.1637^  6  An.  105. 

All  that  Rezin  has  written  and  said  about  it  must  be  taken  together 
«8  evidence,  and  from  it  we  conclude  that  the  "  sealed  letter^'  was  not 
testamentary,  or  a  part  of  the  will  of  James,  but  simply  a  confidential 
letter  to  his  legatee,  containing  suggestions  and  requests,  a  compliance 
with  which  rested  in  the  conscience  of  the  legatee.  It  is  notable  that 
in  each  of  his  letters  bearing  directly  on  this  point,  introduced  iu 
•evidence  by  the  plaintiffs,  Rezin  emphatically  stated  that  the  giving  or 
disposal  contemplated  was  left  to  his  own  discretion ;  and  where  he 
uses  the  words  "  legacies,"  •*  bequests,"  etc.,  the  context  and  his  con- 
duct show  that  they  were  gifts  which  he  himself  was  to  make  as  owner 
l»y  nniversal  title  under  the  will,  and  not  legacies  left  by  James.  He 
Also  states  that,  in  a  letter  of  subsequent  date  to  the  one  in  question, 
James  made  some  changes  in  the  suggestions  contained  in  the  former. 
All  that  any  of  the  witnesses  have  said  is  derived  originally  from 
BeziD,  whose  statements  must  controL  A  testament  disposes  of  the 
jffoperty  ot  the  testator,  and  not  of  the  legatee* 
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It  is  evident,  also,  that  James  did  not  consider  this  docament  as  his 
will,  or  any  part  of  it.  He  very  clearly  indicated,  by  the  indorsements 
on  the  envelops  and  other  respective  papers,  which  was  his  will  and 
which  was  not.  He  distinctly  named  and  marked  one  a  ''will,"  and 
the  other  ''  a  communication  to  R.  D.  Shepherd '' — ^not  a  codicil  to  his 
will,  not  directions  as  to  carrying  out  his  own  dispositions  of  his 
estate,  but  a  communication,  a  letter,  sealed  and  addressed  to  '^  R.  D. 
Shepherd,  or,  in  case  of  his  death,  Abraham  Shepherd."  In  the  will, 
no  reference  is  made  to  the  letter,  and  the  record  does  not  show  it  to 
be  anything  more  than  what  he  intended  it — a  private  letter,  lacking 
the  legal  requisites  of  a  will,  and  conferring  on  third  parties  no  rights 
that  can  be  enforced  by  action  at  law. 

It  is  clear,  also,  from  their  conduct,  that  the  family  did  not  consider 
it  a  will  in  their  favor,  but,  at  most,  a  direction  or  request  to  Rezin  to 
make  his  wiU  in  their  favor,  and  they  do  not  agree  as  to  the  manner  in 
which,  or  the  persons  in  whose  favor,  it  was  to  be  made.  Henry 
Shepherd,  the  brother,  says  that  after  the  letters  to  himself  and  Lee 
were  received,  his  mother  and  brother  Abraham  always  acted  and 
spoke  in  perfect  harmony  with  the  hypothesis  that  the  testamentary 
dispositioti  made  by  James  H.  Shepherd  of  his  estate  to  R.  D.  Shepherd 
was  final  and  conclusive,  and  no  question  was  ever  made,  to  his 
knowledge,  as  to  the  correctness  of  the  information  imparted  by  Rezin 
in  said  letters.  One  of  the  brothers,  the  brother-in-law,  and  one  or 
two  of  the  friends  of  the  family  who  have  testified,  were  lawyers,  and 
if  the  sealed  letter  was  thought  to  have  conferred  any  legal  rights, 
they  certainly  could  and  would  have  been  asserted. 

It  must  be  borne  in  mind  that  no  one  is  claiming  a  special  legacy  or 
damages  for  withholding  what  was  devised  to  one  or  more.  To  such  a 
claim  the  plea  of  prescription  would  be  successfully  opposed.  The 
suit  is  to  establish  a  certain  document  of  a  concurrent  date,  as  a  part 
of  the  will  of  James  H.  Shepherd,  which,  as  described,  would,  if 
effectual,  make  a  totally  different  disposal  from,  and  really  revoke,  the 
part  acknowledged,  probated  and  executed  as  a  will.  This  demand, 
in  our  opinion,  is  not  sustained  by  legal  proofs.  To  probate  it  would 
be  the  making,  by  the  court,  of  a  new  and  different  will  for  the  tes- 
tator from  the  mere  declarations  of  the  parties  for  whose  benefit  the 
will  is  to  be  made,  not  as  to  what  they  know,  but  as  to  their  recollec- 
tion of  what  Rezin  had  told  or  written  to  them. 

Judgment  affirmed. 


VVyly,  J.,  concurring.  Large  amounts  appear  to  be  involved,  and 
great  learning  and  abHity  have  been  displayed  by  the  counsel  engaged 
in  this  litigation ;  many  difficult  questions  of  law  have  been  discasaed 


NEW  ORLEANS,  FEBRUARY  1871.  125 

Lucas,  Wife  et  als.  ▼.  El|en  C.  Brooks  et  als. 

in  the  written  and  oral  arguments,  especially  the  doctrine  of  substitu- 
tions, vnlt^ar  and  ficlei  commissary;  but  I  do  not  regard  these  cases  as 
diiflcnlt. 

A  man  named  Shepherd  died  in  this  city  in  1837,  leaving  his 
olographic  will  and  a  sealed  letter  addressed  to  his  universal  legatee ; 
tbej  \rcre  both  contained  in  the  same  package  or  envelop;  the 
olographic  will  was  duly  proved,  registered,  ordered  to  be  executed, 
and  the  universal  legatee  went  regularly  into  possession  of  the  est  te, 
the  sealed  letter  was  delivered  to  the  universal  legatee,  to  whom  it 
was  directed,  and  very  soon  thereafter  the  heirs  at  law  of  the  testator 
were  advised  of  the  contents  of  the  sealed  letter  bv  the  universal 
legatee. 

The  complaints  of  the  heirs  at  law  now  are,  that  this  sealed  letter,  of 
the  contents  of  which  they  were  advised  at  least  a  quarter  of  a  century 
ago,  was  a  testamentary  paper,  and  was  part  of  the  will  of  the  tes- 
tator, and  should  have  been  probated  with  the  olographic  will  in  1837. 

The  universal  legatee  is  dead,  and  his  heirs,  in  answer  to  the  call  for 
the  sealed  letter,  say  it  was  never  in  their  possession,  and  they  have  no 
faiowledge  concerning  it. 

This  sealed  letter  has  never  been  probated^  ftud  the  record  does  not 
contain  sufficient  proof  to  admit  it  to  probate ;  it  is  not  shown  that 
this  letter,  left  with  his  will,  was  designed  by  the  testator  to  form  a 
part  thereof;  it  is  not  shown  that  the  letter  was  wholly  dated,  written 
and  signed  by  the  testator ;  that  it  instituted  an  heir,  or  was  intended 
as  a  testament.  But  it  is  contended  that  the  sealed  letter  was  sup- 
pressed by  the  universal  legatee  after  he  received  it ;  that  he  was  a 
spoliator,  and  all  the  presumptions  are  against  him  and  his  heirs.  I 
fiilly  recognize  the  force  of  the  maxim,  but  think  its  application  not 
justified  by  the  facts  disclosed  in  the  record  of  these  cases.  A  letter 
of  such  importance,  of  the  contents  of  which  the  heirs  at  law  have 
been  advised  by  the  universal  legatee  for  a  quarter  of  a  century,  and 
held  by  him  openly  for  so  long  a  period  to  their  knowledge,  without 
ever  a  call  being  made  by  them  for  it,  or  even  an  intimation  that  it  was 
a  testamentary  paper,  can  not  fairly  be  said  to  be  a  suppressed  testa- 
ment at  this  late  day,  because  the  heirs  of  the  universal  legatee  are 
not  able  to  produce  it.  The  fact  that  he  so  often  communicated  its 
contents  in  his  numerous  letters  to  the  heirs  at  law,  and  held  it  openly 
for  so  many  years  without  any  demand  for  it  on  their  part,  or  any 
charge  that  it  was  a  testamentary  paper,  convinces  me  that  there  was 
no  suppression  of  a  testament  in  contemplation  of  law  or  otherwise. 

It  is  useless  to  discuss  the  contents  of  the  sealed  letter,  ^wliether  it 
'vas  a  testamentary  paper,  involving  a  fidei  commissary;  substitution 
or  not,  because  it  has  not  been  proved  and  ordered  to  be  executed. 
Article  1637,  C.  C,  provides  that  a  testament  is  without  efifect  until  it 
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i8  proved  and  tlie  execution  of  it  is  ordered.  This  principle  was  recog- 
nized in  the  case  of  Stewart's  Curator  v.  Row,  10  La.  530;  also  la 
Marcus  v.  Barcas,  5  An.  265,  in  which  it  was  held  that  until  a  will  has 
been  proved,  *'  it  can  produce  no  legal  effect,  and  is  not  admissible  in 
evidence."  In  the  case  of  the  Heirs  of  Landry  v.  Heirs  of  Duarin,  5 
An.  612,  it  was  held  that:  *^  A  testament  is  without  effect  until  it  has 
been  duly  proved  and  the  execution  ordered  by  competent  authority .''^ 
The  same  doctrine  is  affirmed  in  Aubert  v,  Aubert  et  al.,  6  An.  104. 
Whetlier  the  sealed  letter  was  a  testamentary  paper  or  not,  it  can  have 
no  effect,  because  it  has  not  been  proved,  and  the  records  do  not  con- 
tain sufficient  evidence  to  entitle  it  to  probate.  The  maxim,  omnia 
prccsumuntur  contra  spoliatoremy  has  no  application  whatever  to  the 
cases  before  us,  as  disclosed  by  the  records,  there  being  no  suppression 
of  a  testament,  or  a  testamentary  paper,  in  contemplation  of  law. 

There  being  no  proof  to  authorize  the  probate  of  any  other  will,  or 
evidence  of  the  suppression  of  a  testamentary  paper  as  charged,  I 
think  the  olographic  will,  probated  in  1837,  should  remain  undisturbed, 
and  the  title  to  property,  acquired  thereunder,  more  than  a  quarter  of 
a  century  ago,  should  not  now  be  questioned. 

I  concur  in  the  opinion  of  the  court  in  these  cases. 


Taliafehro,  J.,  dissenting.  I  dissent  from  the  opinion  of  the 
migority  of  the  court  for  the  reason  that  I  believe  the  '^  sealed  letter  " 
constituted  a  part  of  the  will  of  James  H.  Shepherd  and  that  it  was 
fraudulently  concealed  and  destroyed.  I  am  not  satisfied  from  any- 
thing in  the  record  of  the  case  that  the  letter  was  merely  a  memoran- 
dum or  statement  of  the  wishes  of  the  testator,  the  compliance  with 
which  was  contingent  upon  the  will  of  Rezin  D.  Shepherd.  I  conelude- 
from  the  entire  evidence  that,  in  relation  to  the  plaintiff  in  these  cases, 
the  conduct  of  this  man  throughout  his  entire  management  of  the  suc- 
cession of  his  brother,  was  disingenuous,  evasive,  tortuous.  It  is  not 
clear  to  my  mind  he  ever  disclosed  fully  and  truthfully  the  purposes 
expressed  by  the  testator  in  that  letter.  He  has,  however,  disclosed 
enough  to  satisfy  me  that  that  instrument  should  be  taken  and  con- 
strued as  part  of  the  will  of  the  testator.  The  disclosure  which  ho 
has  made  shows  that  the  instrument  conferred  rights  upon  the 
plaintiffs.  He  spoke  of  it  as  containing  'legacies"  and  ''bequests" 
•made  by  his  brother.  Referring  to  it  he  said:  ''This  directs  that 
mother  shall  renounce  all  claim  to  the  estate,  and  that  Ann  shall  have 
only  $5000,  Moses  nothing,  Eliza  Lee  $10,000;  the  residue  to  be 
divided  amongst  his  nephews  and  nieces,  double  as  much  to  the  boys 
as  the  girls."  He  subsequently  said  in  regard  to  Mrs.  Hammond:  ''  I 
shall  see  that  all  her  rights  shall  be  taken  care  of  according  to  the 
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wording  of  the  sealed  letter.  He  thought  his  brother  had  rather  ''cut 
her  off''  by  leaving  her  only  $50(X).  **  The  residue  to  be  divided,"  etc. 
The  terms  and  phraseology  used  clearly  import  that  testamentary  dis- 
positions were  made  by  this  instrument.  He  kept  the  sealed  letter 
strictly  to  himself  and  talked  about  what  it  contained.  When  he  found 
that  suspicion  was  aroused  in  regard  to  his  dealings  with  those  who 
were  interested  in  the  provisions  contained  in  the  act,  he  announced 
that  it  should  be  placed  with  his  own  will  to  stand  as  a  shield  to  pro- 
tect him  against  obloquy  and  reproach.  This  pledge  he  did  not 
redeem.  His  will  was  preserved  amid  the  wreck  of  preceding  years, 
but  not  the  sealed  letter.  Under  this  state  of  facts  the  terms  and 
expressions  used  by  him  in  speaking  of  its  contents,  when  they  import 
rights  and  benefits  conferred  upon  others,  are  to  be  taken  in  theii 
fullest  and  broadest  sense ;  and  with  rigid  scrutiny  and  tardy  admis- 
sion when  they  indicate  advantages  to  himself.  Presumptions  are  al] 
against  him  and  in  favor  of  the  parties  claiming  rights  under  the  act 
which  was  always  in  possession  of,  and  withheld  by,  himself. 

It  is  said  in  behalf  of  the  defendants  that  the  plaintiffs  have  slept 
upon  their  rights;  that  they  shonld  long  since  have  demanded  the 
production  of  the  sealed  letter,  if  they  believed  it  to  be  a  will  and  to 
contain  imiK>rtant  provisions  in  their  favor.  By  the  version  given  of 
the  sealed  letter  by  R.  D.  Shepherd,  the  plaintiffs  were  to  receive 
nothing,  or  at  least  were  to  wait  until  his  demise  for  the  greater  part 
of  what  they  were  to  receive ;  that  the  request  of  James  H.  Shep- 
herd  was,  that  the  plaintiffs  were  to  be  provided  for  by  Rezin  I>. 
Shepherd's  will.  They  waited  for  this  will  and  got  notliing  by  it.  If 
the  plaintiffs  have  slept  upon  their  rights,  their  lethargy,  it  is  clear  tj 
me,  was  produced  by  placebos  administered  by  Rezin  D.  Shepherd. 
He  exercised  a  controlling  influence  over  them,  at  times  holding  out 
encouraging  hopes,  and  at  other  times  assuming  a  tone  of  intimi- 
dation and  a  manner  of  expression  calculated  to  dampen  their  expec- 
tations. He  had  their  confidence,  and  they  trusted  to  his  faith  and 
fair  dealing. 

The  efforts  made  on  the  part  of  the  defense  to  show  that  the  estate 
of  James  H.  Shepherd  was  insolvent,  I  do  sot  regard  as  successful. 
There  was,  doubtless,  a  large  indebtedness,  but  looking  to  the  circum- 
stances attending  it  and  the  means  and  appliances  of  the  estate,  that 
indebtedness  was  not  so  formidable  as  pretended.  It  is  a  significant 
fact  that  no  record  has  been  shown  of  the  administration  by  R.  D. 
Shepherd  of  that  large  estate ;  no  books  or  papers  presented  to  show 
its  exact  condition  and  liquidation.  It  is  a  matter  of  history  that  at 
the  tim^  of  the  death  of  James  H.  Shepherd,  1837,  a  ruinous  revulsion 
in  the  financial  affairs  of  this  country  occurred,  the  result  ot  an 
inflated  paper  currency,  which,  through  an  unwise  policy,  waa  inaugu- 
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rated  upon  the  expiration  of  the  last  charter  of  the  National  Bank,  in 
1832.  Yet,  although  in  the  commercial  circles  many  failures  occurred, 
and  serious  troubles  affected  the  agricultural  and  manufacturing  inter- 
ests, so  great  were  the  recuperative  energies  of  the  nation  that  these 
difficulties  were  of  short  duration.  When,  by  the  kind  feelings  of  his 
wealthy  and  philanthropic  friend,  Mr.  Touro,  money  was  promptly 
advanced  in  large  amounts  to  discharge  the  pressing  debts  of  James 
H.  Shepherd,  and  enable  the  administrator  to  pass  the  crisis  in  safety, 
only  ordinary  business  capacities  wore  required  to  retrieve  the  estate 
from  its  embarrassments.  These  facts  were  known  to  Mr.  Touro  or 
else  he  would  hardly  have  been  so  liberal.  He'  knew  he  was  lending 
money  on  good  security,  and  doubtless  he  received  every  dollar  of  it 
back.  That  Rczin  D.  Shepherd  did  use  energy  and  skill  in  marslial- 
ing  the  resources  of  the  estate  and  directing  them  with  judgment,  and 
that  he  did  advance  freely  money  of  his  own  in  aid  of  his  brother's 
estate,  and  that  the  estate  owed  him,  there  can  be  no  doubt ;  but  I  am 
slow  to  believe  that  all  his  labors  and  sacrifices  in  that  direction 
entitled  him  to  gulp  this  immense  property  for  his  pains.  He  said  he 
was  constituted  universal  legatee  of  his  brother's  estate  by  way  of 
security  for  a  heavy  debt  his  brother  owed  him.  Without  adverting 
to  the  novelty  of  this  kind  of  security,  it  may  be  remarked  that,  if  such 
were  the  case,  it  must  be  presumed  in  the  absence  of  any  account  or 
exhibit  of  his  management  of  the  estate,  that  this  heavy  debt,  as  well 
as  all  other  debts  of  the  estate,  was  finally  paid  out  of  the  resources, 
revenues  and  means  of  the  estate.  After  a  pretty  careful  examination 
of  this  part  of  the  controversy,  I  am  of  the  opinion  that  the  counsel 
for  the  plaintiffs  have  rendered  ineffectual  the  efforts  on  the  other  side 
of  the  question  to  show  an  insolvency  of  the  estate,  and,  as  alleged  by 
R.  D.  Shepherd,  to  establish  the  great  losses  sustained  from  the  failure 
of  its  debtors,  and  that  much  of  the  property  of  the  estate  would 
never  be  worth  its  appradsed  value.  The  large  sugar  estate  called 
"  Golden  Grove,"  yielded  a  net  annual  itjvenue  of  from  $20,000  to 
$25,000;  it  was  cultivated  by  R.  D.  Shepherd  four  years,  and  was 
afterward  sold  for  $250,000.  The  executors  collected  $201,000,  and 
turned  over  to  R.  D.  Shepherd  property  appraised,  at  a  time  of 
extreme  though  temporary  depression  of  value,  at  $537,124.  At  the 
time  R.  D.  Shepherd  received  the  estate  the  debts  against  it  amounted 
to  $324,221 

That  a  will  may  be  written  upon  as  many  pieces  of  paper  as  a 
testator  may  choose,  I  think  will  not  be  denied.  That  the  sealed 
letter  was  no  will  or  part  of  a  will  because  it  was  not  probated,  can 
not  be  maintained  in  face  of  the  damaging  fact  that  R.  D.  Shepherd, 
or  his  heirs  having  it  in  their  own  possession,  have  put  it  forever  out 
of  the  power  of  the  plaintiffs  to  present  it  for  probate.    The  existence 
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of  tLe  instrument  is  proved ;  its  destruction  or  loss  by  the  ant  oF  R.  D. 
Sheplierd  or  his  heirs  is  clearly  established ;  its  detention  by  R.  D. 
Shepherd  is  a  badge  of  fraud;  the  foundation  is  established  for 
proving  its  contents;  the  character  of  its  contents  is  sufficiently 
shown  t-o  constitute  it  a  part  of  the  \N'ill  of  James  H.  Shepherd,  and  it 
should  BO  6e  taken  in  connection  with  the  act  with  which  it  was  found 
in  the  same  envelop.  As  to  whether  the  will  be  null  on  account  of 
its  containing  a  substitution  or  fidei  commissumy  I  think  would  be  an 
ulterior  question,  and  I  decline  to  consider  it.  I  think  judgment 
should  be  rendered  in  favor  of  plaintiffs. 
Rehearing  refused. 


No.  2312. — C.  M.  Shepherd  et  als.  v.  Ellen  Brooks  et  als. 

A  fidH  eommissum  is  prohibit43d,  even  in  favor  of  parties  capable  of  receiving.  The  interpo- 
ation  of  parties  in  a  testament  without  interest  is  a  fidei  eommissum  within  the  prohi- 
bitioiL,  and  snch  interposition,  being  made  in  fraud  of  the  law,  may  be  proved  dehors  the 
wilL  But  the  proof  most  show  not  only  the  intention  of  the  testator  to  create  a  trust, 
}mt  it  most  show,  also,  that  the  interposed  person  was  aware  of,  or  that  he  has  discovered 
aach  intention,  and  that  he  has  executed,  or  intends  to  execute,  the  trust,  notwithstand- 
ing his  discovery  of  the  intention  of  the  testator. 

APPEAL  from  Second  District  Court,  parish  of  Orleans.     Hiomas,  J. 
(7.  M.  Conrad  &  Son,  for  plaintiffs  and  appellants.     0.  Boselius  & 
Alfred  Philips  and  Randall  Hunt,  for  defendants  and  appellees. 

Howell,  J.    This  is  an  action  by  other  collateral  relations  of  James 

H.  Shepherd,  deceased,  against  the  heirs  of  Rezin  D.  Shepherd,  de- 

ceased,  and  differs  from  the  one  just  decided  in  demanding  that  the 

will  of  J.  H.  Shepherd  be  declared  null,  in  whole — first,  because  it 

contains  a  substitution  in  favor  of  Abraham  Shepherd,  who  wa«  to 

take  under  it  in  case  Rezin  did  not;  or,  secondly,  because;  taken  in 

connection  with  a  letter  addressed  to  Rezin,   of   concurrent  date, 

written,  dated  and  signed  by  James,  and  fraudulently  suppressed  by 

Rezin,  the  two  constituting  the  real  will,  it  creates  a  substitution  or 

a  fidei  commissum  in  favor  of  certain  of  the  testator's  nephews  and 

nieces^  or  null  so  far  as  it  attempts  to  deprive  the  testator^s  mother  of 

her  legitime  and  disinherit  her  without  cause. 

The  same  defense  was  set  up  in  both  cases.  Both  were  tried,  argued 
and  decided  together^  on  the  same  evidence,  in  the  court  below,  and  so 
argaed  and  submitted  in  this  court. 

First — As  to  the  first  ground  of  nullity,  we  think  article  1508,  C.  C, 
applies.  It  declares  that  '^  the  disposition  by  which  a  third  person  is 
called  to  take  the  gift,  the  inheritance  or  the  legacy,  in  case  the  donee, 
the  heir  or  the  legatee  does  not  take,  shall  not  be  considered  a  substi- 
tation,  and  shall  be  valid.'' 
17 
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Second — ^We  have  already  concluded,  in  the  former  case,  that  the 
*'  sealed  letter  "  was  not  concealed,  suppressed  or  destroyed  by  Reziu 
D.  Shepherd,  and  is  not  satisfactorily  shown  to  have  been  written, 
dated  and  signed  by  tlie  testator,  and,  if  it  were  so  shown,  it  is  not  a 
part  of  his  will ;  and  consequently  it  does  not,  as  such,  annul  the  pro- 
bated will  for  containing  a  substitution  or  fidei  commiesum  in  fiftvor  of 
the  nephews  and  nieces,  as  charged  in  the  petition  in  this  suit 

But  plaintiffs)'  counsel,  in  their  argament,  abandon  the  charge  of  a 
substitution^  and  contend  that  if  the  will  of  James  H.  Shepherd  con* 
sists  solely  of  the  probated  paper,  the  disposition  in  favor  of  Rezin  D. 
Shepherd  should  be  set  aside  as  illegal,  because  the  proof  is,  that  it 
was  in  trust  for  the  nephews  and  nieces,  which  proof  may  be  made  by 
extrinsic  evidence  of  every  description. 

In  their  last  brief,  they  say:  ''Most  of  the  argument,  oral  and 
written,  of  the  counsel  for  defendants,  has  been  devoted  to  showing 
that  the  bequest  (taken  in  connection,  of  course,  with  the  disposition 
in  favor  of  the  nephews  and  nieces)  does  not  involve  a  substitution. 
In  this  we  agree  with  them.         •  •  •        Ru^  as  the  evidence 

developed  itself,  and  it  became  apparent  that  R.  D.  Shepherd,  accord- 
ing to  his  own  statements,  was  only  nominally  heir,  with  certain 
limited  rights  and  privilges,  but  stopping  far  short  of  ownership ;  and 
that  the  real  beneficiaries  were  the  nephews  and  nieces  of  the  testator,, 
all  doubt  as  to  which  of  these  two  tenures,  both  equally  illegal,  the  dis- 
position belonged,  was  at  an  end.  Accordingly,  the  word  '  substitu- 
tion '  does  not  once  occur  in  our  original  brief." 

We  may  concede  that  the  authorities  cited  by  them  establish  the 
proposition  that  Jidei  commissay  even  in  favor  of  parties  capable  of 
receiving,  are  prohibited;  that  the  interposition  of  parties  without 
interest  is  a  fidei  commissum  within  the  prohibition,  and  that  such 
interposition,  being  in  fraud  of  the  law,  may  be  proven  dehors  the  wilL 
But  the  proof  must  show  not  only  the  intention  on  the  part  of  the 
testator  to  create  a  trust,  but  also  that  the  interposed  person,  trustee, 
instituted  heir  or  legatee  was  aware  of,  or  discovered,  such  intention, 
and  has  either  executed  or  intends  to  execute  it.  Coin  Delisle,  pp.  5S, 
59,  sections  55.  56;  12  La.  19;  3  R.  441;  2  An.  7J8;  6  An.  133;  15  An. 
157,  600. 

M.  Coin  Delisle,  cited  above,  after  stating  the  question  to  oe  an 
important  one,  whether  in  the  case  of  a  regular  will  a  secret  or  verbal 
trust  or  prohibited  substitution  can  be  proved,  and  saying  that  M. 
Rolland  do  YiUarguee  and  M.  Dalloz  maintained  the  negative  and 
M.  Merlin  the  affirmative,  and  adopting  Merlin's  views  as  the  more 
sound,  adds : 

**  Mais,  outre  que  la  preuve,  en  pareille  mati^re,  doit  dtre  admise 
avec  precaution,  il  faut  aussi  qull  r6sulte  bleu  formellement  des  fait» 
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que  le  16gataire  ait  consenti  k  etre  Pin  termed  i  aire  da  testateur  pour 
Texecution  d'uue  substitution  proliibde.  S*il  n'avait  ^t6  charge  que 
<rune  liducic  ou  d'un  fideiconimis  ind^pendant  de  son  d^c^s,  la  preuve 
te  ponrrait  otre  admisc.  (M.  Merlin,  lieu  cite,  Observ.  sur  I'arret  da 
22  decern bre  1814 ;  V.  aussi  ci-dessus  No.  22.)  On  ne  pourrait  meme 
etre  aduiis  k  i)rouver  quo  le  donateur  avait,  en  faisant  sa  lib^ralit^, 
Topinion  que  le  legataire  la  rendrait  au  tiers,  parce  que  *  I'opinion  que 
pent  avoir  un  donateur  de  I'emploi  probable  des  objets  donnds  ne  peat 
j  iDiais  etre  consideree  coiume  uuo  condition,  m^me  tacite,  apposee  kl& 
donation,  ni  constituer  un  fideicommis.'     (Caen,  31  Janvier  1827.)" 

We  raa^-  here  remark  that  in  Duplessis  v.  Kennedy,  6  La.  247,  and 
Benulieu  t\  Ternoir,  5  An.  480,  it  was  said :  "  The  entire  disposition 
is  null  in  case  of  substitution  only." 

Now,  the  opinion  we  have  formed  from  the  facts  and  proofs  of  this 
case,  does  not  bring  it  within  the  doctrine  advanced  by  plaintiffs.  We 
do  not  consider  it  proven  that  Hezin  D.  Shepherd  was  constituted,  or 

I 

l>elieved  himself,  a  trustee  to  transmit  the  estate  of  his  brother  James 
to  his  nephews  and  nieces.    He  always  claimed  to  be  the  actual  legatee 
of  all  the  property,  in  full,  indefeasible  right  of  ownership,  and  from 
the  first  of  his  possession  asserted  all  the  rights  of  sole,  nndisputed 
o^mer,  paying  and  liquidating  debts,  executing  and  canceling  mort- 
gages, offering  for  sale  and  selling  the  property,  and  generally  and 
publicly  doing  all  acts  pert^Cining  to  ownership,  frequently  mentioning 
these  things  and  his  intentions  concerning  them  in  his  correspond- 
ence with  tlie  members  of  the  family ;  but  admitting  that  his  brother 
had  requested  him,  in  a  confidential  letter,  to  do  certain  things  and 
i^<ake  certain  gifts  and  dispositions  as  of  his  own  property,  stating  at 
tbo  same  time,  in  which  he  is  sustained  by  the  record,  that  his  brother's 
estate  was  greatly  involved,  and  but  for  the  munificent  aid  of  Judah 
Touro  and  his  own  means  and  credit,  the  property  would  not  have 
paid  the  debts.    In  support  and  direct  recognition  of  his  ownership, 
Moses,  his  brother,  and  the  father  of  four  of  the  claimants  in  these 
$aits,  jointly  with  three  other  parties,  in  July,  1842,  bought  from  him 
the  Golden  Grove  plantation  and  the  slaves  inherited  by  him  from 
James,  for  $250,000,  taking  his  title.     It  is  true  he,  at  times,  used 
words  such  as  *' legacy,"  "bequest,"  etc.,  which  ordinarily  imply  testa- 
mentary disposition,  and  wrote  about  carrying  out  the  wishes  of  his 
brother  James,  as  contained  in  the  sealed  letter^  but,  as  said  by  us  in 
the  case  of  Lucas  v.  Brooks,  just  decided,  all  that  ho  has  said,  written 
and.   done  in  relation  to  this  subject,  must  be  taken  and  construed 
together,  and,  when  so  taken,  there  is  little  difficnlty  in  deteruiiuing 
what  he  meant,  and  it  is  evident  the  family  understood  it  as  he  did, 
which  accounts  for  their  coarse  of  conduct  up  to  the  day  of  his  death. 
After  this  event.  Lee  says  he  advised  his  children  to  take  no  steps  until 
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they  had  time  to  see  -whether  or  not  Kezin's  representatives  had  in- 
structions to  do  what  he  understood  Rezin  was  to  have  done  in  his  will. 
It  is  true,  also,  that  Abraham  Shepherd  seems  to  have  construed  the 
probated  will  and  the  sealed  letter  as  constituting  a  trust  in  favor  of 
his  own  and  Henry's  children,  when  he  wrote  to  Lee,  in  1838,  but  it 
was  only  his  opinion^  which  must  be  taken  sinijily  as  an  opinion. 

Our  conclusion  is,  that  Keziu  was  the  real  legatee  of  his  brother 
James  under  the  will  probated  in  1837,  and  we  think  it  uu necessary 
to  go  into  an  examination  of  the  interesting  and  prolific  subject  of 
prohibited  substitutions  and  fidei  commissa,  the  distinctions  between 
tliem,  the  effect  of  either  upon  the  whole  or  a  part  of  a  will,  and  the 
many  authoiities  upon  each  side  of  these  questions. 

The  position  that  the  will  is  null  in  so  far  as  it  attempts  to  deprive 
the  mother  of  her  legitime  and  disinlierit  her  without  cause,  is  not  sus- 
tained in  law.  Article  1489,  C.  C,  says:  **  Any  disposition  of  prop- 
erty, whether  inter  vivos  or  mortis  cnusa,  exceeding  the  qtiantum  of 
which  a  person  may  legally  dispose,  to  the  prejudice  of  the  forced 
heirs,  is  not  null,  but  only  Reducible  to  that  qiMnttnn"  Plaintiffs' 
counsel  admit  that  this  ifi  not  an  action  of  reduction,  to  which  the  x^lea 
of  prescription  would  apply. 

The  judge  a  quo  did  not  err  in  his  conclusion. 

Judgment  affirmed. 

Rehearing  refused. 


No.  2728. — S.  B.  Graves  and  husband  v.  S.  E.  Hunter,  assignee  of 

BURBRIDGE  &  Co. 

For  the  purposo  of  dotermining  whether  a  inortga«:e  cxisto  against  the  jntlgmont  debtor, 
resulting  from,  the  recording  of  a  Judgment,  the  judgment  itself,  as  placed  upon  the 
record,  can  alone  bo  consulted.  The  judgment  creditor  can  not  be  jwrmitteil  to  intro- 
duce or  consult  the  petition  or  pleadings  in  the  case  for  the  purpose  of  explaining  or 
showing  that  the  judgment  is  joint  or  in  tolido.  Therefore,  if  the  judgment,  as  recorded, 
shows  that  it  is  a  joint  judgment,  and  that  more  than  one-half  tliereof  has  been  paid  by 
one  of  the  joint  judgment  debtors,  no  judicial  mortgage  exists  in  favor  of  the  judgnient 
creditors,  resulting  from  the  recording  of' such  judgment,  against  the  property  of  the 
Joint  judgment  debtor  who  has  thus  paid.  His  part  of  the  obligation  being  extinguished 
by  pajment,  the  judicial  mortgage  resting  on  his  i>ropcrty  falls  with  it. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
ciana. Fosey,  J.  L,  M.  Pipkins,  for  plaintiffs  and  appellees. 
McVea  &  Hunter,  Kernan  &  Lyons  and  Bace,  Foster  &  E,  T,  Merricky 
for  defendants  and  appellants. 

Taliaferro,  J.  This  case  presents  a  contest  for  priority  of  mort- 
gage. Burbridge  &  Co.  obtained  a  judgment  in  the  Fourth  District 
Court  of  New  Orleans  on  the  twenty-fourth  of  March,  1858,  against 
Thomas  Bisland  and  Micajah  Harris  for  $21,961  43,  with  eight  per 
cent,  interest  from  nineteenth  of  March,  1858.*  This  judgment  was 
recorded  in  the  parish  of  East  Feliciana  on  the  third  of  April,  1858. 
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S.  B.  Graves  obtained  a  judgment  in  aolido  against  F.  Hardesty  and 
Micajah  Harris  on  the  eleventh  of  February,  18(57,  lor  $4558  r)0,  with 
interest  from  thirteenth  of  October,  1863.  This  judgment  was  recorded 
in  the  parish  of  East  Feliciana  on  the  twenty -sixth  February.  1807. 

The  judgment  of  Burbridge  &  Co.  decrees  that  plaintiffs  *'  recover 
of  said  defendants,  Tliomas  A.  Bisland  and  Micajah  Harris,  the  sum  of 
twenty-one  thousand  nine  hundred  and  sixty-one  dollars  and  forty- 
three  cents,"  etc.  This  judgment  had  upon  it  at  the  time  it  was 
recorded  in  East  Feliciana  two  credits,  one  for  $10,075,  and  the  other 
for  $5000;  both  payments  having  been  made  by  Micajah  Harris,  one 
of  the  defcDdants.  Property  of  this  defendant  having  been  seized 
xm^er  fieri  fadaa J  issued  on  the  judgment  of  Burbridge  &  Co.,  S.  B. 
Graves  came  in  by  third  opposition,  claiming  to  have  lier  judgment 
paid  first  out  of  the  proceeds  of  the  property  to  be  sold,  averring  that 
the  seizing  party  has  no  judicial  mortgage  against  the  property  of 
Micajah  Harris,  as  the  judgment  recorded  by  Burbridge  &  Co.  shows 
that  it  is  against  judgment,  and  that  Harris  has  paid  his  part  of  it.  In 
the  court  below  the  opponent  had  judgment  in  her  favor,  according  to 
her  a  priority  of  mortgage  and  decreeing  a  distribution  of  the  property 
in  conformity  with  the  judgment.  The  seizing  creditor  and  defendant 
in  opposition  has  appealed. 

A  bill  of  exception  was  taken,  on  the  part  of  the  opponent,  to  the 
admission  in  evidence  of  the  record  of  the  suit  in  which  Burbridge  & 
Co.  obtained  in  tlie  Fourth  District  Court  the  judgment,  a  copy  of 
which  they  caused  to  be  recorded  in  the  parish  of  East  Feliciana  to 
operate  a  judicial  mortgage  against  the  property  of  their  debtors. 
The  admissibility  of  this  evidence  involves  the  main  question  in  this 
case.  The  object  of  introducing  it  was  to  show  from  tlie  pleadings^ 
from  the  entire  record  taken  together^  that  the  judgment  rendered  is 
a  judgment  in  aolido^  and  therefore  that  the  recording  of  it  preserves 
against  the  property  of  the  seized  debtor,  Harris,  a  judicial  mortgage 
for  the  unpaid  balance  of  the  judgment.  The  defendant  insists  that 
the  judgment  per  se  and  the  credits  indorsed  upon  it  show  it  to  be  a 
lodgment  in  solido;  that  such  is  the  import  of  its  terms,  and  that  the 
payments  made  by  Harris,  exceeding  one-half  its  amount,  show  that 
he  was  bound  for  more  than  one-half  of  its  amount.  The  opponent 
contends  that  the  judgment  recorded  to  operate  as  a  judicial  mortgage 
must  speak  for  itself;  that  extraneous  evidence,  as  against  third 
parties^  can  not  be  resorted  to  to  give  the  act  any  other  meaning  than 
that  in  which  it  presents  itself  upon  the  records  of  the  parish  of  East 
Feliciana. 

We  think  the  exception  should  have  been  sustained.  The  object  of 
reeording  is  notice  to Jthe  world  of  the  subject  matter  contained  in  the 
instrument  recorded.    Third  persons,  it  has  been  frequently  deter- 
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mined  by  this  court,  are  not  required  to  look  beyond  the  registry. 
Although  judgments  are  interpreted  by  the  pleadiugs  and  nature  of 
the  obligation  sued  on ;  yet  we  apprehend  that,  when  they  are  placed 
upon  the  public  records  to  serve  the  purpose  of  judicial  mortgages,  they 
are  to  be  interpreted  only  as  they  stand  recorded  in  the  mortgage  book, 
as  provided  by  law.     If  third  parties  were  required  to  go  to  the  courts 
where  judgments  were  rendered  and  inspect  the  pleadings  and  nature 
<y£  each  case  in  order  to  determine  the  true  character  and  extent  of  the 
Judgment  recorded  to  operate  as  a  judicial  mortgage,  a  deplorable 
atate  of  things  would  exist,  and  such  as  surely  was  never  intended. 
And  the  rights  of  individuals  would  be  rendered  insecure  and  preca- 
rious in  the  extreme  if  recorded  instruments,  having  a  meaning  ac- 
cepted and  understood  by  the  world,  should  at  a  subsequent  period  by 
resort,  had  to  other  instruments,  bo  given  an  entirely  different  meaning. 
Mortgages  can  not  be  extended  by  implication.    They  are  construed 
strictly.    In  the  construction  of  instruments  which  are  placed  upon 
the  records  of  the  country  and  to  be  obligatory  upon  third  parties  as 
to  what  they  express  and  are  intended  to  make  known,  their  language 
should  be  clear,  explicit,  unambiguous,  and  their  purport  free  from 
doubt.    Nothing  is  left  to  inference  or  deduction.    In  the  case  before 
us  the  recorded  instrument  informs  the  world  that  at  a  certain  time  a 
judgment  for  a  certain  sum  of  money  was  rendered  against  Thomas 
Bisland  and  Micajah  Harris.    Presumption  is  not  resorted  to  to  deter- 
mine whether  the  judgment  is  joint  or  in  soUdo.  .The  language  used 
certainly  does  not  denote  that  it  was  rendered  in  aolido,    *^  Solidarity 
in  obligations  is   not  presumed.    It  must  be  expressly  stipulated." 
O.  C,  art.  2088.    The  next  article  declares  that  '*  this  rule  ceases  to 
prevail  only  in  cases  whore  an  obligation  in  solido  takes  place  of  right 
by  virtue  of  some  provision  of  law."    What  provision  of  law  is  ap- 
parent on  the  face  of  these  recorded  instruments,  that  constitutes  the 
judgment  a  solidary  judgment  ?    Looked  to  as  recorded,  it  must  there- 
fore be  taken  as  a  judgment  rendered  jointly  against  the  parties.    The 
amount  paid  by  Harris  exceeds  one-half  the  amount  of  the  judgment 
and  shows  that  at  the  time  the  judgment  was  recorded  in  East  Feli- 
ciana Harris  had  paid  his  half  of  it.     There  is  no  room  to  infer  that 
the  judgment  was  in  solido j  because  the  sum  paid  by  Harris  exceeds 
one-half  its  amount.   It  is  not  certain  that  he  was  bound  for  the  whole, 
because  he  paid  more  tlian  one-half  of  the  whole.     But  as  the  greater 
includes  the  less,  it  is  certain  that  he  paid  half  of  it.     Whatever  was 
intended  by  those  who  recorded  the  judgment  and  the  receipts  and 
releases  that  were  made  upon  it,  these  acts  do  not  inform  the  public 
that  there  subsists  a  judicial  mortgage  against  the  property  of  Harris. 
Upon  their  face  they  show  the  contrary.    Viewing  the  subject  in  this 
light,  we  think  the  judgment  rendered  by  the  court  a  qua  correct. 

It  is  therefore  ordered,  adjudged  and  decreed  thi^t  the  judgment  of 
the  District  Court  be  affirmed  with  costs.    5  N.  &.  112 ;  7  An.  533. 


NEW  ORLEANS,  FEBRUARY,  1871.  135 


HaUr.  HaU. 


No.  2608.— M.  C.  Hall  v,  B.  R.  Hall. 

After  the  tax  collector  has  made  oat  and  returned  into  the  proper  office  the  delinquent  list, 
in  compliance  with  law,  the  title  to  lands  included  in  snch  list  be<5ome8  vested  in  the 
State,  8al($ect  to  the  right  of  the  parties  interested  to  redeem  it  as  provided  hy  law. 
AAer  the  delinquent  list  has  been  thua  returned,  the  authority  of  the  tax  ooUeotor 
ceases,  and  he  can  not  thereafter  bo  made  a  party,  nor  is  he  competent  to  represent  the 
State  in  a  suit  or  proceeding  by  the  vendor  against  the  purchaaer  to  compel  a  settlement 
of  the  taxea  due  on  lauds. 

APPEAL  from  Fifth  District  Court,  parish  of  Iberville.    Fogey,  J. 
Barroio  &  Pope,  for  plaintiff  and  appellant.    J..  <&  E,  B,  Talhot, 
for  defendant  and  appellee. 

Howell,  J.  This  is  an  application  on  the  part  of  the  plaintiff  and 
defendant  (the  latter  acting  for  his  minor  children)  for  a  rule  on  D.  R. 
Carroll,  the  parchaser  of  certain  real  property  sold  in  this  snit  and 
C.  Lozano,  the  State  and  parish  tax  collector,  to  show  canse  why  said 
Carroll  should  not  pay  over  the  balance  of  the  price,  returned  by  him 
for  the  purpose  of  paying  the  taxes  of  1862, 1863, 1864,  1866,  1867  and 
1868,  claimed  to  be  due,  and  the  said  property  pass  to  the  purchaser 
*^  free  of  all  claim  or  lien  of  the  State  of  Louisiana  or  parish  of  Iber- 
Tille  for  any  of  the  taxes  aforesaid." 

Carroll  answers  that  he  holds  the  said  sum  to  pay  such  taxes  as 
may  be  legally  due  on  the  property,  and  whenever  it  is  ascertained 
contradictorily  with  the  collector  what  taxes  are  due,  he  is  ready  to 
pay  as  may  be  required. 

Lozano  excepts : 

First — That  the  attempt  of  plaintiff  to  proceed  by  rule  or  otherwise, 
in  this  case,  is  prohibited  by  law. 

Second — ^That  the  lands  referred  to  by  plaintiff,  and  on  which  a  tax 
was  assessed,  have  been  embraced  in  the  delinquent  list  of  unpaid 
taxes,  and  filed  in  the  office  of  the  Recorder  of  the  parish  of  Iberville, 
as  required  by  law,  and  appearer  has  ceased  to  have  any  authority  to 
collect  said  tax. 

The  exception  alone  was  tried  and  sustained,  dismissing  the  rule  as 
to  the  tax  collector,  and  plaintiffs  appealed. 

The  first  ground  of  the  exception,  which  seems  inconsistent  with  ^bib 
second,  need  not  be  considered,  as  the  latter  appears  to  be  well  taken, 
being  argued  on  this  x>oint  as  to  the  collector's  right  or  authority  to 
represent  the  State  in  this  proceeding,  no  distinction  being  made 
between  the  parish  and  State  taxes. 

Under  the  seventy-fourth  section  of  the  Revenue  Act  of  1869,  No. 
114,  the  collector  made  out  and  returned  the  delinquent  list  of  unpaid 
taxes  for  the  years  1867  and  1868,  which  embraces  the  property  in 
question,  and  made  oath  as  required,  that  he  found  no  other  property 
^ble  to  seizure  and  sale  for  said  taxes.  This,  by  section  seventy-eix 
<xf  said  act,  vested  the  title  to  said  property  in  the  State,  subject  to 
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the  right  of  the  parties  interested  to  redeem  it,  as  provided  in  other 
sections  of  the  same  act,  and  snch  parties  most  apply  for  relief  where 
the  law  has  directed  them.  From  the  date  of  this  mutation  of  the 
title,  the  authority  of  the  tax  collector  ceases,  and  the  question  as  to 
what  taxes  are  to  be  paid  or  may  be  exacted  in  relation  to,  or  on 
account  of,  that  property,  must  be  settled  contradictorily  with  the 
officer  or  officers  designated  by  the  law  for  the  purpose.  The  fact  that 
the  collector  was  commissioned  to  collect  the  back  taxes,  does  not 
show  authority  in  him  to  collect  or  receive  such  taxes  after  the  title 
to  the  property,  alleged  to  be  subject  to  them^  has  been  vested  in  the 
State.  He  may  represent  the  State  in  proceedings  against  individuals 
for  taxes  due  on  their  property,  but  not  on  property  vested  in  the 
State.  He  is  not  the  officer  designated  by  the  law  to  represent  the 
State  in  such  cases.  A  judgment  against  the  tax  collector  in  this  pro- 
ceeding, as  the  law  now  stands,  would  not  bind  the  State. 
Judgment  affirmed. 


No.  2690. — Succession  op  Amanda  Hatcher. 

In  ft  BTiit  of  oppoBition  to  the  adminiatrator's  account  by  tho  heirs,  the  names  of  the  heirs 
mast  be  set  forth  in  the  petition. 

The  authorization  of  the  wife  to  appear  in  court,  as  a  party  to  the  suit,  must  be  shown  other- 
wise than  by  her  own  averment  or  that  of  ner  attorjiey,  21  An.  576 ;  therefore,  the 
appeal  will  be  dismissed  on  motion,  if  tho  original  petition  of  opposition  to  tho  adminis- 
trator's accoont  shows  that  the  petitioners,  who  were  married  women,  have  been  legally 
authorized  to  Institute  and  prosecute  neither  the  suit  nor  the  appeal. 

The  capacity  of  a  party  who  appears  in  court  as  the  representative  of  another,  must  be 
alleged,  but  it  need  not  be  proved  unless  specially  denied. 

Therefore,  when  the  petition  of  opposition  to  the  administrator's  account  only  shows  as  to 
one  of  the  opponents,  that  he  was  a  minor,  without  aveiring  or  designating  his  tutor  or 
tutrix  by  name,  it  is  defective,  and  under  this  averment  the  opponent  can  neither  prose- 
cute tho  suit  nor  the  appeaL 

APPEAL  from  the  Parish  Court  of  East  Feliciana.  Boedeckety 
Parish  Judge.  D,  J.  Wedge  and  J.  W,  BurgeaSy  for  opponents  and 
appellants.    McYea  &  Hunter,  for  administrator  and  appellee. 

Wtly,  J.  The  motion  to  dismiss  this  appeal  for  want  of  proper 
parties  must  prevail. 

It  was  a  suit  of  opposition  to  the  administrator's  account,  in  which 
suit  the  names  of  the  petitioners  are  not  mentioned.  It  begins  as  fol- 
lows: ''Succession  of  A.  M.  Hatcher.  In  this  matter  now  come  all 
the  heirs  of  A.  M.  Hatcher,  deceased,  as  set  forth  in  their  original 
petition  herein,  and  specially  oppose  each  and  every  item  of  credits 
claimed  by  the  administrator  in  his  final  account  on  file,"  etc. 

We  find  in  the  record  no  original  petition  of  all  the  heirs  as  averred. 
There  appears,  however,  the  petition  for  inventory  of  Eliza  Hatcher, 
herself  a  married  woman,  not  shown  therein  to  be  authorized  by  her 
husband.    In  this  petition  she  mentions  the. heirs  of  the  deceased. 
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They  all  appear  to  be  married  womeD,  bat  one,  whose  name  is  not 
giren,  and  who  is  described  as  the  minor  son  of  Samuel  Hatcher  repre- 
sented by  Susan  Hatcher. 

If  this  be  the  original  petition  to  which  the  opponents  refer  to  show 
their  names,  it  is  quite  evident  that  there  is  a  want  of  authority  for 
the  married  women  to  appear  and  institute  the  suit.  There  is  no  aver- 
ment of  authorization,  and  no  authorization  shown. 

It  has  often  been  held  that  the  authorization  of  the  husband  for  his 
wife  to  appear  in  court  must  be  shown  otherwise  than  by  her  aver- 
ment or  that  of  her  attorney.  Succession  of  Pomeroy,  21  An.  576,  and 
authorities  cited.  As  to  the  heir  whose  name  was  not  mentioned,  but 
who  was  described  in  this  petition  of  Eliza  Hatcher  for  inventory,  as 
the  minor  son  of  Samuel  Hatcher,  represented  by  Susan  Hatcher,  we 
think  he  is  not  properly  in  court.  The  name  of  Susan  Hatcher,  as 
tutrix  of  the  minor,  does  not  appear  in  the  petition,  nor  does  it  appear 
in  any  other  paper  of  the  record  to  which  reference  was  made. 

We  think  the  capacity  of  a  party,  appearing  as  a  fiduciary,  should  be 
at  least  averred;  it  need  not  be  proved  unless  specially  denied. 

The  appeal  was  granted  on  motion,  and  there  is  nothing  to  show  the 
authority  of  the  appellants  either  to  institute  the  suit  or  [)i'08ecute  the 
appeal. 

Let  the  appeal  be  dismissed  at  appellants*  costs. 


No.  3096. — Francois  Poche  v.  Sosthene  Theriot,  ShciilT,  etc.  and 

Pierre  Laiche. 

Bondings  or  other  improvements,  placed  upon  and  attaohed  to  tbe  land  by  a  third  party, 
belong  to  the  owner  of  the  soil,  C  C.  499;  and  when  constrnctlons  have  boon  made  by  a 
thisd  person  on  the  lands  of  anotlier,  itith  his  own  materials,  the  owner  of  the  soil  has 
the  right  to  keep  them  on  reimbursement  of  the  valne  of  materials  and  price  of  work- 
manship. C.  C.  500.  Therefore  the  sale  by  the  sheriff,  under  execution,  of  a  house 
built  by  a  third  person  on  the  land  of  another,  at  the  expense  of  the  owner  of  the 
soil,  is  null  and  Toid,  and  the  owner  of  the  soil  has  the  right  by  injunction  to  prohibit  the 
purchaser  at  sheriff's  sale  i^om  remoTing  the  house. 

b  sneh  a  case,  the  owner  of  the  house  is  entitled  to  damages  for  the  illegal  seizure  and  sale 
of  his  property. 

APPEAL  from  the  Fourth  District  Court,  parish  of  St.  James.    Beau- 
rata,  J.    Charles  Louqu^  for  plaintiff  and  appellant.    Legendre  i& 
Poche  J  for  defendants  and  appellees. 

Howe,  J.  The  plaintiff  instituted  this  aclnon  to  enjoin  the  defend- 
ants from  disturbing  him  in  the  possession  of  a  house,  alleged  to  be 
his  property  and  situate  on  his  plantation,  and  to  recover  damages  for 
its  -wrongful  seizure  and  sale. 

The  defendant,  Laich6,  admitted  that  the  defendant,  Theriot,  as 
sheirifify  seized  and  sold  the  house  in  dispute  in  virtue  of  a  writ  of  fieri 
facias f  issued  in  the  suit  of  Laich6  v.  Poch6;  Jr.,  the  son  of  plaintiff; 
18 
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<denied  tbat  the  building  was,  or  ever  had  been,  the  property  of  the 
plaintiff,  and  averred  tbat  it  was  bailt  on  plaintiff's  land  by  the  said 
son,  and  was  his  property,  and  lawfully  sold  as  such,  and  claimed  $200 
damages  in  reconvention  for  the  nse  of  the  same  since  the  injunction. 
The  sheriff  justified  his  seizure  and  sale  by  similar  averments.  There 
was  judgment  for  defendants  dissolving  the  iiyunction,  recognizing 
the  defendant,  Laich6,  as  owner  of  the  buHding  by  purchase  at  the 
sheriff's  sale,  and  dismissing  the  reconventional  demand;  and  the 
plaintiff  appealed. 

It  was  admitted  on  the  trial  that  the  land  on  which  the  building  was 
•erected  belonged  to  plaintiff;  and  the  latter  testified  in  regard  to  tlie 
matter  as  follows: ' 

The  materials  were  furnished  by  me,  but  my  son  was  employed 

the  construction  of  the  house.  I  had  the  house  built  for  my  son's 
use,  but  the  house  belongs  to  me.  My  son  paid  the  carpenter  $200, 
and  I  returned  the  money  to  him.  I  never  retained  the  amount  of 
$200  from  my  son  when  I  settled  with  him  for  the  amount  due  him  as 
my  minor  child.  He  borrowed  the  $200  from  Mr.  Trepagnier  and  I 
gave  my  son  tlie  $200  for  the  purpose  of  reimbursing  Mr.  Trepagnier, 
to  whom  he  had  given  his  note.  I  Aimished  the  bricks;  I  furnished 
th6  lumber  also.  I  paid  for  the  lime  and  everything  else.  I  had  my 
slaves  working  on  the  house  when  necessary." 

In  addition  to  this,  we  have  the  presumption  established  by  art. 
498  C.  C,  that  all  constructions  made  on  the  soil  are  done  by  the 
owner  and  at  his  expense  and  belong  to  him,  unless  the  contrary  be 
proved ;  and  the  further  provisions  that  if  the  owner  of  the  soil  has 
made  constructions  with  materials  that  did  not  belong  to  him,  he  has 
a  right  t4>  keep  the  same  on  condition  of  reimbursing  their  value  to 
the  owner  of  such  materials,  C.  C,  499;  and  that  when  constructions 
have  been  made  by  a  third  person  and  with  such  person's  materials, 
the  owner  of  the  soil  has  a  right  to  keep  them  upon  reimbursement  of 
the  value  of  materials  and  price  of  workmanship.  C.  C.  500.  See  also 
Inst.  De  Rerum  Divisione,  2,  1,  29  and  30;  C.  N.  552,  555;  Pothier,  Du 
Droit  de  Propriety,  170,  178. 

The  plaintiff's  case  is  included  in  these  provisions,  ana  we  are  satis- 
fied that  the  house  belongs  to  him.  The  testimony  for  the  defense  is 
not  inconsistent  with  this  conclusion  nor  with  the  statements  of  plain- 
tiff on  the  witness  stand.  The  evidence,  as  a  whole,  goes  to  show  that 
the  building  was  erected  to  be  occupied  by  the  son  with  his  family 
but  on  the  land  of  the  father,  by  the  labor  in  part  of  Lis  servants  and 
with  materials  either  belonging  to  him  or  afterwards  paid  for  by  him. 

The  defendants  urge  that  the  plaintiff  can  not  be  heard  to  say  that 
the  house  is  his,  because  he  stood  by  and  allowed  it  to  be  sold  without 
objectiou.    The  record,  however,  does  not  seem  to  sustain  this  view. 
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It  does  not  appear  as  matter  of  £ict  that  the  plaintiif  did  stand  by 
and  allow  the  sale  to  go  on  without  objection.  The  injunction  was 
obtained  when  the  defendant  Laich6  was  about  to  remove  the  building 
from  plaintiff's  land,  after  having  bid  it  in  under  his  judgment  against 
Poch^,  Jr.  The  father  may  have  been  absent  at  the  time  of  sale.  It 
is  not  shown  that  he  was  present.  The  acquiescence  which  would  pre- 
vent a  party  from  claimincc  his  immovable  property,  ought  to  bo  very 
dearly  shown. 

We  think  the  jadgment  should  be  reversed,  and  that  the  plaintiff 
should  recover  damages  which  we  fix  at  $100. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed; 
that  the  injanction  be  perpetuated;  and  that  the  plaintiff  have  judg- 
ment against  defendants  in  solido  for  one  hundred  dollars,  with  costs 
of  both  courts. 


No.  2865. — State  ex  rel.  Elias  George  v.  Alpheus  G.  Tucker. 

Article  nxty-ofne  of  the  Constitntion  commands  the  Governor  to  fill  all  vacancies  that  mav 
occur  dnring  the  recess  of  the  Senate,  by  granting  commissions,  which  shall  expire  at  the 
end  of  the  next  regular  session  thereof. 

Artiele  one  hundred  and  twenty  vests  the  General  Assembly  with  power  to  determine  the 
mode  of  filling  vacancies  in  all  offices  for  which  provision  is  not  made  in  the  Constitution. 

By  tJie  act  of  the  General  Assembly  of  sixth  of  March,  1869,  the  parish  of  Tangipahoa  was 
crested,  and  the  Gk>vemor  directed  to  appoint  the  various  officers  named  in  the  act.  - 
The  commission  granted  to  the  Recorder  stated  that  he  should  continue  in  office  until  the 
next  general  election  for  such  office. 

At  tin  next  regular  session  of  the  Senate  another  jiarty  was  appointed  Recorder  by  the 
Governor,  and  confirmed  by  the  Senate.  The  fimt  appointee  refused  to  snrrender  the 
office.  Suit  was  brought  under  the  intrusion  act  of  1868,  No.  156,  to  t«st  the  right  to  the 
office  under  their  respective  commissions.  The  first  appointee  claimed  that  the  office 
being  created  by  the  act  under  which  he  was  appointed,  no  confirmation  by  the  Senate  was 
necessary,  and  that  he  was  entitled  to  hold  it  until  the  time  fixed  hy  law  for  an  election. 

Hdd— That  the  Legislature  having  in  the  act  No.  27,  of  1868,  established  a  general  system  of 
appointment  and  oonflrmation,  and  the  act  under  which  the  Recorder  of  Mortgages  of 
the  pariah  of  Tangipahoa  was  first  appointed,  not  being  in  conflict  therewith,  the  court 
wodld  presume  that  the  latter  act  was  passed  with  reference  to  the  general  law  on  the 
snliject. 

field,  further— That  in  as  much  as  the  latter  act  was  in  no  wise  in  conflict  but  was  in  har- 
mony with  the  general  law^  the  officer  first  appointed  could  only  hold  until  the  end  of 
the  next  regular  session  of  the  Senate ;  therefore,  the  latter  appointee,  who  was  con- 
firmed, is  entitled  to  the  office. 

APPEAL  from  the  District  Court,  parish  of  Tangipahoa.  Ullis,  J. 
Bolivar  Edwards,  District  Attorney,  for  appellant.  Emmet  D, 
Craig,  for  relator,  appellant.  .  William  Duncan  and  B.  H,  Marr,  for 
defendant  and  appellee. 

Howe,  J.    The  motion  to  dismiss  has  been  waived. 

This  action  was  instituted  under  the  provisions  of  the  act  of  the 
Legislature  (No.  15G)  of  1868,  to  test  the  right  to  the  office  of  Recorder 
of  Mortgages  of  the  parish  of  Tangipahoa. 

The  parish  was  created  by  act  of  March  6, 1869,  which  provides  that 
within  ten  days  after  it  should  become  a  law,  the  Governor  should 
appoint  and  commission  for  said  parish  a  Recorder  and  certain  other 
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officials,  and  that  the  officers  thns  appointed  and  commissioned  should 
continue  in  office  until  the  election  and  qualification  of  their  succes- 
sors at  the  next  general  election  in  the  State  for  such  officers. 

Under  this  law  the  defendant,  Tucker,  was  appointed  and  commis- 
sioned Recorder  March  13,  1869.  He  was  not,  however,  confirmed  by 
the  Senate  at  the  next  session.  In  March,  1870,  the  plaintiff,  George, 
was  apx)ointed  and  confirmed  by  the  Senate,  and  commissioned. 

The  judge  below  decided  the  controversy  in  favor  of  the  defendant, 
on  the  ground  that  the  special  provisions  of  the  act  creating  the  parish 
above  referred  to,  entitled  him  to  hold  the  office  until  the  next  general 
election,  (which  had  not  at  the  time  of  the  decision  taken  place),  and 
that  no  confirmation  by  the  Senate  was  necessary  under  the  terms  of 
this  particular  law. 

The  relator,  who  has  appealed,  contends  that  on  the  thirteenth 
March,  1869,  the  day  the  defendant  was  appointed,  there  was  an 
original  vacancy  existing  in  virtue  of  the  creation  of  the  office  by  the 
&ct  establishing  the  parish ;  that  the  provisions  of  this  act  in  respect 
of  appointments  must  be  construed  with,  and  controlled  by,  those  of  the 
act  of  August  19, 1868,  (No.  27),  passed  in  compliance  with  article  120 
of  the  Constitution  and  entitled  '*  An  Act  to  determine  the  mode  of 
filling  vacancies  in  all  offices  for  which  provision  is  not  made  in  the 
Constitution ;"  and  that,  in  as  much  as  by  this  general  act  a  confirma- 
tion by  the  Senate  is  necessary,  the  appointment  of  the  defendant  was 
provisional,  merely,  and  not  being  confirmed  fell  to  the  ground ;  and 
that  therefore  the  plaintiff,  appointed,  confirmed  and  commissioned 
to  fill  this  latter  vacancy,  must  have  the  office. 

The  views  thus  urged  by  plaintiff  appear  to  us  t6  be  the  more  cor- 
rect. The  act  of  1868,  No.  27,  establishes  a  general  system  of 
appointment  and  confirmation,  which  is  in  harmony  with  that  provided 
in  the  Constitution,  in  respect  of  offices  especially  named  in  that 
instrument.  We  will  not  presume  that  the  Legislature  meant  to  dis- 
turb this  system  in  this  special  case,  unless  an  intention  so  to  do  be 
apparent  in  the  provisions  of  the  act  under  which  the  parties  hereto 
were  appointed.  Such  intention  is  not  apparent.  The  latter  act  does 
not  in  words  repeal  or  modify  the  former,  nor  does  it  do  so  by  impli- 
cation, since  it  is  not  inconsistent  with  it. 

It  is  admitted  that  the  plaintiff's  claim  for  damages  should  be  dis- 
missed as  in  case  of  nonsuit. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed,  that  the  defendant,  Alpheus  Tucker,  be  excluded  from 
the  office  of  Recorder  of  the  parish  of  Tangipahoa;  that  the  plaintiff 
be  placed  in  possession  of  the  said  office,  and  quieted  therein^  that  his 
claim  for  damages  be  dismissed  as  of  nonsuit,  and  that  the  defendant 
pay  the  costs  of  both  courts. 

iRehearing  refused. 
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No.  3125. — Citizens'  Bank  v.  L.  Grand  &  Co.  et  als. 

The  CiUzens'  Bank  became  the  ovmer  of  a  plantation  by  pnrchafle  at  Marshal's  sale.  The 
deed  of  the  Marshal  conveyed  so  mnch  land,  together  with  all  the  buildings  and  improve- 
ments, stoek,  cattle,  carts,  mnles,  etc. 

Tirelve  moles  were  afterwards  seized  on  the  plantation  by  the  sheri£E|  nnder  a  fieri  /(»eias,  at 
the  suit  of  L.  Grand  &  Co.  v.  J.  C.  Patrick,  as  the  property  of  the  Judgment  debtor.  J. 
C.  Patrick  was,  at  the  time  of  the  Marshal's  sale  and  afterwards,  the  nuuiager  on  the 
place.  The  bank  enjoined  the  seizure  on  the  ground  that  the  mules  seized  were  attached 
to  the  plantation  at  the  time  of  the  sale,  and  passed  to  it  with  the  place  by  purchase. 

Held— That,  under  this  state  of  facts,  the  burden  of  showing  that  the  mules,  seized  as  the 
property  of  Patrick,  were  attached  to  the  plantation  and  passed  with  the  sale  thereof  as 
a  i>art  of  tiie  rcaltv.  devolved  upon  the  bank,  falling  in  which  the  li^unction  must  be 
dissolved. 

APPEAL  from  the  Seventli  District  Court,  parish  of  Pointe  Coupee. 
Miller,  J.     Farrar  <&  Montgomery,  for  plaintiff  and  appellant. 
Thomas  JET.  HevoeSj  for  defendants  and  appellees. 

Howe,  J.  The  defendants  seized  certain  inulcs  as  the  property  of 
their  judgment  debtor,  J.  C.  Patrick,  and  the  plaintiff  enjoined  on  the 
ground  that  the  mules  were  its  property,  having  been  attached  as  im- 
moYables  by  destination  to  tlie  Normandy  plantation,  and  as  such  pur- 
chased with  the  plantation  at  Marshal's  sale  by  the  plaintiff. 

There  was  judgment  in  favor  of  defendants,  and  plaintiff  has 
appealed. 

The  plaintiff  has  not  established  its  case.  We  gather  from  the  evi- 
dence, as  a  whole,  that  the  mnles  were  never  attached  to  the  planta- 
tion by  the  owner  for  its  culture,  but  were  purchased  and  put  on  the 
place  by  J.  C.  Patrick,  a  lessee  of  the  place }  that  they  were  not, 
therefore,  covered  by  the  mortgage  under  which  the  Citizens'  Bank 
purchased ;  that  they  were  not  seized  as  immovables  by  the  Marshal, 
aod  were  not  by  him  sold  to  the  bank  as  a  part  of  the  plantation. 

The  plaintiff  asks  our  attention  to  a  bill  of  exceptions  reser^i^d  by 
it  to  the  refusal  of  the  judge  below  to  permit  its  counsel  to  question 
J.  C.  Patrick  on  his  direct  examination  as  to  the  share  he  had  inher- 
ited from  his  father's  succession.  The  plaintiff's  object,  as  stated, 
was  to  show  that  Patrick  had  no  means  to  purchase  the  mules.  The 
defendants  objected  that  the  plaintiff  could  not  impeach  its  own  wit- 
ness, and  if  the  testimony  was  not  impeaching,  it  was  irrelevant. 
We  do  not  think  the  point  of  any  practical  importance  at  this  time. 
If  l^e  qaestion  had  been  allowed,  and  Patrick  had  testified  that  he 
received  nothing  from  his  father's  succession,  our  views  of  the  case 
vould  not  be  changed.  He  had  credit,  if  he  had  no  property )  for  we 
find  him  owing  the  defendants,  L.  Grand  &  Co.,  upwards  of  $5000, 
which  their  counsel,  without  contradiction,  asserts  they  advanced  to 
him  in  aid  of  his  planting  operations 

The  other  points  made  by  appellant  do  not  seem  to  have  weight. 

Judgment  affirmed. 


48  1018 
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S*im«  No.  3223. — The  State  v.  William  Welsh  and  Henry  Fagan. 


In  a  criminal  case  no  appeal  lies,  except  v here  the  accused  has  been  sentenced  with  tho 
punishment  of  death  or  imprisonment  at  hard  labor,  or  condemned  to  pay  a  fine  of  three 
himdred  dollars.  Constitntion,  art  74.  Therefore  an  appeal  will  not  lie,  on  behalf  of 
the  State,  from  an  order  of  the  court  granting  a  new  trial  and  continoing  tho  case. 

APPEAL  from  the  Ninth  District  Court,  parish  of  Natchitoches. 
Oshom,  J.  N.  A,  BoberUon,  District  Attorney,  for  the  State. 
Pierson  <&  Levy,  for  defendants  and  appellees. 

Howe,  J.  The  defendants  were  indicted  for  murder  and  found 
guilty  of  manslaughter.  A  motion  for  a  new  trial  was  made  on  their 
behalf  and  was  granted.  From  the  order  granting  the  new  trial  and 
continuing  the  case  the  State  has  appealed  to  this  court.  The  appeal 
must  be  dismissed.  Under  the  constitution  of  1868,  no  appeal  lies 
to  this  court  in  criminal  cases,  except  when  a  sentence  of  a  certain 
severity  has  been  actually  imposed.    Art.  74. 

Appeal  dismissed 


No.  3156. — LuciEN  P.  NoRMAND  V.  Fielding  Edwahds,  etc. 

In  a  suit  on  an  open  account  the  plea  of  compensation  and  reconvention  by  the  defendant 
admits  its  correctness,  and  the  testimony  of  the  plaintiff,  given  on  the  trial,  in  answer  to 
a  question  on  cross-examination,  can  not,  of  itself,  be  so  construed  as  to  change  ita- 
character  from  that  of  an  ordinary  suit  for  debt  to  an  action  ex  deUeto, 

APPEAL  from  the  Seventh   District  Court,   parish   of  Avoyelles. 
Miller,  J.    Irion  &  Overton^  for  plaintiff  and  appellee.     Waddill  & 
Barbin,  for  defendant  and  appellant. 

Howe,  J.  This  suit  was  instituted  against  the  defendant,  in  his  own 
right  and  as  testamentary  executor  of  his  deceased  wife,  to  enforce  the 
payment  of  $899  65,  alleged  to  be  due  by  defendant  on  open  account. 
The  defendant  pleaded  the  general  issue  and  set  up  a  claim  of  $1520  80 
in  compensation  and  asked  also  for  a  judgment  for  that  amount  in 
reconvention. 

The  court  below  gave  judgment  in  favor  of  plaintiff  for  $G05  46, 
with  interest  from  twenty- seventh  September,  1869,  and  the  defendant- 
has  appealed. 

The  plaintiff  aaks  that  the  judgment  be  amended  in  his  favor  by 
decreeing  interest  from  July  1 ,  1867.  The  defendant  files  in  this  court 
the  plea  of  prescription  of  one  year. 

The  plea  of  prescription  is  untenable.  It  is  founded  on  tho  theory 
that  the  action  is  one  ex  delicto^  and  this  theory  is,  in  turn,  based  on 
the  statement  by  plaintiff,  in  his  testimony,  ''  that  the  defendant  took 
his  cotton  without  his  authorization ;  that  the  defendant  took  it  from 
Marksvillc,  where  it  was,  to  New  Orleans  and  sold  it  for  thirty-six 
cents  per  pound,"  which  proceeds  constitute  the  principal  item  of  tho 
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aceount  sued  on.  Tliis  remark  of  plain  tiff  on  cross-examiDation  does 
not,  in  itself,  especially  when  contrasted  with  tlte  pleadings  and  the 
other  testimony  in  the  case,  transform  the  action  into  one  ex  delicto. 
The  suit  is  upon  an  account ;  the  plea  in  compensation  admits  its  sub- 
stantial correctness ;  the  plea  in  reconvention  seeks  to  strike  a  balance 
in&vorof  defendant;  and  the  testimony* quoted  at  most  would  only 
go  to  show  that  the  defendant,  at  the  inception  of  the  business,  was  a 
MgoUorum  gestor,  whose  acts  were  afterwards  ratified  by  the  plaintiff, 
who  demanded  the  proceeds  of  sale  less  certain  outlays  and  expenses. 

We  think  the  plaintiff  entitled  to  interest  from  July  1,  1867. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
by  decreeing  legal  interest  from  July  1, 1867,  and  that,  thus  amended^ 
it  be  afi&rmed. 


No.  2033. — C.  Yale,  Jr.,  &  Co.  v.  Stevenson  &  May  and  E.  Mar-> 

QUEZB  &  Co. 

To  maiwtitfa  a  rait  of  Boqacstratlon  of  a  lot  of  cotton  or  the  proceeds  thereof,  on  the  jpx)nnd 
of  alleged  ownership,  it  devolves  on  the  party  claiming  to  show  a  title  at  the  time  the 
sequestration  was  levied.  A  mnniment  of  title,  either  of  a  negative  or  i>o8itive  char- 
acter, acquired  snbseqnent  to  the  sequestration,  will  not  be  admitted  to  bolster  up  a 
defective  title  or  supply  the  want  of  title  at  t^e  time  the  sequestration  v.as  leviod. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans. 
Collens,  J.  Senimes  db  Moit,  for  plaintiffs  and  appellants.  A,  & 
Jf.  VoorhieSy  for  defendants  and  appellees. 

Wtlt,  J.  The  plaintiffs  have' appealed  from  the  judgment  aismiss- 
ing  their  sequestration  and  rejecting  their  demand  for  the  proceeds  of 
thirty  bales  of  cotton,  shipped  from  Jefferson,  Texas,  by  Wright,  Har- 
rison &  Co.,  on  the  order  of  W.  McMasters  to  Stephenson  &  May,  cot- 
ton factors  of  this  city,  for  account  of  E.  Marqueze  &  Co. 

Stephenson  &  May,  having  paid  over  the  proceeds  of  the  cotton  to 
the  Bheriff,  were  released  by  agreement  of  the  parties  from  further 
responsibility  on  account  thereof,  and  have  no  further  interest  in  thi» 
litigation. 

The  proceeds  in  the  hands  of  the  sheriff  were  subsequently  released 
on  bond  to  the  defendants  in  sequestration,  E.  Marqueze  &  Co. 

The  petition  filed  December  26,  1865,  alleges  that  the  plaintifib  here- 
tofore had  and  owned  a  lot  of  cotton  which  was  on  storage  at  Jeffer- 
son, Texas,  in  the  hands  of  J.  M.  &  J.  C.  Murphy;  that  afterward,  to 
wit,  on  or  about  the  fourth  of  October,  1865,  thirty  bales  of  said 
cotton,  valued  at  $6000,  the  property  of  plaintiffs,  were  shipped  to 
Stephenson  &  May,  a  commercial  firm  residing  in  the  city  of  New 
Orleans,  with  instructions  to  pay  the  proceeds  over  to  E.  Marqueze  & 
Co.;  that  said  cotton  was  so  shipped  without  their  knowledc^e  or  con- 
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sent,  and  faas  been  sold,  and  that  said  consignees  refuse  to  deliver  to 
them  the  proceeds.  On  these  averments  tbey  prayed  for  a  sequestra- 
tion and  to  be  decreed  the  owners  of  the  proceeds. 

It  appears  that  there  was  a  large  amount  of  cotton  belonging  to 
various  parties,  stored  in  the  warehouse  of  J.  M.  &  J.  C.  Murphy,  at 
Jefferson,  Texas,  during  the  war;  that  the  cotton  in  dispute  was 
seized  by  the  United  States  authorities  as  the  propertj!-  of  the  Confed- 
erate States,  and  was  turned  over  to  the  warehouse  keepers,  Wright, 
Harrison  &  Co.,  for  account  of  \V.  McMasters  by  J.  C.  Murphy,  on 
following  order,  to  wit:  "Headquarters  United  States  Forces,  the 
Special  Order  No.  3,  Post  Jcrfferson,  September  7,  1865.  Mr.  J.  C. 
Murphy  will  turn  over  to  W.  McMasters  thirty-throe  bales  of  cotton, 
seized  as  the  property  of  the  so-called  Confederate  States,  it  having 
been  released  by  the  proper  officer  of  the  United  ^ates  Treasury 
Department.  J.  B.  JONES,  Captain  Commanding.'^ 

The  cotton  thus  passed  out  of  the  possession  of  J.  M.  &  J.  C. 
Murphy,  with  whom  the  plaintiffs  claim  to  have  had  cotton  in  storage, 
into  the  possession  of  W.  McMasters,  who  appears  to  liave  been  a 
member  of  the  firm  of  E.  Marqueze  &  Co.,  or  to  Lave  acted  in  refer- 
ence to  this  cotton  as  their  agent. 

E.  Marqueze  &  Co.  w^ere  therefore  in  possession  through  their  con- 
signees, at  tlie  time  the  sequestration  was  levied.  It  therefore 
devolves  on  tlic  i)laiutiffs  to  recover  on  the  strengtli  of  their  own  title. 

A  careful  examination  of  the  evidence  satisfies  us  that  the  plaintiffs 
have  failed  to  prove  their  ownership  ot  t'l"  cotton,  the  proceeds  of 
which  they  have  sequestered.  They  have  utterly  failed  to  identify  the 
cotton  as  their  property. 

But,  in  order  to  strengthen  their  claim  to  the  cotton,  the  plaintiffs 
offered  in  evidence  the  following  instrument,  to  wit: 

"C.  Yale,  Jr.,  &  Co., 

V. 

E.  Marqueze  &  Co.  and 
Stephenson  &  May. 

We,  the  undersigned,  abandon  and  transfer  to  the   plaintiffs,   C. 

Yale,  Jr.,  &  Co.,  in  the  above  suit,  all  our  right,  title  and  interest  to 

the  thirty  bales  of  cotton  involved  in  this  suit  and  to  the  proceeds 

thereof. 

WHEELER,  GEIGER  &  CO. 

DARCY  &  WHEELER. 

FOLGER  &  CO. 

SLARK,  STAUFFER  &  CO. 

PAY  AN  &  CARHART,  In  Liquidation 

WILLIAM  C.  THOMPKINS  &  CO. 

J.  L.  HERWIG,  Agent  for  Widow  S.  Nognes." 

The  above  act  of  abandonment  was  not  dated,  but  it  was  admitted. 


>  Third  District  Court,  No.  20,401 
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to  Lave  been  execated  only  six  or  eight  months  previoas  to  the  trial, 
to  wit:  seventeen th  December,  18G8. 

This  act  does  not  benefit  the  plaiutaifTs,  even  admitting  that  the 
parties  signing  it  also  had  cotton  stored  in  the  warehouse  of  J.  M.  & 
J.  C.  Murphy,  at  Jefferson,  Texas,  during  the  war,  and  probably  this 
may  be  some  of  their  cotton.  Tlie  plaintiffs  asserted  title,  December 
36,  1865;  they  declared  on  that  title  and  on  the  strength  thereof 
sequestered  the  proceeds  of  the  cotton  involved  in  this  suit.  They 
must  recover,  if  at  all,  on  the  title  they  declared  on,  and  under 
which  they  sequestered  the  proceeds  and  summoned  the  defendants  to 
trial. 

They  will  not  be  permitted  to  strengthen  their  sequestration  on  a 
title  acquired  three  years  after  their  suit  was  instituted. 

If  they  had  no  title  whatever  to  the  property  in  dispute  at  the  time 
of  iustituting  the  suit,  their  sequestration  was  wrongfully  obtained 
and  their  action  on  that  ground  must  fail.  We  think  the  judgment  of 
the  court  below  in  favor  of  the  defendants  is  correct. 

Judgment  affirmed. 


No.  3133. — L.  DuPRE  v.  Thomas  B.  Helm — G.  P.  Smith,  Warrantor. 

la  a  petitory  action  for  a  tract  of  land,  if  the  plaintiff  shows  a  title  iranslativo  of  property, 
and  the  defendant  shows  none,  the  plaintiff  will  recover.  In  such  a  case,  if  the  defendant 
sod  his  warrantor  are  boUi  appellees,  no  amendment  of  the  Judgment  (as  between  them) 
can  be  made  by  the  appellate  conrt,  but  the  rij<hts  of  the  defendant  against  his  warrantor 
will  be  reserved  in  the  decree  awardiog  the  land  to  the  plaintiff. 

APPEAL  from  the  Ninth  District  Court,  paris^h  of  Rapides.  Oaborny  J. 
T,  (7.  Manning,  for  plaintiff  and  appellant,  li.  A.  Hunter,  for 
defendiint  and  appellee.    M,  Byan,  for  warrantor,  appellee. 

Howe,  J.  This  is  a  petitory  action  ior  a  tract  of  land  in  Rapides 
parish,  the  nineteenth  section  of  towuship  one,  south,  range  two,  east, 
soathwestcru  district  of  Louisiana.  There  is  no  dispute  about  the 
facts.  The  plaintiff  bought  from  the  State  this  nineteenth  section  in 
18o7  and  his  patent  therefor  covers  the  land  in  controversy.  The 
defendant  claims  under  a  sale  of  the  sixteenth  section  made  by  the 
parish  superintendent  of  public  schools.  The  statement  of  facts  says 
of  the  tract :  '^  It  was  sold  as  the  sixteenth  section  under  the  school 
law  and  purchased  by  David  Cheney  or  his  heirs,  which  latter  are  the 
present  warrantors.  The  defendant  acquired  title  from  the  heirs  of 
David  Cheney  and  went  into  possession  on  or  about  the  twelfth 
February,  1855." 

It  seems  clear  that  the  plaintiff  ought  to  recover.  The  land  in  dis- 
pute is  the  nineteenth  section.  The  plaintiff  purchased  it  from  the 
State  and  holds  a  patent  for  it.  The  defendant's  vendors  had  no  title 
19 
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to  it,  Bince  thej*  got  none  by  tbeir  parchase  of  another  (tbe  sixteenth ) 
section  from  tbe  parisb  superintendent,  and,  therefore,  tbe  defendant 
shows  no  title. 

The  judgment  against  the  plaintiff  must  be  reversed.  The  defend- 
ant and  warrantor  being  both  appellees  we  can  not,  as  requested, 
change  tbe  judgment  as  between  them,  but  their  respective  rights- 
may  be  reserved. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed.  It  is  further  ordered  that  the  plaintiff  have  judgment 
against  the  defendant,  recognizing  the  said  plaintiff  to  be  the  owner 
of  the  following  tract  of  land,  situate  in  the  parish  of  Rapides,  viz  x 
the  nineteenth  section  of  township  one,  south,  range  two,  east,  in  the 
southl^estern  district  of  Louisiana,  containing  six  hundred  and  thirty- 
nine  28-100  acres,  and  that  he  be  put  in  possession  thereof  in  accord- 
ance with  law,  and  that  the  defendant  pay  costs.  It  is  further  ordered 
that  the  claims  of  the  defendant  against  the  warrantor  and  of  the 
warrantor  in  reconvention  or  otherwise  against  the  defendant  be- 
reserved.     - 


23    14«i 
dll9    386 


No.  2034. — Balthazar  Blanck  v.  H.  Speckman  and  Wife. 

A  jndgracut  can  not  be  annulled  by  direct  action  for  any  alleged  vice  of  form  in  the  mode- 
of  proceeding.  It  can  only  bo  annulled  by  such  action  for  one  of  the  three  classes  of  vice 
ot  form  contained  in  article  606  of  the  Code  of  Practice,  viz:  First,  where  the  Judgment 
debtor  could  not  stand  in  judgment;  second,  where  the  judgment  debtor  had  not  been 
cite4l;  third,  whore  the  court  is  without  jurisdiction  raiiotM  inaterice. 

Therefore,  if  the  Judge  a  quo  has  rendered  judgment  on  default  in  a  damage  suit  without 
the  intervention  of  a  Jury  as  required  by  article  313  of  the  Code  of  Practice,  such  alleged 
vice  of  forui  may  be  remedied  by  appeal,  but  the  judgment  can  not  be  annulled  by  direct 
action. 

APPEAL  from  Seventh  District  Court,  parish  of  Orleans.     Collens,  J. 
Cotton  <St  Levy,  for  plaintiff  and  appellant.    Eicluird  Shackelford 
and  Fellows  &  Mills,  for  defendants  and  appellees. 

Howe,  J.  This  action  was  instituted  in  1863  to  annul  a  judgment 
rendered  in  1859.  Tliere  was  judgment  in  favor  of  defendants,  and 
the  plaintiff  has  ax)pealed. 

The  only  cause  of  nullity  relied  upon  by  the  plaintiff,  appellant,  is 
found  in  the  fact  that  the  suit  of  Speckman  v.  Blanck  was  an  action 
for  damages;  that  a  default  was  entered,  and  that  this  default  was 
confirmed  and  judgment  rendered  by  the  court  witliout  the  interven- 
tion of  a  jury. 

The  Code  of  Practice,  under  the  section  **0f  Judgment  by  Default," 
provides,  article  313,  that  '^  when,  from  the  nature  of  the  demand, 
damages  are  to  be  assessed,  the  court  will  direct  a  jury  to  be  sum- 
moned to  find  the  same  in  the  same  manner  as  if  the  defendant  had 


NEW  ORLEANS,  FEBRUARY  1871.  147 

Blanck  v.  Spockmnn  And  Wife. 

answered,  and  the  court  will  give  their  judgment  in  conformity  with  tho 
verdict  of  tho  jur3\" 

The  appellee  contends,  and  so  the  court  below  decided,  that  the 
omission  to  call  a  jury  in  that  case  was  an  irregularity  which  might 
have  been  remedied  by  appeal,  but  which  can  not  be  urged,  after  a 
lapse  of  nine  years,  by  an  action  of  nullity. 

The  causes  of  nullity  of  a  judgment  are  two-fold:  First,  those 
which  relate  to  the  method  of  procedure  and  are  called  vices  of  form; 
second,  those  which  appertain  to  the  merits  of  the  question  tried.  The 
want  of  citation  is  an  example  of  the  first  class ;  the  obtaining  of  a 
jadgment  on  forged  documents  is  an  example  of  the  second  class. 

It  is  evident  that  the  cause  urged  by  the  plaintiff,  if  any  cause  it  be, 
would  fall  into  the  first  class,  being  an  alleged  vice  of  form.  These 
nces  of  form  are  cat^ilogued  in  article  606^  C.  P.  They  are  arranged 
in  four  paragraphs,  but  may  be  reduced  to  three  classes : 

First — ^Wliere  the  judgment  debtor  could  not  stand  in  judgment. 

Second — ^Whcre  the  judgment  debtor  had  not  been  cited;  and 

Tkird — Where  the  court  was  without  jurisdiction  ratione  matericc. 

We  do  not  understand  that  a  judgment  may  be  annulled  for  any 
other  vices  of  form  than  those  specified  in  article  GOG.  The  language 
of  the  article  is  plain :  **  The  vices  of  form  for  which  a  judgment  can 
be  annulled  are  tho  following,''  etc. 

It  is  otherwise  with  the  causes  of  nullity  which  appertain  to  the 
merits  of  the  question  tried.  They  are  referred  to  in  article  607,  and 
it  has  been  often  held  that  the  cases  specified  in  this  article  are  merely 
illustrative  and  not  exclusive;  and  that  a  judgment  may  be  annulled 
upon  equitable  grounds,  in  case  an  appeal  would  have  afforded  no 
remedy,  and  a  real  injury  would  be  sustained,  and  the  party  had  not 
been  guilty  of  laches,  and  a  just  defense  was  alleged  and  proved. 
ISob.  523;  3  An.  346;  11  An.  33.  And  the  reason  of  this  distinction 
is  plain.  It  is  easy  for  the  Legislature  to  say,  and  they  have  said  in 
article  606,  in  what  cases  a  judgment  should  be  annulled  for  vices  of 
term ;  while  it  would  be  difficult  and  dangerous  to  attempt  to  define 
and  thus  to  limit  the  possible  cases  of  error  and  fraud  which  might 
necessitate  equitable  relief. 

The  plaintiff's  case  must,  therefore,  fail.  It  is  not  expressly  pro- 
vided for  in  article  606,  nor  is  it  included  in  the  more  flexible  article 
007.  The  irregularity  of  which  he  complains,  is  not  a  fundamental 
defect,  like  the  want  of  citation,  nor  is  the  judgment  radically  de- 
fecti?e,  like  that  rendered  against  a  minor  without  the  assistance  of 
his  tutor,  or  by  a  court  without  jurisdiction  ratione  materiw.  He  had 
an  ample  remedy  by  appeal,  and  there  was  no  error  or  fraud.  9  La. 
79;  9  An.  197;  9  An.  428;  10  An.  641;  14  An.  656. 

Judgment  affirmed. 
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A  jnror  who  Iina  formed  an  opinion  based  on  common  rumor  withoat  any  prejudice  or  bias 
23    148  aeainst  the  accused,  is  not  disqnalilied  from  sitting  on  the  trial. 

liio  o^i  Alter  the  accused  has  been  indicted  and  pleaded  not  gnilty,  it  is  too  late  to  urge  his  right  to 

a  preliminary  examination  before  a  committing  magistrate. 
Questions  of  fact^  as  to  whether  certain  witnesses  who  testified  on  the  trial,  bad  sworn 

falsely,  can  not  be  noticed  on  appeal.    Constitution,  art.  74. 
The  fact  that  alcoholic  liquors  were  furnished  the  jury,  to  be  used  by  them  for  refreshment, 

while  sitiing  on  a  protracted  trial,  does  not  vitiate  their  verdict ;  nor  la  this  fact  of  itself 

good  cause  for  a  now  triaL 
The  presence  of  the  sheriff  or  his  deputies  in  the  jury  room  during  the  trial  is  not  miscon- 
duct, and  the  sheriff  did  nothing  more  than  his  duty  in  procuring  a  change  of  clothing 

for  the  jurors  during  the  trial,  which  lasted  five  days. 
The  deposit  of  the  venire  with  the  clerk  and  posting  it  np  in  tlie  clerk's  office  on  the  first 

day  of  the  term  are  a  suflicicnt  compliance  with  the  law  requiring  it  to  be  filed  in  the 

clerk's  office  on  that  day. 

APPEAL  from  the  Fifth  District  Court,  parish   of  East  Feliciana. 
Fosey,  J.    M,  A.  EaUhan,  District  Attorney  for  the  Fifth  Judicial 
District.    Kcrnan  i&  Lyons,  for  defendant  and  appellant. 

Howe,  J.  The  defendants  were  indicted  for  the  crime  of  murder, 
found  guilty  without  capital  punishment,  and  sentenced  to  imprison- 
ment at  hard  labor  for  life.  Tlicy  have  appealed,  and  claim  a  new- 
trial  upon  the  following  grounds  presented  by  their  bills  of  excep- 
tions : 

First — That  after  the  venire  of  jurors  had  been  exhausted  and  the 
bystanders  in  the  courthouse  had  been  summoned  as  talesmen  and 
their  number  exhausted,  the  court  ordered  the  sheriff'  to  summon  fifty 
citizens  from  the  community  to  act  as  talesmen.  We  understand  from 
this  that,  the  jury  being  yet  incomplete,  the  sberiff  was  sent  out  into 
the  town  where  the  court  was  held  to  bring  in  talesmen.  We  are  not 
refen-ed  to  any  authority  to  show  any  error  in  this  course,  and  the  Doint 
seems  to  be  abandoned.     14  An.  4G1. 

Second — That  two  jurors  were  challenged  for  cause  by  the  defend- 
ants, and  the  challenges  improperly  overruled.  Each  of  these  two 
jurors,  on  their  voir  dire,  said,  respectively,  that  he  had  formed  and 
expressed  an  opinion,  that  it  was  a  deliberate  and  fixed  opinion,  that 
it  was  formed  from  common  rumor,  that  it  would  require  evidence  to 
remove  it  from  his  mind,  that  circumstantial  evidence,  if  reliable  and 
satisfactory,  would  remove  it,  that  he  had  no  bias  or  i)rejudice  against 
the  accused,  and  that  he  could  render  an  impartial  verdict  accordiog 
to  the  law  and  the  evidence.  Both  jurors  were  challenged  perempt- 
orily, and  neither  sat  on  the  trial  of  the  cause.  It  docs  not- appear 
that  the  defendants,  or  any  of  tJiem,  by  this  course  exhausted  their 
peremptory  challenges.  An  opinion,  based  on  rumor,  where  there  is 
no  bias  or  prejudice  against  the  prisoner,  does  not  disqualify;  and, 
moreover,  even  if  there  should  be  reason  to  think  that  the  challenge 
for  cause  should  have  been  maintained^  yet  where  the  jurors  did  not 
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sit  in  the  case,  and  it  does  not  appear  that  the  prisoners'  peremptory 
challenges  were  exhausted,  we  should  not  feel  called  on  to  grant  a  new 
trial.    14  An.  462. 

TJnrd — That  the  court  a  qva  erred  in  refusing  the  accused  a  prelimi- 
nary examination. 

The  record  shows  that  the  accused  were  indicted,  pleaded  not  guilty, 
Tirere  tried  and  found  guilty,  and  this  question  of  a  preliminary  exami- 
nation was  not  suggested  until  a  motion  was  made  for  a  new  trial.  If 
there  was  anything  in  the  point,  it  was  made  too  late. 

Fourth — That  two  witnesses  who  had  turned  evidence  for  the  State, 
had  sworn  falsely.  This  was  urged  as  a  reason  ior  a  new  trial.  The 
JDiy  and  the  judge  below  appear  to  have  believed  the  witnesses  in 
question,  and  we  have  no  jurisdiction  to  receive  or  reverse  their  de- 
cision of  a  question  of  fact.    Constitution,  art.  74. 

Fifth — That  intoxicating  liquors  were  furnished  to  the  jury  during 
the  trial.  It  does  not  appear  that  any  liquors  were  furnished  to  tlie 
jury  after  they  retired  to  consider  of  their  verdict.  The  trial,  how- 
eyer,  lasted  iive  days,  and  during  this  long  time  the  jury  were  of 
coarse  not  allowed  to  separate  day  or  night,  and  were  obliged  to  eat 
and  dnnk  in  order  to  sustain  life ;  and  the  bill  of  exceptions  states  as 
follows :  "  Though  liquor  was  given  to  the  jury  it  was  in  moderation. 
Xone  of  them  were  intoxicated  at  any  time.  Their  confinement  was 
such  that  several  of  them  were  aflected  with  sickness."  This  state- 
ment, signed  by  the  judge,  is  conclusive  upon  us  as  a  finding  of  fact; 
and  tliongh  we  would  be  far  from  encouraging  the  practice  in  jurymen 
of  taking  an  enemy  into  their  mouths  to  steal  away  their  brains,  yet 
Tfe  must  recognise  the  fact  that  alcohol  has  its  use  in  case  of  exhaustion 
and  illness.  We  know  of  no  rule  of  law  which  requires  total  absti- 
nence from  beverages  containing  alcohol  upon  the  i>art  of  every  mem- 
ber of  a  jury  during  the  whole  of  five  days  and  nights  of  a  trial, 
when  several  of  them  are  affected  with  sickness ;  and  wo  do  not  feel 
called  upon  to  grant  a  new  trial  upon  this  point. 

Sixth — That  there  was  misconduct  on  the  part  of  the  sheriff  and  his 
depnties  in  eating  with  the  jury  and  sleeping  in  the  same  room  with 
them  and  in  sending  and  receiving  for  them  messages  in  regard  to 
changes  of  clothing.  It,  however,  appears  that  the  sheriffs  did  not 
converse  with  the  jury  in  regard  to  the  case,  aiul  that  the  jury  never 
conversed  with  any  outside  parties  on  any  snbjt  <t.  The  presence  in 
the  jury  room  of  a  sheriff  or  his  deputies  is  not  n.iscoinhict.  State  v. 
Snmmers,  4  An.  27;  and  it  was  decent  and  necMNsuy  to  send  for  and 
receive  changes  of  clothing  during  the  tiialj  whu  li,  we  may  remark, 
was  concluded  on  the  first  of  June. 

Seventh — That  the  venire  of  jurors  was  not  filed  in  the  clerk's  oflSce  on 
the  first  day  of  the  term.    The  venire,  it  appears,  was  deposited  in  the 
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clerk's  office  on  the  first  day  of  the  term  and  posted  up  in  such  way 
that  it  might  be  conveniently  examined.  It  further  appears  that  the 
accused,  when  arraigned,  pleaded  not  guilty  and  waived  service  of  a 
copy  of  the  venire.  If  this  point  could  properly  be  raised  after  verdict, 
we  think  the  deposit  and  posting  up  in  the  clerk^s  office  a  sufficient 
filing,  the  objection  being  that  the  words  **  filed,"  etc.,  were  not  writ- 
ten on  it.  **  A  paper  is  said  to  be  filed  when  it  is  delivered  to  the 
proper  officer,  and  by  him  received  to  be  kept  on  file."  Bonvier's 
Law  Diet.    File. 

Eiglitli — ^That  the  court  erred  in  allowing  Bolivar  Green  and  Henry 
•^errill,  alleged  accomplices,  to  testify.     There  is  no  force  in  this  point, 
or  the  reasons  given,  it  is  ordered  that  the  judgment  appealed  from 
oe  affirmed  with  costs. 
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-To.  3050. — Widow  L.  P.  Becnel,  Tutrix,  v.  MicnEL  A.  Becnel. 

IrVb?!!  one  Joint  owner  of  a  plantation  remains  on  and  cnltivatcs  a  portion  of  the  land  not 
exceeding  one-half,  the  otlier  Joint  owner  who  does  not  choose  to  occupy  the  plantation, 
or  any  portion  thereof,  in  the  absence  of  a  lease  or  agreement  to  pay  rent,  has  no  right 
of  action  against  his  Joint  owner  who  has  cnltivated  a  portion  of  the  land  for  the  rent 
thereof.  Xor  has  the  Joint  owner  who  cultivated  a  portion  of  the  land,  any  right  of  actioi: 
«>r  legal  demand  against  his  joint  owner  for  improvements  or  repairs  made  on  the  place 
\jo  aid  him  in  securing  his  crop. 

APPEAL  from  the  Fourth  District  Court,  parish  of  St.  John  the 
Baptist.  BeauvaiSy  J.  F,  P.  PoeMy  for  plaintiff  and  appellee. 
Cooley  &  Philips  and  John  H,  llsley,  for  defendant  and  appellant. 

Wylt,  J.  The  plain  tit}',  a  co- proprietor  of  the  defendant,  sues  him 
for  rent  of  the  plantation,  owned  by  them  jointly,  for  the  years  1667, 
1868  and  1869. 

The  defendant  had  entered  into  no  contract  of  lease  but  merely  con- 
cluded to  remain  on  the  plantation  and  cultivate  a  part  of  it,  less  than 
half,  after  the  plaintiff  had  determined  not  to  cultivate  any  part  of  the 
land,  and  had  Toluntarily  moved  to  another  plantation  in  the  neigh- 
borhood. 

It  is  not  pretended  that  the  aefendant  dispossessed  the  plaintiff,  or 
ii\  any  manner  interfered  with  the  enjoyment  of  her  proprietary  in- 
terest, or  that  he  cultivated  more  than  an  amount  equal  to  his  half  of 
the  plantation,  if,  instead  of  abandoning  it,  she  had  remained  on  the 
common  property,  she  could  not  have  prevented  the  defendant  from 
enjoying  at  least  half  of  it,  while  she  was  enjoying  the  other  half.  Her 
abandonment  of  the  thing  held  in  common  did  not  impose  an  obliga- 
tion on  her  co-proprietor  also  to  abandon  it ;  nor  did  it  produce  a  legal 
obligation  compelling  liim  to  pay  her  rent  for  using  that  which  he 
would  have  had  the  right  to  use,  had  she  remained. 
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How  the  right  of  action  asserted  by  the  plaintiff  arose  in  her  fa,-voT, 
we  can  not  imagine.  The  obligation  certainly  did  not  spring  from  a 
quagi  contract.  The  defendant  having  merely  administered  his  propri- 
etary interest,  without  in  the  least  impairing  the  right  of  his  co- 
proprietor  likewise  to  use  and  enjoy  hers,  can  not  fairly  be  said  to 
have  undertaken,  of  his  own  accord,  to  manage  the  affairs  of  another 
or  to  have  assumed  an  agency,  thereby  contracting  the  tacit  engage- 
ment to  continue  it  and  to  complete  it — ^incurring  all  the  obligations  of 
an  express  agency.  C.  C.  2274.  The  obligation  certainly  did  not 
spring  from  either  of  the  other  four  sources  known  to  the  law,  from 
whence  all  legal  obligations  arise.  And  we  must,  therefore,  conclude 
that  the  light  asserted  by  the  plaintiff  is  not  supported  by  a  legal 
-obligation,  and  that  it  can  not  be  enforced. 

As  Id  the  plea  in  reconvention  set  up  by  the  defendant  for  the  value 
•of  his  labor  in  cleaning  the  ditches  and  the  slight  repairs  to  the  sugar- 
house  and  other  constructions  necessary  for  the  taking  off  of  his  crop, 
we  will  remark  that  there  is  no  merit  in  it.  His  co-proprietor  is  not 
bound  to  pay  him  for  the  slight  improvements  made  in  aid  of  his  crop, 
and  this  demand  is  as  shallow  and  unreal  as  that  of  the  plaintiff. 

The  judgment  of  the  court  below  in  favor  of  the  plaintiff  and 
against  the  defendant  for  $5250  and  costs  of  the  suit  is  manifestly 
erroneous. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be 
reversed,  avoided  and  annulled ;  and  it  is  now  ordered  that  there  be 
judgment  for  the  defendant,  with  costs  of  both  courts 


No.  3119. — State  ex  rel.  C.  Bene  v.  The  Judge  of  the  Fourth  Dis- 
trict Court,  Parish  op  Orleans. 

Where  it  Ib  ahown  that  an  interlocatory  Jndgmont,  diaaolTing  an  ix^anction,  may  work  an 
irreparable  iiv)nry,  the  i>arty  plaintiff  in  iivj  auction  is  entitled  to  have  it  reviewed  on 
appeaL  Therefore,  if  the  jndge  a  quo  refasea  an  appeal  from  each  interlocntory  decree, 
the  Supreme  Conrt  will,  on  application,  iaane  a  mandamos,  compelling  liim  to  grant  the 
appeal  and  send  np  the  record. 

APPLICATION  for  a  Writ  of  Mandamus.  J.  Duvigneaudj  for  relator. 
Theardj  Judge,  respondent. 
Howell,  J.  The  relator  instituted  suit  in  the  Fourth  District  Court 
for  the  parish  of  Orleans  against  her  husband  for  a  divorce  and  claim- 
ing $2900,  as  paraphernal  funds,  as  well  as  half  the  community  prop- 
erty, and  obtained  an  iigunction  prohibiting  him  from  disposing  of 
any  property  pending  the  suit  also  forbidding  the  recorder  of  mort- 
gages to  record  any  mortgages  against  the  real  estate,  the  register  of 
eonveyances  to  grant  a  certificate  of  non-alienation  and  the  People's 
Bank  of  New  Orleans  to  pay  to  the  husband  a  sum  of  $1170  on 
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deposit.  The  defendant  in  said  sait  moved  to  dissolve  said  iojanction 
on  the  grounds  that  it  was  not  authorized  and  that  no  bond  was  fur- 
nished. The  district  judge  dissolved  the  injunction  as  to  the  bank, 
but  maintained  it  as  to  the  other  parties.  The  relator  applied  for  a 
suspensive  appeal  from  this  ruling,  which  was  refused,  and  she  now 
asks  for  a  mandamus  to  compel  an  appeal. 

Tho  Judgment  from  which  the  appeal  is  sought,  is  an  interlocutory 
one  which  may  work  an  irreparable  injury  to  the  plaintiff  in  injunc- 
tion. The  character  and  value  of  the  property  in  question,  as 
described  in  these  proceedings,  are  not  such  as  will,  under  all  circum- 
stances, afford  absolute  protection  independently  of  this  cash.  The 
injunction  having  been  granted  and  a  ludgment  rendered  dissolving  it 
in  this  respect,  the  relator  is  entitled  to  a  revision  thereof  by  appeal, 
the  amount  involved  being  appealable  and  the  possible  contingent 
injury  irreparable. 

It  is  therefore  ordered  that  the  mandamus  licrein  be  made  per- 
emptory. 


l^io.  3054. — Third  Ward  School  District  of  New  Orleans  v.  City 
Board  of  School  Directors.  No.  3055. — Van  Nordkn,  Treas- 
urer, etc.  V.  Thomas  W.  Conway,  State  Superintendent.  No. 
3056. — Thomas  W.  Conway,  Stiito  Superintendent  v.  The  City 
Board  of  School  Directors.  No.  3057. — Van  Norden,  Treas- 
urer, etc.  r.  Thomas  W.  Conway,  State  Superintendent. 

The  assertion  of  a  right  to  tbo  samo  thing  by  another  title  and  in  a  different  capacity  by 
the  same  parties,  in  a  new  suit,  can  not  be  construed  as  an  acquiescence  in  the  former 
Judgment.  Therefore  the  appeal  which  has  l>een  taken  from  the  first  judgment  will  not 
be  dismissed  on  motion,  because  the  same  parties  have  brought  another  suit  for  the  samo 
thing  under  another  title  and  in  a  different  capacity. 

The  act  of  the  General  Assembly,  approved  March  16,  1670,  entitled  "  An  Act  to  regulate 
publio  education  in  the  State  of  Louisiana  and  city  of  New  Orleans,"  etc.,  gives  to  tho 
ward  boards  of  school  directors  for  the  city  of  New  Orleans,  the  primary  control  and 
direction  of  the  public  schools  of  the  city.  The  city  board  of  school  directors  for  the 
city  of  New  Orleana,  created  by  the  same  act,  are  subordinate  in  their  powers  and  func- 
tions to  those  of  the  ward  boards;  they  are  not,  therefore,  authorized  under  this  act  to 
make  contracts  with  teachers,  receive  or  disburse  tlie  school  funds  belonging  to  or 
coming  to  the  city  for  school  purjioses,  the  ward  boards  alone  being  vested  with  this 
power  under  the  act. 

A  PPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.    Dibhle,  J. 
Jl.  Lacey  <&  Butler,  for  relators,  appellants.     E.  FilletU,  for  appellees. 

On  the  Motion  to  Dismiss. 

Taliaferro,  J.  We  are  asked  to  dismiss  the  appeals  in  the  above 
entitled  causes,  on  the  following  allegations: 

That  the  appellants  have  instituted  a  new  suit  in  a  different  capacity 
and  as  substituted  to  the  rights  aud  powers  of  the  ward  school  boards, 
in  which  they  claim  the  same  things  which  were  the  subject  matter  of 
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the  said  four  suits  now  pending  on  appeal,  and  that  the  said  new  suits 
asd  judicial  demands  are  antagonistic  and  can  not  be  reconciled  with 
the  intention  of  the  said  appellants  to  prosecute  said  appeal ;  and  on 
imiher  suggesting  to  the  court  that  the  said  appellants  have  volun- 
tarily executed  and  satisfied  and  acquiesced  in  the  judgments  appealed 
^m  by  them. 

We  arc  at  a  loss  to  conceive  how  the  appellants  have  '^  executed, 
ratified  and  acquiesced  in  the  judgments  appealed  from  by  them,'' 
because  they  assert  in  a  new  suit  a  right  to  the  same  objects  claimed 
in  these  cases  by  another  title  and  "in  a  different  capacity."  There  is 
nothing  before  us  which  we  can  take  notice  of  to  establish  the  facts 
alleged;  but,  if  they  were  proved,  they  would  not  justify  the  conclusion 
tibat  tie  appellants  have  acquiesced  in  the  judgments,  and  there  is 
nothing  antagonistic  with  an  intention  to  appeal. 

The  motion  to  dismiss  is  overruled. 

On  the  Merits. 

This  is  a  controversy  between  two  sets  of  functionaries  deriving 
their  powers  from  the  same  source  and  holding  their  ofiices  under  the 
act  of  the  Legislature  approved  March  16,1870,  entitled  ''An  Act  to 
regalate  public  education  in  the  State  of  Louisiana  and  city  of  New 
Orleans,  and  to  raise  a  revenue  for  that  purpose."  These  contestants 
are  styled  '*The  City  Board  of  School  Directors,"  and  **  The  Ward 
Boards  of  School  Directors."  The  contest  relates  to  priority  of  juris- 
dietion  over  the  public  schools  of  the  city  and  the  right  to  receive  and 
disburse  the  school  funds  apportioned  to  the  city  schools.  The  four 
cases  will  all  be  considered  together,  as  from  their  general  tenor  a 
decision  of  the  question  just  named  will  be  conclusive  of  all  the  issues 
presented  in  the  four  cases.  They  were  in  substance  so  determined 
by  the  judgment  of  the  court  below,  which  was  in  favor  of  the  ward 
boards.    The  city  board  of  school  directors  have  appealed. 

The  first  step  in  the  investigation  is  to  inquire,  what  are  the  powers 
And  duties  of  these  two  orders  of  school  directors;  and,  first,  what  is 
the  scope  of  the  powers  and  the  extent  of  the  functions  of  the  city 
board  of  school  directors  Y 

We  find  in  section  fifty-four  of  the  act  before  recited,  that  '*  the 
dty  board  of  school  directors  shall  have  all  the  powers  and  perform 
all  the  duties  in  reference  to  the  public  schools  of  the  city  and  to  the 
distribution  of  the  school  funds  thereof,  herein  conferred  upon  the 
parish  boards  of  school  directors  for  other  parishes." 

What  then  are  the  powers  and  duties  conferred  upon  the  parish 
boards  of  school  directors  ?  They  are  detailed  in  section  eighteen  of 
the  act,  and  are  as  follows: 

Fini — ^To  elect  from  among  their  number  a  president,  secretavv  and 
20 
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treasurer.  The  treasurer  shall  give  bonds  in  an  amount  not  less  than 
five  thousand  dollars,  to  be  approved  by  the  Parish  or  District  Judge 
and  the  Recorder  of  the  parish,  and  a  copy  thereof  to  be  forwarded  to  * 
the  Superintendent  of  Public  Education,  for  the  faithful  performance 
of  his  duties  under  this  act.  Said  bond  may,  from  time  to  time,  be 
increased  by  the  order  of  the  board  or  of  the  District  Judge  in  pro- 
j}ortion  to  the  amount  of  school  funds  in  the  hands  of  the  treasurer. 

The  board  shall,  from  time  to  time,  examine  the  accounts  of  the 
reasurer  and  settle  them. 

Second — ^To  appoint  fov  each  ward  scliool  district  in  their  parish  a 
board  of  three  district  school  directors.  Said  board  of  district  school 
directors  shall  hold  their  office  for  two  years  from  the  time  of  their 
appointment  and  until  their  successors  are  duly  elected  or  appointed 
and  qualified. 

lliird — To  visit  and  examine  the  schools  of  the  several  districts  of 
the  parish,  from  time  to  time,  and  to  meet  and  advise  with  the  several 
boards  of  district  school  directors  as  occasion  may  require. 

Fourth — To  report  to  the  State  Board  of  Education  and  to  the 
Superintendent  of  Public  Education  all  deficiencies  in  the  schools  or 
neglect  of  duty  on  the  part  of  the  teachers,  directors,  division  super- 
intendents or  other  officers. 

Fifth — To  receive  from  the  State  tax  collector  all  proceeds  of  any 
'  parish  school  tax,  levied  by  the  police  jury  in  accordance  with  this 
law,  and  to  apportion  the  same  among  the  several  ward  school  districts 
of  their  parish  in  proportion  to  the  number  of  persons  in  their  dis- 
trict, between  the  ages  of  six  and  twenty -one  years. 

Sixth — To  make  such  needful  by-laws  and  regulations  for  their  own 
government,  not  inconsistent  with  this  law,  as  they  may  deem  proper. 
The  treasni'er  of  the  board  shall  receive  all  money  on  account  of  the 
board  and  pay  out  the  same  on  warrants  signed  by  the  president  and 
countersigned  by  the  secretary,  and  he  shall  keep  a  correct  account  of 
all  expenses  and  receipts  in  books  provided  for  that  purpose,  which 
shall  always  be  open  for  inspection.  He  shall  render  a  monthly  report 
to  the  board  and  an  annual  report  to  the  division  superintendent  on 
or  before  the  tenth  day  of  January. 

These  then,  are  the  powers  and  duties  of  the  city  board  of 
directors.  We  next  inquire  what  are  the  duties  and  powers  of  the 
ward  board  of  directors  t  Section  fifty-seven  provides  'Hhat  each 
ward  board  of  school  directors  in  the  city  of  New  Orleans,  slutU  have 
the  powers  and  duties  and  be  governed  by  the  regulations  heroin  pre- 
scribed for  district  boards  of  school  directors  in  other  parishes.'^ 
Here  we  are  again  referred  to  the  powers  and  duties  of  another  class 
of  directors  to  know  what  are  the  powers  and  duties  of  the  city  ward 
school  directors.    We  turn  now  to  section  twenty-two  of  the  act.    It 
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may  be  well  in  this  place  to  premise  that  by  the  section  twenty- two, 
«8ch  police  jury  ward  of  the  country  paiishes,  is  declared  to  be  a 
scbool  district,  and  the  term,  ''  district  board  of  school  directors,''  is 
applied  to  the  school  directors  of  each  police  jury  ward.  The  duties 
of  this  class  or  grade  of  directors  are : 

First — ^To  make  all  contracts,  purchases,  payments  and  sales  neces- 
sary to  carry  out  any  TOte  of  the  district ;  provided,  that  before  erect- 
ing any  schoolhouse  they  shall  consult  with  the  Superintendent  of 
Public  Education  as  to  the  most  approved  plan  of  such  building. 

Second — To  admit  pupils  not  belonging  to  the  district,  as  provided 
for  in  section  twenty-five  of  this  act,  to  their  schools  on  such  terms  as 
they  may  agree  upon. 

Third — ^To  determine  the  number  of  schools  which  shall  be  estab- 
lished and  the  length  of  time  each  shall  be  taught,  subject  to  the  pro- 
Tisions  of  section  twenty -three  of  this  act. 

Fourth — ^Tb  fix  the  site  of  each  schoolhouse,  taking  into  consideration 
the  wants  and  necessities  of  the  people  of  each  portion  of  the  district. 

Fifth — To  establish  graded  or  union  schools  whenever  they  may 
he  necessary ;  and  they  may,  as  occasion  requires,  select  a  x>or8on  who 
shall  have  the  general  supervision  of  the  schools  in  their  districts,  sub- 
ject to  rules  and  regulations  of  the  board. 

Sixth — ^To  determine  what  branches  shall  be  taught  in  the  tsciiooLs 
of  their  districts. 

Seventh — ^To  require  the  secretary  and  treasurer  each  to  give  bond 
to  the  district  in  such  penalty  and  with  such  sureties  as  they  may 
determine  upon,  conditioned  for  the  iaitliful  performance  of  their 
dnties  under  this  act.  The  bond  shall  be  filed  with  the  president  of 
the  board,  and  a  copy  of  the  same  shall  bo  sent  to  the  Superintendent 
of  Public  Education,  and  in  case  of  breach  of  condition  thereof  he 
shall  bring  suit  thereon  in  the  name  of  the  district. 

Eighth — ^They  shall,  from  time  to  time,  examine  the  accounts  of  the 
treasurer  and  make  settlements  with  him  and  present  at  each  regular 
meeting  of  the  board  a  full  statement  of  the  receipts  and  expenditures 
of  the  district  and  all  matters  delegated  to  them  tiO  perform  and  all 
sach  other  matters  as  may  be  deemed  important. 

Hinth — To  visit  the  schools  in  their  district,  and  aid  the  teachers  in 
establishing  and  enforcing  rules  for  the  government  of  the  schools, 
and  see  that  they  keep  a  correct  list  of  the  pupils,  embracing  the  time 
dnring  which  they  attend  school,  the  branches  taiight  and  such  other 
matters  as  may  be  required  by  the  division  superintendent.  A  major- 
ity of  the  boai*d  shall  be  a  quorum  to  transact  business,  but  a  less 
ninnber  may  adjourn  from  time  to  time.  Each  district  board  shall 
adopt  a  uniform  series  of  books  for  all  the  schools  in  their  district, 
and  such  series  shall  not  be  changed  oftener  than  once  in  two  years. 
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Then  follow  in  section  twenty-three,  the  duties  prescribed  for  the 
officers  of  these  district  boards:  ''The  president  shall  preside  in  all 
meetings  of  the  board  and  of  the  district ;  shall  draw  all  drafts  on  the 
State  Treasurer  and  upon  the  treasurer  of  the  parish  board  for 
money  apportioned  to  his  district;  sign  ^11  orders  on  the  district  treas- 
ury, specifying  in  the  order  the  fund  on  which  they  are  drawn  and 
the  use  for  which  the  money  is  assigned,  and  he  shall  sign  all  con- 
tracts. The  president  shall  appear  in  behalf  of  his  district  in  all  suits 
brought  by  or  against  the  same,  but,  when  he  is  individually  a  party, 
this  duty  shall  be  performed  by  the  secretary."  Next  come  the  yarious 
duties  of  the  secretaries,  but  these  it  is  not  necessary  for  our  purpose 
to  bring  into  view.  "The  treasurer,"  it  is  declared,  ^' shall  hold  all 
moneys  belonging  to  the  district  and  payout  the  same  on  the  order 
of  the  president  countersigned  by  the  secretary.  He  shall  receive 
all  money  apportioned  to  the  district  by  the  Superintendent  of  Public 
Education." 

Each  parish  board  of  school  directors  is  constituted  a  body  corpo- 
rate and  politic  in  law,  with  powers  to  sue  and  be  sued.  The  body, 
it  is  declared,  shall  be  known  and  styled  "The  Board  of  School 
Directors  for  the  parish  of,"  etc.  In  like  manner  the  district  board 
of  school  directors  in  the  sub-divisions  of  the  parish,  that  i§,  in  the 

police  jury  wards,  are  each  named  "Ward  District  of ,  in  the 

parish  of ,  and  State  of  Louisiana."    So  also  each  ward  board 

in  the  city  of  New  Orleans  is  constituted  a  body  corporate  and  politic. 
The  city  board  of  school  directors,  having  all  the  powers  of  the 
parish  boards  may,  perhaps,  be  considered  a  body  corporate,  but  cor- 
porate powers  are  not  conferred  upon  it  in  express  terms. 

We  have  now  in  juxta  position  the  several  enactments  of  the  Legis- 
lature which  establish  the  powers  and  duties  of  the  litigating  parties 
before  the  court.  With  the  single  exception  of  sections  61  and  62,  to 
which  the  order  of  our  investigation  will  soon  bring  us,  all  the  enact- 
ments are  mainly  embraced  by  sections  54  and  57,  together  with  the 
references  therein  made,  and  which  we  have  already  referred  to. 

Before  proceeding  further,  wo  will  take  a  general  retrospect  of  these 
enactments-  In  doing  so,»  we  find  that  the  powers  given  to  the  city 
board  of  directors  are  few  and  of  a  limited  character.  It  appoints 
for  each  ward  school  district  three  district  directors.  It  is  to  visit 
the  schools,  and  to  meet  and  advise  with  the  several  boards  of  ward 
directors  as  occasion  may  require ;  to  report  to  the  State  Board  of 
Education  and  to  the  Superintendent  of  Public  Education  all  deficien- 
cies in  the  schools  or  neglect  of  duty  on  the  part  of  teachers,  directors^ 
I  division  superintendents  or  other  officers  5  to  make  suitable  by-lawB 
for  their  own  government,  and  to  receive  from  the  State  tax  collector 
all  proceeds  of  any  parish  school  tax  levied  by  the  police  jury,  and  to 
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apporfcion  the  same  among  tbe  seTeral  wards  iu  proportion  to  the 
namber  of  persons  in  each  ward  between  tlie  ages  of  six  and  twenty - 
one  years.  The  character  of  these  grants  of  power  seems  to  be  cliieily 
snperrisory.  It  would  appear  that  the  purpose  of  the  board  is  more 
to  see  that  others  discharge  faithfully  tlie  active  and  important  duties 
required  in  the  administration  of  the  public  schools  than  to  participate) 
in  those  duties  itself.  When  we  review  the  powers  and  duties  con- 
ferred npon  the  ward  boards,  on  tlie  other  hand,  we  see  that  all  the 
nnmerous  powers  and  essential  duties,  necessary  to  the  efficient  and 
practical  working  of  the  public  school  system,  are  conferred  upon 
them.  They  are  constituted  corporate  bodies,  with  ample  powers, 
many,  but  not  all,  of  which  we  have  previously,  in  this  opinion,  re- 
viewed. We  shall  recur  now  only  to  one  of  these  powers  or  rights, 
4uid  the  ono,  probably,  which  constitutes  the  x>rincipal  bone  of  conten- 
tion, namely,  the  right  to  receive  and  disburse  the  fifty  thousand 
dollars  of  State  school  funds.  It  is  plain  that  this  right  is  given  to  the 
ward  boards.  To  the  ward  boards  all  the  school  funds,  both  State  <aud 
parochial^  go,  being  apportioned  in  the  one  case  by  the  State  Superin- 
tendent and  in  the  other  by  the  city  board  of  school  directors.  In 
any  view  of  these  various  powers  that  we  can  take,  the  odds  seem 
^eatl J  in  favor  of  the  ward  boards ;  indeed,  if  we  remember  rightly, 
the  able  counsel  of  tlie  city  intimated,  on  the  argument  of  the  case, 
that  if  sections  54  and  57  alone  were  to  prevail,  the  case  was  against 
him.  He  relies  npon  articles  61  and  62  of  the  act,  taken  in  connexion 
with  the  preceding  ones,  and  aims  to  harmonize  the  dififerent  sections 
on  the  basis  of  a  paramount  control  of  the  public  schools  of  New 
Orleans  being  given  to  the  city  board  of  school  directors  by  the  sec- 
tions 61  and  62.    These  sections  r^ad  thus : 

''Section  61.  That  the  control  and  direction  of  all  public  schools 
within  said  city,  which  are  supported  from  public  school  moneys, 
whether  such  moneys  are  derived  from  municipal  or  State  taxation,  is 
hereby  vested  in  the  board  of  school  directors  for  the  city  of  New 
Orleans  that  sliall  be  appointed  nnder  this  act,  and  all  laws  or  parts  of 
hiws  by  which  the  Common  Council  of  New  Orleans  is  empowered  to 
elect  a  board  of  directors  of  the  public  schools  and  by  which  any  con- 
trol over  any  of  the  schools  named  above  is  given  to  said  board  oi 
directors  appointed  or  elected  by  the  Common  Council  of  New  Orleans, 
and  the  special  act  of  the  General  Assembly  approved  March  14,  1855, 
entitled  'An  Act  relative  to  public  schools  in  the  city  of  New  Orleans,' 
be  and  the  same  is  hereby  repealed." 

•  Taking  this  section  in  its  entirety,  it  would  seem  to  explain  its  pur- 
pose to  be  rather  to  bring  into  the  new  school  system  an  exclusiveuess 
of  control  over  the  subject,  and  to  cut  off  all  pretensions  that  might 
on  the  part  of  the  City  Council  to  organize  public  schools,  or  to 
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continue  snch  schools  as  may  have  been  established  by  previousl^'- 
existing  laws,  than  to  confer  upon  the  city  board  of  directors  the 
supremacy  that  is  contended  for.  And  this  view,  we  think,  is  favored 
by  attending  to  the  provisions  of  the  next  section,  No.  62,  whieli  like- 
wise seem  intended  to  secure,  under  the  new  system,  the  exclusive 
jurisdiction  over  the  public  schools  of  the  city,  but  not  wholly  to  the 
city  board  of  school  directors.    The  section  62  is  in  these  words : 

"  That  the  sole  and  exclusive  control  and  regulation  of  all  public 
schools  within  the  city  of  New  Orleans,  whether  supported  by  muni- 
cipal or  State  taxation,  is  hereby  vested  in  the  board  of  school  direc- 
tors for  the  city  of  New  Orleans  and  the  other  subordinate  and  local 
boards  appointed  in  said  city  in  accordance  with  the  provisions  of  this 
act;  and  that  the  offices  of  all  school  directors  in  said  city,  appointed 
or  elected  or  assuming  to  act^  are  hereby  terminated  and  made  to 
cease,  and  all  the  powers  hitherto  conferred  upon  such  school  directors, 
by  virtue  of  any  law  or  of  any  ordinance  of  said  city,  are  hereby 
abolished  and  annulled.*' 

We  do  not  understand  the  language  used  in  this  section  to  express- 
or  imply  that  the  ward  boards  are  subordinate  to  the  city  board  of 
school  directors.  The  *'  sole  and  exclusive  control "  is  conferred  upon 
the  "city  board  of  school  directors"  and  iJie  other  subordinate  and 
local  boards,  clearly  meaning  that  the  "city  board  of  directors"  is. 
itself  a  subordinate  board,  all  the  local  boards,  of  which  the  city  board 
is  one,  being  subordinate  to  the  State  Board  and  to  the  State  Superin- 
tendent. The  term  ^Hocal  boards"  is  used  in  contradistinction  to  the 
general  or  State  Board.  By  section  5  of  the  act,  the  State  Board  is  vested 
with  power  "to  make  all  needful. rules  and  regulations  for  the  govern- 
ment of  the  public  schools  throughout  the  State,  subject  to  the  prof- 
visions  of  this  act."  By  section  21,  the  city  board  is  to  report  to  the 
State  Board  and  to  the  State  Superintendent.  The  city  board  is  the 
creature  of  the  State  Board.     Section  16. 

The  ward  boards  are  required  to  report  to  the  division  superin- 
tendents and  are  subject  to  the  control  of  the  State  Board  and  the 
State  Superintendent.    Sections  23,  25,  27. 

Taking  the  context  of  section  62,  and  in  connection  with  the  pre- 
ceding section,  there  C&n  be  no  doubt  that  its  meaning  is,  that  the 
subordinate  and  local  boards,  viz,  the  city  board  of  school  directors  and 
the  ward  boards  shall  have  sole  and  exclusive  control  and  regulation  of 
the  public  schools  within  the  city  o^  against  the  apprehended  antagon- 
istic authority  over  the  subject  that  might  be  set  up  by  the  City  Council. 

The  provisions  of  sections  61  and  62  are  expressed  in  general  terms.. 
By  an  established  rule  of  construction,  a  general  provision  does  not 
repeal  a  particular  one  by  implication.  3  Martin,  672,  and  authoritiea 
there  cited;  14  An.  113;  Civil  Code,  article  23. 
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CoDsidering  tlie  entire  scope  of  the  act,  we  conclude  that  it  was  not  the 
JDtentioa  of  the  law-makers  to  supersede  tlie  functions  of  the  ward 
boards,  by  vesting  in  the  city  board  of  directors  the  numerous  powera 
and  duties  conferred  upon  the  former,  nor  to  give  to  the  city  board  of 
directors  even  a  concurrent,  and  much  less  a  paramount  jurisdiction 
over  the  various  subjects  assigned  to  the  ward  boards. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgments 
rendered  in  these  several  cases  by  the  district  court  be  respectively 
Affirmed,  with  costs. 


LuDELiNG,  C.  J.,  dissenting.  In  all  these  cases  the  question  pre- 
sented for  de<J&ion  is,  which  of  two  corporations,  the  city  board  of 
school  directors  or  the  ward  school  districts  of  the  city  of  New 
Orleans,  created  by  the  same  statute  of  the  General  Assembly,  has  the 
paramount  power  over  tlie  public  schools  in  the  city  of  New  Orlc^na 
and  the  moneys  appropriated  for  their  maintenance  Y 

The  appellees  contend  that  section  fifty-seven  gives  the  primary  and 
exclusive  control  to  the  ward  school  districts  of  the  city  of  New 
Orleans,  and  that  section  fifty-four  limits  the  powers  of  the  city  board 
of  school  directors  to  such  powers  as  are  conferred  by  tlic  law  in  par- 
ish boards* 

If  these  two  sections  alone  conferred  powers  on  the  two  corporations 
and  the  construction  placed  upon  them  by  the  appellees  were  correct, 
there  would  be  little  room  to  doubt  as  to  the  powers  of  each  board. 
Bat  sections  fifty-four  and  fifty-seven  are  susceptible  of  a  different 
interpretation,  and  they  are  not  the  only  sections  of  the  law  bearing 
OB  the  subject  of  the  powers  or  rights  of  the  two  boards. 

Section  fifty-four  provides  *'that  in  the  city  of  New  Orleans  there 
shall  be  a  board  of  school  directors  of  eleven  members,  who  shall  hold 
tbeir  offices  for  two  years  and  until  their  successors  are  duly  elected  or 
appointed  or  qualified."  It  provides  how  the  members  of  the  board 
shall  be  appointed  and  declares  that  '*  said  board  shall  have  all  the 
powers  and  perform  all  the  duties  in  reference  to  public  schools  of  the 
city  and  to  the  distribution  of  the  school  funds  thereof  herein  confer- 
red npon  parish  boards  of  school  directors  for  other  parishes.  Said 
board  shall  hold  its  first  meeting  within  thirty  days  after  its  appoint- 
ment, shall  ohoose  a  president  and  treasurer  from  its  own  members 
and  shall  proceed  to  appoint,  for  each  ward  of  the  city  of  New 
Orleans,  a  ward  board  of  school  directors  of  five  persons." 

The  clause,  *'  shall  have  all  the  powers  and  perform  all  the  duties  in 
reference  to  the  public  schools  of  the  city  herein  conferred  on  parish 
boards  for  other  parishes,"  does  not,  in  my  opinion,  necessarily  cir- 
enmacribe  the  powers  and  duties  of  the  city  board  to  those  appertain- 
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ing  to  the  parish  board.  It  embraces  those  powers  and  duties,  bat 
does  not  exclude  others,  for  it  expressly  confers  the  right  to  distribute 
the  school  funds  of  the  city.  Section  fifty-four  does  not  limit  the 
powers  of  the  city  board,  nor  is  the  grant  of  powers  therein  made 
exclusive  of  others. 

Section  fifty-seven  declares  that  ''each  ward  board  of  school 
directors  in  the  city  of  New  Orleans  shall  have  the  powers  and  duties 
and  be  governed  by  the  regulations  herein  prescribed  lor  district 
boards  of  school  directors  in  other  parishes." 

Section  twenty-two  defines  the  powers  and  duties  of  the  directors  or 
district  board  of  school  directors. 

Section  twenty- three  defines  the  duties  of  district  officers. 

If  the  powers  and  duties  granted  by  section  fifty- seven  be  those  only 
which  are  enumerated  under  section  twenty-two  as  those  granted  to 
the  board  in  contradistinction  to  the  powers  granted  to  district  officers 
under  section  twenty-three — a  distinction  made  by  the  statute  itself — 
there  is  no  antagonism  between  section  fifty-seven  and  sections  sixty- 
one  and  sixty-two  and  seventeen.  But,  if  under  section  fifty-seven  it 
was  intended  to  give  to  the  ward  boards  the  primary  control  of  the 
schools  in  the  city,  then  there  would  be  a  palpable  antinomy.  For 
sections  seventeen,  sixty-one  and  sixty-two  vest  the  right  to  control 
and  direct  till  the  public  schools,  within  tlie  limits  of  the  city  of  New 
Orleans,  in  the  city  board  of  school  directoi^s,  while  fifty-seven  would 
give  the  same  powers  to  the  ward  school  districts. 

» 

It  is  the  duty  of  courts  to  give  effect  to  every  part  of  a  law,  if  it  be 
possible  to  do  so.  I  understand  the  rule  laid  down  in  Bacon's  Abridg- 
ment, referred  to,  to  mean  no  more.  ''  If  a  particular  thing  be  given 
or  limited  in  a  preceding  part  of  a  statute,  this  shc'ill  not  be  altered  or 
taken  away  by  subsequent  general  words  of  the  same  statute."  Judge 
Maitin  relied  upon  this  rule  to  maintain  a  principle  announced  by  the 
court,  ''  that  a  general  provision  does  not  repeal  a  particular  one  by 
implication."    3  Martin  672. 

It  is  not  correct  to  say  that  sections  si:!^ty-one  and  sixty-two  contain 
general  provisions,  because  they  confer  absolute  power  over  the 
administration  of  the  public  scliools  in  New  Orleans.  They  contain 
specific  grants  of  power,  the  right  to  control  and  direct  the  public 
schools. 

Article  seventeen  of  the  Civil  Code  declares  that  "  laws  upon  thb 
same  subject  matter  must  be  construed  with  reference  to  each  other ; 
what  is  clear  in  one  statute  may  be  called  in  aid  to  explain  what  is 
doubtful  in  another."  Thus,  what  is  clear  in  this  statute  may  be  called 
in  aid  to  explain  what  is  ambiguous.  And  article  eighteen  of  the 
Civil  Code  directs  that,  '^  if  the  language  be  ambiguous,  we  must 
endeavor  to  discover  the  true  meaning  by  considering  the  spirit  and 
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i^ason  of  it.''  Guided  by  these  rules  we  may  harmonize  all  the  sec- 
tions of  tlie  law.  We  have  already  seen  th«at  section  fifty -four  confer- 
red certain  rights  and  imposed  certain  duties  on  the  city  board,  but 
without  restricting  its  powers  to  those  granted  in  that  section. 

Section  sixty-one  gives  the  control  and  direction  of  the  public 
schools  in  the  city  of  New  Orleans  to  the  city  board.  This  section  is 
uoambiguous.  Control  is  the  synonym  of  command.  Direction  is 
synonymous  with  control,  command.  Mr.  Webster  says:  "These 
words,  as  here  compared,  have  reference  to  the  exercise  of  power  over 
Che  actions  of  others.  Control  is  negative,  denoting  power  to  restrain ; 
command  is  positive,  implying  a  right  to  enforce  obedience;  direc- 
tions are  commands  containing  instructions  how  to  act.  A  shipmaster 
has  command  of  his  vessel;  he  gives  directions  to  the  seamen  as  to 
the  mode  of  sailing  it  and  exercises  a  due  control  over  the  conduct  of 
the  passengers." 

The  word  control  is  used  in  sections  seventeen,  sixty-one  and  sixty- 
two  in  the  same  sense.  In  all  these  sections  it  means  the  primary 
right  to  govern,  or  the  power  to  administer  the  affairs  of  the  public 
schools.  This  is  manifest  from  section  seventeen.  It  declares  "  that 
the  board  appointed  for  the  town  of  Algiers  shall  control  the  public 
schools  in  the  parish  of  Orleans,  not  within  the  city  of  New  Orleans." 
And  it  declares  further,  that,  "  should  any  part  of  said  territory  be 
hereafter  incorporated  within  the  city  of  New  Orleans,  said  board  shall 
have  control  over  all  territory  remaining  out  of  the  limits,  and  the 
board  lor  the  city  of  New  Orleans  shall  control  all  schools  within  the 
limits  of  the  city  of  New  Orleans."  Here  it  is  perfectly  clear  that  the 
permanent  power  to  administer  the  affairs  of  the  public  schools  in 
the  Filth  and  Sixth  Districts  of  New  Orleans  is  conferred  upon  the 
dty  board. 

To  suppose  that  the  General  Assembly  intended,  by  sections  fifty- 
four  and  fifty-seven,  to  bestow  on  the  ward  boards  the  primary  control 
of  tlie  schools  in  New  Orleans  in  the  First,  Second,  Third  and  Fourth 
Districts,  when  the  power  had  been  confirmed  on  the  city  board  as  to 
the  Fifth  and  Sixth  Districts,  is  to  conclude  that  the  law  makers 
intended  that  the  public  schools  in  New  Orleans,  in  different  localities, 
should  be  subject  to  two  different  systems  of  administration,  a  policy 
fraught  with  evils,  and  a  policy  totally  at  variance  with  that  mani- 
fested in  section  thirty-five  in  regard  to  other  cities  and  towns 
throughout  the  State. 

The  jurisdiction  of  the  ward  boards  is  local;  they  can  not  establish 
high  schools ;  and  unless  the  city  board  have  other  powers  than  those 
given  to  the  paiish  boards,  it  can  not  establish,  maintain  or  govern 
them;  and  the  most  valuable  and  cherished  feature  of  the  public 
school  system  of  New  Orleans  will  be  destroyed.  ^<The  letter  killeth, 
21 
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but  tlie  spirit  giveth  life.''  I  feel  authorized  in  saying  that  the  Gkneral 
Assembly  intended  to  give,  and  that  they  did  expressly  give  primary 
control  over  the  public  schools  of  New  Orleans  to  the  city  board  of 
school  directors.  This  construction  harmonizes  every  part  of  an 
otherwise  incongruous  law.  I  therefore  dissent  from  the  opinion  of 
the  majority  in  this  case. 


No.  2039. — J.  Harvey,  Syndic  v.  J.  P.  Walden,  and  his  sureties. 

In  18G8,  daring  the  time  that  the  city  of  New  Orleans  was  nnder  insurgent  control  and  Con- 
federate notes  were  the  circulating  medinm,  a  Judgment  creditor  who  resided  in  the  cityr 
caused  execution  to  issue,  by  virtue  of  which  the  sheriff  seised  and  sold  the  property  of 
the  debtor.  The  price  of  the  bid  was  paid  over  to  the  sheriff  in  Confederate  notes^ 
wliich  he  deposited  in  bank.  After  the  city  had  heen  captured  by  the  United  States,  the 
Judgment  creditor  demanded  the  amount  of  the  sale  in  lawAil  currency. 

Held — That  Confederate  notes  being  the  circulating  medium  at  the  time  the  fieri  fadat  was- 
placed  in  the  hands  of  the  sheriff  and  also  at  the  time  the  sale  was  made,  and  the  Judg- 
ment creditor  being  at  the  time  a  resident  of  the  city  of  New  Orleans,  he  must  be  pre- 
sumed to  hare  authorised  the  sheriff  to  take  in  payment  such  notes ;  that  the  sheriff* 
being  obliged  to  execute  the  writ,  without  the  power  to  enforce  payment  in  any  other 
currency  than  Confederate  notes,  can  not  be  compelled  to  return  to  the  creditor  any 
other  currency  than  the  notes  he  receiyed. 

When  the  sheriff  has  sold  property  under  execution  and  taken  an  unlawful  currency  In  pay 
ment,  the  action  against  the  sheriff  by  the  Judgment  creditor  is  not  for  moneys  received, 
by  him,  but  for  malfeasance  in  office  in  having  sold  proi>erty  and  received  in  pay- 
ment thereof  other  than  lawful  currency ;  such  action  is  prescribed  by  one  year.. 
C.  C.  3596,  (3501). 

APPEAXi  from  the  Sixth  District  Court,  parish  of  Orleans.    Cooley,  J* 
George  L,  Bright,  for  plaintiff  and  appellant.     William  H,  Hunt 
and  Felloics  dt  Mills,  for  defendants  and  appellants. 

LuDELiXG,  C.  J.  On  the  eighteenth  day  of  January,  1862,  the 
plaintiff  obtained  from  the  Fourth  District  Court  of  New  Orleans- 
an  order  of  sale,  and  placed  it  in  the  hands  of  the  sheriff,  the  defend- 
ant, to  be  executed.  Under  this  writ  the  sheriff  sold  property  and*, 
received  the  price  of  the  adjudication  in  Confederate  treasury  notes,, 
which  he  deposited  in  bank. 

The  plaintiff'  does  not  appear  to  have  called  for  the  price  until  after* 
the    capture    of    New    Orleans    by  the    Federal   forces,   to   wit,  in. 
August,  1863.    It  is  proven  that  the  defendant  was  willing  and  ready, 
at  all  times  after  the  sale  to  pay  the  currency  received  by  him. 

This  suit  was  instituted  on  the  eleventh  August,  1863,  to  make  the- 
sheriff  and  his  sureties  pay  in  lawful  money  of  the  United  States  the- 
price  of  the  sale  aforesaid. 

The  evidence  establishes  that  Confederate  money  was  the  circu- 
lating medium  at  the  time  the  order  of  sale  was  placed  in  the  hands  of 
the  sheriff  and  when  the  sale  was  made  under  it.  The  plaintiff* 
resided  in  New  Orleans,  and  he  must  be  presumed  to  have  known  that 
no  other  currency  was  in  general  circulation  then  in  January  and  Feb- 
Toaryy  1862;  and  we  can  not  resist  the  conviction  that  by  placing  the^ 


NEW  ORLEANS,  PEBRUABY,  1871.  163 

Haxvey,  Syndic  v.  Walden,  and  his  sureties. 

ttiit  in  the  hands  of  the  sheriff  to  sell  property  of  his  debtor,  he 
lathorized  him  to  receive  Confederate  treasury  notes  for  the  price. 

We  know  from  the  history  of  the  times,  that  the  sheriff  could  not 
liave  demanded  with  safety  any  other  money  in  payment  of  the  price 
ot  property  sold  at  public  auction,  and  that  he  could  not  have 
enforced  the  payment  of  any  other  kind  of  money  at  that  time,  and 
still  he  was  obliged  to  execute  the  writ.  The  demand  of  the  plaintiff 
is  without  equity. 

But,  even  if  the  plaintiff's  conduct  did  not  authorize  the  sheriff  to 
leceive  Confederate  treasury  notes  in  payment  of  the  price  of  the 
property,  it  is  clear  that  his  right  of  action  against  the  sheriff  is  not 
for  moneys  received  by  him,  for  he  received  none,  but  for  malfeasance 
in  office  in  having  sold  property  and  received  other  than  lawful  money 
in  payment  thereof. 

If  this  suit  could  be  regarded  as  such  an  action,  the  plea  of  prescrip- 
tion of  one  year,  filed  in  this  court,  would  have  to  be  maintained. 
C.  C.  3536  (3501). 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs  of  appeal. 


No.  2928.— F.  Z.  Barus  v.  H.  Bidwell  et  al. 

If  the  hasband  be  indebted  to  the  wife  for  parapbemal  property  belonging  to  her,  -which  be 
has  received,  he  ma^'  give  her  in  payment  for  such  property  other' property  of  his  own, 
and  snch  property  so  given  in  payment  is  not  liable  to  seizure  for  the  debts  of  the  hns- 
band,  but  is  to  be  regarded  and  treated  as  her  separate  property. 

A  PPEAIi  from  the  Fourth  District  Court  for  the  parish  of  Orleans. 
J\.  TJieard,  J.  £ighton  <&  McCollum,  for  plaintiff  and  appellee.  S. 
FiUeuly  for  defendant  and  appellant. 

Wylt  J.  The  defendant,  H,  Bidwell,  a  judgment  creditor  of  the 
husband  of  the  plaintiff,  seized  as  his  property  a  lot  of  household  fur- 
nitare  and  movable  effects  in  a  residence  on  Dauphine  street ;  the  sale 
thereof  was  enjoined  by  the  plaintiff  on  the  ground  that  the  same 
belonged  to  her,  having  been  conveyed  to  her  by  her  husband  in  a 
notarial  act  of  giving  in  payment  in-  part  settlement  of  a  debt  for 
paraphernal  funds  due  her  by  her  said  husband. 

The  court  perpetuated  the  injunction,  and  the  defendant,  Bidwell, 
has  appealed.  The  facts  disclosed  in  the  record  show  a  l%^itimate 
cause  for  the  transfer  from  the  husband  to  his  wife  under  article  2421 
C.  C,  it  appearing  that  the  former  was  indebted  to  the  latter  on  ac- 
count of  paraphernal  property  in  a  sum  exceeding  the  value  of  the 
property  conveyed  to  her  by  the  act  of  giving  in  payment. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 
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No.  3155. — George  J.  Keller  v.  Matthew  Vernox  and  Wife. 

The  wife  is  a  competent  witness  to  testify  in  a  suit  brought  by  a  creditor  of  the  husband  to 
annul  a  judgment  of  separation  of  property  between  the  husband  and  wife. 

The  correctness  of  a  judgment  of  separation  of  property  may  (when  nttn<cked  by  a  creditor 
of  the  husband)  be  established  by  evidence  aliunde.  Therefore,  evidence,  tendhii;  to 
show  that  the  husband  received  from  the  wife  funds  derived  by  succession  from  the 
estate  of  one  of  her  deceased  relatives  prior  to  her  jndjfineut  of  separation,  is  admissible 
to  establish  the  validity  of  her  judgment  in  a  suit  by  the  creditor  to  annul  it. 

APPEAL  from  the  Seventh  Judicial  District,  parish  of  Avo^'clles* 
Miller  J  J.    A,  B,  Irion^  for  plaintiff  and  appellee.     Waddill  & 
Barlow  and  Hiomas  &  Overton,  for  defendants  and  appellants. 

Taliaferro,  J.  The  plaintiff,  having  obtained  a  judgment  for  a 
large  sum  against  Matthew  Vernon,  one  of  the  defendants,  who  had 
been  his  tutor,  brought  this  action  against  both  defendants  to  annul  a 
judgment  of  separation  of  property  decreed  between  them,  and  by 
"which  the  plaintiff  alleges  they  seek,  collusively  and  fraudulently,  to 
place  beyond  his  reach  the  property  of  his  former  tutor,  whicli  is  liable 
for  the  tutorship  debt. 

The  wife  put  in  a  general  denial.  She  avers  the  legality  of  her  judg- 
ment against  the  husband,  and  pleads  the  prescription  of  one,  two, 
three,  four  and  five  years. 

The  decree  of  the  lower  court  annulled  the  judgment  of  separation 
of  property  and  the  notarial  act  of  sale  subsequently  made  by  the 
husband,  which  purported  to  transfer  property  to  tlie  wife  in  satisfac- 
tion of  her  paraphernal  claims,  and  recognized  in  favor  of  the  plaintiff 
a  legal  tacit  mortgage  on  certain  lands  enumerated  in  tlie  judgment, 
and  ordered  the  same  to  be  seized  and  sold  in  satisfaction  of  the  judg- 
ment.   The  defendant,  Mrs.  Vernon,  i)rosecutes  this  appeal. 

There  are  five  bills  of  exceptions  in  the  record.  It  is  imiiortant  that 
two  of  them  should  be  examined  at  the  outset.  These  relate  to  the 
introduction  of  evidence  on  the  part  of  the  wife  to  sustain  the  validity 
of  her  cljiims  agjiinst  her  husband.  When  she  presented  herself  to 
testify,  the  objection  was  raised  that  the  wife  can  not  be  a  witness  for 
or  against  her  husband.  The  objection,  we  think,  was  improperly  sus- 
tained by  the  judge  a  quo.  In  this  case,  the  contest  is  between  the 
wife  and  a  creditor  who  is  attacking  and  seeking  to  annul  her  judgment 
of  separation  of  property  previously  obtained  against  her  husband. 
The  husband  and  the  wife  were  joined  as  defendants,  and  would  seem 
to  have  separate  interests.  We  think  that,  in  the  case  presented,  the 
wife  should  have  been  permitted  to  testify.  In  the  second  instance, 
she  oft'ered  two  witnesses  to  prove  the  receipt  by  her  husband  of  a  sum 
of  money  constituting  paraphernal  funds  of  hers,  derived  by  succession 
from  the  estate  of  one  of  her  deceased  relatives.  This  was  objected 
to  on  the  ground  that  the  judgment  of  separation  of  property  was  a 
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consent  jud^neot,  and  therefore  null ;  that  if  the  wife's  claims  wore 
well  founded,  she  could  not  prove  them  to  give  vitality  and  force  to 
the  jadgment. 

It  has  long  been  settled  that,  while  the  law  accords  to  the  creditor* 
of  the  husband  ample  scope  for  contesting  the  claims  of  the  wife  which 
stand  in  their  way  when  seeking  to  enforce  their  rights  against  the 
property  of  the  husband,  it  also  extends  to  her  tlie  equitiible  right  of 
establishing  all  bona  fide  claims  and  privileges  awarded  to  her  by  law 
against  the  estate  of  her  husband.  And  in  cases  where,  through  de- 
fective proceedings,  her  judgment  of  separation  of  property  proves 
iooperative,  she  has  the  right,  when  unable  to  use  it  as  a  shield  to  pro- 
tect herself,  to  prove  her  claims  aliunde,  14  An.  6d4;  15  An.  33;  15 
Ad.  81 ;  17  An.  113. 

We  think  the  testimony  should  have  been  admitted,  and  on  this 
groond  the  case  must  be  remanded. 

It  is  therefoi;i3  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  this  case  be  remanded  to  the  court  of  the  first  instance  to 
be  proceeded  with  according  to  law,  the  plaintiff  and  appellee  paying 
costs  of  this  appeal. 


No.  2197. — G.  J    Mortimer  v.  N.   H.   Thomas  and  Benjamin  M. 

Harrell. 

In  an  action  in  damages  for  false  impriBonment  malice  will  bo  inferred,  if  the  record  shows 
*         a  want  of  probable  cause  for  making  the  arrest.    The  inoxporienco  of  the  attorney  who 
advised  and  institnted  the  proceedings,  while  it  can  not  jastify  the  arrest,  may  properly 
be  invoked,  in  mitigation  of  the  damages  to  which  his  client  has  been  subjected. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Cooley,  J» 
Bandolph,  Singleton  i&  Brown,  for  plaintiff  and  appellee.     Bace^ 
Foster  and  £,  T.  Merrick ,  for  defendants  and  appellants. 

Wylt,  J.  The  defendants  have  appealed  from  a  judgment  against 
them  for  $1000  damages  for  the  arrest  of  the  plaintiff  as  a  debt  due  by 
Mm  to  the  defendant  N.  H.  Thomas. 

There  is  no  doubt  that  Thomas  had  a  good  cause  of  action  against 
the  plaintiff,  but  there  was  an  utter  want  of  probable  cause  for  the 
araist  of  the  latter,  a  citizen  of  Mississippi,  who  was  not  shown  by  the- 
oath  of  his  complaining  creditor  to  have  absconded  from  his  place  of 
,  residence.  Acts  of  1847,  pages  63  and  64;  Revised  Statutes  of  1870,. 
sec.  87.  We  have  no  doubt  that  Thomas,  the  creditor,  merely  desired 
to  collect  the  claim  due  him  by  the  plaintiff;  but  the  utter  want  of 
^  probable  cause  for  the  arrest,  shown  in  his  petition  for  arrest,  is  a 
sufficient  ccround  for  inferring  malice.  9  li.  418;  6  An.  577;  9 
An.  219. 
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He  acted  nnder  the  advice,  however,  of  a  young  lawyer  who.iDsti- 
tuted  the  proceedings,  whose  ignorance  of  the  law,  although  not  justi- 
fyiug  the  arrest,  might  to  some  extent  mitigate  tlie  damages  to  which 
his  client  should  bo  subjected. 

After  a  careful  consideration  of  the  evidence  and  the  circumstances 
of  this  case,  we  have  concluded  that  $500  dollars  will  be  adequate  for 
the  three  and  a  half  hours  during  which  the  plaintiff  was  under  arrest 
before  he  gave  bail,  and  for  the  detention  thereafter  of  six  days  at  the 
expiration  of  v/hich  time  the  writ  of  arrest  was  set  aside. 

It  is  therefore  ordered  that  the  judgment  of  the  court  below  be  re- 
duced to  five  hundred  dollars,  and,  as  thus  amended,  that  it  be  affirmed. 

It  is  further  ordered  that  the  appellee  pay  costs  of  the  appeal. 


No.  3129. — Succession  op  Antoine  Decuir,  deceased — On  Rule  by 

Creditors  against  the  Administratrix.  . 

To  CDable  a  creditor  to  have  an  administratrix  of  a  snccesnion  removed  from  office,  it  mnnt 
be  alleged  and  shown  that  the  creditor  has  been  ii^jarod  by  the  misappropriation  or  mal- 
administration (by  the  administratrix)  of  the  property  or  funds  of  the  succession. 

APPEAL  from  the  Parish  Court,  parish  of  Pointe  Coup6e.  Bouan- 
cliaudy  Parish  Judge.  Ihamas  J,  Cooley  and  F.  H,  Farrar,  for 
plaintiffs  and  appellants.  Haralson  &  Claihanie,  for  administratrix 
and  appellee. 

Taliaferro,  J.  This  is  a  proceeding  taken  b}*  sundry  creditors  to 
procure  from  the  Parish  Court  of  Pointe  Coupee  an  order  removing 
from  office  the  administratrix  of  the  succession  of  Antoine  Decuir  on 
the  alleged  ground  of  failure  to  file  annual  accounts  of  her  administra- 
tion, and  tiiat  the  sureties  on  her  bond  for  the  administration  of  the 
estate  are  insolvent.  In  answer  to  the  rule  taken  the  administratrix 
avers  the  solvency  and  sufficiency  of  her  sureties  to  cover  any  liabil- 
ities that  may  arise  on  account  of  her  administration.  She  admits  that 
she  has  not  filed  an  account  of  her  administration,  but  is  prepared  to 
do  80  if  allowed  a  reasonable  time.  She  alleges  that  the  inventory 
under  which  she  gave  bond,  is  composed  principally  of  landed  estate 
appraised  much  higher  than  the  present  market  value  thereof;  prays 
that  a  new  inventory  and  appraisement  may  be  made,  and  avers  her 
readiness  and  ability,  if  required,  to  furnish  satisfactory  security  for 
her  administration. 

The  parish  judge  after  hearing  the  parties  and  considering  the 
evidence  adduced,  refused  an  order  destituting  her  from  office,  but 
retained  her  in  office  on  condition  that  she  furnish  sufficient  security 
on  her  bond  and  file  an  account  of  her  administration  on  or  before  the 
fifteenth  of  December,  1870,  the  decree  being  rendered  on  the  third  of 
that  month. 
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From  this  jadgment  the  creditors  have  appealed.  There  is  a  mass 
of  eyidence  showing  the  insolvency  of  certain  parties,  who,  it  seems, 
are  her  hondsmen.  The  evidence  shows,  however,  that  some  of  them 
«wn  small  amounts  of  property,  and  it  is  not  shown  that  they  are 
iDsolvent.  But  we  find  no  sufficient  data  in  the  record  to  enable  us 
to  arrive  at  a  satisfactory  conclusion  that  the  plaintiffs  have  made  out 
Bach  a  case  as  entitles  them  to  the  stringent  order  they  pray  for.  They 
^0  not  allege,  much  less  show  that  they  have  been  injured  by  the 
More  of  the  defendant  to  file  an  account;  no  mal-administration  nor 
mifisppropriation  of  the  property  or  funds  of  the  estate  is  shown  or 
alleged.  There  is  nothing  in  the  record  showing  the  value  of  the 
efitate,  no  copy  of  the  inventory  or  appraisement  is  given,  and  the 
•amoant  of  the  bond  of  the  administratrix  is  not  shown.  We  are  not 
prepared  to  say  the  decree  of  the  parish  court  should  be  changed. 

It  is  therefore  ordered  that  the  judgment  of  the  parish  court  be 
4ffirmed  with  costs. 


No.  3171. — John  Osburn,  Under-Tutor  v,  Henrt  M.  Rogees,  Tutor  of 

the  Minor,  Mary  C.  Osburn. 

The  abtenoe  of  the  nnder-tntor  at  a  family  meeting,  convoked  for  tiie  purpose  of  recom- 
mending the  appointment  of  a  tutor,  if  the  evidence  shows  that  he  was  duly  snmmoned 
to  attend,  famishes  no  ground  for  the  nnder-tator  to  annnl  the  jadgmtmt  appointing  a 
totor  under  the  recommendation  of  the  family  meeting. 

APPEAL  from  the  Parish  Court,  parish  of  Rapides.  Barlow,  Parish 
Judge.  WUUam  A.  Stay,  for  under-tutor,  appellant.  M,  S.  Lo9ee, 
for  tutor,  appellee. 

Wtly,  J.  The  plaintiff  seeks  to  annul  the  judgment  appointing  the 
defendant  tutor  of  the  minor,  Mary  C.  Osburn,  on  the  ground  that  he, 
tile  nnder-tntor,  was  not  present  at  the  deliberations  of  the  family 
meeting  which  advised  the  appointment. 

The  court  gave  judgment  for  the  defendant  and  the  plaintiff  has 
J^pealed. 

The  evidence  shows  that  the  under-tutor,  after  neglecting  to  have  a 
tator  appointed  for  the  minor  for  fifteen  months,  refused  to  attend  the 
fiunily  meeting,  provoked  by  the  mother  of  the  minor,  for  the  appoint- 
ment of  a  tutor,  although  he  was  duly  summoned  to  attend  the  said 
&mily  meeting. 

It  is  evident  from  the  rec6rd  that  he  now  seeks  to  make  his  own 
^tteliction  of  duty  the  ground  for  annulling  the  judgment  appointing 
IB  tutor  the  defendant,  who  is  the  stepfather  of  the  minor.  There  it 
Ao  merit  in  his  demand. 

Let  the  judgment  of  the  court  below  be  affirmed  with  coBts. 
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No.  3157. — John  H.  Kennard  et  al.  v,  A.  D.  Lafargue,  President  of 
the  Police  Jury  of  the  Parish  of  Avoyelles. 

A  contract  made  with  a  levee  inspector  of  a  parish  to  construct  a  levee,  under  an  ordinance 
of  the  police  jnry,  is  not  affected  by  the  subsequent  repeal  of  the  ordinance. 

The  act  No.  312  of  1655,  conferring  authority  on  the  police  Juries  of  all  the  parishes  of  the 
State  to  pass  all  such  ordinances  as  they  may  deem  necessary  relative  to  roads,  levees, 
bridges  and  ditches,  is  not  repealed  by  the  act  of  the  seventeenth  of  February,  1866, 
entitled  "An  Act  to  ratify  the  apx)ointment  of  levee  commissioners  previously  made  by 
the  Governor  of  the  State,  and  to  continue  their  functions."  This  act  only  repealed  such 
parts  of  the  act  of  1855  as  conflicts  with  its  provisions.  Therefore  the  police  jury  of  the 
parish  of  Avoyelles  was  authorized  b3'-  the  act  of  1855,  notwithstanding  the  act  of  186C, 
to  pass  an  ordinance  authorizing  certain  levees  within  the  parish  to  be  built  and  to  bind 
the  parish  for  the  payment  of  the  cost  of  building  the  same. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Avoyelles. 
MiUer,  J.  Irion  <&  Tliorpe,  for  plaintiffs  and  appellees.  A.  Jff. 
Bordelon,  for  defendant  and  appellant. 

Wtlt,  J.  The  police  jury  of  the  parish  of  Avoyelles  is  sued  by  the 
plaintiffs  on  three  drafts,  drawn  by  the  levee  inspector  of  said  parish 
on  the  collector  of  the  levee  fund,  for  the  amount  alleged  to  be  due 
them  on  a  contract  for  building  a  levee  in  1867,  on  the  right  bank  of 
Bayou  de  Glaises,  containing  7863  cubic  yards,  at  thirty  cents  per 
yard.' 

The  defense  is,  besides  the  general  issue,  a  denial  that  J.  J.  B.  Kirk, 
who  secured* the  services  of  the  plaintiffs,  ever  was  levee  inspector  and 
had  authority  to  bind  the  parish  of  Avoyelles  in  said  capacity;  that 
he  had  no  autliority  to  draw  the  drafts,  and  that  tiie  lands  upon  which 
said  levee  was  pretended  to  be  built,  were  never  previously  as^ssed 
as  required  by  the  levee  law.  The  lespondent  also  averred  that  even 
if  the  said  Kirk  had  authority  to  contract  with  the  plaintiffs  for  the 
construction  of  the  levee  alleged  to  have  been  built,  before  entering 
into  the  performance  of  said  work  they  were  required  to  furnish  a 
bond  for  the  faithful  performance  of  the  contract,  and  that  the  docu- 
ment purporting  to  be  a  bond  given  by  them  is  not  such,  because  there 
were  no  internal  revenue  stamps  affixed  to  it,  as  required  by  law. 

On  the  issues  stated  the  parties  went  to  trial,  which  resulted  in  a 
judgment  for  the  plaintiffs,  as  prayed  for.    The  defendant  has  appealed. 

What  the  parties  term  the  levee  law  is  an  ordinance  of  the  police 
jnry,  at  the  May  term  of  1867,  dividing  the  parish  of  Avoyelles  into 
road  and  levee  districts,  authorizing  the  appointment  of  levee  inspect- 
ors and  providing  for  the  repairs  and  construction  of  roads  and  levees 
in  said  parish. 

The  ninth  section  thereof  provides  that  '*  it  shall  be  the  duty  of  the 
levee  inspector  to  cause  the  levees  in  their  respective  districts  to  be 
rebuilt  in  accordance  with  the  provisions  of  this  ordinance;  that  he 
shall  cause  to  be  let  out  to  the  lowest  bidder  by  the  cubic  yard  the 
levee  on  every  proprietor's  front,  after  an  advertisement  of  flfteea 
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days,  by  posting  up  in  three  conspicuous  places  in  each  district,  of  the 
time  and  place  of  selling  the  building  of  said  levee;  tliat  the  pur- 
chaser shall  enter  into  a  contract  with  the  inspector  and  execute  a 
bond  with  approved  security  in  favor  of  the  president  of  tlie  police 
jiuy,  or  his  successors  in  office,  for  one-third  above  the  amount  of  his 
bid,  to  commence  and  proceed  with  the  work  without  delay,  and  to 
complete  it  within  the  time  specified  in  the  contract,  and  on  failure  of 
the  purchaser  to  comply  with  his  contract  in  any  particulars,  the  bond 
shall  be  forfeited,  and  it  shall  be  the  duty  of  the  inspector  to  report 
the  same  to  the  president  of  the  police  jury,  who  shall  proceed  imme- 
diately to  take  the  necessary  steps  to  enforce  the  payment  of  the 
bond." 

The  ordinance  further  authorizes  the  inspector  to  receive  the  work 
irhen  completed  and  to  draw  his  drafts  on  the  collector  for  the  amount 
due  the  contractor. 

The  evidence  in  the  record  shows  that  the  plaintiffs  entered  into  the 
contract  with  the  inspector  and  constructed  the  levee  which  was 
received  by  him,  and  that  the  drafts  were  given  for  the  price  thereof 
in  pursuance  of  the  ordinance  of  the  police  jury  to  which  we  have 
referred. 

The  subsequent  repeal  of  this  ordinance  or  levee  law,  as  the  parties 
caU  it,  did  not  affect  the  plaintiffs,  who  contracted  with  the  inspector 
▼bile  it  was  in  operation. 

Whether  the  bond  given  for  the  faithful  performance  of  the  contract 
wao  stamped  or  not  is  immaterial.  It  was  accepted  by  tlie  defendant > 
it  is  not  the  basis  of  this  action ;  the  plaintiffs  are  merely  claiming  the 
fruits  of  the  faithful  execution  of  the  contract,  and  are  suing  on  the 
drafts  which  the  inspector  gave  them  in  settlement  of  the  price  of  the 
levee  at  the  time  he  received  it. 

There  is  no  force  in  the  bill  of  exceptions  taken  to  the  ruling  of  the 
court  in  permitting  the  drafts  sued  on  to  be  received  in  evidence }  and 
the  reasons  of  the  judge  in  the  other  bill  to  which  our  attention  has 
heen  directed,  are  sufficient  to  justify  his  ruling. 

As  to  the  want  of  authority  in  the  police  jury  to  authorize  the  con- 
struction of  this  levee,  we  will  remark  that  act  No.  312  of  the  acts  of 
1855,  **  An  Act  relative  to  roads  and  levees,"  declares  *'that  the  police 
juies  of  all  the  parishes  of  this  State  are  authorized  to  pass  all  such 
ordinances  as  they  may  deem  necessary  relative  to  roads  and  levees, 
bridges  and  ditches."         ••»*•♦♦♦ 

But  the  defendant  insists  that  all  authority  of  parishes  to  construct 
levees  is  repealed  by  the  act  of  the  seventeenth  of  February,  1866, 
act  No.  20  of  that  year,  and  entitled  *^  An  Act  to  confirm  and  ratify 
the  appointment  of  levee  commissioners  provisionally  made  bv  the 
Governor  of  the  State,  and  to  continue  their  iuuctions." 
22 
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This  act  gave  the  Levee  Commissioners  "  fnU  power  to  let  out  the 
•contracts  for  the  building  and  repairs  of  all  levees  in  the  State^  which, 
in  their  judgment,  are  necessary  to  protect  the  alluvial  lands  from 
being  overflowed/'  and  it  gave  the  said  board  the  **eatire  control  and 
management  of  the  levees  let  out  by  them,"  •  •  ♦  and  it  rei)ealed 
all  laws  contrary  to  the  provisions  of  the  act. 

We  do  not  think  this  law  repealed  entirely  the  act  of  1855  to  which 
we  have  referred,  giving  authority  to  police  juries  to  construct  or  pro- 
vide for  the  construction  of  levees.  It  merely  did  so  only  so  far  as 
the  exercise  of  the  power  heretofore  delegated  to  the  parishes  con- 
flicted with  the  provisions  of  the  statute  of  1866. 

In  adopting  the  ordinance  under  which  the  plaintiffs  contracted  to 
build  the  levee  which  gave  rise  to  their  cause  of  action,  we  do  not  see 
that  the  police  jury  of  Avoyelles  in  the  least  conflicted  with  the  act  of 
1866,  conferring  certain  powers  upon  the  Levee  Commissioners  of  the 
State ;  and  we  think  they  had  the  right  to  pass  the  ordinanco  under 
the  act  of  1855  to  which  we  have  referred. 

The  evidence  in  the  record  fully  sustains  the  judgment  of  the  court 
below. 

Judgment  affirmed. 


I  "go     J'J'q! 

I  48  14:^'  No.  3J64. — Lewis  &  Gist  v.  S.  B.  Daniels,  Sheriff,  et  al. 

ACfi  Wl  A.  motion  is  made  to  dissolve  the  i^Janotion  in  this  case  on  the  ground  tiiat  there  was  no 

28    170  affidavit  made,  as  required  by  law.  It  appears  that  the  order  granting  the  injunction  was 

•110  445  rendered  by  the  district  judge.    It  appears,  also,  that  the  affidavit  was  made  on  the  same 

day  and  signed  by  the  party  making  it,  and  that  both  the  affidavit  and  the  order  were 
written  on  the  petition,  the  affidavit  immediately  preceding  the  order.  The  words 
"sworn  to  and  subscribed  before  me,"  etc.,  are  not  followed  by  the  signature  of  the 
Judge.  The  order,  which  recites:  *'  The  foregoing  petition  and  affidavit  being  considered," 
etc.,  is  signed  by  the  Judge. 
Seld — That  the  non-appearance  of  the  judge's  signature  to  the  ^rat  was  a  mere  omission; 
that  the  signing  of  the  order  of  ii\junction,  which  made  special  reference  to  the  petition 
and  affidavit,  was  one  oontinnons  act,  and  that  the  judge  acted  on  the  affidavit  as  having 
been  made  before  him.  12  Bob.  132. 
An  injunction  will  not  be  set  aside  for  informality  or  irregularity  in  issuing  it,  if  it  Is  mani- 
fest from  the  record  that  the  plaintiff  in  injunction  wonld  be  immediately  entitled  to 
another  writ  \jx  case  the  one  which  had  been  granted,  were  dissolved.  12  An.  92;  18  An. 
Ill;  21  An.  324. 

APPEAL  from  the  Seventh  Judicial  District,  Parish  of  Pointe  Couple. 
Miller,  J.    Samuel  J.  Fowell,  for  plaintiffs  and  appellees.     Collins 
<&  Leake,  for  defendants  and  appellants. 

Taliaferro,  J.  This  is  an  injunction  suit.  Rudman,  a  judgment  ^ 
creditor  of  Lytle,  seized  under  execution,  as  the  property  of  Lytle, 
four  hundred  Iiead  of  cattle,  ten  head  of  horses  and  a  wagOQ.  Lewis 
&  Gist  enjoined  the  sale  of  the  property,  alleging  themselves  to  be  the 
owners  of  it,  and  specially  denied  that  Lytle  had  any  right  o?  title  to, 
•or  interest  in,  any  of  the  property  seized.  The  plaintiff  had  judgment, 
and  the  defendant  appealed. 


\ 
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liewis  Sc  Gist  ▼.  Daniels,  Sheriff,  et  ftl. 

The  defendants  moved  to  dissolve  the  injunction  on  two  grounds: 
First,  that  there  was  no  affidavit  made  as  required  by  law;  second, 
that  the  bond  was  insufficient.  The  objection  to  the  affidavit  is,  that 
tbe  jurat  is  not  signed  by  an  officer  authorized  to  administer  oaths.  It 
appears  that  the  order  granting  the  injunction  was  rendered  by  the 
district  judge  of  the  proper  district  on  the  fourteenth  of  July,  1870. 
It  appears,  also,  that  the  affidavit  of  one  of  the  plainti£fs  was  made  on 
the  same  day,  and  that  both  the  affidavit  and  the  order  were  written 
on  the  petition,  the  affidavit  immediately  preceding  the  order.  The 
words  **  sworn  to  and  subscribed  before  me,"  etc.,  are  not  followed  by 
the  name  of  any  official.  The  order  is  signed  by  the  judge,  and  it 
recites  that  ''the  foregoing  petition  and  affidavit  considered,  it  is 
ordered,'^  etc.  The  affidavit  is  signed  by  Lewis,  one  of  the  plaintiffs 
in  injunction.  It  is  clear  that  the  non-appearance  of  the  judge's  sig- 
nature to  the  jurat  was  a  mere  omission.  Both  the  affidavit  and  the 
order  have  the  same  date,  and  we  regard  the  whole  as  a  continuous 
act.  A  case  nearly  identical  with  the  present  came  before  this  court 
iu  1845.  The  objection  there  was  that  the  judge  had  not  signed  the 
jurat  of  the  affidavit  made  to  obtain  an  attachment.  The  order  and 
the  unfinished  jurat  bore  the  same  date.  In  that  case  Judge  Bui  lard 
said :  "  The  order  recites  that  the  judge  had  read  the  petition  and 
documents  annexed.  He  therefore  ncted  on  it  as  an  affidavit  sworn  to 
before  himself,  and  in  signing  the  order  containing  that  expression,  by 
the  strongest  implication,  certified  that  it  had  been  sworn  to  before 
himself.*'  See  12  Rob.  132.  In  that  case  the  motion  to  dissolve  was 
overruled,  and  we  think  the  same  ruling  should  be  made  in  the  present 


A  bill  of  exceptions  was  taken  to  the  admission  of  the  judge's  testi- 
mony invoked  by  the  plaintiffs  to  explain  the  omission.  The  objection 
is,  that  as  the  motion  was  to  dissolve  on  the  face  of  the  papers,  no 
evidence  was  admissible  except  as  to  the  question  of  damages.  It  is 
unnecessary  to  pass  upon  this  objection,  as  we  consider  the  validity  of 
the  affidavit  sufficiently  established  without  extrinsic  evidence. 

On  the  second  ground,  that  the  bond  is  insufficient,  we  are  not  satis- 
fied that  the  objections  to  it  are  tenable,  but  it  is  manifest  that  the 
plaintiils  would  be  entitled  to  renew  their  injunction,  if  the  present 
writ  were  dissolved.  We  deem  it  proper  to  follow  in  this  case  the  well 
established  usage  and  reject  the  motion.  18  An.  Ill ;  21  An.  324,  and 
cases  there  cited* 

On  the  Merits. 

IWe  think  the  evidence  establishes  that  Lytle  was  not  a  part  owner 
of  the  property  seized.  He,  it  seems,  superintended  the  driving  of  the 
.stock  from  Texas,  where  it  was  purchased,  to  the  Mississippi  river. 
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Bear  the  mouth  of  Red  river,  whence  it  was  the  intention  of  the  owners 
to  send  them  by  steamboat  to  Tennessee.  In  the  character  of  manager 
or  head  drover,  he  had  charge  of  the  business  of  transporting  the 
cattle  and  horses,  and  it  is  shown  that  on  several  occasions,  not,  how- 
ever, in  presence  of  the  owners,  he  spoke  of  tlie  stock  as  being  his 
own.  On  one  occasion,  in  New  Orleans,  some  months  previous  to  the 
seizure,  I^ewis,  in  a  casual  conversation  in  presence  of  Lytle  and 
others^  remarked  that  he  and  Lytle  had  a  stock  farm  in  Tennessee, 
and  that  they  were  then  on  their  way  to  Texas  to  purchase  stock  to 
carry  there.  It  is  shown,  we  think  satisfactorily,  that  Lytle's  interest 
in  the  adventure  was  contingent  and  remote,  depending  upon  the  ulti- 
mate net  profits  of  the  enterprise  which  contemplated  the  fattening 
and  improving  the  animals  for  market  after  they  reached  Tennessee,  f 
The  operation  might  finally  turn  out  advantageous,  or,  in  the  event  of 
losses  and  unforeseen  casualties,  it  might  prove  abortive.  There  was 
not,  when  the  seizure  was  made,  any  appreciable  right  or  interest  of 
Lytle  in  the  stock  that  could  make  it  the  subject  of  seizure  under 
execution. 

We  can  not  regard  the  loose  declarations  which  are  proved  to  have 
been  made  in  respect  to  Ly tie's  having  any  interest  in  the  property  as 
entitled  to  have  serious  consideration  against  the  positive  evidence  to 
the  contrary.  We  think  the  defendants,  by  seizing  imprudently  the 
property  in  question,  have  unfortunately,  yet  properly  incurred  the 
penalty  in  damages  which  has  been  adjudged  against  them. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 


I 


No.  ;J212. — Zenon  Areaux  v,  Valery  L.  Mayeux  et  als. 

If  more  thiiu  five  years  hare  elapsed  between  the  date  of  credits  placed  on  a  note,  the  latter 
credit  must  bo  shown  to  be  in  the  handwriting  of  the  debtor  in  order  that  it  may  bo 
urged  as  an  interruption  of  \»reRcription.  Evidence  that  it  is  in  the  handwriting  of  thn 
creditor  with  the  knowledge  of  the  debtor,  wiH  not  suffice  to  interrupt  prescription.  21 
All.  748. 

APPEAL  from  the  Seventh  Judicial  District,  parish  of  Avoyelles. 
Miller,  J.    Edwards  &  Ducoti,  for  plaintiff  and  appellant.     Waddill 
dt  Barbin  and  Irion  c&  Overton,  for  defendants  and  appellees. 

Taliaferro,  J.  The  plaintiff  sues  on  a  promissory  note,  dat«d 
January  9,  1859,  mivde  payable  one  year  after  date.  Several  credits 
are  indorsed  on  the  not«,  the  second  on  the  ninth  of  January,  1862, 
the  third  and  last  on  the  twenty-fourth  of  August,  1867,  more  than, 
live  years  intervening.  Suit  was  brought  and  citation  acknowledged, 
on  the  third  February,  1870.  The  plea  of  prescription  was  made  by 
the  defendant,  which  being  sustained  by  the  court  below  and  jud£^« 
ment  rendered  against  the  plaintiff,  he  has  appealed. 
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It  seems  the  indorsement  of  the  lost  credit  is  in  the  handwriting  of 
the  plaintiff,  \vho  testified  that  ^'  it  was  made  with  the  knowledge  and 
Consent  of  Valery  J.  Mayeux,  one  of  the  defendants,  who  promised 
to  pay  and  offered  to  pay  the  balance  of  the  note,  but  tlie  witness, 
thinking  the  debt  well  secured,  left  it  in  the  hands  of  the  defend- 
ant," etc. 

Prescription  had  accrued  prior  to  the  date  of  the  credit  last  appear- 
ing on  the  note,  and,  the  act  of  1858  requiring  a  written  promise  of  the 
debtor  to  pay  the  debt  in  order  to  revive  the  obligation,  we  think  the 
judgment  correct. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jadgmcnt  of 
the  district  court  be  affirmed  with  costs.    21  An.  740. 


No.  3153. — Bertrand  Drogre  v.  Charles  Moreau  and  Wife. 

In  ft  pnxreeding  under  the  act  of  tliirtieth  of  April,  1853,  to  revive  a  Judgment,  the  qnestion 
whether  the  Judgment  was  rendered  on  insnfflcieut  evidence,  can  not  be  inquired  into. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Avoyelles. 
Miller^  J.  Irion  <&  Overton^  for  plaintiff  and  appellee.  Waddill 
<£'  Burbin,  for  defendants  and  appellants. 

Wtly,  J.  This  is  a  proceeding  to  revive  a  judgment  under  the  act 
of  the  thirtieth  of  April,  1853.  It  was  before  this  court  in  September, 
1869,  at  Opelousas,  and  was  remanded  because  the  record  did  not  con- 
tain satisfactory  evidence  of  the  existence  of  the  judgment  and  the 
ownership  thereof  by  the  plaintiff.     See  21  An.  630. 

The  court  at  the  trial  on  the  rehearing  gave  judgment  for  the  plain- 
tiff, and  the  defendant,  Mrs.  Moreau,  has  appealed.  Proper  evidence 
of  the  existence  of  the  judgment  sought  to  be  revived  and  of  the 
nssignment  thereof  to  the  plaintiff  seems  to  have  been  adduced,  and  wo 
think  the  judgment  of  the  court  below,  ordering  the  revival  of  the 
judgment,  is  correct. 

The  defense  urged  by  the  appellant  is  no  ground  to  resist  the  revival 
of  the  judgment.  The  act  of  1853  is  a  statute,  fixing  the  prescription 
of  judgments  at  ten  years  and  providing  the  proper  mode  of  averting 
the  said  prescription.  It  is  not  a  statute  authorizing  a  proceeding  to 
annul  a  judgment  on  the  ground  that  it  was  rendered  on  insufficient 
evidence. 

Whether  the  judgment  sought  to  be  revived  was  rendered  on  insuffi- 
cient evidence  or  not,  is  a  question  foreign  to  the  issue  in  this  case. 

We  think  the  plaintiff  has  complied  with  the  statute  prescribing  the 
mode  of  reviving  judgments,  and  the  grounds  taken  by  the  appellant 
are  unworthy  of  serious  consideration.  Let  the  judgment  be  affirme(} 
wiUi  costs. 


83    173, 
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No.  3214. — Succession  op  Melissa  Robinson,  Deceased. — On  Oppo- 

5^  14^  Bition  to  Administrator'B  Account. 

The  revenaes  of  property  irhich  belongs  to  the  hasband,  situated  in  Mississippi,  irho  resides- 
in  Iionisiana,  do  not  belong  to,  or  form  a  part  of,  the  community.  Therefore  the  husband 
-who  administors  on  the  estate  of  his  deceased  wife,  is  not  required  to  account  to  the 
heirs  for  the  revenues  derived  from  property  thus  situated  during  the  marriage. 

APPEAL  from  the  Parish  Conrt,  parish  of  East  Feliciana.  JBoediclcer, 
Parish  Judge.  Cross  &  Hardee  and  MacCy  Foster  <&  JS,  T.  Merrick^ 
for  admioistrator,  appellant.  Keman  dc  Lyons,  for  opponents  and 
appellees. 

Taliaferro,  J.  The  administrator  of  the  estate  of  Melissa  Robin- 
son, deceased,  having  filed  his  final  account  of  administration,  one  of 
the  heirs  of  the  deceased  presented  an  opposition,  in  whicn  he  charges 
that  the  administrator  has  failed  to  account  for  several  items  of  prop- 
erty which  had  belonged  to  the  succession,  and  for  moneys  received 
from  various  sources  on  account  of  the  estate.  The  opposition  taked- 
a  wide  range,  embracing  much  the  greater  part  of  the  account.  It 
was  sustained  as  to  a  portion  of  the  several  pieces  of  property  speci- 
fied, as  unaccounted  for,  and  also  in  respect  to  several  sums  of  money,, 
alleged  to  be  proceeds  of  property  of  the  estate  and  not  set  down 
upon  the  account.  The  deficiencies  complained  of  were  estimated  to 
amouDt  to  $5930,  which  sum  the  administrator  was  adjudged  to  charge 
himself  with,  in  addition  to  the  amount  with  wliich  he  charged  himself 
•n  the  account. 

From  this  judgment  tlie  administrator  has  appealed. 

The  contest  in  this  court  is  limited  to  the  following  items:  One 
wagon,  $25}  two  mules,  $180;  proceeds  of  cotton  on  hand,  $5000; 
one  carriage,  $200. 

It  appears  that  the  administrator,  who  is  the  surviving  husband  of 
the  deceased,  who  died  at  Jackson,  Louisiana,  in  the  year  1863, 
removed  to  that  place  in  the  year  1851  from  the  State  of  Mississippi, 
where  he  owned  a  plantation  which  he  continued  to  cultivate  and 
derive  revenue  from  after  his  removal  to  Jackson.  It  is  shown  that 
he  had  a  large  business  to  attend  to  in  Mississippi  besides  that  of  his 
plantation  there;  that  his  purpose  in  making  his  residence  at  Jackson 
was  to  avail  himself  of  the  benefit  of  the  schools  at  that  place,  having: 
children  of  his  own  by  a  former  marriage  and  those  of  his  wife  by  a 
former  husband  to  educate;  that  it  was  the  custom  of  the  family 
annually  to  return  to  Mississippi  to  spend  the  school  vacations.  Itr 
does  not  appear  that  the  administrator  carried  on  business  to  any 
great  extent  in  Louisiana.  He,  however,  acquired  some  property  in^ 
the  State.  This,  of  course,  was  community  property,  and  the  prop- 
erty he  administered  was  community  property.  But  the  evidenco- 
does  not  establish  the  property  which  the  administrator  is  orderecL 
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to  account  for,  except  the  carriage,  waa  commanity  property.  The 
cotton,  the  proceeds  of  which  he  is  required  to  charge  himself  with, 
was  produced  on  his  own  plantation  in  Mississippi.  It  is  proved  that 
the  wagon  and  the  two  mules  also  came  from  that  plantation,  where 
they  properly  belonged,  the  wagon  being  used  frequently  at  Jackson, 
as  occasion  required,  and  then  sent  back  to  the  plantation.  The 
mules,  it  is  established,  were  paid  for  by  the  administrator  after  the 
death  of  his  wife  and  out  of  his  own  funds.  The  family  carriage  was 
purchased  in  1856,  and,  after  being  much  used,  he  gave  it  in  payment* 
of  a  debt  of  his  own  in  1863.  The  $200,  proceeds  of  the  carriage, 
should  be  charged  against  him. 

It  is  therefore  ordered,  ac^udged  and  decreed  that  as  relates  to  the 
Talue  of  the  wagon  and  mules,  estimated  at  $205  and  the  proceeds  of 
cotton,  $5000,  the  opposition  be  overruled  and  rejected ;  but  sustained 
as  to  $200,  alleged  value  of  the  carriage.  It  is  further  ordered  that 
that  sum  be  charged  on  the  administrator's  account  against  him,  in 
addition  to  the  amounts  with  which  he  has  charged  himself,  and  that 
the  account,  as  thns  amended,  be  approved  and  homologated. 


No.  3142.— Peter  Anderson  v,  Carroll,  Hoy  &  Co. 

Seal  ptofpeity  in  possession  of  a  party,  nnder  a  recorded  title  translative  of  property,  can 
not  be  seized  by  a  Judgment  creditor  of  the  former  owner,  unless  it  bo  shown  that  the 
sale  was  simnlated.  The  qnestionf  whether  the  judgment  under  which  the  sale  was- 
made,  is  null  because  it  was  revived  on  insufiBcient  evidence,  and  whether  the  aaXe  is 
nun  because  the  sheriff  failed  to  observe  all  the  forms  of  law  in  making  the  seizure, 
etc.,  ean  not  be  inquired  into,  collaterally,  by  a  Judgment  creditor,  who  has  caused  the 
property  to  be  seized  without  any  reference  to  the  sale.  Such  questions  can  only  be 
examined  in  a  direct  action  brought  to  annul  the  Judgment  or  the  sale  made  under  it. 

APPEAL  from  the  Ninth  District  Court,  parish  of  Rapides.  Oshornj  J. 
Thomas  C.  Manning,  for  plaintiff  and  appellee.  H.  A.  Hunter  and 
J^.  J.  Bowman,  for  defendants  and  appellants. 

Wtly,  J.  The  plaintiff  enjoined  the  sale  of  a  plantation  in  the 
parish  of  Bapides,  seized  by  the  defendants  as  the  property  of  their 
judgment  debtor,  Mrs.  Eliza  Seip,  on  the  ground  that  the  same 
belonged  to  him,  having  been  purchased  several  months  previous, 
under  the  judgment  of  A.  J.  Dennistoun  &  Co.  v.  Eliza  Seip,  which 
said  judgment  the  plaintiff  avers  is  superior  in  rank  to  that  which  the 
defendants  are  attempting  to  execute. 

The  answer  is  the  general  denial;  the  allegation,  that  the  sale  to  the 
pUdntiff  was  a  simulation ;  and  also  that  its  nullity  should  be  declared 
for  the  following  causes,  to  wit: 

Itrst — ^Because  the  sheriff  never  made  an  actual  seizure  by  taking, 
possession  of  the  property. 
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Second — Because  tlie  pretended  bid  of  the  plaintiff  was  made  for 
Iiim  by  the  sheriff  as  his  agent  at  the  sale. 

Third — Because  the  judgment  of  the  defendants  is  based  on  a  special 
mortgage,  superior  in  rank  to  that  under  which  the  plaintiff  pur- 
chased, the  bid  by  the  latter  being  less  than  the  amount  of  this  special 
mortgage. 

Fourth — Because  the  judicial  mortgage  of  A.  J.  Dennistoun  &  Co. 
was  not  properly  reinscribed  and  the  judgment  was  revived  under  the 
act  of  1853  on  insufficient  evidence. 

The  court  perpetuated  the  injunction  and  the  defendants  have 
appealed. 

The  evidence  shows  that  the  plaintiff  was  in  possession  under  a 
recorded  title  and  there  was  no  simulation  as  charged ;  that  he  pur- 
chased under  a  judgment  and  mortgage  ostensibly  valid  and  superior 
in  rank  to  that  of  the  defendants.  Such  a  title  can  not  be  treated  as 
an  absolute  nullity ;  it  can  not  be  attacked  collaterally.  Actual  con- 
tracts, even  though  made  in  fraud  of  the  rights  of  creditors,  can  not 
be  annulled,  except  by  a  direct  action. 

Whether  the  mortgage  under  which  the  plaintiff  purchased,  was 
properly  reinscribed,  or  whether  the  judgment  was  revived  upon 
insufficient  evidence  or  not,  are  questions  that  can  not  be  inquired  into 
in  this  form  of  attack. 

The  delendants  must  proceed  by  a  direct  action,  if  they  wish  the 
grounds  of  nullity  set  up  by  them  to  be  inquired  into. 

Let  the  judgment  of  the  court  below  be  affirmed  with  costs. 


\o.  3189. — 1).   G.    Walkku  v.  Succession  of  D.   C.  Hays — ^E.    C 

TowNE,  Public  Administrritor. 

A  .jiulj^inont  becomoa  linal  from  tho  date  t.'  tlio  j*i»;iiatui"o  of  the  jrnlijo  a  quo,  aiid  if  tcu  years 
are  allowed  to  clajiHc  from  tlu^  date  of  such  ai;;naturc  before  citation  of  revival  in  6cr\'ed 
on  the  defendant,  it  Ik  prescribed.  Tho  delay  cauAod  by  a  Huapensivc  appeal  will  not  be 
counted  in  favor  of  tho  Judgment  creditor  t<i  defeat  tho  plea  of  proscription. 

APPEAL  from   the   Thirteenth  Judicial   District  Court,  parish   of 
Madison.     Ilouf/h,   J.     J.    0.    JSealcj    for  plaintift'   and  appellant. 
JS,  D,  Farrar,  for  defendant  and  appellee. 

LuDELiXG,  C.  J.  D.  G,  Walker  obtained  a  judgment  in  the  district 
court  of  Mjidison  parish  for  $1375  against  D.  C.  Hays  on  the  twenty- 
ninth  day  of  October,  1859.  Hays  took  a  suspensive  appeal  from  this 
judgment  and  on  the  seventeenth  of  December,  I860,  the  Suprorao 
Court  affirmed  the  judgment. 

Proceedings  were  begun  to  revive  the  judgment,  and  citation  was 
issued  on  tho  fourteenth  of  November,  1870.  Tlie  defendant  ]>leadecl 
the  prescription  of  ten  years,  which  was  sustained  by  the  court  a  (jftta. 
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The  onlv  difference  between  this  case  and  the  case  of  Arrowsmith  v. 
Darell,  Pontalba  subrogated,  reported  in  21  An.  295,  is  that  a 
$vspensive  appeal  was  taken  in  this  case,  whereas  a  devolutive  appeal 
had  been  taken  in  the  case  decided.  We  can  not  perceire  how  that 
difference  can  affect  the  prescription  of  the  judgment. 

*^The  rendition  of  the  judgment"  is  the  signing  thereof  by  the 
jadge;  at  least  that  act  fixes  the  date  of  the  judgment  and  the  period 
from  which  prescription  begins  to  rua.    C.  P.  545,  546,  547  and  555. 

The  act  of  1853,  page  250,  is  elear  and  emphatic:  '*  Hereafter  all 
judgments  for  money,  whether  rendered  within  or  without  the  State, 
shall  be  prescribed  b^  the  lapse  of  ten  years  from  the  rendition  of  tiie 
judgment."    21  An.  295. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  affirmed,  with  costs  of  appeaL 


No.  2200. — Jules  Tuyes  v,  Avegno  &  Widloz. 

Johs  Tayes  and  Avegno  &  Wllloz,  brokers,  purchased  on  Joint  acceont  three  hundred 
shares  of  the  stock  of  the  Commercial  Waterworks  Company  for  the  aggregate  sum  of 
^,6^.  Por  the  payment  of  this  amount  Avegno  &  Willoz  paid  $625  in*  cash  and  Tnjes 
executed  his  notes  for  lAie  balance,  $30,000,  on  timn,  and  gave  as  collateral  security  the 
three  hundred  shares  of  stock.  IHie  stocky  subsequently  and  before  the  notes  irere  paid, 
defveciated  in  value.  The  notes,  with  the  collaterals,  were  held  respectively  by  the 
Bank  of  America,  the  Merchants  Mutual  Insurance  Company  and  the  Mutual  Insurance 
Company.  The  collaterals  having  depreciated  in  value,  the  holders  called  on  the  maker 
of  the  notes  for  a  margin,  which  was  for  a  part  payment.  The  maker  failed  to  pay  and 
the  sharee  of  stock  were  sold  according  to  law  by  the  pledgees.  At  this  sale  the  stock 
lailed  to  bring  the  amount  of  the  notes  by  a  deficit  of  $9089  80. 

Odd— Tfaat^  the  maker  of  the ,  notes  having  purchased  the  stock  on  Joint  account  with 
Avegno  Sc.  Willoz,  brokers,  and  having  paid  the  notes  or  become  liable  for  their  payment, 
they,  the  brokers,  were  liable  to  him  for  the  one-half  of  the  loss  resulting  from  the 
asle  of  the  stock  by  the  pledgees,  less  the  amoont  of  the  cash  which  they  paid  in  at  the 
time  of  the  purchase. 

APPEAL    from    the    Seventh    District   Court,    parish    of   Orleans. 
CollenSj  J.     Cyprien  Dufour,  for  plaintiff  and  ai)pellee.     W.  H. 
Euntf  for  defendants  and  appellants. 

LcDELiNO,  C.  J.     On  the  eighth  of  April,  1867,  Avegno  &  Willoz, 
brokers,  purchased,  on  joint  account  with  ttie  plaintiff,  three  hundred 
shares  of  the  Commercial  Waterworks  Company,  at  $63  75  per  share^^ 
amonnting  in  the  aggi'egate  to  $20,625.    For  the  payment  of  these 
^arcs,  Avegno  &  Willoz  advanced  $625  and  the  plaintiff,  in  accord- 
ance with  the  agreement  of  the  parties,  execntecT  three  promissory 
notes,  one  in  favor  of  the  Bank  of  America  for  $6000,  one  in  lavor  of 
the  Merchants^  Mutual  Insurance  Company  for  $7000  and  one  in  favor 
of  the  New  Orleans  Mutual  Insurance  Company  for  $7000,  all*  bearing 
eight  per  cent,  per  annum  interesb ;  and  as  collateral  security  for  the 
payment  of  the  notes,  the  three  hundred  shares  of  the  Commercial 
Waterworks  Company  were  given  to  the  bank  and  insurance  com- 
panies respectively. 
23 
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Ceveral  montlis  after  the  matarity  of  the  notes  and  after  the  notea 
nad  been  renewed  several  times  by  the  plaintiff,  the  pledgees  notified 
t}ie  T>ledp:orthat,  the  stocks  pledged  having  depreciated  in  the  market, 
they  would  require  a  margin ,  that  is,  the  payment  of  a  part  of  the 
notes,  and  failing  to  do  this  the  three  hundred  shares  of  the  Commer- 
cial Waterworks  Company  were  sold  according  to  law  to  satisfy  the 
notes  held  by  the  pledgees.  The  loss  incurred  by  the  parties  in  this 
venture  was  $9029  80,  one-half  of  which  mnst  be  borne  by  the 
defendants.  The  wliole  amount  was  paid  by  the  plaintiff  and  ho 
claimed  from  his  partners  their  proportion,  less  the  sum  advanced  by 
them.  This  he  is  clearly  entitled  to  recover.  C.  C.  2865  [2838]  -, 
Pothier,  Contrat  de  Soci^t^,  c.  1,  sec.  4. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qtia  be 
affirmed,  with  costs  of  appeal. 


No.  3131.7-TuTORSHip  OF  THB  MiKOR,  Maby  C.  Osborn. 

If  tbe  appellee  be  cited  in  his  individaal  capacity,  when  he  occnpies  only  a  representatiTe- 
capacity  in  the  salt,  the  fanlt  Is  impntable  to  the  appollantf  and  the  appeal  will  be  dia- 
zniued  on  motion. 

APPEAXi  from  the  Parish  Court,  parish  of  Rapides.  Barlow^  Parish 
Judge.  William  A.  Seay,  for  appellant.  JJ.  8,  Loaee,  for  appellee. 
Wtlt,  J.  The  motion  to  dismiss  this  appeal  must  prevail,  the- 
appellee  having  been  cited  in  his  individual  capacity,  when  the  record 
shows  that  he  occupies  a  representative  capacity  only,  and  the  fault 
being  attributable  to  the  appellant,  who  only  asked  that  he  be  cited  m 
his  personal  capacity  in  the  petition  for  appeal.    20  An.  35. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  at  the- 
cost  of  the  appellant. 


No.  2208. — Michael  Carvin  v.  Philip  Drumk  et  als. 

Plaintiff  took  a  rule  on  defendant  to  cancel  a  note  and  erase  a  mortgage  given  to  secnre  it» 
payment  The  defendant  set  np  a  reoonventional  demand  for  money  which  he  waa 
forced  to  pay  as  garnishee  in  a  suit  against  tbe  plaintiff  in  rale..  To  this  form  of  proceed- 
ing no  exception  was  taken. 

Held — That  the  plaintiff  could  only  be  condemned  to  pay  the  amount  on  the  reconventionaL 
demand  which  the  defendant  was  obliged  to  pay  as  garnishee. 

APPEAL    from    the    Seventh    District    Court,  parish   of  Orleans. 
Oollins,  J.    £!.  W.  Huntington,  for  plaintiff  and  appellant.     Cotton 
&  Levy  J  for  defendant  and  appellee. 

Howe,  J.  The  plaintiff  took  a  rule  on  the  defendant  and  the 
Recorder  of  Mortgages  to  have  a  note  and  mortgage  held  by  defend- 
ant. Dromm,  canceled. 
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The  defendant,  Drninni,  in  his  answer  set  tip  a  reconventional 
demand.    No  exception  was  made  to  the  fonn  of  action. 

Tlie  court  below  decided  in  favor  of  the  demand  of  the  plaintiff  for 
the  cancellation  of  the  note  and  mortgage,  and  in  favor  of  defendant, 
Dramm,  oh  the  reconventional  demand,  to  the  extent  of  $2000,  for 
which  judgment  was  given  against  plaintiff.  The  plaintiff  has  appealed. 

The  principal  item  of  the  defendant's  claim  is  for  money  he  was 
forced  to  pay  as  garnishee  in  case  of  Mrs.  Caroline  Carvin  v.  Michael 
Carvin,  plaintiff  al  bar.  We  think  the  amount  should  be  reduced  to 
II8I6,  being  the  sum  that  defendant  was  actually  obliged  to  pay,  and 
that  it  should  bear  interest  by  way  of  arrearage,  from  October  27, 1864. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
in  favor  of  plaintiff,  by  reducing  the  amount  of  the  money  judgment 
against  him  to  $1816,  with  interest  from  October  27.,  1864;  that  in  all 
other  respects  the  said  judgment  be  affirmed,  and  that  the  defendant, 
appellee,  pay  costs  of  appeal. 


No.  3216. — Emilit    C.    Hopgood     and   Husband   v.    Pekelope    A. 

Dawson,  etc. 

The  ftilnre  to  cite  a  party  in  her  proper  capacity  in  a  suit  to  revive  a  Judgment  will  render 
Tsid  the  Judgment  of  revival.  Therefore,  if  it  be  shown  that  the  Judgment  of  revival  is 
null  becanae  no  proper  and  legal  citation  was  served  on  the  defendant^  the  heirs  who 
have  appeared  in  the  suit  by  way  of  intervention,  may  plead  that  it  is  prescribed  because 
it  has  not  been  terived. 

APPEAL  from  tihe  Fifth  District  Court,  parish  of  East  Feliciana. 
Fosey,  J.     Cross  <&  Rardee,  for  plaintiff  and  appellant.     Charles 
MeVea,  for  defendant  and  appellee. 

HowSy  J.  in  this  case  two  actions  were  consolidated  in  the  court 
below;  the  one  begun  in  1869  to  enforce  against  the  defendant  in  her 
own  light  and  aa  tutrix  the  payment  of  a  judgment  against  her 
deceased  husband ,  W.  W.  Dawson,  rendered  on  the  twenty -second 
November,  I860;  the  other  to  reyive  the  said  judgment  as  against  the 
saecesaion  of  W.  W.  Dawson.  The  petition  to  revive  was  filed  on  the 
twelfth  September,  1870,  and  the  prayer  asked  for  the  citation  of 
ihe  defendaiU;  in  her  capacity  of  administratrix,  and  not  otherwise. 
The  citation  was  issued,  addressed  to  her  ''personally  and  as  tutrix,'^ 
and  was  served  September  21, 1870.  Mrs.  Wildblood  and  Mrs.  Wicker 
intervened  on  the  nineteenth  January,  1871,  alleging  themselves  to  be 
major  heirs  of  W.  W.  Dawson,  and  made  the  plea  of  prescription  of 
ten  years.  On  the  twenty-seventh  January,  1871,  the  defendant 
coming  in  as  administratrix,  and  for  this  purpose  only,  made  what  was 
called  a  '^motion  to  strike  out  a  default,"  upon  the  ground  that  there 
had  been  no  proper  citation  against  her  as  administratrix.  On  the 
eame  day  tlie  cause  was  tried,  and  judgment  was  thereafter  rendered 
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against  plaintiff  and  in  favor  of  defendant  on  the  ground,  tliat  **  tlie 
judgment  on  -wLich  the  suits  are  based,  liad  not  been  revived  in 
accordance  with  law  and  for  want  of  proper  citation.''  The  plaintiff 
appealed.  The  defendant,  personally  and  as  tutrix,  has  filed  in  this 
court  the  same  plea  of  prescription  of  ten  years  made  by  the  inter- 
venors  in  the  court  below. 

The  plea  of  prescription  is  well,  taken.  The  judgment  was 
prescribed  November  22,  18?'0,  and  was  not  revived  by  citation  to  the 
"defendant'*  in  the  judgment  "or  his  representative,"  as  required  by 
law.  R.  S.  2813.  The  citation  served  on  Mrs.  P.  A.  Dawson, 
personally  and  as  tutrix,  was  not  a  citation  to  W.  W.  Dawson  "or 
his  representative." 

Judgment  affirmed 
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No.  2184. — Enoch  J.  Barksdull,  for  the  use  of  his  minor  child 
Charles  Ranson  Barksdull,  v.  The  New  Orleans  and  Car- 
ROLLTON  Railroad  Company. 

A  street  railroad  company  is  roeponsible  in  cinmages  if,  through  the  ncgllgf^nce  or  careless- 
ness of  the  driver  of  the  street  car,  a  boy  is  run  over  and  iwjnrcd.  Tlie  niea8iire  of  the 
damages  in  snch  cases  is  to  be  determined  by  the  extent  of  the  injury  done.  If  the 
finding  of  the  Jury  is  snppcrted  by  tae  evidence  in  the  record  both  as  to  tlie  fact  of  the 
infliction  of  the  injury  through  the  carelcBsncRS  and  negligence  of  the  driver  of  the  car 
and  the  extent  of  the  injnry  done,  their  verdict  fixing  tlie  amount  for  which  the  company 
is  liable,  will  not  be  disturbed  on  appeaL 

If  the  evidence  shows  that  the  boy  who  was  run  over  by  the  car,  was  physically  and  mentaUy 
able  to  take  care  of  himself  on  the  street,  and  that  ho  was  tn  the  habit  of  traveling  the 
public  streets  alone,  the  driver  of  the  car  or  the  company  owning  the  road  will  not  be 
permitted  to  set  up  in  defense  to  the  action  for  damages,  that  the  accident  occurred 
through  the  negligence  or  want  of  consideration  in  the  fiither  in  allowing  the  child  to  go 
on  the  streets  alone,  nor  wiU  the  fact  that  the  child  failed  to  get  out  of  the  way  be 
allowed  to  weigh  in  favor  of  the  company  in  mitigation  of  damages,  if  the  evidence 
shows,  as  in  this  case,  that  the  driver  was  driving  the  car  at  the  time  of  the  accident  at 
an  unusual,  if  not  an  unlawful,  rate  of  speed.  But  in  such  case  the  company  will  be  held 
liable  to  the  ftill  extent  oi  the  damages  caused  by  the  ii^uries  which  the  boy  has  sus- 
tained. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooley,  J. 
Gibson  (&  Austin,  Hufus  Waples  and  W.  H,  Hunt,  for  plaintiff  and 
appellee.    L.  E,  Simonds,  for  defendant  and  appellant. 

This  case  was  tried  by  a  jury  in  the  court  below. 

Taliaferro,  J.  This  is  an  action  brought  by  a  father  for  the  use 
of  his  minor  child  against  the  defendants  to  recover  damages  for 
alleged  injuries  of  a  most  serious  character  inflicted  upon  the  child,  a 
boy  of  about  the  age  of  ^e  years  and  a  half,  through  the  gross  and 
culpable  carelessness  and  negligence  of  a  car  driver,  an  agent  and 
employe  of  the  company,  by  which  negligence  the  child  was  run  over 
by  one  of  their  street  cars  and  horribly  mangled,  having  both  his  legs 
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crashed,  making  it  necessary  to  amputate  both,  oue  above  the  knee, 
thaa  rendering  him  a  hopeless  cripple  for  life.  The  plaintiif  praya 
damages  to  the  amount  of  fifty  thousand  dollars. 

The  answer  is  a  general  denial.  The  defendants  specially  deny  the 
culpable  negligence  charged  and  say  tliey  are  not  liable  in  damages  to 
the  plaintiff. 

The  case  in  the  lower  court  was  before  a  jury  which  gave  a  verdict 
of  fifteen  thousand  dollars  as  damages,  and  from  the  judgment,  respon- 
eixe  to  the  verdict,  the  defendants  have  appealed. 

We  gather  from  the  evidence  that  the  deplorable  accident  happened 
on  the  nineteenth  of  June,  1 866,  at  the  intersection  of  St.  Charles  and 
St-  Maiy  streets  in  the  city  of  New  Orleans.  There  is  much  difference 
in  the  statements  of  witnesses  as  to  the  precise  spot  where  the  car  ran 
over  the  child.  Not  long  before  the  accident  he  was  seen  sitting  on 
the  end  of  one  of  the  cross-ties  which  projected  several  feet  bej'ond 
the  car  ti-ack  and  partly  over  the  ditch  on  the  right  hand  side  of  St. 
Charles  street  in  coming  down  from  Carrollton.  The  distance  between 
the  centre  of  this  tie  and  the  upper  crossing  of  St.  Mary  street  is  shown 
to  be  six  feet.  But  the  inquiry  regarding  the  loctis  in  quo  is  satisfied  ^ 
by  the  concurrence  of  the  witnesses  in  relation  to  where  the  child  was 
lying  after  the  car  passed  over  him.  lie  was  found  lying  in  ISt  Manj 
street  near  the  upper  crossing  of  that  street  over  St.  Charles  street, 
which  crossing  is  the  first  passed  over  at  St.  Mary  street  by  cars  coming 
down  from  the  dn*ection  of  Carrollton.  The  testimony  of  the  newsboy^ 
Conlort,  who  wjis  the  first  upon  the  spot  after  the  accident  and  who 
to4ik  np  the  child,  is  very  clear  and  distinct  on  this  subject.  He  eaysi 
"Just  as  soon  as  he  was  run  over  I  ran  to  him.  There  was  nobody 
else  with  him.  He  was  in  the  middle  of  the  track  on  St.  Mary  street. 
He  was  lying  where  he  was  run  over,  lying  in  the  same  place."  It  is- 
in  proof  that  at  the  time  of  the  occurrence  two  horse  cars  and  a  train 
of  Bt«am  cars  were  coming  down  St.  Charles  street  and  were  near  each 
other.  One  of  the  witnesses  says  the  horse  cars  were  racing,  and  four 
of  the  witnesses  at  least  say  that  the  car  which  ran  over  the  boy  wa» 
moving  rapidly.  One  of  them  states  that  *'the  driver  was  whipping 
his  mule;"  ''on  this  occasion  the  mule  was  put  to  kis  best."  Another 
5ays:  "He  was  whipping  the  mule  very  fast;  the  mule  was  in  a 
gallop;  both  hurses  were  in  a  gallop  in  the  other  car."  A  third  wit- 
ness says:  **I  do  know  the  two  oars  were  running,  Mr.  Burke  (the 
same  of  the  driver  implicated)  and  another  car;  it  was  one  of  those 
long  cars."  A  fourth  said :  **  The  mule  was  going  pretty  fast  because 
the  driver  could  not  stop  it;  he  would  not  stop  it  altogether,  but  he 
was  going  to  stop  it  some ;  I  knew  he  was  behind  time  because  he  had 
plenty  of  passengers."  The  driver  himself  on  the  stand  said:  "I 
pat  on  the  brakes  and  the  harder  I  put  on  the  brakes  the  harder  the 
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mnle  palled ;  the  brake  did  Dot  have  the  desired  effect  on  the  car  or 
account  of  having  so  many  passengers;  if  it  was  not  for  that,  I  might 
have  stopped  the  car  before  the  child  was  run  over."  In  answer  to 
the  question :  **  How  mauy  passengers  had  you  ?  "  he  replied :  "  Sev- 
enteen or  eighteen,  perhaps  twenty,  I  can  not  exactly  say;  I  had  four  on 
the  platform,  tlie  two  sides  were  full  and  they  were  standing  up  inside.*' 

Tlie  testimony  establishes  clearly  that  the  car  was  going  at  a  greater 
speed  than  usual  and  greater,  we  infer,  than  that  permitted  by  the  city 
ordinances,  for  we  find  that  the  steam  cars  were  not  allowed  within 
the  city  limits  to  run  at  a  faster  rate  than  four  miles  per  hour.  One 
of  the  witnesses  thought  that  the  car,  as  it  passed  him  between  Jack- 
eon  and  St.  Andrew  streets,  "  was  going  at  the  rate  of  eight  miles  an 
hour."  The  mule  it  seems  was  not  a  safe  and  properly  trained  animal 
for  the  business.  The  driver  stated  that  the  steam  cars  passed  him 
about  half  a  square  back  from  where  the  accident  happened;  that  he 
saw  the  mule  begin  to  shy  and  become  excited  on  seeing  the  steam 
train,  and  it  was  then  he  put  on  the  brakes  but  ineffectually. 

There  are  two  bills  of  exceptions  in  the  record  to  the  charge  given 
by  the  judge  to  the  jury  on  the  trial  of  the  case  jn  the  lower  court. 
It  is  not  necessary  in  determining  this  case  to  pass  upon  them  specially. 
They  relate  to  the  rules  in  regard  to  what  is  termed  oontributory  neg- 
ligence. These  rules  have  no  application  to  the  facts  shown  in  this 
case.  It  is  proved  that  the  boy  who  was  overtaken  by  this  terrible 
disaster,  is  a  child  of  more  than  ordinary  activity  and  intelligence ;  that 
he  was  capable  of  taking  care  of  himself;  that  his  parents  frequently 
fient  him  about  on  errands  and  on  several  occasions  to  get  things  at 
the  Magazine  Market,  many  squares  off  from  the  place  of  their  resi- 
dence. There  is  no  question  that  he  w^as  run  over  while  endeavoring 
to  cross  St.  Charles  street  on  the  upper  crossing  of  St.  Mary  street. 
He  had  a  right  to  be  on  the  streets,  and  it  was  no  carelessness  in  his 
father  to  permit  him  to  be  upon  them. 

On  the  other  hand  the  evidence  does  show  on  the  part  of  the  driver, 
if  not  a  malicious  carelessness,  at  least  a  negligence  and  want  of  care 
highly  culpable  in  a  man  whose  duties  require  him  to  be  constantly 
on  the  alert  and  to  exercise  judgment  and  caution  in  the  performance 
of  those  duties.  Apart  from  its  responsibilities  for  the  acts  of  its 
agents,  we  are  not  prepared  to  say  that  the  company  may  not  have 
been  remotely  at  fault  in  the  matter  of  supervision  over  the  manner 
in  which  their  business  was  conducted.  The  developments  of  this 
case,  we  will  further  remark,  present  in  our  opinion  matter  of  grave 
consideration  for  the  law  maker  and  which  should  suggest  to  him 
things  dignas  leye  ret  it. 

The  judgment  ot  the  lower  court,  we  think,  was  properly  rendered, 
and  it  is  therefore  affirmed. 
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No.  2059. — J.  D.  Thompson,  Liquidator  v.  D.  Edwabds. 

If  the  tender  of  the  amoimt  admitted  to  be  dae  be  not  made  by  the  debtor  in  the  maimer 
provided  in  article  407  of  the  Code  of  Pnustice  and  the  creditor  brings  suit,  the  debtor 
most  be  condemned  to  pay  the  ooete. 

APPEAL  from  the  Foarth  District  Court,  parish  of  Orleans. 
Iheardf  J.  Bentwick  Egan,  for  plaintiffs  and  appellants.  M. 
€rwotf  for  defendant  and  appellee. 

Howell,  J.  The  only  error  we  find  in  the  judgment  appealed  from 
is  in  making  the  plaintiff  pay  costs  in  the  lower  court.  The  suit  is  for 
the  halance  due  on  a  contract  for  constructing  a  boiler  and  extra  work 
in  altering  it.  The  defendant  admitted  the  balance  due  on  the  con- 
tract, but  did  not  make  a  legal  tender  thereof  in  accordance  with  the 
provisionB  of  article  407,  C.  P.,  and  hence  he  must  pay  the  costs. 

On  the  question  of  the  extra  work,  the  evidence,  in  our  opinion, 
wstains  the  conclusion  of  the  judge  a  qtw. 

It  is  ^erefore  ordered  that  the  judgment  appealed  from  be  so 
amended  as  to  condemn  the  defendant  to  pay  costs  of  the  lower  court, 
and,  as  tiius  amended,  it  be  affirmed.  Defendant  and  appellee  to  pay 
costs  of  apjpeaL 


No.  2032. — Irbt,  McDaa^iel  &  Co.  v.  J.  E.  Fore  &  Co. — P.  Hamblb-     ciOBJSI 
TON  et  als.,  tiiird  opponents.    Hancock  &  Co.  v,  J.  E.  Fore  & 
Go. — ^P.  Hambleton  et  als.,  third  opponents. 

If  more  than  ten  days  are  allowed  to  elapse  before  application  is  made  for  an  appeal,  the 
judgment  of  tho  ooort  below,  if  rendered  in  the  parish  of  Orleans,  beeomes  executory, 
and  a  deToluiive  appeal  only  can  be  takea  theseaiter.  In  aooh  a  case  a  motion  made, 
.after  the  lapee  of  ten  days  firom  the  signing  of  the  Judgment,  to  quash  the  execution  in 
tbe  case,  on  the  ground  that  the  bond  given  for  the  appeal  is  sufficient  in  amount  for  a 
aospenalye  appeal,  wiU  be  dismissed,  because  a  suspensive  appeal  will  not  lie  after  ten 
days  from  the  signing  of  the  Judgment. 

APPEAL  from  the  Fifth  District  Coort,  parish  of  Orleans.  Leatt- 
mont^  J.  Says  dt  JVetr,  for  plaintiff  Mid  appellants.  John  M, 
Bonner,  for  third  opponents,  appellees. 

Howell,  J.  Two  appeals  are  taken  in  these  proceedings,  <»ie  by 
the  plaintiffs  from  a  judgment  in  favor  of  the  third  opponents,  award- 
ing to  tiiem  the  proceeds  of  the  cottoa  which  plaintiffs  sought  to 
attach  as  the  property  of  the  defendants. 

There  is  no  error  in  the  said  judgment.  The  evidence  shows  the 
cotton  to  have  belonged  to  the  third  opponents  and  not  to  the 
defendants. 

The  second  appeal  is  taken  by  the  third  opponents  from  a  judgment 
on  a  rule  to  quash  the  execution  issued  by  them  on  their  judgment 
against  the  plaintiffa.    The  rule  was  based  on  tho  ground  that  the 
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appeal  bond  was  sufficient  in  amount  to  operate  as  a  suspensive 
appeaL  It  appears,  however,  that  the  appeal  was  applied  for  after 
the  lapse  of  ten  days  following  the  signing  of  the  judgment  which 
thereby  became  executory. 

It  is  therefore  ordered  that  the  judgment  in  favor  of  Peter  Hamble- 
ton  and  others,  rendered  on  the  second  November,  1868,  and  signed 
on  the  second  December,  1868,  be  affirmed,  and  that  the  judgment  ren- 
dered on  the  fifth  and  signed  on  the  twelftli  Januavy,  1869,  quashing 
the  fieri  faows  issued  herein,  be  reversed  and  the  rule  to  quash  taken 
by  plaintiffs  be  dismissed  with  costs  in  both  courts 


No.  3168. — Warren  &  Crawford  v,  Ann  E.  Chii^dress,  Tutrix. 

The  acknowledgment  (by  the  exocntor)  of  the  correctness  of  notes,  held  by  a  creditor  of  the 
snccession,  need  not  be  made  on  tlie  notes  themselves  but  may  be  made  on  a  separate 
piece  of  paper. 

Such  acknowledgment,  to  work  an  interruption  of  prescription,  must  in  all  cases  be  made  in. 
writing. 

APPEAL    from    the   Seventh    District  Court,  parish  of  Avoyelles. 
Miller,  J.    Irion  &  Overton,  for  plaintiffs  and  appellees.     Waddill 
(&  Barhin,  and  8.  B,  Thorpe,  for  defendant  and  appellant. 

Howell,  J.  The  only  question  for  decision  in  this  case  is  whether 
an  interruption  of  prescription  is  proven.  Plaintiffs  offered  the  follow- 
lowing  document  to  show  the  interruption: 

**BiG  Bend,  Louisiana,  October  II,  18G6. 

Messrs.  Warren  &  Crawford,  New  Orleans : 

Gentlemen — I  hereby  obligate  and  bind  myself  to  furnish  you  the 
first  mortgage  note,  when  my  place  is  sold,  for  the  sum  of  five  thou- 
sand dollars,  being  for  the  payment  of  the  indebtedness  of  my  late 
husband,  W.  B.  Marshall,  to  your  house.  If  the  property  is  sold  on 
time,  the  notes  will  draw  eight  per  cent,  interest  from  the  date  of  sale 
or  the  execution  of  the  notes*  ANN  E.  MARSHALL." 

On  this  document  was  a  memorandum  at  the  time  it  was  signed, 
showing  the  said  indebtedness  to  consist  of  three  notes,  corresponding^ 
with  those  in  suit,  and  an  account,  the  amount  of  each  being  specified. 
To  its  introduction  the  defendant  objected  on  the  grounds  that  it  was 
at  variance  with  the  obligations  in  plaintiffs^  petition ;  that  it  was 
offered  and  accepted  by  the  parties  to  it  as  a  compromise;  that  it  was 
a  personal  obligation  binding  on  Mrs.  Mairshall  only  and  in  nowise 
affecting  the  succession  of  her  husband,  and  can  not  be  used  to  bind 
the  succession  or  interrupt  prescription  running  in  its  favor.  The 
judge  overruled  the  objections  for  the  reason  that  Mrs.  Marshall  was 
«t  the  time  administering  the  succession  as  tutrix,  and  the  document 
was  admitted  to  prove  ^at  plaintiffs  had  presented  their  claim  and 


NEW  ORLEANS,  MARCH,  1871.  185 

'VTairen  &  Crawford  v.  Ann  £.  Childress,  Tutrix. 

obtamed  its  acknowledgment  before  prescription  accrued.  We  think 
the  ruling  correct.  The  document  contained  a  direct  acknowledgment 
of  the  debt  of  the  succession,  and  was  not  offered  to  fix  any  personal 
liability  upon  the  defendant.  In  the  case  of  the  succession  of  Yar- 
boroagh  it  was  held  not  to  be  essential  that  such  acknowledgment 
should  be  upon  the  evidence  of  the  claim  or  a  paper  annexed  to  it, 
proTided  it  be  in  writing. 

The  judge  sustained  the  plea  as  to  the  open  account  and  overruled  it 
as  to  the  notes,  and  gave  judgment  for  the  latter.  In  this  there 
18  no  error. 

Judgment  affirmed. 


No.  3145. — Lehman,  Newgass  &  Co.  v.  Mrs.  E.  E.  Barrow  and 

Husband. 

A  written  agreement  by  irhich  the  wife  separated  in  property  from  her  hnsband  is  to  become 
the  purchaser  of  property  seized  nnder  Jadgments  against  her  husband  and  to  execate 
her  notes  to  the  respective  judgment  creditors  for  the  amounts  due,  is  admissible  in  evi- 
dence on  the  trial  of  a  suit  to  enforce  payment  of  the  notes  or  note  thus  given  by  the 
wife.  Parol  evidence  is  also  admissible  to  show  the  circamstanoes  and  maimer  of  com 
pleting  the  agreement,  as  set  forth  in  the  written  instrument. 

Tlie  wife,  separated  in  property  from  her  husband,  has  the  right  to  become  the  purchaser  of 
his  property  under  seizure  at  a  price  sufficient  to  cover  the  Judgment  against  him,  and 
the  note  given  by  her,  with  the  authorization  of  her  husband  to  sign  it,  in  payment  for  the 
price,  is  binding  upon  her,  notwithstanding  it  went  to  the  payment  of  the  debts  of  the 
hnsbond. 

The  husband  is  not  bound  on  a  note  which  he  has  signed  only  for  the  purpose  of  authorizing 
hia  wife  to  make  and  sign  it,  even  though  it  be  a  Joint  and  several  obligation.  The 
words,  "we  Jointly  and  severally  promise,"  are  qualified  and  restricted  by  the  word 
"authorizing,"  placed  before  the  signature  of  the  husband  to  the  note. 

APPEAXi  from  the  Seventh  District  Court,  jmrish  of  West  Feliciaua. 
MilUr,  J.     TJiomas  Biitlar,  for  plaintiffs  and  appelleep.     Collins  & 
Leake,  for  defendants  and  appellants. 

HoH'ELL,  J.     The  plaintiffs  ask  judgment  against  the  defendants  in 
wlidoy  with  a  recognition  of  mortgage  upon  the  following  note: 

"West  Feliciana,  La.,  July  7,  1866. 
One  day  after  date,  for  value  received,  we  jointly  and  severally 
promise  to  pay  Hilliard  B.  Barrow  the  sum  of  ten  thousand  two  hun- 
dred and  eighteen  dollars  and  nineteen  cents  with  interest  thereon  at 
tbe  rate  of  five  per  cent,  per  annum  from  date  until  paid,  payable  and 

negotiable  at  the ELEANOR  E.  BARROW. 

Authorizing,  JOHN  J.  BARROW." 
The  note  is  identified  with  an  act  of  mortgage  of  same  date  and  has 
OD  it  a  credit  of  $500. 

Mrs.  Barrow  answers  that  said  note  and  mortgage  were  executed  for 
a  debt  of  her  husband  in  favor  of  said  H.  B.  Barrow,  being  the  amount 
due  by  him  as  tutor  of  the  latter,  of  which  the  sum  of  |8133  35  was 
for  the  price  and  hire  of  slaves, 
24 
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The  husband,  John  J.  Barrow,  answers  that  he  signed  the  note  only 
for  the  purpose  of  authorizing  his  wife,  as  was  well  understood  by  the 
payee,  and  that  the  eonsideration  was  as  stated  by  his  wife. 

Judgment  was  rendered  against  the  defendants  in  solido  and  they 
appealed. 

In  18G1  John  J.  Barrow  filed  accounts  of  tutorship  showing  balances 
due  the  minors,  Mrs.  A.  R.  Barrow,  wife  of  W.  H.  Richardson,  for  i 
$7083  16,  Hilliard  B.  Barrow  $10,493  19  and  Emily  R.  Barrow  $10,- 
344  69.  These  accounts  were  homologated  in  December,  1865.  In 
1866  Mrs.  Richardson  and  H.  B.  Barrow  issued  fi.  fas.  on  their  judg- 
ments and  on  the  seventh  July,  1866,  the  entire  property,  real  and 
personal,  of  John  J.  Barrow,  the  tutor,  was  sold  at  sheriff's  sale  and 
Mrs.  £.  E.  Barrow,  his  wife,  separated  in  property,  purchased  it  at  its 
appraisement,  $13,735,  as  shown  by  the  sheriff's  return.  On  the  same 
day  she  gave  her  notes  secured  by  mortgage  on  said  real  property  to 
Mrs.  Richardson,  H.  B.  Barrow  and  J.  J.  Barrow,  tutor  of  E.  R.  Barrow, 
for  the  sums  due  them  respectively  by  the  said  tutor  and  amounting  to 
$27,646  04,  payable  one  day  after  date,  J.  J.  Barrow,  the  husband, 
authorizing  the  execution  of  the  mortgage  and  signing  the  notes,  as 
shown  above. 

To  show  that  the  note  sued  on,  being  one  of  the  three  so  given  and 
acquired  after  maturity,  was  made  for  the  separate  interest  of  Mrs.  E. 
E.  Barrow,  the  plaintiffs  introduced  in  evidence  the  following  docu- 
ment: 

''  State  of  Louisiana,  parish  of  West  Feliciana — Articles  of  agree- 
ment entered  into,  made  and  concluded  on  this  the day  of , 

A.  D.  one  thousand  eight  hundred  and  sixty-six,  between  Mrs.  Amanda 
R.  Barrow,  wife  of  Wade  H.  Richardson,  herein  duly  aided,  assisted 
and  authorized  by  her  said  husband,  Wade  H.  Richardson,  and  Hilliard 

B.  Barrow  of  the  first  part  and  Mrs.  Eleanor  Barrow,  wife  of  John  J. 
Barrow,  duly  and  legally  separate  in  property  from  her  said  husband 
and  also  duly  aided,  assisted  and  authorized  by  Mm  to  make  this  agree- 
ment, party  of  the  second  part  as  follows  to  wit :  Now  it  is  under- 
stood and  agreed  between  the  said  parties  that,  as  the  said  Amanda  R. 
Barrow  and  Hilliard  B.  Barrow  •f  the  first  part  have  a  judgment 
against  the  said  John  J.  Barrow  who  was  their  tutor  during  their 
minority,  as  will  appear  from  the  records  of  the  Seventh  Judicial  Dis- 
trict Court  in  the  parish  of  West  Feliciana,  each  respectively  for  the 
following  amounts  of  money,  to  wit:  Mrs.  Amanda  Barrow  for  the 
sum  of  seven  thousand  and  eighty-three  dollars,  with  five  per  cent, 
per  annum  interest  thereon  from  seventh  day  of  May,  1866,  and  Hilliard 
B.  Barrow  lor  the  sum  of  ten  thousand  two  hundred  and  eighteen 
dollars  and  nineteen  cents,  with  five  per  cent,  per  annum  interest  from. 
day  of ,  which  said  judgment  operates  and  carries  with  it 
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a  tacit  mortgage  upon  all  the  property  of  the  said  tutor,  John  J.  Bar- 
row :  Now  the  parties  of  the  first  part,  as  aforesaid,  agree  with  the 
party  of  the  second  part  that  the  said  Mrs.  Eleanor  Barrow,  wife  of 
John  J.  Barrow,  separate  in  property  as  aforesaid,  and  herein  duly 
aided  and  anthorized  by  her  said  husband  to  enter  into  this  agreement, 
fihall  become  the  purchaser  of  the  property  seized  and  now  in  the  pos- 
flession  of  the  sheriff  by  virtue  of  a  writ  of  fieri  facias  issued  at  the 
instance  of  Hilliard  B.  Barrow  and  Amanda  Barrow,  aided  and  autlior- 
ized,  as  aforesaid,  by  her  husband,  Wade  H.  Richardson,  and  by  her 
bidding  the  full  amount  due  the  said  Hilliard  B.  Barrow  and  Amanda 
Barrow  and  Miss  Emily  R.  Barrow  from  the  said  John  J.  Barrow, 
totor  as  aforesaid,  and  that  tlie  said  Eleanor  Barrow,  purchasing  as 
aforesaid,  shall  then  and  there  execute  a  mortgage  in  favor  of  the  said 
Hilliard  B.  Barrow,  Amanda  Barrow  and  Miss  Emily  R.  Barrow,  being 
and  to  be  the  first  mortgage  upon  all  of  the  property  of  the  said  Mrs. 
Eleanor  Barrow  for  the  full  and  entire  amount  and  sum  of  the  in  debt- 
(Nlness  of  the  said  Jolm  J.  Barrow,  tutor,  to  the  said  Hilliard  B., 
Amanda  and  Emily  R.  Barrow,  wJiich  said  mortgage  is  to  have  the  full 
'orce  and  effect  of  and  import  a  confession  of  judgment,  as  if  rendered 
in  any  court  of  competent  jurisdiction,  the  said  Mrs.  Eleanor  Barrow, 
tided  and  authorized  as  aforesaid,  ezecutiog  her  several  notes,  due 
ind  payable  one  day  after  date  to  the  order  of  tlie  parties  of  the  first 
part,  each  respectively  for  the  amouuts  due  them  from  John  J.  Barrow, 
said  notes  to  be  executed  and  properly  identified  with  said  act  of 

mortgage. 

ELEANOR  E.  BARROW. 

Authorizing,  JOHN  J.  BARROW. 

H.  B.  BARROW. 

AMANDA  R.  RICHARDSON. 

W.  H.  RICHARDSON." 
Witness:  W.  W.  Leaks. 

To  this  document  and  the  testimony  of  several  witnesses  in  connec- 
tion with  it,  the  defendants  excepted  on  the  grounds  that  they  were 
not  admissible  to  contradict  or  explain  the  sheriff's  transfer  and  return 
on  the  writs  in  the  case  of  H.  B.  Barrow  and  Mrs.  A.  R.  Richardson 
and  Husband  v,  John  J.  Barrow,  and  to  show  that,  besides  the  price 
sdpnlated  in  the  act  of  sale  to  Mrs.  £•  E.  Barrow,  she  was  to  pay 
another  and  further  sum.  The  objections  do  not  apply  to  the  written 
instrument,  which  is  the  evidence  of  the  contract  between  the  parties, 
and  the  sale  by  tlie  sheriff  was  a  part  of  the  mode  or  means  of  carry- 
ing out  that  agreement,  and  the  parol  evidence  is  in  aid  of  the  written, 
Bhowiog  the  circumstances  and  manner  of  completing  the  agreement 
between  the  parties.  Besides,  the  giving  of  ihe  notes  and  mortgage 
after  the  sheriff's  adjudication  warrants  the  admission  of  the  instru- 
ment and  the  oral  evidence  to  show  how  the  apparent  discrepancy 
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occurred,  and  good  faith  on  the  part  of  the  purchaser  forbids  the  ex- 
clusion of  such  proof.  The  evidence  was  properly  admitted.  The 
authorities  cited  by  defendants  do  not  apply. 

It  is  manifest  that  the  parties  intended  that  Mrs.  Eleanor  E.  Barrow 
should  become  the  purchaser  of  her  husband's  property  under  seizure, 
at  a  price  sufficient  to  pay  the  debt  for  which  it  was  to  be  sold,  and 
the  evidence  is  clear  that  she  did  so — an  act  perfectly  legal.  It  is 
shown  that,  had  she  not  thus  purchased  the  property,  the  plaintiffs  in 
the  execution  would  have  themselves  become  the  purchasers.  The 
note  sued  on  was  therefore  given  for  a  valid  legal  consideration,  the 

I 

price  of  the  property  purchased  by  her,  and  not  simply  for  the  debt  of 
her  liusband  as  alleged.  The  fact  that  the  price  was  appropriated  to  the 
payment  of  her  husband's  debt  does  not  affect  her  obligation  to  pay  it. 
We  think,  however,  the  husband  is  not  bound  on  the  note.  He 
seems  to  have  been  careful  to  explain  the  capacity  in  which  he  signed 
the  note,  and  there  is  nothing  in  the  written  agreement  between  the 
parties  and  the  two  notarial  transfers  of  the  note  in  suit  from  the  payee 
to  one  A.  Levy;  and  from  the  latter  to  plaintiffs,  to  show  that  he  was 
held  liable.  On  the  contrary,  they  indicate  that  Mrs.  Barrow  alone  was 
to  pay  the  price.  The  transfers  above  alluded  to  describe  the  noto  as 
"made  by  Eleanor  E.  Barrow,  and  authorized  by  her  husband,  John 
J.  Barrow."  The  words,  **wo  jointly  and  severally  promise,"  are 
controlled  by  the  restricted  signature  of  John  J.  Baurow,  and  the  title 

■ 

of  plaintiffs  confirms  this  restriction. 

This  view  of  the  case  renders  it  unnecessary  to  inquire  into  the 
character  of  the  debt  due  by  the  tutor  to  his  wards.  The  considera- 
tion of  the  note  sued  on,  being  a  part  of  the  price  of  the  property 
purchased  by  the  maker,  is  valid  and  legal,  and  she  has  no  interest  to 
inquire  into  the  validity  of  the  debt  for  which  said  property  was  sold. 

It  is  therefore  ordered  that  the  judgment,  as  against  John  J.  Barrow, 
be  reversed,  and  that  there  be  a  judgment  in  his  favor  against  plain- 
tiffs, and  that  in  other  respects  the  judgment  appealed  from  be 
affirmed,  with  costs. 


28    i88l  No.  3132. — Ar.  Miltenberger  v.  John  R.  Taylor,  Executor. 

136       91  -         ' 

The  authority  of  an  executor  to  carry  on  a  plantation,  furnish  it  with  supplies,  etc.,  must  bo 
shown;  otherwise  the  estate  is  not  liable  for  the  supplies  flomishcd  by  a  merchant  under 
his  direction. 

APPEAL  from  the  Ninth  District  Court,  parish  of  Rapides.  Oahoifif  J. 
JRyan  4&  White,  for  plaintiff  and  appellee.     T.  0.  Manning,  for 
defendant  and  appellant. 

Howe,  J.     This  action  was  instituted  against  the  defendant  as 
executor  of  Carey  H.  Blanchard,  deceased,  to  recover  the  amount  of 
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two  accounte,  the  one  against  '*  Blanchard  &  Bro.,"  the  other  against 
"  Estate  C.  H.  Blanchard." 

The  defense  was  a  general  denial,  prescription  of  three  years  and  a 
special  denial  of  the  liability  of  the  estate  of  C.  H.  Blanchard. 

There  was  judgment  in  favor  of  plaintiff  for  a  part  of  the  claim, 
tlie  snm  of  $3574  95,  with  interest  from  August  13,  1867,  being  the 
amount  of  the  second  account.    The  defendant  has  appealed. 

A  large  portion  of  the  plaintiff's  claim  appears  to  bo  prescribed;  the 
whole  of  the  account  ''A"  against  ''Blanchard  &  Bro.,"  and  a  part, 
at  least,  of  the  account ''  B.'' 

The  amount  for  which  the  court  below  gave  judgment  is  made  up  of 
items  dating  from  November  10,  1865,  to  August  13,  1867.  Carey  H. 
Blanchard,  whose  executor  is  the  defendant  in  this  case,  died  in  1861. 
There  is  the  usual  testimony  as  to  the  correctness  of  the  account,  it 
being  chiefly  for  supplies  to  the  plantation ;  but  by  what  authority  the 
defendant,  as  executor,  was  carrying  on,  in  1866  and  1867,  the  planta- 
tion of  a  man  who  died  in  1861,  does  not  appear.  The  record  does 
not  justify  us  in  affirming  the  judgment.  See  Carroll  v.  Davison, 
lately  decided ;  also,  Woodbridge  i;.  Pope,  22  An.  293 ;  Succession  of 
Decnir,  22  An.  372 ;  Bank  v.  Dejean,  12  R.  16. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed;  that  as  to  the  account  ''A,''  for  the  sum  of  $2066  91, 
there  be  judgment  in  favor  of  defendant ;  that  as  to  the  account  ''  B,'' 
for  which  there  was  judgment  in  the  court  below  for  $3574  95,  the 
claim  of  plaintiff  be  dismissed  as  in  case  of  nonsuit ;  and  that  the 
plaintiff  pay  costs  of  both  courts. 


No.  3138. — McDonald  &  Co.  v»  J.  Wells,  Curator,  etc. 

0 

Tb/b  testhnony  of  a  witnem  residing  ont  of  the  State,  when  taken  before  a  notary  public  of 
the  place  where  the  witneae  resides,  nnder  a  oommission  ftom  the  ootirt  directed  to  aay 
notary  public  in  said  county  where  the  witness  resides,  is  inadmissible  in  evidence  until 
the  capacity  of  the  notary  who  takes  it  iff  duly  shown  in  the  mode  provided  by  law.  The 
certificate  of  the  county  clerk  of  the  county,  where  the  notu-y  resides,  is  not  sufficient 
attestation  of  his  capacity  as  notary  to  authorise  the  courts  of  Louisiana  to  receive  the 
testimony  taken  under  a  commission  which  does  not  name  the  commissioner. 

APPEAL  from  the  Ninth  District  Court,  parish  of  Bapides.  Osbomy  J. 
H.  8.  Losee,  for  plaintiffs  and  appellants.     JRyan  &  WliiU,  for 
defendant  and  appellant. 

Howe,  J.  This  suit  was  brought  to  recover  from  tlie  curator  of 
Mrs.  Martha  L.  Wells,  an  interdicted  person,  a  bill  for  board,  medical 
attendance  and  clothing  furnished  to  her  as  an  inmate  of  a  private 
a^lnm  for  the  insane.  Upon  the  trial  of  the  case  and  of  a  rule  to 
show  cause  why  the  commission  issued  to  take  testimony  in  Flushing,  ' 
Queens  county,  New  York,  should  not  be  used  on  such  trial,  the 
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defendant  made  seyeral  objectidliB  to  the  use  of  the  testimony  thus 
taken.  The  objections  were  in  time,  for  the  rule  was  returnable  on 
the  day  of  trial.  The  only  objection  which  had  any  merit  was  that  the 
official  character  of  the  person  before  whom  the  testimony  was  taken , 
was  not  properly  established,  he  being  ostensibly  a  notary  public  in 
Queens  county,  New  York,  and  the  certificate  of  this  fact  being  made 
only  by  the  clerk  of  that  county.  This  certificate  was  not  sufficient  as 
evidence  in  Louisiana,  the  commission  having  been  directed  *'  to  any 
notary  *'  and  not  to  the  notary  in  question  by  name.  5  N.  S.  4G0 ; 
4  La.  119;  5  La.  265;  13  La.  362;  4  An.  557.  A  simple  method  of 
authentication  in  such  a  case  (which  is  entirely  governed  by  the  law  of 
the  State)  is  provided  by  statute.    R.  S.,  1870,  sec.  598. 

The  case  for  plaintiffs  is  not  fully  made  out  without  the  testimony 
thus  erroneously  admitted,  and  the  judgment  in  their  favor  must  bo 
reversed. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  the  cause  remanded  for  a  new  trial,  and  tiiat  plaintiffs  pay  coats. 
of  appeaL 


No.  3158. — Orbks  Capmartix  v.  Police  Jury,  parish  of  Natchitoches 

Kotes,  ^ven  by  the  Pollee  Jnry  withont  mi  ordiDAnce  of  thftt  body  aathorlstng  their  issiie^ 
impose  no  legal  obligation  on  the  parish  to  redeem  them. 

An  ordinance  of  the  Police  Jury,  passed  subsequent  to  the  issning  of  notes,  anthorisfng  their 
issue,  wiU  not  render  valid  those  notes  which  were  issued  without  the  sfuthority  of  the 
ordinance  and  before  it  was  passed. 

tTnder  the  act  of  1653,  the  Police  Juries  are  prohibited  firom  contracting  a  debt  against  the 
parish  they  represent  without  providing  in  the  same  ordinance  for  the  payment  of  the 
principal  of  the  debt  so  contracted.  Therefore,  the  notes  authoilKed  to  be  issued  by- 
ordinance  of  the  Police  Jury,  can  not  be  enforced  against  the  parish,  if  the  ordinance* 
that  authorises  their  issue,  does  not  provide  the  means  Ibr  pasring  the  principal  and. 
interest  on  suoh  notes. 

APPEAL  from  the  Ninth  District  Court,   parish  of   Natchitoches. 
Oshom,  J.     Chapliny  Morse  d  Chaplin,  for  plaintiff  and  appellee.. 
(7.  A.  JBuUard  and  J,  M,  B»  Tucker ^  for  defendant  and  appellant. 

Wtlt,  J.  The  plaintiff  alleges  that  the  parish  of  Natchitoches  is 
indebted  to  him  twenty-one  hundred  and  eighty-five  dollars,  with  five- 
per  cent,  per  annum  interest  thereon  from  judicial  demand  for  this,  that 
he  is  the  holder  and  owner  of  thirty-five  notes  issued  by  the  Police  Jury 
of  said  parish,  dated  Natchitoches,  Louisiana,  August  twelfth,  1862, 
each  for  the  sum  of  five  dollars,  each  payable  to  bearer  in  current 
funds,  and  each  signed  by  P.  M.  Backen,  President  of  the  Police  Jnry, 
B.  J.  Bonis,  Clerk,  and  paraphed,  "  Receivable  for  all  parish  dues,, 
parish  taxes  of  1861,  1862  pledged;"  that  the  petitioner  is  also  the 
owner  and  holder  of  one  hundred  and  sixty-one  promissory  notes,  also 
made  by  the  said  Police  Joiy^  dated  Natchitoches,  Louisiana,  August 
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the  twelfth,  1862,  each  for  the  sam  of  ten  dollars,  each  payable  to 
bearer  in  current  funds,  and  each  signed  by  P.  M.  Backen,  President 
of  the  Police  Jnry,  B.  J.  Bonis,  Clerk,  and  paraphed,  "  Receivable  for 
parish  dues,  parish  taxes  of  1861,  1862  pledged;"  that  the  petitioner 
,is  also  the  owner  and  holder  of  forty  promissory  notes  made  by  the 
said  Police  Jnry,  dated  Natchitoches,  Louisiana,  January  6,  1863,  each 
for  the  sum  of  ten  dollars,  each  payable  in  current  funds,  and  each 
signed  by  P.  M.  Backen,  President  of  the  Police  Jury,  B.  J.  Bonis, 
Clerk,  and  paraphed,  "  Receivable  for  all  parish  dues,  parish  taxes  of 
1861,  1862  pledged." 

The  prayer  of  the  petition  is  for  judgment  against  the  parish  of 
Natchitoches  for  said  $2185  with  interest  and  costs. 

The  defense  is  the  general  denial,  an  averment  that  the  notes  sued 
on  were  issued  in  aid  of  the  rebellion;  that  the  Police  Jury  had  no 
authority  to  issue  said  bills  or  notes,  because  such  power  had  not  been 
given  them  by  the  State;  that  they  were  intended,  as  ''  bills  of  credit,'^ 
to  eircnlate  as  money,  which  the  State  itself  was  prohibited  from 
issuing  by  the  Constitution  of  the  United  States. 

The  court  gave  judgment  for  the  plaintiff  and  the  defendant  has 
appealed.  The  piescription  of  five  years  urged  in  the  brief  was  not 
pleaded  in  the  court  below,  and  it  has  not  been  filed  in  this  court; 
however  applicable  it  may  be  to  most  of  the  notes  sued  on,  we  are 
not  permitted  to  supply  the  plea  which  t^ie  parties  have  not  seen  fit 
to  file. 

The  defense  that  the  Polioe  Jury  had  no  authority  to  create  the 
indebtedness  evidenced  by  the  notes  sued  on,  urged  by  the  defendant, 
we  liiink,  is  well  taken. 

IShe  notes  seem  to  have  been  issued  without  any  ordinance  whatever 
of  the  Polioe  Jury.  T^here  is,  however,  in  the  record,  the  copy  of  an 
ordinance  allowiug  the  issuance  of  notes  of  the  character  before  us, 
but  this  ordinance  was  iMtssed  subsequent  to  the  issuance  of  these 
notes.  But  if  they  had  been  issued  under  the  ordinance  in  the  record, 
they  are  illegal,  because  that  ordinance  creating  the  debt  does  not 
provide  **  the  means  for  paying  the  principal  and  interest  of  the  debt 
so  contracted.*'    Acts  1853,  284. 

Poliee  Juries  are  the  creatures  of  the  Legislature,  and  their  powers 
are  limited.  They  can  not  bind  the  parish  by  their  acts  or  contracts 
further  than  tiiey  are  peimitted  to  do  so  by  express  law.  We  know  of 
no  law  which  permitted  the  parish  of  Natchitoches  to  issue  the  bills  or 
notes  sued  on,  and  which  for  a  time  were  circulated  in  that  parish  as 
bills  of  credit  or  money.    The  judgment  appealed  from  is  erroneous. 

k  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be  set 
cside  and  annulled,  and  that  there  be  judgment  for  the  defendant) 
plaiaiiif  paying  costs  of  both  courts. 
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No.  3219. — ^Widow  Louis  Delacroix  n.  Mary  M.  Hart. — ^I^Iartha  J. 

Barrow;,  Garnishee. 

JSTo  jndgment  can  bo  legally  rendered  against  the  wife  on  interrogatories  that  have  been 
served  on  her  as  garnishee^  nntil  she  has  been  anthorized  by  her  husband  or  the  Jadge  to 
Appear  and  make  answer  to  the  interrogatories.  A  Judgment  taken  against  her,  pro 
eof\fe8tii,  without  her  being  properly  authorized,  is  null. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Iberville.    Posey,  J. 
8.  Matthews,  for  plaintifF.      Barrow   <&  Fope,  for  garnishee  and 
appellant. 

Howell,  J.  Mrs.  Martha  J.  Barrow,  a  married  woman,  has  appealed 
from  a  judgment  recovered  against  her  as  garnishee  under  a  garnish- 
ment process  issued  upon  a  writ  of  fieri  facias  herein,  and  urges  as 
error  that  she  was  not  authorized  bgr  her  husband  or  the  court  to  ap- 
pear and  stand  in  judgment. 

A  careful  examination  of  the  record  shows  this  error  to  exist.  No 
writ  or  process  of  any  kind  was  served  upon  the  husband ;  no  order 
was  made  to  authorize  Mrs.  Barrow  to  stand  in  judgment,  and  her 
husband  made  no  appearance  to  authorize  his  wife,  until  they  both 
appeared  to  ask  for  an  appeal  from  the  judgment  rendered  upon  inter- 
rogatories  taken  pro  eonfessis. 

The  case  must  be  remanded,  to  enable  the  plaintiff  to  remedy  the 
defect.  As  the  appellant  was  not  properly  before  the  court,  we  can 
not  pass  on  any  other  questions  presented. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  set  aside 
and  this  cause  remanded  to  the  lower  court,  to  be  proceeded  with 
according  to  law ;  plaintiff  and  appellee  to  pay  costs  of  appeal. 


No.  3175. — Geo.  H.  Sallis  v.  McLearn  &  Maso^t. 

An  injnnction  will  not  lie  to  stay  the  execntion  of  a  Judgment  on  the  allegation  that' the 
Judgment  has  been  novated  by  giving  a  note,  if  the  evidence  shows  that  the  note  was 
placed  in  the  hands  of  ^e  judgment  creditor  before  the  judgment  was  obtained  and 
that  the  Judgment  oroditor  has  offered  to  return  it  before  execution  was  ordered.  In 
such  a  case,  the  iigunction  will  be  dissolved,  with  damages  against  the  plaintiff  in  iniano- 
tion  and  his  surety  on  the  bond  in  tolido. 

APPEAL  from  the  Ninth  District  Court,  parish  of  Rapides.    Osborn,  J. 
TT.  A.  Seaij,  for  plaintiff  and  appellee.    IT.  8,  Loscc,  for  defendants 
and  appellants. 

Howell,  J.  On  the  twenty-ninth  February,  18G8,  the  defendants 
herein  obtained  judgment,  on  the  confession  of  the  plain tifl^  dated 
eigliteenth  December,  1867,  for  $2512  40,  ^ith  eight  per  cent,  interest 
from  nineteenth  March,  18G7,  subject  to  a  credit  of  $711  17  on  first 
January,  1868.  A  further  credit  of  $601  was  indorsed  on  this  judg- 
ment on  seventh  March,  ,1868,  and  on  twenty-sixth  May,  1870,  the 
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plaintiff  obtained  an  injanctioh  against  the  execution  of  a  fieri  faeias 
npon  tlie  balance,  on  the  allegation  that  the  judgment  had  been 
DOTftted  by  a  note  given  by  him  to  the  defendants,  and  which  had 
passed  into  third  hands.  ' 

The  defendants  allege  that  the  note  referred  to  was  given  by  the 
plaintiff  before  he  confessed  judgment,  was  afterwards  tendered  to 
him  by  their  attorney,  and  they  now  tender  it  in  court. 

On  the  trial,  said  note  was  tendered  and  filed  in  open  court,  and  it 
was  shown  that  council  offered  it  to  plaintiff  before  issuing  execution. 
It  is  dated  first  December,  1867,  and  due  at  twelve  months,  for  $1410, 
with  eight  per  cent,  interest  from  date  until  paid.  No  other  note  is 
shown  to  have  been  given  by  the  plaintiff,  and  if  this  be  the  one  relied 
on  by  him  as  novating  the  judgment,  he  is  mistaken.  It  is  anterior  to 
the  date  of  his  eonfession  and  the  payment  of  $601  in  March,  1868, 
and  does  not  correspond  with  the  balance  due  on  the  judgment.  It 
aeems  probable,  as  stated  by  one  of  the  defendants,  that  it  was  taken 
in  prospect  of  obtaining  a  judgment  on  the  debt.  However  this  may 
be,  as  it  is  suiTendercd  to  the  plaintiff  on  a  judicial  admission  by 
defendants  tiiat  it  no  longer  binds  him,  he  has  no  cause  to  complain, 
and  defendants  are  entitled  to  a  dissolution  of  the  injunction  and  the 
execution  of  their  judgment. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  tliat  there  be  jndgmunt  in  favor  of  defendants,  dissolving  the 
injanction  herein,  and  that  plaintiff  and  his  surety  be  condemned,  in 
Mlido,  to  pay  ten  per  cent,  on  the  amount  of  the  judgment  enjoined 
with  costs  in  both  courts. 


No.  3159. — Pauline  Flanner  v,  Ambroise  Lecompte  and  S.  Par- 
sons, Sheriff. 

If  piwcrlption  bas  been  acqaired  in  fstm  of  an  estate,  parol  evidence  will  not  be  admitted 
to  show  an  iutemiption,  nor  will  the  written  acknowledgment  by  the  executor,  made 
after  prescription  has  been  acquired,  be  allowed  to  establish  an  interruption.  SI  An.  373. 
When,  therefore^  a  Judgment  has  been  rendered  against  a  party  in  his  individual 
c-apaeity  and  as  execntor  of  his  co-debtor,  and  the  proof  shows  that  tiie  written  acknowl- 
edgment by  the  executor  of  the  obligation  of  his  co-debtor  was  not  made  until  after 
prescription  was  acquired,  then,  and  in  that  case,  the  injunction  against  the  seizure  on 
the  judgment  thus  rendered  will  be  perpetuated  in  so  far,  as  the  estate  is  concerned,  on 
the  ground  and  for  the  reason  that  the  debt  was  prescribed  as  against  the  succes&ion. 

APPEAIi  from  the  Ninth  District  Court,   parish  of  Natchitoches. 
Osbam,  J.    H.  Saffard^  for  plaintiff  and  appellee.    Fierson  de  Levy^ 
for  defendants  and  appellants. 

Hows,  J.    The  iiyunction  obtained  by  plaintiff  should  be  main- 
tained  in  part^  viz:  as  to  the  undivided  half  of  the  tract  of  land  about 
10  be  sold  by  defendants,  which  belongs  to  the  succession  of  Eleacar 
25 
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L,  Hyams.  The  mortgage  note  held,  by  defendant,  Lecompte,  was 
clearly  prescribed  before  the  written  acknowledgment  made  by  Samael 
M.  HyamS;  executoFi  in  January,  1866.  The  executor  had  no  authority 
to  renounce  an  acquired  prescription.    21  An.  373, 

The  note^  as  to  the  other  maker,  Samuel  M.  Hyams,  seems  to  have 
been  kept  alive  by  repeated  acknowledgments,  so  that  prescription  a» 
to  him  was  never  acquired. 

There  is  no  force  in  the  objection  of  plaintiff  to  oral  testimony  to 
prove  these  acknowledgments,  it  appearing  that  at  the  time  of  trial 
S.  M.  Hyams  was  also  deceased.  The  Statute  of  1858,  page  148,  pro- 
hibits the  reception  of  such  testimony '*  against  a  succession.*'  This 
contest  is  between  two  creditors,  their  claims,  respectively,  against 
the  succession  having  been  closed  some  years  ago  by  judgment.  Xor 
can  the  objection  of  plaintiff  to  the  testimony  of  Mrs.  Mary  E.  Hyams, 
the  widow  of  S.  M.  Hyams,  as  to  acknowledgments  by  him,  be  main- 
tained. She  was  not  testifying  for  or  against  her  husband,  but  in 
behalf  of  one  creditor  against  another. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed. 
It  is  further  ordered  that  there  be  judgment  in  favor  of  plaintiff,  per- 
petuating the  injunction  issued  herein,  so  far  as  to  restrain  the  sale  by 
defendant,  Lecompte,  under  his  judgment,  of  that  undivided  portion 
of  the  tract  of  land,  described  in  the  petition  and  exhibits,  which 
belongs  to  the  succession  of  Eleazar  L.  Hyams.  It  is  farther  ordered 
that  in  other  respects  the  said  injunction  be  dissolved;  that  the 
defendants  pay  the  costs  of  the  lower  court  and  the  plaintiff  those  of 
the  appeoL 


No.  3197. — State  of  Louisiana  v,  George  W.  Clark,  alias  Biossat.. 

The  ol^ection  by  the  acciued  that  he  was  not  nerved  irith  a  true  copy  of  the  venire  and 
indictment,  is  not  good  ground  for  a  motion  in  arrest  of  Judgment. 

APPEAXi  from  the  Ninth  District  Court,  parish  of  Rapides.   Oshorny  J» 
8,  Beldeuy  Attorney  General,  for  the  State,    if.  Myan  and  W,  A, 
Seay,  for  defendant  and  appellant. 

Howe,  J.  The  defendant,  having  been  indicted  and  tried  for  mur- 
der, found  guilty  without  capital  punishment  and  sentenced  to  hard 
labor  for  life,  has  appealed.  There  are  no  bills  of  exceptions  in  the- 
record,  nor  any  assignment  of  error.  There  appears  to  have  been  a. 
motion  filed  in  arrest  of  judgment.  What  disposition  was  made  of  it,, 
does  not  distinctly  appear  and  perhaps  in  strictness  it  might  be 
deemed  to  have  been  abandoned.  However,  granting  that  it  was 
urged  and  overruled,  we  see  no  error  in  the  judgment.  The  motion 
was  founded  on  the  allegation  that  the  prisoner  was  not  served  with  a 
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{rne  copy  of  tbe  venire  and  indictment.  This  was  no  ground  for  % 
motion  in  arrest.'  8  Rob.  513.  The  record  sbows  that  the  prisoner 
was  dalj  served  with  copy  of  indictment  and  venire  and  does  not 
sIio\r  ttiat  he  made  any  complaint  in  such  form  that  we  can  pass  upon 
it,  nutil  after  conviction.  6  An.  690;  12  An.  679;  14  An.  667. 
Jadgment  affirmed. 


No.  3152. — AuGUSTE  Voinche  v.  Fielding  Edwjukds* 

An  order  given  for  the  price  or  value  of  a  lot  of  cotton,  together  with  the  Judicial  admiMioo 
made  by  the  party  who  gave  the  order,  in  a  suit  for  the  reoorery  of  another  lot,  which 
incIadeB  the  lot  for  which  the  order  is  giren,  Is  rafflclent  to  establish  that  the  cotton  for 
which  the  order  was  given,  was  in  the  possession  of  the  person  who  gave  the  order  for 
tbe  payment  of  its  price.  Under  this  showing,  the  person  giving  the  order  for  the  pay^ 
raent  of  a  certain  lot  of  cotton  can  not  escape  his  liability  for  the  price  on  the  ground 
that  it  was  shipped  to  another  house  or  establishment  without  hia  knowledge  or  consent^ 
and  that  he  is  not,  therefore,  liable. 

APPEAL   from  the  Seyenth  District  Court,  parish    of  Avoyelles. 
Miller,  J.     Taylor  d  Irion,  for  plaintiff  and  appellee.     WaddUl  dk 
BarhiHy  for  defendant  and  appellant 

HowBLL,  J.  Plaintiff  claims  of  defendant  the  sum  of  $2086  25, 
upon  the  following  order: 

"  New  Orleans,  May  20, 1865. 
At  sight,  please  pay  to  Mr,  Voinobd  or  order  the  net  proceeds  of 
eigbteen  bales  of  cotton  I  have  iu,  your  hands,  nine  bales  of  which  are 
marked  thus :  '  A  Voinch^/  and  nine  bales  marked  '  A.  Y .' 

F.  EDWAEDS. 
To  C.  A.  Weed  &  Co. 

New  Orleans,  comer  Common    and    Tchoupitoulas    streets. — The 

weight  of  the  eighteen  bales  is  8200  pounds 

(Indorsed)  New  Orleans,  May  20,  1865, 

Pay  to  the  order  of  Thomas  C.  Payan. 

THOMAS  C.  PAYAN." 

The  defendant  answers,  substantially,  that  he  never  had  possession 
or  control  of  the  cotton }  that  it  was  shipped  to  his  commission  mer- 
chants, C.  A.  Weed  &  Co.,  without  his  knowledge  or  consent,  by  one 
Todd,  who  represented  himself  as  his  agent;  that  he  never  received 
the  amount  of  its  sale  or  that  of  his  own  cotton  sold  by  said  Weed  & 
Co.;  that  he  has  instituted  suit  against  them  for  said  cotton,  but  is 
not  responsible  to  plaintiff.  From  the  judcrment  against  him  he  has 
appealed. 

A  careful  examination  of  the  evidence  does  not  bring  us  to  »  dil- 
ierent  conclusion  from  that  arrived  at  by  the  district  judge. 

After  giving  the  above  order,  the  plaintiff  instituted  suit  against  C. 
A.  Weed  ^  Co.  for  917,000,  value  of  one  hundred  and  twenty-seven 
bales  cotton,  indading  the  eighteen  bales  involved  in  this  controversy, 
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und  introduced  proof  that  he  had,  through  one  Todd,  shipped  Raid 
cotton  to  Weed  &  Co.  in  a  lot  of  forty-one  bales,  on  wliieh,  at  a  date 
after  it  was  received  by  them,  he  was  entitled  to  supplies  to  the  amount 
of  $700,  besides  what  had  been  advanced.  The  order  itself  recognizes 
his  control  and  ownership  of  the  cotton,  and  the  evidence  introiinced 
by  him  in  this  suit  docs  not  countervail  his  judicial  admissions  and 
the  effect  of  the  orders. 

We  will  here  remark  that  the  ground  for  the  motion  to  dismiss  this 
appeal  is  insufficient. 

Judgment  affirmed. 


No.  31C3. — William  V.  Kkary  et  al.  v.  Sylvert  Ducote. 

Parol  evidence  ia  inadmiBslble  to  prove  an  agent's  authority  to  soil  immovables.  Bnildin^irs 
and  other  ooustructions  attached  to  the  soil  are  immovables  by  their  nature.  C.  C.  464. 
Therefore,  in  a  suit  to  cause  the  return  of  a  bnildiug  that  has  btM^n  demolished  and 
removed,  parol  evidence  wiU  not  be  admitted  to  show  authority  in  the  agent  of  the  owner 
to  sell,  nor  to  show  a  sale  from  the  agent. 

APPEAL  from  the  Seventh  Judicial  District,  parish  of  Avoyelles. 
Miller,  J.  Irion  <&  Tlior^ye,  for  plaintifis  and  appellees.  JSdwards 
i&  Ducot6,  for  defendant  and  appellant. 

Taliaferko,  J.  The  plaintiffs  sue  the  defendant  for  a  house  which, 
they  allege,  he  demolished  and  removed  from  their  land,  upon  which 
it  was  erected,  to  his  own  premises,  where  it  was  rcconstnicted.  They 
pray  that  defendant  be  required  by  decree  of  the  court  to  restore  the 
building  to  them  and  to  pay  them  five  hundred  dollars  for  its  wrongful 
use  3  two  hundred  and  fifty  dollars,  the  cost  that  would  necessarily  be 
incurred  by  them  in  removing  it  from  defendant's  land  and  rebuilding 
it  on  their  own )  and,  in  default  of  defendant's  restoration  and  delivi'ry 
of  the  house  to  them  after  judgment,  that  he  be  condemned  to  pay 
them  the  value  thereof,  viz:  five  hundred  and  fifty  dollars  and 
costs,  etc. 

The  answer  is  a  general  denial.  The  defendant  avers  that  he  bought 
the  property  in  controversy  and  which  he  calls  a  "  common  shed " 
from  one  Melina  Brownson,  who  was  living  in  the  house  when  he  pur- 
chased it  and  who  represented  to  him  that  she  was  authorized  to  sell 
it.  The  defendant  pleads  the  prescription  of  one,  two  and  three 
years.  There  was  judgment  rendered  in  favor  of  the  plaintiff, 
responsive  in  the  main  to  the  prayer  of  the  petition,  and  the  defendant 
appeals. 

On  the  trial  of  the  case  the  defendant  offered  to  prove  by  the  tes- 
timony of  two  witnesses  the  sale  of  the  house  to  him  by  Melina 
Brownaon  and  also  her  authority  to  sell  as  agent  of  the  owners.  This 
was  objected  to  on  the  ground  that  parol  evidence  is  inadmissible  to 
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prove  aathority  to  sell  real  estate  and  immovable  property.  The 
objection  was  sastalned  and  the  defendant  reserved  a  bill  of  excep- 
tions. We  think  the  evidence  offered  was  properly  rejected.  ''  Lands 
and  baildings  or  other  cons  tractions,  whether  they  have  their  founda- 
tion in  the  soil  or  not,  are  immovable  by  their  nature.''  C.  C,  art. 
464.  Transfers  of  immovable  property  must  be  in  writinjr.  C.  C.  2275. 
Barol  evidence  is  inadmissible  to  prove  .an  agent's  aathority  to  sell 
immovables.  9  An.  178.  The  plea  of  prescription  can  not  avail.  The 
action  is  not  for  damages.  The  plaintiffs  sue  to  recover  property. 
The  building  was  removed  in  the  year  1865  or  the  year  18t)6.  Citation 
in  the  present  suit  was  served  in  December,  1869.  The  judgment  of 
Ibe  oeurt  a  qua  decreed  the  plaintiffs  to  be  the  owners  of  the  house 
and  ordered,  in  the  alternative,  that  the  defendant  restore  tlie  building 
or  pay  the  plaintiffs  the  value  thereof,  viz :  one  hundred  and  twenty- 
five  dollars  and  one  hundred  and  fifteen  dollars  for  the  use  and  deten- 
tion of  it.  It  further  ordered  the  defendant  to  pay  the  sum  of  two 
hundred  dollars  to  cover  costs  of  removing  and  replacing  the  building 
in  its  former  position  on  Bayou  du  Lac.  We  think  the  court  erred  in 
awarding  the  last  named  sum  for  covering  costs  of  removal. 
It  is  therefore  ordered,  ac(judged  and  decreed  that  the  judgment  of 

'  the  district  court  so  far  as  it  decrees  the  defendant  to  pay  two  hun- 
dred dollars  as  cost  of  reinstating  the  building  upon  the  land  of  the 
plaintiffs,  b  annulled,  avoided  and  reversed.  It  is  further  ordered 
that  in  all  other  respects  the  judgment  be  affirmed,  the  plaintiffs  and 

\  appellees  x>ayiug  .costs  of  this  api>eaL 


No.  2686. — Maria  T.  Trudeau  v.  Julia  C.  Row  et  al. 

A.  mairied  woman  is  not  personally  liable  on  a  note  executed  in  soUdo  with  her  hasband, 
when  at  the  time  of  its  execntion  a  community  of  acquets  existed  between  her  and  her 
husband  and  the  latter  had  the  exclusive  administration  of  her  paraphernal  property. 

Where  there  la  a  community  of  acquets,  and  the  husband  has  the  exclusive  admiDistratlon 
of  the  ]»araphemal  property  of  the  wife,  purchases  made  during  the  marriage  fall  into 
the  camnmnity,  and  debts  contracted,  whether  by  the  husband  or  the  wife,  are  oommu> 
nity  debts,  and  must  be  discharged  by  the  husband. 

APPEAL  from  the  Seventh  Judicial  District,  parish  of  West  Feli- 
ciana. Miller,  J.  W.  D.  Winter,  Ihomas  Butlar  and  Collins  & 
Lake,  for  plaintiff  and  appellee.  Wickliffe  dc  Fisher,  for  defendants 
and  appellants. 

* 

Taliafsrro,  J.  The  defendant  and  her  husband,  John  S.  Row,  are 
sued  on  a  promissory  note  executed  by  them  in  favor  of  L.  H.  Trudeau 
or  order  for  $1781  66,  dated  fifteenth  April,  1867,  and  due  first  March^ 
18^. 

Separate  answers  were  filed.  The  wife  denied  specially  that  she  is 
boimd  by  her  signature  to  the  note,  having  signed  it  through  error 
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and  at  tlie  instanee  of  her  husband;  that  the  consideration  for  which 
it  was  given,  did  not  inure  to  her  benefit  individually  nor  to  the  ben- 
efit of  her  separate  estate. 

The  husband's  answer  is  a  general  denial,  and  an  averment  that  the 
plaintiff  is  not  the  owner  of  the  note  sued  on. 

Jadgment  was  rendered  against  Mrs.  Row  for  $876  22,  with  eight 
per  cent,  interest  from  fifteenth  April,  1867,  vntil  paid,  and  against 
John  S.  Row  for  the  amount  of  the  note,  with  the  same  interest  from 
,the  same  time.    The  wife  alone  appealed. 

The  indebtedness  for  which  the  note  was  given  was  fbr  merchandise 
of  various  kinds,  chiefly  Mry  goods  such  as  are  usually  required  for  the 
use  of  families.  The  goods  were  purchased  by  Row  and  wife  indif- 
ferently, sometimes  by  the  husband,  at  other  times  by  the  wife,  and 
occasionally  by  both  together.  Tko  accounts  were  kept  in  the  name 
of  the  husband  alone.  The  purchases  were  made  from  L.  H.  Trudeau, 
since  deceased,  who  kept  a  store  in  the  parish  of  West  Baton  Rouge, 
where  the  debt  was  contracted,  which  was  made  on  running  accounts 
during  parts  of  the  years  1861  and  1862. 

It  appears  that  Mrs.  Row  and  a  sister  of  hers  were  the  only  heirs  of 
their  father,  J.  H.  Ceilings,  who  owned  a  plantation  on  Poydras  Bayou, 
in  the  parish  of  West  Baton  Rouge.  Against  the  estate  ot  Ceilings 
L.  H.  Trudeau  had  an  account  also,  which  amounted  to  $294  19.  This 
entered  into,  and  made  a  part  of,  the  amount  for  which  the  note  sued 
on  was  given.  The  plantation  of  J.  H.  Ceilings,  after  his  decease,  was 
in  charge  of  a  manager  until  Row  and  his  family*  went  upon  it  to 
reside,  which  was  about  February,  186*2.  They  resided  there  until  the 
close  of  that  year.  This  x)Iace  was  under  the  control  and  administra- 
tion of  John  C.  Row,  the  husband,  who  ran  the  saw  mill  on  the  place 
in  connection  with  another  person.  It  is  not  shown  that  he  owned 
any  property  or  controlled  any  other  than  that  belonging  to  his  wife 
and  her  sister,  derived  to  tliem  from  the  succession  of  J.  H.  Ceilings. 

The  plaintiff's  ownership  of  the  note  on  which  this  suit  is  founded, 
is  fully  established. 

Under  the  state  of  facts  shown  by  the  record,  we  do  not  see  how  the 
plaintiff  can  recover  against  the  wife.  It  is  net  alleged  or  shown  that 
she  is  separate  in  property  from  her  husband.  Neither  does  it  appear 
that  she  had  the  administration  of  her  paraphernal  property.  On  the 
contrary,  it  is  established  that  the  only  property  she  owned  was  man- 
aged solely  by  her  husband ;  the  accounts  of  Trudeau  were  all  made 
out  in  his  name.  In  like  manner,  purchases  of  things  not  included  in 
the  accounts  were  made  by  him  in  his  own  name  and  on  his  own 
account;  in  one  case,  he  purchased  from  Trudeau  an  engine  boiler 
which  was  placed  in  the  saw  mill  on  the  place  on  Bayou  Poydras.  It 
i«  well  settled  that  in  such  cases  debts,  contracted  in  the  manner  these 
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ynKj  are  commnnily  debts,  whether  contracted  by  the  hoflband  or  the 
wife,  and  that  the  husband  is  alone  responsible  for  them.    The  case  of 
Wyly  V.  Honter,  2  An.  806,  is  very  closely  in  point  with  the  one  under 
consideration;    and  so  also  is  that  of  Soanlan  v.  Warinck,  10  An.  30; 
Also  Kelly  v.  Kobertson,  10  Rob.  303;  Civil  Code,  article  2412. 

None  of  the  articles  entering  into  these  accounts  are  shown  to  have 
been  snch  as  the  husband  was  not  bound  to  furnish,  or  that  they  went  to 
ibe  benefit  of  her  separate  estate.    See  8  An.  512 ;  10  An.  554 ;  14  An.  169. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court,  so  far  as  it  relates  to  the  defendant,  Mrs.  Julia  C. 
Bow,  be  annulled,  avoided  and  reversed ;  that  she  be  released  from 
4he  obligation  upon  which  the  suit  was  brought;  that  the  judgment, 
lu  rendered  against  her  husband,  John  S.  Row,  remain  undisturbed, 
and  that  the  plaintiff  and  appellee  pay  costs  of  this  appeal. 


I  28    1991 

No.  3151. — J.  A.    Blanc,  Syndic,    v.  Fued.  Hebtzoo  and  Amibe   '47  iiM 

Hertzog. 

l^escription  is  Interrapted  on  a  note  so  long  as  the  holder  is  in  possession  of  collafonls 

pledged  by  the  maker  to  seoore  its  payment. 
.An  order  or  ^^fb  given  on  another,  not  negotiable  in  form,  for  the  accommodation  of  a  third 

psrty,  without  consideration,  can  not  be  enforced  against  the  maker,  even  if  it  be  in  the 

hands  of  a  pledgee.    In  such  a  case  the  pledgee  woald  have  no  other  or  greater  rights 

than  the  original  payee  himself  would  have. 

APPEAL  from  the  Ninth  District   Coart,  parish  of  Katchitoches. 
(hbomj  J.     Pierson  <£•  Levy,  for  plaintiff  and  appellee.     0.  F. 
Dranguet  and  J<ick  dc  Fierson,  for  defendants  and  appellants. 

Howell,  J.  Plaintiff,  as  syndic  of  B.  Toledano  &  Taylor,  sues  t'ao 
VIefendant,  F.  Hertzog,  on  a  note  made  by  Hertzog  Brothers,  of  which 
firm  he  was  a  member,  and  Mrs.  Amire  Hertzog  on  a  draft  drawn  by 
ber  in  favor  of  Hertzog  Brothers  on  Ar.  Miltenberger,  bat  not 
jiecepted,  for  the  amount  due  on  the  note  of  said  Hertzog  Brothers 
•and  for  which  it  was  pledged  as  collateral  security.  She  excepted  to 
bringing  suit  in  the  same  action,  the  obligations,  if  any,  being  exclusive 
•and  independent  and  there  being  no  privity  of  contract  between  the 
defendants.  The  exception  was  overruled  and  each  defendant  filed 
separate  defenses.  That  of  Frederick  Hertzog  was  a  general  denial 
and  the  prescription  of  five  years ;  and  that  of  Mrs.  Amire  Hertzog 
was,  in  substance,  that  she  gave  the  order  to  Hertzog  Brothers  solely 
for  their  benefit  and  accommodation,  they  being  her  sons,  and  not  as 
commercial  or  negotiable  paper,  to  be  paid  on  the  sale  of  her  then 
^wing  crop,  which  was  destroyed  by  the  Confederate  army  without 
4Dy  fault  on  her  part,  and  that  she  never  recovered  any  value  for  said 
order.  Judgment  was  rendered  in  favor  of  plaintiff  and  defendants 
4fcppealed« 
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As  to  Frederick  Hertzog  the  case  is  fally  made  out.  Prescriptioii 
may  be  considered  suspended  as  to  him,  while  the  creditor  held  thr 
collateral  pledged  by  him.  The  case  is  different^  howevery  in  regard 
to  Mrs.  Hertzog.  The  order  given  by  her  was  not  negotiable  or  com* 
mercial  paper  and  was  withoat  consideration.  The  pledgee,  therefore, 
acquired  no  greater  right  than  the  payees  had,  and  they  coald  not 
'  have  recovered  on  it.  And,  besides,  it  is  not  shown  to  have  been 
^presented  for  payment  and  notice  of  non-payment  given  to  the 
drawer.  We  think  she  is  not  liable  on  the  order,  and  that  it  is  unneces- 
sary to  inquire  into  the  regularity  of  the  action. 

It  is  therefore  ordered  that  the  judgment,  as  to  Mrs.  Amire  Hertsog, 
be  reversed,  and  that  there  be  judgment  in  her  favor  against  the 
plaintiff,  and  that  the  judgment  against  Frederick  Hertzog  be  affirmed,, 
with  the  costs  of  appeaL 


No.  3217. — Julia  A.  Dixon,  Ezocutrlz,  v,  T.  H.  D'Armond^ 

To  give  effiMt  to  a  testament,  made  in  another  State  of  the  Union,  on  property  situated  in  tixi» 
State,  ttie  testament  mast  be  registered  and  its  execation  ordered  by  tlie  Judge  having^ 
Jurisdiction  over  the  place  where  the  property  is  situated.    C.  C.  16d8-9. 

The  order  of  the  Judge,  admitting  a  will  made  in  another  State  to  registry  and  directing  it» 
execution,  necessarily  vacates  the  former  order  of  the  same  Judge  appointing  an  admin- 
istrator to  take  ciiarge  of  the  property  situated  in  this  State. 

APPEAL  from  the  Parish  Court  of  East  Feliciana.  BoedickeVy  Parish 
Judge.  Kemati  <&  Lyons,  for  plaintiff  and  appellee.  Cross  dp 
Hardee  and  Itace,  Foster  <&  E,  T.  Merrick,  for  defendant  and  appel- 
lant. 

Howell,  J.  The  defendant  has  appealed  from  a  judgment  recog- 
nizing and  confirming  the  plaintiff,  as  testamentary  executrix  in  Louis- 
iana of  the  last  will  of  B.  F.  Dixon,  who  died  at  his  residence  ia 
Mississippi,  already  duly  registered  and  its  execution  ordered,  direct- 
ing letters  testamentary  to  issue  to  her  on  her  taking  oath  and  giving^ 
bond,  and  rescinding  the  order  appointing  him  administrator  of  the 
succession  of  said  deceased  in  the  parish  of  East  Feliciana. 

According  to  articles  1688  and  1689  of  the  Code  of  1870,  section  1460 
of  Revised  Statutes  of  1870,  and  the  decisions  in  17  La.  486;  18  La. 
570;  2  R.  427;  and  13  La.  224,  it  was  the  duty  of  the  probate  judge, 
upon  due  application,  to  cause  the  will  from  Mississippi,  duly  proven, 
to  be  registered  here,  its  execution  ordered,  and  the  testamentary 
executrix  named  in  it  to  be  recognized  and  letters  testamentary 
issued  to  her  upon  taking  oath  and  giving  bond.  Such  an  order  would 
necessarily  supersede  the  appointment  of  an  administrator  appointed 
here. 

Judgment  affirmed* 
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No.  3147. — Stewart,  Hyde  &  Co.  v.  Bcard  &  Dranguet. 

A  itipaljition  in  a  oontnct  between  a  planter  and  a  commission  merohant,  by  which  the  44    gJH 

ftrmer  agrees  to  secure  the  latter  In  a  certain  amoant  in  any  event,  is  not  illegal,  and  23    2OI 

may  therefore  be  enforced  against  the  planter,  notwithstanding  he  has  failed  to  make  115  i064 

a  crop. 

When  no  stipulation  for  interest  is  made  in  the  agreement,  only  legal  interest  can  be  recov-  ^ 
ered  on  the  amoant  found  to  be  dne.    The  fhct  that  a  note  pledged  as  collateral  security 
b«an  eight  per  cent,  interest  per  annnm,  does  not  entitle  the  creditor  to  that  rate  of 
ioterest  on  an  obligation  that  only  draws  five  per  cent. 

APPEAL  from  tho  Ninth  District  Court,  pariah  of  Natchitoches* 
Osborn,  J.      O.   Chaplin  dt  8on,  for    plaiatiflb   and    appellants. 
Fienon  &  Levyj  for  defendant  and  appellee. 

Howe,  J.  In  the  early  part  of  1867,  the  defendants  entered  into 
»  contract  with  the  plaintiflfs,  which  lYas  afterward  redaced  to  writing 
afld  signed  by  defendants,  by  which  the  plaintiffii,  as  commisaion 
merchants  and  factors,  were  to  furnish  plantation  supplies  to  an  amount 
Bot  to  exceed  $6000,  and  the  defendants,  planting  partners,  agreed  to 
ship  to  plaintiffs  the  entire  crop  of  their  plantation,  **  which,"  to  quote 
from  the  agreement, ''  the  said  Buard  &  Dranguet  warrant  to  amount 
to  four  hundred  bales  of  cotton,  of  four  hundred  and  fifty  pounds  to 
the  bale,  and  if  the  number  fall  short  of  that  number,  the  commission 
dull  be  paid  upon  the  deficiency  at  the  rate  of  five  dollars  per  bale, 
liquidated  amount." 

To  secure  payment  of  the  advances,  interest  and  charges  on  the 
crop,  the  defendants  iurnished  their  joint  note  for  $8000,  due  Decem- 
ber 31,  1867,  and  each  pledged  as  collateral  certain  mortgage  notes; 
and  both  defendants  also  agreed  to  pay  five  per  cent,  attorney's  fees 
on  any  balance  dne  and  sued  on.  The  defendants  having  failed  to 
make  a  crop,  suit  was  brought  against  them  and  judgment  obtained 
against  Buard  at  the  January  term,  1869,  of  the  district  court,  for  the  sum 
of  $4000,  being  one-half  of  the  plaintiffs'  account.  The  case  was  con- 
tioned  as  regarded  Dranguet,  the  other  defendant,  and  at  the  Decem- 
ber term  of  court,  1869,  judgment  was  rendered  against  Draugcet  fur 
12530  49.  From  that  judgment  the  plaintiffs  have  appealed,  and  now 
aak  for  a  reversal  and  amendment,  decreeing  the  liability  of  the 
defendant  in  the  full  amount  asked  for  in  the  petition. 

The  defendant  resists  this  demand  on  the  tollowing  grounds: 

First — He  denies  having  entered .  into  the  contract  at  the  date 
itat«d,  but  avers  that  he  signed  the  same,  having  been  compelled  to 
do  so  from  the  f  'ice  of  circumstances,  and  that  the  contract  is  usurious 
and  an  extortion. 

Second — He  admits  the  indebtedness  for  one-half  the  supplies 
finniabed,  but  objects  to  the  commission  on  cotton  not  shipped,  as 
cootrary  to  law. 

T^d — ^He  alleges  error  in  the  mortgage  given  as  collateral,  which 
^  lays  should  have  been  only  for  $3000. 
26 
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Fourth — ^He  pleads  in  compensation  the  one-half  value  of  four 
mules,  worth,  as  he  alleges,  in  the  aggregate  $600,  returned  to 
plaintififs,  and  the  sum  of  $100  for  their  hire. 

Fifth — He  pleads  also  ia  his  amended  answer  that  the  rate    of 
interest  should  be  only  five  per  cent.,  and  reiterates  the  illegality  of 
*  the  contract  entered  into  to  pay  five  dollars  per  bale  as  commission  on 
cotton  which  they  guaranteed  to  ship. 

First — The  evidence  shows  that  the  contract  was  voluntarily 
executed  by  the  defendant,  Dranguet,  as  well  as  by  Buard.  The 
negotiations  commenced  in  New  Orleans  by  conversations  between 
the  plaintiffs  and  Buard,  and  afterwards  with  Dranguet.  The  within 
agreement  was  afterwards  prepared  and  sent  up  to  the  plantation. 
The  defendants  returned  it  with  a  letter,  dated  March  1, 1867,  objecting 
to  the  portion  in  regard  to  a  commission  on  cotton  not  shipped  and 
threatening  to  settle  for  supplies  already  received,  and,  we  presume, 
find  some  other  factors.  To  this  plaintiffs  replied  by  letter  of  Marcli 
25,  1867,  arguing  the  matter  at  length  and  intimating  that,  if  the 
defendants  did  not  choose  to  sign  the  agreement,  they  were  at  perfect 
liberty  to  withdraw  from  the  arrangement  and  find  other  factors  upon 
paying  for  what  supplies  they  had  actually  received.  Thereupon  the 
defendants  both  signed  the  agreement  and  acknowledged  it  to  be  their 
voluntary  act  before  a  notary,  and  it  was  recorded  May  16,  1867.  The 
defendant,  Dranguet,  testified  that  he  was  forced  to  sign  it  by  the  fact 
that  the  poverty  of  his  partner  prevented  the  latter  from  settling  bis 
share  of  supplies  in  March,  1867,  and  withdrawing  from  the  aiTange- 
ment,  and  therefore  he,  Dranguet,  did  not  settle  and  withdraw.  We 
«ee  nothing  in  this  testimony  or  in  the  record  elsewhere  to  invalidate 
the  written,  signed  and  recorded  contract. 

Second — Tlie  agreement  being  established,  it  seems  to  follow  that  the 
•clause  quoted  above,  by  which  defendants  warranted  the  crop  to  be 
four  hundred  bales,  and  agreed,  in  effect,  that  the  plaintiffs  should 
have  $2000  commission  in  any  event,  is  binding  on  the  appellee, 
Dranguet.  The  contract  may  have  been  rash,  but  it  was  not 
unlawful ;  nor  was  it  without  consideration.  The  facts  cited  already 
clearly  show  that  the  plaintiffs  would  not  furnish  the  advances  and 
8upj>lies,  and  take  the  risks  of  what  afterwards  proved  to  be  a  total 
failure  of  the  crop,  without  this  special  clause.  In  this  respect  the 
•case  dill'ers  from  Taylor  v.  Wootcn,  19  La.  5i8. 

Third — The  point  of  error  as  to  the  amount  of  the  collateral  mort- 
gage note  seems  to  be  abandoned. 

Fourth — The  evidence  shows  that  the  defendant,  Dranguet,  is 
entitled  to  credit  for  one-half  the  value  of  the  four  mules  returned, 
which  one-half  we  &x  at  $200. 

Fifth — The  plaintiffs,  in  the  absence  of  any  agreement  to  pay  eight 
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per  cent,  interest,  are  only  entitled  to  recoyer  five.  The  £ftct  that  one 
of  the  collaterala  bears  eight  per  cent,  interest,  can  not  affect  the  qnes- 
tioD.  The  agreement  and  the  principal  note  of  $8000  make  no  pro- 
rision  for  any  more  than  the  legal  rate. 

We  compute  the  amount  due  by  Dranguet  to  be  $3440,  with  five  per 
cent,  interest  from  July  31, 1867,  and  five  per  cent,  attorney's  fees. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  plaintiffs,  Stewart,  Hyde  &  Co.,  recover  from  the 
delendant,  C.  F.  Dranguet,  the  sum  of  three  thousand  four  hundred 
and  forty  dollars  with  legal  interest  from  July  31,  1867,  and  the 
farther  sum  of  one  hundred  and  seventy-two  dollars  and  twenty  cents, 
ettomey's  fees  and  costs  of  both  courts,  with  recognition  of  the  special 
mortgage  on  the  property  mentioned  in  the  petition  and  in  the  act  of 
mortgage  on  file,  with  right  to  seize  and  sell  the  same. 


No.  3I4G. — Eleanor  E.  Barrow  v.  Amanda  R.  Richardson. 

An  affidarit,  though  legal  in  form,  is  roid  if  it  be  shown  that  the  affiant  was  not  sworn  by  ^vn 

officer  competent  to  adminiHter  oaths. 
If  it  be  shown  Ihnt  the  party  claiming  the  Injunction  was  not  present  and  did  not  take  the 

ostb,  as  certified  by  the  clerk  who  issued  tho  writ,  it  will  be  dissolved  and  set  aside, 

because  no  aifidaTit  has  been  made,  as  required  by  law. 

APPEAL  from  the  Seventh  District  Court,  parish  of  West  Feliciana. 
Cooletf,  J.     Collins  &  Leake,  for  plaintiff  and  ax)pelluDt.    McVea 
(^  Kilbourne,  for  defeudaut  and  appellee. 

Tall\feuuo,  J.  The  defendant  hayiag  seized  under  execution  the 
property  of  the  plaintiff,  the  latter  toolv  out  an  injunction  to  restrain 
tbe  sale,  alleging  that  the  judgment  under  which  the  execution  was 
i!«saed,  is  invalid;  that  the  note  and  mortgage  upon  which  the  judg- 
ment is  predicated,  were  given  without  any  valid  consideration,  having 
Iteen  executed  for  a  debt  of  her  husband  to  the  defendant,  which  plaintiff 
was  it.  no  manner  bound  for.  She  therefore  prays  to  be  relieved  from 
the  obligation  thus  contracted  and  that  the  injunction  be  perpetuated. 

Tbe  defendant  moved  to  dissolve  the  injunction  on  the  following 
grounds: 

hrst — The  affidavit  on  which  the  injunction  issued,  is  insufficient  in 
this,  that  the  plaintiff  and  affiant  was  not  legally  sworn;  that  no  oath 
vas  ever  administered  to  her;  that  she  was  not  before  or  in  the 
presence  of  the  clerk  of  the  court  before  whom  it  purports  she  w^as 
present,  and  by  whom  it  is  stated  she  was  sworn. 

Second — ^Tbat  tlie  bond  is  insufficient  in  amount  and  not  in  com- 
pliance with  law. 

The  injunction  was  dissolved  on  the  first  ground  stated  in  the  motion, 
and  the  plaintiff  condemned  to  pay  the  defendant  five  hundred  dollars, 
i^pedal  damages.    The  plaintiff  has  appealed. 
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The  clerk,  after  writing  below  the  name  of  the  plaintiff,  at  the  foot 
of  the  affidavit,  the  words  ''Sworn  and  subscribed  to,  this  sixteenth  of 
Jane,  A.  D.  1870,"  and  subjoining  his  official  signature,  appears  as  a 
witness  and  swears  that  the  affidavit  was  not  signed  in  his  presence ; 
that  he  don't  think  he  oyer  saw  Mrs.  Barrow;  that  he  did  not  admin- 
ister that  or  any  other  oath  to  Mrs.  Bartow ;  that  the  affidavit  was 
brought  to  him  by  one  of  the  attorneys  in  the  case  who  told  him 
that  Mrs.  Barrow  signed  the  affidavit. 

This,  we  suppose,  is  a  fair  statement  of  the  case,  but  it  discloses  a 
method  of  getting  up  affidavits,  not  contemplated  by  law. 

Mrs.  Barrow,  the  plaintiff,  not  having  taken  the  oath  required  to 
enable  her  to  obtain  an  iigunction,  her  case  fails.  Code  of  Prac- 
tice, art.  304. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 


No.  3182. — ^William  L.  Wtnn  v,  Eliza  C.  Patrick,  Executrix. 

A  third  pnrohaaer  of  prcHuiasory  notea,  after  maturity,  stands  in  no  hotter  position  than  the 
original  owner.  Therefore,  if  the  faota  show  that  the  original  maker  received  an  illicit 
currency  for  tiie  notes,  the  third  holder,  after  maturity,  can  not  recover,  even  though  he 
show  that  the  maker  used  the  illicit  currency  which  he  received  for  them  in  the  payment 
of  a  valid  obligation. 

APPEAL  from  the  Fifth  District  Court,  parish  of  West  Baton  Rouge. 
Posey,  J.    Favrot  d:  Lamon  and  Clifford  Belcher ,  for  plaintiff  and 
iippellant.     Clarke,  Bayne  dk  Benshaw,  for  defendant  and  appellee. 

Howe,  J.  This  action  was  instituted  against  the  executrix  of  J.  C. 
Patrick  upon  two  notes  of  the  decedent.  There  was  judgment  in  favor 
of  defendant  in  the  court  below,  and  plaintiff  has  appealed.  . 

The  record  clearly  shows  that  Patrick  made  the  notes  in  suit  to  the 
order  and  for  the  accommodation  of  A.  D.  Kelly  d&  Co. ;  that  A.  D. 
Kelly  &  Co.  pledged  them  to  the  Bank  of  Louisiana  as  collateral  secu- 
rity for  a  loan  by  the  bank  of  '*  Confederate  money,"  and  that,  aboat 
three  years  afterwards,  and  long  after  maturity,  they  were  purchased 
by  the  plaintiff  from  the  bank. 

It  is  certain  that  A.  D.  Kelly  &  Co.  could  not  have  successfully  saed 
Patrick  on  these  notes.  It  seems  certain  that,  under  the  decisions  of 
this  court  since  1865,  the  bank,  giving  nothing  but  Confederate  paper 
f  for  notes  to  which  the  obligations  in  suit  were  collateral,  could  not 
have  recovered  from  Patrick  on  those  collaterals.  It  follows  that  the 
plaintiff,  purchasing  long  after  maturity  and  legally  put  on  his  guard, 
can  have  no  better  rights  than  the  bank. 
I  It  matters  not  that  the  Confederate  notes,  loaned  to  A.  D.  Kelly  &• 
Co.  in  December,  1861,  and  March,  1862,  by  the  bank,  on  the  pledge 
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of  the  obligatioDs  in  suit,  were  used  by  Kelly  &  Co.  to  take  up  previ- 
oos  valid  obligations  of  the  pledgers.  The  jurisprudence  of  the  State 
on  the  subject  is  founded  on  the  theory  that  Confederate  notes  were 
sn  illicit  currency;  that  the  dealings  in  them  wore  contra  honos  moreSy 
ftnd  that  the  parties  so  dealing  would  be  left  by  the  court  precisely 
▼here  they  bad  placed  themselves.  It  is  immaterial,  then,  what  A.  D. 
Kelly  &  Co.  did  with  the  reprobated  currency  which  tliey  received 
horn  the  bank  by  discount  on  pledge  of  notes  in  suit. 

Judgment  affirmed. 

Sehearing  refused. 


No.  3136.— J.  C.  Van  Wickle,  Executor  v.  Mart  Calvin. 

A  tMtttneDtary  exeontor  can  not  sue  for  tbe  nullity  of  %  tale  of  real  pftoperty,  made  by  the 
testator,  on  the  ground  that  the  sale  is  IVaadnlent  and  simulated  and  made  for  the  pnr- 
poee  of  defrauding  the  creditors  of  the  deceased.  The  testamentary  executor  only 
itands  in  the  place  of,  and  represents,  the  testator;  he  can,  therefore,  bring  no  actloni  nor 
rtind  in  Judgment  in  any  case  where  the  testator,  if  alive,  could  not. 

APPEAL  from  the  Seventh  District  Court,  Parisli  of  Pointe  Coup6e. 
MiUer,  J.  Thomas  H.  Eewes^  for  plaintiff  and  appellant.  W.  JD. 
Winter,  for  defendant  and  appellee. 

Howell,  J.  The  question  in  this  case  is  whether  or  not  a  testa- 
mcDtary  executor  can  sue  to  set  aside,  as  simulated  and  fraudulent,  an 
act  of  sale  of  real  property  made  by  the  testator  and  have  the  prop- 
erty declared  to  belong  to  the  succession  upon  the  allegations  that 
said  sale  was  made  to  hinder  and  delay  the  creditors,  the  executor 
beiDg  one  individually ;  that  there  are  debts  amounting  to  many  thou- 
saoDd  dollars,  and  that,  although  the  deceased  held  a  lucrative  office, 
he,  the  executor,  has  been  unable  to  find  any  money  or  obtain  x>os8es- 
aon  of  any  property  whatever,  except  a  onall  quan^y  of  movables 
inTentoried  at  about  $300. 

We  are  of  opinion  that  this  question,  as  presented  in  this  case, 
miist  be  decided  in  the  negative. 

The  plaintiff  does  not  claim  to  act  for,  and  in  the  name  of,  the 
creditors,  but  simply  as  executor  of  the  last  will  and  testament  of  the 
deceased,  and  without  alleging  that  by  the  will  he  is  vested  with  seizure 
of  the  property  of  the  estate.  In  such  capacity  he  can  be  considered 
only  as  standing  in  the  place  of  the  testator,  and  can  only  bring  such 
actions  as  the  latter  could  himself  bring,  and  it  is  clear  that  the 
testator,  if  alive,  could  not  maintain  this  action.  The  sale  attacked  is 
}Q8t  as  moeh  the  act  of  the  deceased  as  the  will  through  which  the 
pUiotiff  deaires  his  appointment  and  authority. 

We  conclude  that  the  district  judge  did  not  err  in  maintaining 
^efendaDt's  exeeption. 

Judgment  affirmed. 
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WlHinim  et  als.  t.  HUIb  et  als.— Norwood,  Third  Opponent. 

No.  3181. — ^William   Sillimah  et  nls.  v,  John  Y.  Mills  ct   sils, — 

Joseph  E.  Norwood,  Third  Opponent. 

One  mort|;«ge  takes  rank  over  another  by  the  priority  of  date  of  rejciatry  in  &e  o£Blce  of  tb» 
Becorder  of  Mortgages  where  the  property  mortgaged  is  sitnated.  The  priority  of  date 
of  registry  gives  the  preference  oyer  the  property  mortgaged  or  the  proceeds  thereof,  it 
it  has  been  sold  without  reference  to  the  chu*aoter  of  the  debt  on  which  the  mortgage  is 
foande<l. 

All  exceptions  to  the  form  of  the  proceedings,  if  not  pleaded  in  limine  litis,  are  considered 
waived,  if  the  case  has  been  decided  on  general  and  special  defenses  withoat  any  action, 
of  the  court  on  the  exceptions. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Pointe  Conp^e. 
JUiHeTj  J.    Farrar  dk  Montgomery^  for  plaintiffs  and  appellees* 
Collins  <&  Leake,  for  defendants  and  appellants. 

Wylt,  J.  This  is  a  contest  between  mortgage  creditors  for  the  pro- 
ceeds of  the  sale  of  a  plantation  in  the  parish  of  Pointe  Couple  and 
a  rale  to  compel  the  sheriff  to  complete  the  sale  of  the  property  adju- 
dicated to  the  plaintiffs,  the  seizing  creditors,  on  the  second  day  of 
May,  1868. 

The  contest  for  the  proceeds  is  between  the  plaintiffs  and  the  third 
opponent,  the  latter  claiming  part  of  the  proceeds  on  the  ground  that 
he  is  a  concurrent  mortgagee. 

The  court,  deciding  that  the  mortgage  of  the  opponent  was  inferior 
in  rank  to  that  of  the  plaintiffs,  dismissed  the  opposition  and  ordeied 
the  sheriff  to  complete  the  judicial  sale  made  on  the  second  day  of 
May,  1868)  and  to  credit  the  amount  of  the  bid  on  the  writs  of  the 
plaintiffs  in  execution. 

The  third  opponent  has  appealed. 

It  appears  from  the  record  that  the  mortgage  foreclosed  by  the> 
plaintiffs,  and  under  which  the  plantation  was  sold,  was  recorded  in 
the  parish  of  Pointe  Coup6e,  where  the  plantation  is  situated,  twelve 
days  prior  to  the  registry  of  the  mortgage  of  the  third  opponent  in- 
said  parish. 

It  matters  not  what  may  have  been  the  consideration  of  the  mort- 
gage of  the  third  opponent  or  at  what  time  it  was  executed,  it  only 
had  effect  as  to  the  plaintiffs  from  the  day  of  its  registry  in  the  parish 
of  Pointe  Coup^,  and,  this  registry  being  subsequent  to  the  plaintiffs',, 
the  mortgage  of  the  latter  is  inferior  in  rank  to  *the  mortgage  of  the- 
third  opponent.  The  plaintiffs  are  therefore  entitled  to  the  proceeds 
of  the  sale. 

We  deem  it  unnecessary  to  consider  the  objections  which  are  purely 
technical,  and  in  which  the  third  opponent  is  not  interested,  being  a. 
junior  mortgage  creditor;  and  we  will  not  notice  the  issues  raised  in 
the  amended  answer  of  the  opponent  to  plaintiffs'  rule,  because  the- 
same  was  disallowed  by  the  court  and  no  bill  of  exceptions  was  takeo^ 
to  said  ruling. 
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Snihnan  et  aU.  r.  Mills  et  ale.— Norwood,  Third  Opponent. 

The  objection  that  the  sheriff  retarned  the  writs  of  execution  after 
the  adjndication  witliout  completing  his  return  thereon,  can  not  defeat 
the  rights  of  the  plaintiffs,  it  being  the  duty  of  the  sheriff  to  retain 
certified  copies  on  which  to  make  liis  final  returns,  and  he  being  pre- 
samed  to  liave  done  his  duty.  Acts  of  1855,  approved  March  15  f 
C.  P.  642. 

The  exception  to  the  capacity  of  the  executors  of  Silliman  to  file  the 
role  to  compel  the  sheriff  to  complete  the  sale,  should  have  been 
pleaded  in  limine  litis  before  issue  joined,  and  it  is  considered  waived 
bj  the  general  and  special  defences  to  the  merits  on  which  the  case 
was  determined,  without  any  action  of  the  court  thereon.  C.  P.  333  f 
n  An.  688,  689;  18  An.  206,  207,  and  authorities  cited. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed,. 
the  appellant  paying  costs  of  appeal. 


No.  2475. — ^Louis  Gagnet  v.  The  Citt  op  New  Orleans. 

TbB  Sopreme  Court  will  not  examine  the  qnestion  whether  the  act  of  1856,  authorizing  the> 
tppointment  of  experts  to  determine  the  damages  in  certain  cases,  is  in  conflict  with 
articles  ten  and  seventy-three  of  the  Constitution,  which  provide  that  the  Judicial  power 
of  the  State  shall  be  vested  in  certain  courts  and  Justices  of  the  peace,  if  snoh  ol:(Jec- 
tion  be  only  urged  in  the  answer,  and  the  report  of  the  experts  is  allowed  to  go  before  the 
eoart  on  the  trial  without  objection.  If  the  experts  could  not  be  Judges  on  account  of 
tbe  sole  Judicial  power  being  lodged  elsewhere,  still  they  might  be  witnesses,  and  their 
leport,  when  received  on  the  trial  without  objection,  is  entitled  to  consideration  as- 
cndence  in  the  caseb 

APPEAL    from    tbe   Fourth   District   Conrt,    parish    of    Orleans. 
Hieard^  J.    John  Idvingstony  for  plaintiff  and  appellee.    George  i9» 
loe^,  city  attorney,  for  defendant  and  appellant. 

Howe,  J.    The  plaintiff,  as  lessee  of  the  Carondelet  Canal  and 
NaTigation  Company,  instituted  this  suit  under  the  proyisions  of  an 
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No.  3237.— J.  R.  Jeffrey  &  Sons  v,  W.  D.  Philips.  ^i^,  ^ 

Cttation  of  appeal  must  be  served  on  the  appellee,  if  he  resides  in  the  State.  C.  P.  583.  The 
sppellee  wIh>  resides  in  the  State,  can  not  be  made  a  party  to  the  appeal  by  service  of 
citation  on  the  attorney. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Pointe  Coup6e. 
Posey,  J.     Oreaves  dc  Dupree,  for  plaintiffs  and  appellants.     Collins^ 
A  Leake,  for  defendant  and  appellee. 

Wtlt,  J.  The  motion  to  dismiss  this  appeal  must  prevail  on  tho 
groand  that  the  defendant,  the  appellee,  was  not  cited;  he  being  a- 
citizen  of  tbis  State  can  not  be  made  party  to  the  appeal  by  service 
of  citation  on  his  attorney.    C.  P.  581,  582;  21  An.  429. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  at  the 
costs  of  the  appellant. 
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Gagnet  t.  City  of  New  Orlcftns. 

act  of  the  Legislature,  approved  March  10,  1858,  by  which  it  was  pro- 
vided that,  after  the  expiration  of  five  years  from  the  final  passage  of 
the  act,  the  city  corporation  should  be  prohibited  from  drainiug  iuto 
the  Bayou  St.  John ;  and  that,  if  the  city  should  continue  to  drain 
into  said  bayou  after  the  expiration  of  the  term  aforesaid,  then  only 
upon  due  indemnity  being  made  for  any  injury  which  should  be  made 
to  appear  to  result  therefrom;  said  indemnity  to  be  determined  by 
three  experts,  to  be  appointed,  one  by  the  city  corporation,  one  by  the 
company  and  one  by  any  of  the  district  judges  of  New  Orleans. 

The  plaintiff  named  his  expert  and  prayed  the  court  to  name 
another,  which  was  done.  He  prayed  that  these  experts,  together 
with  one  to  bo  selected  by  the  city,  might  be  ordered  to  report  the 
damages  done  to  him  by  the  acts  of  the  defendant  in  draining  into  the 
bayou  from  March  10,  1868,  up  to  the  time  of  their  report,  and  for 
judgment  therefor  and  for  all  such  relief  as  the  nature  of  his  demand 
might  require. 

The  answer  of  the  defendant  was  a  general  denial  and  a  special 
averment  that  the  act.  No.  74  of  1858,  under  which  suit  was  brought, 
was  null  and  void,  because  in  contravention  of  article  sixty-one  of  the 
Constitution  of  1852  and  articles  ten  and  seventy-three  of  the  Con- 
stitution of  1808,  whicli  provide  that  the  judicial  power  of  the  State 
shall  be  vested  in  certain  courts  and  in  justices  of  the  peace.  With- 
out waiving  this  defence  the  defendant  appointed  ru  expert  as 
.  requested  by  the  petition. 

The  experts  made  a  unanimous  report,  fixing  the  damages  at  $500 
per  month  from  February  I,  1869,  to  July  1,  1869,  or,  in  all,  §2500, 
and  then  color  ward  at  the  same  rate  so  long  as  the  city  should  continue 
to  use  the  bayou  as  a  drain.  Upon  this  report  and  the  other  evidence 
in  the  case  the  court  a  qua  gave  judgment  in  favor  of  plain tilT  for 
$2500,  and  ordered  the  city  to  cease  draining  into  the  bayou  on  the 
first  July,  1869,  or  in  default  to  pay  plaintiff  the  sum  of  $500  per 
month  afier  July  1,  1869,  so  long  as  such  draining  should  continue. 
The  city  appealed. 

The  report  of  the  experts  was  received  without  objection.  There  is 
no  bill  of  exceptions  of  any  kind  in  the  record.  We  do  not  perceive, 
therefore,  the  necessity  of  passing  upon  the  question  raised  by  the 
pleadings,  whether  the  act  of  1858,  providing  lor  the  determination,  of 
damages  by  experts  appointed  in  a  certain  way,  is  in  conflict  with 
those  articles  of  our  fundamental  law  which  vest  tlie  judicial  power 
solely  in  certain  courts  and  justices.  The  experts  could  certainly  be 
witnesses  if  they  could  not  be  judges,  and  their  report,  received  ^vith- 
out  objection,  lias  weight  as  testimony,  even  it  it  has  no  value  as  a 
quasi-judicial  decision.  It  helps  to  maintain  the  judgtueut  of  the 
court,  in  which,  save  in  one  respect,  we  see  no  error. 


r 
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Gacnet  y.  CHy  «f  ISew  Orleans. 

Sereral  interestiDg  qaestions  of  the  jtowera  of  the  State  over  mani- 
cipal  Gorpoiations,  oi  the  Bervitude  of  drain,  of  yoatod  rights  and  of 
UTigable  Btreams,  have  been  raised  by  counsel  for  defendant  in  this 
«oart,  but  we  do  not  feel  anthorized  to  pass  on  them  in  this  record. 

Li  onexeapeot  the  judgment  should  be  amended  in  favor  of  appel- 
lant, so  as  to  limit  the  payment  of  indemnity  to  the  term  of  the 
plaintifiTs  lease. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
ao  as  to  limit  the  rights  oi  plaintiff  to  a  monthly  payment  of  (500  to 
the  term  of  his  lease,  which  expires  April  ^,  1878;  that,  as  thus 
amended,  the  judgment  be  affirmed^  and  that  appellee  pay  costs  of 
i^peaL 

Behearing  refused. 


No.  3174.— Mart  Y.  Price,  for  Herself  and  as  Tutrix  v.  Sarah  P. 

CcMHiNGS  and  James  Cummings. 

The  Ja^^ent  rendered  in  the  conrt  below,  withoat  the  qtneation  of  JnriedicUon  having  been 
niaed,  is  no  bar  to  the  action  of  nollity  before  the  same  court  for  the  want  of  Jnrisdic* 
tion.  lifor  can  tiie  diamieaal  of  the  appeal  by  the  Supreme  Coart  for  want  of  Jurisdiction 
be  urged  as  re$  judicata  against  the  action  of  nullity  in  the  lower  ooort  for  want  of 
Jurisdiction  there. 

APPEAL    from    the   Ninth  Judicial    District,  parish    of  !Rapides. 
Oihom^  J.    M.  S.  Losee,  for  plaintiff  and  appellant.    B.  A.  Hunter, 
for  defendants  and  appellees. 

Taliaferro,  J.  This  is  an  action  to  annul  a  judgment  rendered  in 
aa  injunction  suit,  brougiit  in  tlie  district  court  for  the  parish  of 
Bapides  in  1869  by  the  defendant,  Sarah  P.  Cummings,  to  restrain  the 
sale  of  certain  lands  upon  which  the  plaintiff  in  the  injunction  suit 
alleged  she  wns  entitled  to  establish  a  homestead  right.  The  ground 
upon  which  the  plaintiff  prays  the  judgment  rendered  in  the  injunc- 
tion suit  may  be  annulled,  is,  that  the  amount  involved  is  less  than  five 
hundred  dollars  and,  therefore,  that  the  district  court  which  rendered 
the  judgment,  was  without  jurisdiction.  The  defendant  excepted  to 
the  petition  on  the  grounds  that,  a  judgment  having  been  rendered  in 
the  injunction  suit,  on  the  same  cause  of  action,  between  the  same 
parties,  and  the  present  plaintiff  having  appealed  to  the  Supreme 
Court,  and  her  appeal  being  dismissed,  the  matters  in  controversy 
became  res  judicata ;  and  that  the  plaintiff  alleges  in  this  action  causes 
of  nullity  which  she  might  have  set  up  in  her  defense  in  the  injunc- 
tion suit. 

The  exceptions  were  sustained  by  the  court  below  and  the  suit  dis- 
sussed,  and  from  this  judgment  of  dismissal  the  plaintiff  appeals. 

There  is  a  motion  to  dismiss  on  the  same  grounds  that  were  net  up 
in  the  lower  court*    We  do  not  concur  with  the  judge  a  quo  that  the 
27 
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Mary  V.  Price  ▼.  Sarah  P.  CmniDixigs  and  James  CmnmingB. 

defendant  can  sacoessfally  set  np  the  plea  of  resjudioata  The  appeal » 
taken  by  the  present  plaintiff  as  defendant  in  the  injanction  suit,  wafr 
dismissed  by  this  court  on  the  ground  of  want  of  jurisdiction,  tho 
amount  in  controversy  not  exceeding  five  hundred  dollars.  In  the* 
injunction  suit  the  question  of  the  jurisdiction  of  the  district  court 
was  not  raised.  The  nullity  of  the  judgment  on  that  ground  is.  the 
subject  matter  of  the  present  suit.  If  the  defendant  in  injunction  had 
excepted  to  the  jurisdiction  of  the  district  court  and  judgment  had 
been  rendered,  as  it  was,  against  her,  she  clearly  would  have  had  th» 
right  to  her  action  to  annul.  The  fact  that  she  appealed  and  the 
appeal  was  dismissed  for  want  of  jurisdiction  in  this  court,  places  her 
in  no  worse  position.  We  think  the  court  erred  in  sustaining  ther 
exception. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  this  case  be  remanded  to  the  court  of  tho  first  instance,, 
to  be  proceeded  with  according  to  law,  the  defendant  and  appellee 
paying  costs  of  the  appeal. 


No.  3196. — ^New  Orleans  Canal  and  Banking  Company  t».  Mrs. 

Sophia  Martin. 

If  the  pica  of  preacription  be  made  for  the  first  ttme  in  the  appellate  conrt  and  tho  recont 
shows  no  interraption,  the  cause  will  be  remanded,  on  the  sugji^estion  of  the  appellee^ 
with  instructions  to  the  judge  a  quo  to  try  the  question  whether  there  has  been  any 
interruption  or  suspension  of  prescription. 

A  clause  in  the  judgment  of  the  court  below,  which  has  been  confirmed  on  default,  granting*, 
a  stay  of  execution  for  one  year,  does  not  debar  the  defendant  and  appellant  ttoia  urging 
the  plea  of  prescription  in  the  appellate  court. 

APPEAL  from  the  Ninth  District  Court,  parish  of  Rapides.  Osborne,  J^ 
T.  C*  Manning,  for  plaintiff  and  appellee.  Byan  dSs  White,  for 
defendant  and  appellant. 

Wtlt,  J.  The  defendant  has  appealed  from  a  judgment  confirming 
a  default  against  her  and  rendering  executory  the  mortgage  securing, 
the  instrument  sued  on. 

She  has  filed  in  this  court  the  plea  of  prescription,  which,  upon  tha. 
face  of  the  papers,  seems  to  be  an  effectual  bar  to  the  recovery  of  the 
demand  of  the  plaintiff.  There  is  no  interruption  or  renunciation  of 
prescription  shown,  and  we  must  conclude  that  the  plea  is  well  taken* 
As  the  plea  has  been  filed  in  this  court,  and  as  the  plaintiff  has  asked 
that  the  case  be  remanded  if  the  plea  should  appear  to  be  well  taken^ 
we  will  remand  the  case  for  the  purpose  of  having  it  judicially  ascer- 
tained whether  there  has  been  an  interruption  or  renunciation  of 
prescription. 

The  defendant  is  not  estopped  from  pleading  prescription  in  this 
conrti  as  contended  for  by  the  plaintiff,  because  in  the  judgment  con* 
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New  Orleans  Canal  and  ByAkIng  Company  t.  Mrs.  Sophia  Martin. 

firmiog  the  default  there  is  a  clause  staying  execution  for  one  year.  We 
can  not  say  that  a  party  who  has  entered  no  appearance  and  against 
n'faoni  a  default  lias  been  confirmed,  has  done  an  act  in  the  progress  of 
a  ease  in  tlie  court  below  estopping  him  from  pleading  prescription  la 
this  court. 

It  is  therefore  ordeted  that  the  judgment  appealed  from  be  annulled, 
and  that  this  case  be  remanded  for  new  trial,  and  to  be  proceeded  in 
according  to  law  and  the  views  herein  expressed.  It  is  further  ordered 
that  appellee  pay  costs  of  appeal. 


No.  3193. — ^LizziB  Tatlob,  Administratrix,  v.  W.  B.  Robertson 

^     and  Wife. 

The  etipnlation  in  a  note  and  act  of  mortage  that  the  maker  conld  not  be  leqnired  to  pay  It 
iijitil  a  certain  judicial  mortgage  resting  on  the  hind  was  rained,  can  not  be  invoked  to 
defeat  the  plea  of  prescription  after  the  Judgment  from  which  the  Judicial  mortgage 
springB,  has  been  paid. 

Id  this  case  the  record  shows  that  an  ii^jnnction,  which  had  been  granted  to  stay  the  sale  of 
the  property  under  this  Judicial  mortgage,  had  been  set  aside  by  a  decree  of  the  Supreme 
Court  on  the  ground  that  the  Judgment  had  been  paid.  This  decree  of  the  Supreme 
Coort  was,  however,  not  filed  in  the  recorder's  office  until  after  prescription  had  accrued 
on  the  note.  Held— That,  if  the  decree  of  the  Supreme  Court  annulling  the  Judicial 
mortgage  was  not  of  itself  sufficient  notice  to  the  holder  of  the  note  that  it  was  due  and 
exigible,  yet  it  wa^  the  duty  of  the  holder  of  the  note  and  the  vendor  of  the  land  to  have 
the  Judicial  mortgage  on  the  land  erased  from  the  records  so  soon  as  the  decree  of  the 
Supreme  Court  had  declared  it  void;  and  therefore,  if  he,  the  holder,  failed  to  have  the 
judicial  mortgage  erased  fh>m  the  records,  he  was  estopped  by  his  own  Ictehes  from 
invoking  the  failure  to  record  the  decree  of  nullity  to  defeat  the  plea  of  prescription  of 
the  note  which  had  been  allowed  to  prescribe  in  his  hands. 

iPPEAL  from  the  Fifth  District  Court,  parish  of  West  Baton  Rouge. 
Pasetf,  J.  Fuqua  &  CaZ^^n,  for  plain tifif,  and  Favrot  &Lamon, 
for  defendant,  W.  B.  Robertson,  appellee.  Barrow  &  Fope,  for  Mrs. 
M.  J.  Robertson,  defendant  and  appellant. 

Howell,  J.  This  is  a  suit  on  a  mortgage  note,  changed  from  the 
executory  to  the  ordinary  form,  against  W.  B.  Robertson,  the  maker 
of  the  note,  and  his  wife,  to  whom  the  land  mortgaged  had  been  trans- 
ferred in  part  payment  of  her  judgment  against  her  husband  prior  to 
tbese  proceedings. 

The  prescription  of  five  years  is  pleaded  by  both  defendants,  and  in 
case  this  plea  is  not  sustained,  the  wife  abandons  the  property.  From 
•1  judgment  against  the  husband  for  [the  amount  of  the  note  and 
against  both  recognizing  the  mortgage  on  said  land,  the  wife  alone  has 
appealed. 

The  note  was  due  on  first  January,  1859,  and  notice  of  the  executory 
process  was  given  to  the  debtor  on  eighth  December,  1866.  But  plain- 
tiff contends  that  prescription  was  suspended  by  a  clause  in  said  note 
and  the  act  of  mortgage  by  which  it  was  stipulated  that  the  maker  of 
said  note  was  not  to  pay  the  same  and  had  the  right  to  withhold  the' 
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payment  thereof  until  a  oertain  judicial  mortgage  restiug  on  the  prop- 
erty waa  fully  canceled  and  releaaod. 

This  mortgage,  it  ia  contended,  was  raised  by  a  decree  of  the  Su- 
preme Court,  offered  in  evidence,  which   maintained  an  injunction 
against  the  execution  of  the  judgment  operating  said  mortgage,  ou  the 
i;round  that  said  judgment  was  paid.     This  decree  was  recorded  in 
the  lower  court  on  eleventh  December,  I860.     According  to  an  indorse- 
ment  ou  it,  it  was  not  filed  in  the  recorder's  office  until  first  November, 
1866.    Plaintiff  insists  that  prescription  did  not  begin  to  run  until  this 
last    date.      In  this  view  we  do  not  concur.      It    was   the   duty   of 
plaintiff's  intestate,  the  holder  of  the  note  now  in  suit  and  the  vendor 
of  the  land  for  the  price  of  which  it  was  given,  to  have  said  mortgage 
erased,  and  surely,  when  he  was  successful  in  tlie  suit  involving  the 
validity  thereof,    he  was  in  a  condition  to    clear   the   records    of 
the  mortgage,  even  admitting  the  judgment  of  the  Supreme  Court, 
when  final,  did  not  have  that  effect,  and  his  delay  in  doing  so  could 
not  inure  to  his  advantage  on  the  question  of  prescription.    When  the 
fiaid  judgment  of  the  Supreme  Court  became  final,  he  could  demand 
the  payment  of  the  note.    The  objection  of  plaintiff  that  this  decree 
is  not  shown  to  be  identified  with  the  debt  or  mortgage  referrcvl  to  iu 
the  note,  has  no  force.    They  seem  from  the  record  to  be  sufiiciently 
connected.    But  if  it  were  not  so,  there  is  yet  no  evidence  that  tlie 
mortgage  is  canceled,  and,  on  plaintiff's  theory,  she  would  have  no 
right  to  enforce  payment  iu  this  suit.     We  think  the  note  was  pre- 
scribed when  these  proceedings  were  instituted. 

It  is  tberefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  set.  aside,  so  far  as  it  affects  the'property  of  appellant,  Mrs.  Mar^' 
Jane  Robertson,  described  in  said  judgment,  and  that  there  be  judg- 
ment in  her  favor  on  plaintiff  *s  demand  for  the  seizure  and  sale  of  said 
property ;  plaintiff  and  appellee  to  pay  costs  of  appeal. 


No.  324G. — J.  V.  Sevier  v.  Succession  op  Gordon. 

The  district  courts  have  no  Jurisdiction  over  the  settlement  of  disputes  purely  probftte  in 
character.    Tbe  pariah  courts  hate  exclusive  Jurisdiction  over  such  dispnteo. 

APPEAL  from  the  Thirteebth  District  Court,   parish  of   Tensas. 
Hough,  J.    J.  W.  Collier,  for  plaintiff  and  appellee.    Farrar  d: 
Meet*e8j  for  defsndant  and  appellant. 

Howe,  J.  The  plaintiff,  being  a  judgment  creditor,  proceeded  by 
rule  against  the  executor  of  Gordon  to  show  cause  why  succession 
property  should  not  be  sold  to  satisfy  that  judgment.  The  rule  was 
made  absolute  April  29,  1870,  and  the  sale  of  succession  property 
ordered  in  amount  sufficient  to  satisfy  the  judgment  of  plaintiff.  The 
executor  has  appealed. 
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The  decree  of  the  court  below  mast  be  avoided  for  want  of  jurisdic- 
tion.   The  matter  in  dispute  was  probate  in  character ;  it  concerned   i 
strictly  the  '^ settlement"  of    the    succession   and  belonged  to  the 
parish  court. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  anou.lcd  and  the  rule  dismissed,  with  costs. 


No.  3108. — The  State  op  Louisiana  v,  Laurent  Frank.  I  »*.S2i 

45  1177' 


1 


In  a  crirniDal  trial  for  a  capital  offense,  the  Jurors  are  not  i>ermitted  to  separate ;  and  if  a 
separation  takes  place,  misconduct  and  abuse  will  alwaj's  be  presumed  and  a  new  trial 
ordered. 

APPEAL  from  the .  Fourth  Judicial  District,  parish  of  St.  Charles. 
Beauvais,  J.  John  A,  Cheevers,  District  Attorney,  for  the  State. 
B,  King  Cutler  and  F,  B.  JSarhart,  for  defendant  and  appellant. 

Wilt,  J.  On  an  indictment  for  murder  the  defendant  was  tried 
and  convicted  of  manslaughter,  and,  being  sentenced  to  the  Peniten- 
tiary for  ten  years,  he  has  appealed. 

On  a  motion  for  new  trial  it  was  shown  that  there  was  a  separation 
of  the  jury  twice  during  the  progress  of  the  triaL  In  capital  cases  it 
is  well  settled,  that  jurors  are  not  permitted  to  separate,  and  that  upon 
a  separation  misconduct  and  abuse  will  alwa^^s  be  presumed.  State  v, 
Horusby,  8  R.  554 ;  State  v.  Crosby,  4  An.  435 ;  State  t;.  Evans,  2^ 
An.  321. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  set  aside 
and  annulled,  and  that  this  case  be  remanded  for  new  trial,  and  to  be 
proceeded  in  according  to  law. 


No.  3269. — State  of  Louisiana  ex  rel.  M.  Scooler  v.  Wm.  H.  Coolet, 

Judge  of  the  Sixth  District  Court. 

An  interlocntory  decree,  ordering;  interrof^atories  against  a  garnishee  in  an  attachment  suit 
to  be  taken  for  confessed,  is  not  appealable  nntil  final  Judgment  has  been  pronounced  tn 
the  main  action.  A  writ  of  mandamus  will  not,  therefore,  issue  firom  the  Supreme  Court 
directing  the  Jttdge  a  quo  to  grant  an  appeal  from  such  interlocutory  order. 

APPLICATION  for  a  Writ  of  Mandamus.  Potion  d:  Levy,  for  relator. 
W.  H.  Cooley,  Judge,  respondent. 
LuDELiNG,  C.  J.  In  this  case  the  relator  prays  for  a  mandamus  tO' 
compel  the  judge  of  the  Sixth  District  Court  to  grant  him  a  suspeusive 
appeal.  The  judge,  in  his  answer,  avers  that  the  judgment  rendered 
against  M.  Scooler  was  upon  a  rule  taken  by  £.  Newman  &  Co.,. 
plaintiffs  in  their  suit  v,  L.  D.  Cohn  on  Scooler  to  traverse  the 
answers  of  Scooler  to  interrogatories  therein  propounded  on  the 
ground  that  Scooler  had  confessed  before  three  witnesses,  that  he  had 
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Ample  property  to  satisfy  the  writ  and  that  his  answers  were  false. 
Respondent  further  says,  that  as  the  suit  was  by  attachment  against  a 
non-resident,  it  became  essential  tor  plaintiffs  to  contradict  said 
answers  in  order  to  show  the  court  had  jurisdiction  over  the  defend- 
ant, and  tlierefore  it  was  impossible  legally  to  try  the  case  as  against 
defendant  before  it  could  be  shown  some  property  had  been  attached 
to  vest  jurisdiction  j  that  after  a  regular  trial  the  rule  was  made 
al  Rolute,  taking  the  interrogatories  for  confessed,  and  it  was  ordered 
tliat  such  property  and  effects,  as  well  as  such  sum  as  may  be  due  by 
tlie  garnishee,  be  subject  to  satisfy  such  judgment  as  may  be  rendered 
against  the  defendant;  and  respondent  avers  that  this  is  a  condi- 
tional interlocutory  order  and  not  a  final  judgment,  and  therefore 
not  appealable  until  there  be  a  ju^g'"®"*  against  the  defendant  on  the 
debt  claimed  by  the  plaintiff. 

We  consider  the  answer  states  sufficient  reason  to  justify  respond- 
ent's conduct.     C.  P.  842. 

It  is  therefore  ordered  that  the  application  be  dismissed  at  the 

relator's  costs. 


No.  3207.— Ansite  Roubiku  r.  John  D.  Champlin. 

The  written  acceptance  by  a  i>cr8on  appointed  by  the  court  as  curator  od  hoe  in  a  suit 
brought  agaiimt  an  abHentee,  iu  the  absence  of  a  citation  served  upon  him  or  any  appear- 
ance by  him  iu  the  pi-oceediugs,  will  not  serve  to  interrupt  the  current  of  prescription. 

4  PPE  AL  from  the  Ninth  District  Court,  parish  of  Rapides.  Oshorn,  J. 
J\    FiersoH  d:  beaij^  lor  plamtiff  and  appellee.    J,  G.  White,  curator 

ad  h'>c. 

Wyly,  J.  On  the  eleventh  June,  1860,  the  defendant  made  his  three 
pminissory  notes,  maturing  one,  two  and  three  years  after  date,  in 
favor  of  plaintiff,  for  $2000  each,  bearing  eight  per  cent,  perannuni 
interest  from  date.  In  order  to  secure  the  payment  of  the  same  he 
also  executed  a  mortgage  on  his  plantation  in  the  parish  of  Natch- 
itoches. 

In  18G5  the  plaintiff,  alleging  that  the  defendant  was  an  absentee, 
en  used  a  curator  ad  hoc  to  be  appointed,  contradictorily  with  whom 
she  closed  the  mortgage  and  caused  the  property  to  be  sold.  The  pro- 
ceeds of  said  sale,  to  wit :  the  sum  of  $6000,  were  accordingly  credited 
on  said  demand  by  the  sheriff  on  the  sixth  April,  1867. 

Plaintiff  then  instituted  an  attachment  suit  against  the  defendant, 
in  the  parish  of  Rapides,  making  certain  creditors  of  the  defendant 
parties  garnishees,  and  also  causing  the  citation  and  attachment  for  the 
defendant  to  be  posted  at  the  courthouse  door  and  notice  thereof  given 
to  the  curator  ad  hoc  appointed  by  the  court. 
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.  The  curator  nd  hoe  pleaded,  in  Ms  answer,  the  general  issae  and  the 
Allowing  exceptions,  \iz: 

Firgi — That  the  suit  can  not  be  maintained,  because  it  is  based  on  a 
claim  for  interest  alone,  which  is  alleged  to  be  due  on  three  certain 
promissory  notes  held  and  owned  by  the  plaintiff,  when  she  judicially 
admits  that  she  obtained  a  judgment  on  them  on  the  twenty-first 
December}  1866,  in  the  parish  of  Natchitoches. 

Seeand — ^He  pleads  the  prescription  of  five  years. 

The  court  rendered  judgment  in  favor  of  plaintiff  and  the  defend- 
Mt  appealed. 

We  will  first  consider  the  question  of  prescription. 

The  plaintiff  contends  that  the  proceeding  to  foreclose  the  mortgage 
in  1866  and  1867  interrupted  prescription,  and  that  this  suit  was 
iBsdtated  within  five  years  thereafter.  The  defendant  was  not  cited 
ih  that  proceeding,  being  an  absentee ;  the  judgment  rendered  contra* 
dictorily  with  a  curator  ad  hoe  was  not  a  personal  judgment,  but  a 
proceeding  in  rem.  It  did  not  interrupt  prescription  because  there 
was  neither  citation  nor  notice  of  the  order  served  on  the  defendant. 
€.  C.  3482,  3484,  3516,  3517 ;  2  An.  927  ,•  6  R.  142. 

A  citation  for  the  defendant  in  this  suit  was  posted  at  the  court- 
Jiouse  door  on  the  first  August,  1868,  and  on  the  same  day  a  notice  of 
iiis  appointment  was  served  on  the  curator  ad  hoe. 

There  was  no  suit  as  to  the  defendant  till  the  sheriff  affixed  to  the 
door  of  the  courthouse  the  attachment  and  citation.    C.  P.  254. 

The  last  of  the  three  notes  upon  which  this  demand  is  based  matured 
OQ  the  eleventh  June,  1863.  All  the  notes  were  more  than  five  yei^rs 
past  due  when  the  citation  was  served  and  the  prescription  of  five 
years  had  accrued.     C.  C.  3505. 

Entertaining  these  views  it  becomes  unnecessary  to  consider  the 
other  ground  of  defense. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be. 
annulled  and  avoided,  and  it  is  ordered  that  there  be  judgment  for  the 
•delendant^  with  costs  in  both  courts. 


On  Rehearing. 

VVtlt,  J.  On  further  examination  we  find  it  will  be  unnecessary  in 
this  case  to  decide  whether  or  not  citation  served  on  a  curator  ad  hoe, 
in  a  proceeding  in  rem^  is  a  legal  interruption  of  prescription  as  to  the 
absent  debtor. 

The  record  of  the  proceeding  in  rem  at  Natchitoches  in  1865,  intro- 
duced to  prove  an  interruption  of  prescription,  does  not  show  that 
citation  was  served  on  the  curator  ad  hoe  appointed  by  the  court  to 
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lepresent  the  defendant,  then  absent.  It  merely  shows  that  R.  M. 
Kearney  was  appointed  curator  od  hoc  and  that  he  wrote  under  the 
order  these  words : 

*'  I  accept  the  appointment  of  curator  ad  hoc  to  represent  the  absent 
defendant,  J.  D.  Champlin. 

(Signed)  R.  M.  KEARNEY." 

The  mere  acceptance  of  the  appointment  of  curator  ad  hoc,  in  the 

'  absence  of  a  citation  served  on  him  or  any  appearance  by  him  in  Iho 

proceeding,  certainly  was  not  a  legal  interruption  of  prescription. 

2  An.  927;  C.  C.  3482,  3484,  3517,  a5I6;  6  R.  142;  4  An.  509;  12  La. 

533  J  17  La.  215. 

The  prescription  pleaded  is  an  effectual  bar  to  the  recovery  of 
plaintiff's  demand  on  the  notes. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  in  favor 
of  the  plaintiff  be  avoided  and  annulled,  and  that  there  be  judgment 
for  the  defendant,  with  costs  of  both  courts. 


No.  3224. — Jane  Mc  C.  Haurison,  Administratrix  v,  L.  B.  Dayhies, 

Sheriff  and  others. 


A  owed  two  promiBsory  notes,  secnrGd  by  mortgage  on  rejil  eatato.    After  the  first  note 

prescribed  on  its  face,  the  administratrix  of  tho  estate  of  A  jiaid  it.  B,  tbo  holder  of 
'  both  notes,  gave  up  the  one  which  was  paid,  and  resorted  to  executory  process  to  enforce 
payment  of  the  other  note  which  was  not  prescribed.  A  enjoined  the  sale  on  the  ground 
tiiat^  having  paid  a  certain  amount  to  the  holder  of  the  two  notes  alter  tho  tirst  one  waa 
prescribed  on  its  face,  it  became  the  duty  of  the  holder  to  impute  tho  paj'mont  thus 
made  to  the  other  note,  not  prescribed,  uid  to  enforce  payment  of  which  the  executory 
proceedings  are  now  taken.  Held— That^  in  a  case  like  this,  the  burden  of  showing  that 
the  payment  was  made  through  error  and  was  intended  to  be  applied  to  the  payment  of 
the  note  that  was  not  prescribed,  devolved  on  the  debtor,  and  not  on  the  holder  of  tho 
note. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Pointe  Coup6e. 
Miller^  J.    Vwrnas  if.  Hewes  and  ISamuel  J,  J.  Foxcell,  for  plain- 
tiff and  appellee.     W.  D.  Winter,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  The  plaintiff  enjoins  the  sale  of  a  plantation, 
beloDging  to  the  succession  of  Caleb  B.  Chinn,  advertised  for  sale 
under  an  order  of  seizure  and  sale. 

The  grounds  upon  which  the  injunction  is  based,  are,  first,  that  the 
district  judge  had  not  jurisdiction  to  grant  the  order;  second,  that 
there  was  no  authentic  evidence  of  the  transfer  of  the  notes  to  the 
present  holder;  and  third,  that  the  debt  was  extinguished  by  compen- 
sation. The  first  and  second  alleged  grounds  are  totally  unfounded  in 
fact,  and  they  are  not  insisted  on  in  this  court. 

The  third  ground  is  attempted  to  be  supported  by  alleging  that  the- 
tutrix  (who  is  now  the  administratrix  and  plaintiff)  paid  $7,137  77  to 
the  defendant  who  gave  up  one  of  the  notes,  then  held  by  her  against- 
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the  estate  administered  by  the  plaintiff,  and  that  said  note  was  pre- 
scribed at  the  time  of  payment,  and  that,  consequently,  the  sum  thaa 
paid  should  have  been  (and  was  by  law)  imputod  to  the  note  doe  in 
January,  1861,  which  forms  the  basis  of  the  executory  proceedings 
against  the  property,  the  sale  whereof  was  enjoined. 

The  note  paid  and  taken  up,  on  its  face,  was  prescribed  in  November, 
1865,  when  the  first  payment  was  made  on  it.  But  we  are  not  pre- 
pared to  say  that  it  was,  therefore,  in  fact  prescribed;  non  constat,  that 
the  course  of  prescription  had  not  been  interrupted.  Tlie  fact  of  pay- 
ment by  the  tutrix  creates,  at  least,  a  presumption  that  it  had,  for 
^'omniapra^sumuniur  rite  esse  a4:ta.*^  This  is  not  a  suit  brought  upon 
the  note  against  which  prescription  is  pleaded,  but  the  plaintiff, 
alleging  that  she  has  paid  money  in  error,  claims  the  right  to  require 
the  party  who  received  the  money  unduly,  to  apply  it  to  the  extin- 
gnishment  of  another  note  not  prescribed.  In  such  a  case,  it  seems, 
the  party  alleging  this  should  prove  it,  and  she  has  failed  to  establish 
this  fact,  even  with  the  evidence  received  by  the  district  judge.  But 
the  testimony  which  establishes  that  the  only  indebtedness  of  the 
deceased,  C.  B.  Chinn,  to  the  defendant,  Maher,  was  evidenced  by  the 
notes  held  by  her,  one  of  which  was  duo  in  1860  and  was  paid,  and 
one  other  due  in  1861,  which  forms  the  basis  of  this  contest,  should 
Iiave  been  received.  This,  if  a  fact,  is  susceptible  of  being  proved  by 
parol  or  any  other  kind  of  legal  evidence.  If  this  fact,  when  proved^ 
Trill  enable  the  court  to  understand  to  what  debt  a  written  acknow- 
ledgement made  by  the  deceased  referred,  that  can  not  be  a  reason 
for  excluding  the  testimony.  There  is  nothing  in  the  act  of  1858  which 
mill tatos  against  this  view.  The  law  provides  'Hhat  hereafter  parol 
evidence  shall  not  be  received  to  prove  an  acknowledgment  or  promise 
of  a  party,  dexxased,  to  pay  any  debt  or  liability  against  his  succession^ 
in  order  to  take  such  debt  or  liability  out  of  prescription  or  to  receive 
the  same  after  prescription  has  run  or  been  completed;  but  that  in  all 
Bach  cases  the  acknoxoledgmeni  or  promise  to  pay  shall  be  proven  by 
written  evidence,  signed  by  the  party  deceased,^^  etc.  Nor  is  there  any- 
diing  in  the  case  of  succession  of  Heldebrant  contrary  to  the  views 
above  expressed.    See  21  An.,  p.  551. 

The  acknowledgment,  relied  upon  in  the  case  now  under  considera- 
tion, is  in  writiny^  and  it  is  signed  by  the  deceased. 

In  two  letters  to  the  defendant's  son,  he  acknowledges  his  indebt- 
edness to  her,  and  promises  to  pay  as  soon  as  possible.  In  another  he 
says:  ** Please  find  a  check  for  $200  in  favor  of  your  mother,  which 
please  credit  on  my  note."  This  was  dated  twenty -fifth  November, 
1861.  In  his  letter  of  the  fourteenth  May,  1861,  he  proposes  to  give 
•n  order  on  Estlin  &  Co.  to  pay  over  to  her  the  proceeds  of  his  crop, 
to  the  amount  at  least  of  one  of  his  notes.  These  are  the  promises  and 
28 
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acknowledgments  which  the  act  of  1858  requires  to  be  in  foriUng  and 
signed.  There  is  nothing  in  the  laws  to  preveu  t  parol  proof  to  show 
that  no  other  debt  than  the  one  claimed  was  due  by  him  when  he  nutde 
the  acknowledgments  and  promises  to  pay. 

It  is,  therefore,  ordered  that  the  judgment  of  the  district  court  be 
OToided  and  annulled,  and  that  there  be  judgment  in  favor  of  defend- 
ants, dissolving  the  injunction,  with  twenty  per  centum  on  the  amount 
of  the  judgment  enjoined,  as  damages  and  costs  of  both  courts. 


No.  3139.— Gauthwaite,  Lewis  &  Stewart   v.  F.  Seip   and    A. 

£.  Casson. 

A  notary  public  who  haa  made  a  protest  of  a  promissory  noie  and  given  dne  notice  thereof 
to  the  indorsor,  can  not  be  permitted,  in  a  suit  to  enforce  payment  against  the  indorser, 
to  contradict  or  vary  wliat  he  has  certified  to  in  the  act  of  protest. 

APPEAL  from  the  Ninth  District  Court,  parish  of  Rapides.  Oshorn,  J. 
B,  A.  Hunter,  ior  plaintiffs  and  appellants.     T,  C,  Manning,  for 
defendants  and  appellees. 

LuDELiNG,  C.  J.  The  plaiDtilTs  sue  on  a  note  of  F.  Scip,  made  to 
the  order  of  A.  £.  Casson  and  indorsed  by  her.  The  defense  of  tho 
indorser  is  that  she  is  discharged  from  liability  by  the  failure  of  the 
plaintiffs  to  demand  payment  of  the  maker  at  the  maturity  of  the  noto. 

The  note  was  payable  on  tlie  second  of  May  and  was  due  and 
demandable  on  tlie  fifth  of  May,  1870. 

The  protest  recites  that  **on  the  fifth  of  May,  1870,  at  the  request  of 
Messrs.  Garth waite,  Lewis  &  Stewart;  the  holders  of  the  original  note, 
whereof  a  copy  is  on  the  reverse  hereof  written,  I,  William  W.  Whet- 
tington,  Jr.,  a  notary  public  in  and  for  the  parish  of  Bapidcs  and  State 
of  Louisiana,  daly  commissioned  and  sworn^  presented  the  said  note 
to  Mrs.  Eliza  Seip,  the  mother  of  the  maker,  Frederick  Seip,  at  the 
demicile  of  the  said  Frederick  Seip,"  etc.  Tho  notary  was  introduced 
as  a  witness  to  contradict  this  statement  in  the  protest.  ^' A  public 
officer  who  has  given  a  solemn  certificate  in  his  official  character  and 
under  his  seal,  can  not  be  listened  to  as  a  witness  to  prove  it  false. 
Tiiere  is  a  degree  of  turpitude  in  certifying  as  true  what  the  officer 
does  not  know  to  be  true,  as  well  as  in  certifying  what  he  knows  to  be 
false.  In  either  case,  whatever  may  be  the  palliating  circumstances, 
in  foro  conscieniioi  we  think  the  falsity  of  the  certificate  ought  not  to 
be  shown  by  the  testimony  of  the  officer  himself."  14  La.,  p.  382; 
5  Rob.,  200;  7  Rob.,  854. 

In  this  case,  however,  even  if  we  give  effect  to  the  testimony  of  the 
notary,  it  is  so  vague  and  uncertain  as  not  to  rebut  the  legal  presump- 
tion in  favor  of  the  correctness  of  the  statements  in  the  protest* 
2R.82. 
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It  is  therefore  ordered  and  adjadged  that  the  jadgment  of  the  district 
court  he  avoided  and  reversed,  and  that  there  be  jadgment  in  favor  of 
the  plaintiffs  against  Adelia  £.  Casson  for  the  sum  of  lourteen  hundred 
«nd  forty  one  dollars  and  sixty  eight  cents,  with  interest  at  the  rate  of 
dgbt  per  centnm  per  annum  thereon  from  the  second  day  of  May  1866, 
eost  of  protest  and  costs  of  both  conrU 
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l^'o.  2194. — ^Robert  P.  Tietgbns,  Tutor,  etc.  v.  Succession  of      cafc  i 

'  '  '119  ^1 

Kampkr,  etc.  "^ 

IkO  appeal  lies  fW>m  a  Judgment  trntil  it  is  signed  by  the  Judge. 

APPEAL  from  the  Second  District  Court,  parish  of  Jefferson.  Par- 
dee, J.  A,  Cusdbat  and  H,  Commandeur,  for  plaintiff  and  appellee. 
Henry  Dugue^  for  defendant  and  appellant. 

Howe,  J.  This  appeal  purports  to  have  been  taken  from  a  judg- 
ment rendered  December  23,  1868,  and  signed  December  30,  1868. 
There  were  reasons  for  juvlgment  filed  December  8  and  December  23, 
1863,  but  not  signed.  There  is  no  regular  judgment  in  the  record^ 
certainly  none  that  is  signed. 

Appeal  dismissed. 

Bchearing  refused. 


No.  2215. — Reeve,  Case  &  Co.  v.  The  Fiicenix  Insurance  Company. 

Tte  faisnred  ia  bound  by  all  the  conditions  and  restrictions  clearly  written  or  printed  in  the 
body  of  the  policy.  Therefore,  if  he  has  kept  certain  combustiblcsi  and  intiammable  oils 
stored  in  the  building  insured,  which  were  specially  excepted  from  rink  by  the  insurers, 
and  fire  occurs,  he  can  not  recover  the  amount,  or  any  portion  of  the  insurance  from  the 
company.  In  such  a  case,  the  insured  will  not  be  permitted  to  urge  that  the  exceptiona 
were  not  specially  pointed  out  to  him  at  the  time  the  insurance  was  effected,  nor  will  tho 
fact  that  anch  exceptions  are  unusual  among  the  insurance  companies  in  the  city  of  "Sew 
Oileana,  avail  him.  Having  accepted  and  taken  poaseaaion  of  the  policy,  he  is  presumed 
to  be  fismiliar  with  all  its  clauses  and  provisions. 

APPEAL  from  the  Filth  District  Court,  parish  of  Orleans.     Leau-- 
moni,  J.     Hornor  dc  Benedict^  for  plaintiffs  and  appellants.     M,  Mm 
Coken^  tor  defendant  and  appellee. 

This  case  was  tried  by  a  jury  in  the  court  below. 

Howe,  J.  The  plaintififs  sued  on  a  policy  of  insurance  against  fire. 
The  defendant  answered  by  a  general  denial  and  by  the  further  allega- 
tions that  in  the  body  of  the  policy  it  was  provided  that  '*  petroleum, 
Tock,  earth,  coal,  kerosene,  or  carbon  oils  of  any  description,  whether 
trade  or  refined,  benzine,  benzole,  naptha,  camphene,  spirit  gas, 
Irarning  fluid,  turpentine,  phosgene,  or  any  other  inflammable  liquid, 
tte  not  to  be  stored,  used,  kept,  or  allowed  ou  the  above  premises. 
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Beeve,  CaM  &  Co.  t.  The  PboNilx  Infliiranoe  Company. 

temporarily  or  permanently,  for  sale  or  otherwise,  nnless  with  written 
permission  indorsed  on  this  policy,  otherwise  this  policy  shall  be  null 
and  void,"  and  that  some  one  or  more  of  the  above  named  articles 
were,  daring  the  existence  and  running  of  said  policy,  *' stored,  used, 
kept,  or  allowed  on  the  premises  insured,  temporarily  or  permanently, 
for  sale  or  otherwise,  without  written  permission  indorsed  on  the 
policy,^'  and  that,  by  reason  of  this  violation  of  said  provision  of  the 
policy,  the  same  became  null  and  void. 

Defendant  further  alleged  that  by  the  said  policy  it  was  provided 
that  '*camphene,  spirit  gas,  burning  fluid,  phosgene,  or  any  other 
inflammable  liquid,  when  used  in  stores,  warehouses,  shops  or  manu- 
factoiics,  as  a  light,  subjects  the  goods  therein  to  an  additional  charge, 
and  permission  for  such  use  must  be  indorsed  in  writing  on  the  policy, 
otherwise  the  insurance  shall  be  void ; "  and  that  one  or  more  of  said 
articles  were  used  in  the  premises  insured  as  a  light  without  the  pay- 
ment of  an  additipnal  charge,  and  permission  for  such  use  was  not 
indorsed  in  writing  on  tlie  policy,  and  that,  therefore,  the  insurance  i» 
void. 

Tht  case  *tas  tried  before  a  jury  who  rendered  a  verdict  for  de- 
fendant, and  from  the  judgment  thereon  the  plaiutifis  have  appealed. 

The  evidence  adduced  on  the  trial  satisfied  the  jur^-,  and  made  it 
reasonably  certain,  that  coal  oil  was  ''stored,  kept,  used  and  allowed" 
on  the  premises  after  insurance  and  before  the  fire  took  place  in  large 
quantities,  and  made  it  highly  probable  that  the  fire  was  caused  by  the 
explosion  of  a  coal  oil  lamp,  and  considerably  aggravated  by  the 
presence  of  the  forbidden  combustibles.  Indeed,  it  is  not  seriously 
contended  by  the  plaintiffs  that  these  provisions  were  not  violated. 
But  they  contend  that  the  insured  were  not  bound  by  the  clauses  in 
question:  First,  because  'Hhey  were  not  usual  in  this  market;'* 
second,  because  *'  the  agent  of  the  defendant  concealed  the  unusual 
clauses  from  them ; "  third,  because  **  the  attention  of  the  insured  was 
not  specially  directed  to  them,"  when,  "if  they  had  known  of  sacli 
clauses,  they  would  not  have  effected  the  insurance  in  the  defendant's 
company." 

First — We  do  not  think  the  unusual  character  of  these  clauses  in 
New  Orleans,  if  established,  could  affect  the  right  of  defendant  under 
the  circumstances  of  this  case.  The  policy  was  accepted  by  the  in- 
sured nearly  a  month  before  the  fire ;  the  assent  of  the  insured  to  all 
its  provisions  is  presumed;  and  to  allow  the  express  contract  of  the 
company  to  be  varied  or  impaired  by  the  contracts  of  other  companies 
in  the  same  city,  would  be  very  dangerous. 

Second — There  is  no  evidence  to  establish  the  serious  charge  that  the 
agent  of  the  defendant  concealed  these  clauses  fh>m  the  insured.  He 
signed  and  delivered  to  them  the  policy  in  the  usual  way.    The  clausea 
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iD  qoestioii  are  printed  plainly  in  the  same  type  as  the  rest  of  the  body 
of  the  instrnment,  with  the  first  words  of  each  in  capitals,  and  atten- 
doii  called  to  the  paragraphs,  respectively,  by  an  index  (GT),  If  the 
issared  did  not  examine  the  policy,  it  would  seem  to  have  been  their 
own  fault    2  Cranch,  444. 

Udrd—We  do  not  think  the  rights  of  the  defendant  can  be  impaired 
by  the  fact  that  the  attention  of  the  insured  was  not  specially  directed 
to  thepe  clauses.  As  before  remarked,  the  policy  was  executed  and 
delivered  to  the  insured  in  the  usual  way.  It  is  not  a  long  document. 
It  could  be  read  in  a  few  moments.  It  remained  in  possession  of  the 
insured  for  twenty-six  days  before  the  fire.  We  think  the  insured 
mast  be  held  to  be  fully  bound  by  its  terms. 

Judgment  affirmed. 


No.  2192. — DuuMMOND,  Doia  &  Co.  v,  Stba^ibr  Castro  ana  Owners. 

Tb  tnable  a  defendant  to  recover  damagea  fat  the  non-eompletioii  of  a  job  of  repairing  a 

team  boiler  within  the  time  speoifled  in  the  contract,  it  mu«t  be  shown  by  defendant  that 

the  fiMilt  was  with  the  pUiintiff.    If  the  evidence  ahowe  that  the  delay  was  nnavoidable, 

and  that-  the  plaintiff  made  the  defendant  ac()iiainted  with  the  caoaea  of  the  delay,  no 

damaffea  cam  be  recovered  on  acooont  tbereoL 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Leau- 
mont,  J.    Hornor  d  Benedict  and  E,  FeavBon,  for  plaintiffs  and 

appellants.     George  L,  Bright,  for  defendant  and  appellee. 

Howell,  J.  Plaintiffs  sue  for  $950  for  materials  furnished  and  re- 
pairs made  to  the  steamer  Castro. 

The  answer  presents  the  general  issue  and  a  plea  in  reoonyention  for 
damages  caused  by  the  non-completion  of  the  work  within  the  stipu- 
lated time.  The  correctness  of  plaintiffs'  claim  is  not  disputed.  The 
contest  relates  to  the  alleged  damages  for  which  tlie  judge  a  quo  gave 
judgment.  Tbe  work  was  done  under  a  contract  in  the  shape  of  the 
following  proposal: 

"Sir — We  respectfully  propose  to  repair  the  boiler  of  the  C.  Castro, 
to  wit:  To  cut  old  head,  tube  sheet  and  flues;  furnish  one  new  head 
and  tube  sheet  and  sixty  new  three  and  one-half  inch  tubes;  place 
tbe  same  proi>erly  in  boiler.  The  above  materitds  to  be  first  quality 
and  workmanship  on  same  to  be  first  class  for  the  sum  of  nine  hundred 
and  fifty  ($950)  dollars. 

Should  you  see  proper  to  favor  us  with  the  work,  we  would  require 
sufficient  time  to  receive  the  iron  from  New  York,  as  there  is  none  in 
tlie  city,  which  would  be  about  twenty  (20)  days,  and  therefore  would 
not  be  able  to  complete  the  work  in  less  than  four  weeks  from  the  time 
of  eommeneement.  Yeiy  xeapeetf ully, 

(Signed)  DBUMMOND  DOIG  &  CO., 

Per  Kahe." 
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So  soon  as  this  proposition  was  accepted,  plaintiffs  ordered  the  neces- 
sary materials  from  tlieir  correspondent  in  New  York,  and  when  the 
vessel  was  delivered  to  them  they  commenced  the  work,  before,  how- 
ever, receiving  the  ordered  materials,  and  did  not  complete  the  work 
until  the  expiration  of  six  weeks  from  that  time.    It  is  shown  that 
they  used  every  means  to  procure  the  iron  from  New  York,  and  that,, 
had  it  been  received  In  the  ordinary  time  for  filling  such  orders,  they 
could  have  finished  the  work  in  the  time  referred  to  in  their  proposal ; 
but  the  iron  was  not  in  New  York,  and  their  agents  or  correspondents 
had  to  send  to  the  mills  in  Pennsylvania  to  obtain  it.    This  delay  was 
reported  to  the  defendant,  and  a  letter  from  New  York,  explaining  its 
cause,  was  shown  to  him.    Plaintiffs  were  evidently  not  in  fault. 
Their  importunity  with  the  New  York  merchants  caused  the  lattbr  to 
'  decline  any  further  orders  from  them.    And,  besides,  the  written  pro- 
posal of  plaintiffs  does  not  ^x.  a  positive  term.    They  say:     "We 
would  require  sufficient  time,  which  would  be  about  twenty  days,  and 
therefore  would  not  be  able  to  complete  the  work  in  lees  than  fonr^ 
weeks  from  time  of  commencement."    They  do  not  say  they  would 
complete  it  within  four  weeks.    Thtsir  object  was  to  inform  defendant 
that  a  delay  was  requisite  to  procure  the  necessary  iron  and  that  the^ 
completion  of  the  job  would  depend  on  its  reception. 

Under  the  circumstances,  plaintiffs  were  not  liable  for  any  alleged, 
damages  which  defendant  claims. 

It  is  therefore  ordered  that  the  judgment  against  plaintiffs  on  de- 
fendants' reconventional  demand  herein  be  reversed  and   annulled, 
and  that  there  be  judgment  thereon  in  favor  of  plaintiffs,  with  costs, 
of  both  courts. 

Rehearing  refused. 


No.  3205.— George  C.  Benham  et  als.  t;.  W.  W.  Colliks,  Sheriff,  et  als. 


MB  2n[  j^  bond  taken  by  the  sheriff;  under  tat  order  of  the  oonrt,  for  the  release  of  property  nnder^' 
I  fS&   ISSi  aeieure,  most  contain  all  the  formalities  required  for  the  execution  of  Judicial  bonds.    If 

1 110    478  defective  in  this  respect,  It  Is  not  binding  on  the  snreties.    Therefore,  if  a  bond  of  rdeaae 

of  property  under  seixure  be  not  signed  by  the  principal  but  be  only  signed  by  the  sure> 

ties,  it  is  not  binding  on  the  principal  nor  the  sureties. 

APPEAL  from  the  Thirteenth  Judicial  District,  parish  of  Carroll. 
Hough,  J,  J.  Ediioards  Leonard,  for  plaintiffs  and  appellants. 
Sparrow  dk  Montgomery,  for  defendant;  M.  Duhoae  and  W.  B,  Spencer, 
for  Collins,  Sheriff,  appellees. 

Taliaferro,  J.  Lucy  Owen,  having  leased  her  plantation  to  Boss 
and  Andrews  for  the  years  1867  and  1868  for  a  large  sum,  specified  in 
a  written  instrument,  and  the  lessees  failing  to  fulfill  their  obligations, 
the  lessor  brought  suit  against  them  and  seized  provisionally  the  crop 
of  cotton  of  1867  or  that  part  of  it  which  was  in  the  fields  and  nn- 
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picked  at  the  time  of  the  seizure  and  likewise  all  the  stock,  work 
animals,  farming  utensils,  etc.  The  seizure  was  released  under  a  bond, 
eoDditioned  that  the  property  should  be  returned  and  made  subject  to 
Hich  jadgment  as  might  be  obtained  by  the  lessor,  or  that  the  obligors 
on  the  bond  should  pay  $11,000.  Beuham  and  McMillen  are  sureties 
on  this  bond  with  Andrews  as  principal.  Boss  and  Andrews,  it  ap-^ 
pears,  went  into  bankruptcy,  and  no  active  measures  have  since  been 
taken  to  prosecute  the  suit.  Under  this  state  of  things  the  two  sure* 
ties  bring  this  action  against  the  sheriff  and  Lucy  Owen  to  annul  the 
bond  and  release  them.     The  grounds  taken  are : 

First — That  the  bond  of  release  was  not  signed  by  the  principalsji. 
Boss  and  Andrews. 

Second — ^Because  there  was  no  law  in  force  at  the  time  the  bond  was. 
executed,  authorizing  property  proviaionally  seized  for  the  payment  of 
rent,  to  be  released  under  bond. 

The  defendant  in  this  suit,  Lucy  Owen,  in  her  answer  denies  gener- 
ally the  allegations  of  the  petition;  alleges  that  her  lessees  and  the 
plain tifb  are  liable  on  the  bond,  and  prays  judgment  against  them  »» 
foUdo  for  the  amount  of  the  bond.  The  sheriff  answered  that  on  his. 
personal  Tesponsibility  he  agreed  to  have  the  property  seized  under 
the  lessor's  writ  in  the  hands  of  Andrews,  and  took  the  bond  declared 
opon,  with  the  plaintiffs  as  sureties;  that  Andrews  converted  the 
property  released  to  his  own  use,  and  that  through  the  failure  of 
Andrews  and  his  sureties  to  return  the  property  to  him,  a  fraud  has. 
been  perpetrated  upon  him ;  that  Andrews  received  a  good  and  valid 
consideration  in  the  use  and  enjoyment  of  the  property ;  admits  his- 
own  responsibility  to  Lucy  Owen,  but  prays  judgment  in  soUdo  against 
the  plaintififo  for  the  amount  of  the  bond. 

The  judge  a  quo  considered  the  bond  defective  as  a  judicial  bond 
and  gave  judgment  against  the  defendant,  Lucy  Owen,  on  her  direct 
demand;  bat  rendered  judgment  in  favor  of  the  sheriff  (for  the  use  of 
Lncy  Owen,  administratrix)  against  the  plaintiffs,  as  sureties  of  Boss, 
and  Andrews,  for  $7000,  on  their  failure  to  restore  the  property  released 
by  the  bond.  From  this  judgment  the  plaintiffs  have  appealed*  The 
bond  was  signed  by  Andrews  alone  and  the  two  sureties.  The  order 
of  court,  allowing  the  parties  to  give  bond,  authorizes  Bosks' and  Andrews, 
to  execute  bond  with  solvent  security,  etc. 

We  think  the  bond  clearly  defective  and  not  obligatory  upon  any  of 
the  parties  to  it.  See  case  of  King  and'  Gerson  v.  Baker,  7  An.  571 ;. 
16L.R.174. 

It  i&  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed ;  that  the  plain- 
tilb  be  released  from  liability  on  the  bond,  the  defendants  paying  costs, 
in  both  courts. 
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Wella,  Cnntor  v.  WeUa,  Xxecutor. 

No.  3169.— Jefferson  Wells,  Curator  v,  J.  M.  Wells,  Executor. 

The  exception  to  the  capacity  of  the  plaintiff  to  stand  in  Judgment  must  be  pleaded  in  Umine 
liHg,  If  only  made  at  the  time  the  answer  is  filed  and  the  defendant  goes  to  trial  with- 
out requiring  a  decision  thereon,  it  will  be  presumed  to  have  been  waived,  and  will  not 
be  considered  thereafter. 

A  party  defendant,  having  admitted  in  the  record  in  the  court  below  that  the  plaintiff  had 
established  a  portion  of  his  demand,  can  not  be  idlowed  to  question  its  correctness  on 
appeaL 

APPEAL  from  the  Ninth  District  Court,  parish  of  Rapides.  Oshorn, 
J.  E,  I^Oi'th  Cullonij  William  A.  ISeay  and  H.  8,  Losee,  for  plain- 
tiff and  appellee.  J,  G.  White  and  T,  O.  Manning j  for  defendant  and 
appellant. 

Howe,  J.  The  plaintiff,  as  curator  of  Mrs.  Martha  L.  Wells,  an 
interdicted  person,  instituted  this  action  against  J.  M.  Wells,  executor 
of  T.  J.  Wells,  deceased,  to  recover  one  undivided  half  of  a  tract  of 
land,  one-half  of  one  hundred  head  of  cattle  and  the  sum  of  $17,850 
with  interest  from  judicial  demand. 

The  decedent,  T.  J.  Wells,  represented  by  the  defendant,  was  the 
husband  of  the  insane  lady  who  is  represented  by  the  plaintiff.  The 
land,  cattle  and  money  are  claimed  as  paraphernal  property  of  the 
wife,  inherited  from  her  father  and  taken  into  possession  of  her  hus- 
band many  years  since. 

The  answer  of  the  defendant  was,  first,  a  general  denial.  He  then 
denied  the  capacity  of  the  plaintiff,  and  then  set  up  special  defenses 
which  will  be  noticed  hereafter. 

Tho  exception  to  the  rcpresent-ative  capacity  of  the  plaintiff  not 
having  been  pleaded  in  limine  litis,  and  the  defendant  having  gone  to 
trial  on  the  merits  without  having  required  a  decision  thereon,  the 
point  will  not  be  considered  at  this  stage  of  the  case.  19  L.  4:29 ;  3 
An.  150;  6  An.  533;  11  An.  688. 

First — i^n  the  merits  we  find  the  admission  of  both  parties  tliat  the 
plaintiff,  as  curator,  had  established  his  claims  to  an  undivided  half  of 
one  thousand  arpents  of  land,  and  thus  far  the  judgment  can  not  be 
complained  of.  The  improvements  appear  either  to  have  been  on  the 
land  when  inherited  by  the  interdict,  or  to  have  been  built  out  of  the 
proceeds  of  the  plantation  while  managed  as  her  separate  property, 
and  under  her  own  administration. 

Second — The  claim  for  the  cattle  seems  to  be  made  out. 

Tliird — The  claim  for  money  received  by  T.  J.  Wells  is  clearly- 
proved  by  the  recitals  in  the  act  from  T.  J.  Wells  to  Martlia  L.  Wells, 
of  February  20,  1843,  and  the  oral  testimony  of  witnesses  in  the  case. 
It  does  not  clearly  appear  that  any  portion  of  these  sums  represents 
the  supposed  value  of  slaves,  as  alleged  in  the  answer* 

Judgment  affirmed* 


NEW  OfiLEANS,  MARCH,  1871.  225 

state  ex  rel.  S.  Belden,  Attorney  General  t.  Borgeas  et  ftls. 

No.  3102. — The  State  op  Louisiana,  ex  rel.  S.  Belden,  Attorney 

General  v.  H.  T.  Burgess  et  als. 

The  act  of  Qte  General  Assembly  of  1865,  No.  53,  granting  to.certainindividoals  named 
theroin  the  right  to  cut  a  canal  throagh  the  territory  of  the  State  of  Looisiana  and  to 
me  the  lands  contignons  thereto  for  the  term  during  -vrhich  the  canal  is  to  be  enjoyed  by 
the  grantees,  after  which  the  lands  are  to  revert  to  the  State,  is  not  a  giving  of  State  aid 
▼ithin  the  meaning  of  article  113  of  the  Gonstitntion  of  1864.  Nor  is  the  right  given  the 
granteM  by  the  act  No.  53  of  1865  to  acquire  the  lands  drained  by  the  canal,  a  giving 
of  State  aid.  This  latter  clause,  conferring  on  the  grantees  the  right  to  acquire  the  lands 
drained  by  the  canal,  only  confers  a  pre-emption  or  preference  on  the  grantees  over  other 
penoDs  to  acquire  certain  lands.  This  act  does  not,  therefore,  violate  article  113  of  the 
Gonstitntion  of  1864.  which  was  in  force  at  the  time  it  was  passed. 

The  act  of  186.%  No.  53,  while  it  confero  certain  rights  and  privileges  on  the  individuals 
named,  does  not  constitate  them  a  Judicial  iicrson.  It  Lb  not,  therefore,  in  violation  ol 
vticle  131  of  tlie  Constitution  of  1864,  which  prohibits  the  LegiaUture  from  creating  a 
corporation. 

Tbia  act  does  not  violate  article  1S7  of  the  Constitution  of  1864,  which  declares  that  the 
awamp  lands  granted  by  Congress  to  the  State  to  aid  in  levying  and  drahiing  them,  etc., 
ahall  not  be  diverted  from  the  purposes  for  which  they  were  granted,  because  it  contains 
nothing  which  would  indicate  a  purpose  to  violate  this  provision.  It  simply  gives  the. 
grantees  the  right  of  pre-emption  and  fixes  tho  price,  and  gives  to  them,  on  condition  thafe 
they  shall  cut  the  canal  within  a  given  time,  a  term  of  credit.  It  directs  that  the  pre 
ceeds  arising  from  the  sale,  when  due,  shall  bo  paid  into  the  treasury,  where  the  pre- 
samption  is  that  they  will  be  applied  for  the  purposes  for  which  the  donation  by  Congress 
was  made. 

rhc-  proclamation  of  the  President  of  the  United  States,  dated  twentieth  of  August,  1866, 
declarin;;  that  peace  existed  throughout  the  United  States,  is  the  period  at  which  the  late 
war  iMjtween  the  United  States  and  the  so  called  Confederate  States  terminated.  There* 
fore  the  work  of  cutting  a  canal  through  the  territory  of  Ix>uisiana,  as  authorised  by  the 
act  No.  S3,  of  1S65,  which  was  required  by  said  act  to  be  commenced  within  four  months 
from  the  termination  of  the  war  which  was  then  going  on,  was  commenced  within  tJie 
time  required,  if  commenced  within  four  months  from  and  after  the  date  of  twentieth 
of  Augiiat.  18C6. 

The  Stato,  through  the  action  of  her  Legislature  having  thrown  obstacles  in  the  way  of  the 
cooipletion  of  tho  canal  which  she  had  authorized  certain  individuals  to  construct,  can 
not  bo  jicnnittod  to  claim  a  forieiture  of  tho  grant  on  account  of  the  non-completion 
within  the  time. 

The  Iie^HL<itnTe  can  pass  no  law  which  impairs  the  obligations  of  a  contract.  The  power 
and  right  of  intorpretuig  laws  belong  to  the  judiciary  alone.  Therefore,  an  act  of  the 
General  AsK-cmbly  wliich  assumes  to  judge  when  an  obligation  has  been  violated  or  when 
a  tia^t  or  franchise  has  been  forfeited,  is  absolutely  null,  because  the  Legislature  has  no 
power  to  pass  such  an  act  or  to  sit  in  judgment  in  such  a  case. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Dibble,  J. 
Simeon  Belden^  Attorney  General,  relator,  appellant.  Cotton  iSc 
Levy,  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  This  salt  was  instituted  to  prevent  the  defendants 
from  acting  under  a  grant  made  to  them  by  an  act  of  the  Legislature 
of  tbis  State  in  1865,  numbered  52,  on  the  grounds  that  the  act  was 
unconstitutional }  that  it  had  been  repealed  by  a  subsequent  act  of  the 
Legislature,  and  that  defendants  had  failed  to  commence  the  work 
within  four  months  after  the  termination  of  the  war  or  to  complete 
the  work  within  three  years  thereafter. 

I'irst — It  is  contended  the  law  in  question  is  in  contravention  of 

articles  112,  121  and  127  of  the  Constitution  of  1864,  in  force  when  the 

act  was  passed.     Article  1 12  provides  that  State  aid  shall  not  be  given 

to  companies,  etc.    The  act  No.  52  does  not  give  aid  in  the  sense  of  the 

29 
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State  ex  reL  S.  Belden,  Attorney  Ctenenl  ▼.  Bnrgese  et  als. 

article  of  the  Constitation.  It  grants  a  privilege  to  certain  individuala 
to  cat  a  canal  throagh  the  territory  of  the  State  of  Lonisiana  and  to 
use  the  lands  contigaous  to  the  canal  for  its  benefit  for  the  term  during 
which,  by  the  act,  the  canal  is  to  be  enjoyed  by  the  grantees.  But 
these  lands  and  tlie  canal  are  to  revert  to  the  State  after  the  lapse  of 
fifty  years. 

Nor  is  the  right,  given  the  grantees  to  acquire  the  lands  drained  by 
the  canal,  a  giving  of  aid  by  the  State.  It  is  simply  a  right  of  pre- 
emption— a  right  to  purchase  by  preference  lands  which  are  supposed 
to  be  of  little  value  in  their  present  condition,  but  which  may,  and 
probably  will,  be  rendered  valuable,  should  the  canal  ever  be  cut. 

The  act  does  not  create  a  corparaiMm.  It  confers  certain  rights  and 
privileges  on  the  individuals  named,  but  it  does  not  constitute  them  a 
iuridical  person;  therefore  it  does  not  violate  article  121.  Neither 
does  the  act  violate  article  127,  which  declares  that  the  swamp  lands 
granted  by  Congress  to  the  State  to  aid  in  levying  and  draining,  in 
.  order  to  reclaim  the  swamp  and  overflowed  lands,  shall  not  be  diverted 
from  the  purposes  for  which  they  were  granted.  There  is  nothing  in. 
the  act  to  indicate  a  purpose  to  violate  this  provision  of  the  Constitu- 
tion. It  gives  the  grantees  a  right  of  pre-emption ;  fixes  the  price  at 
twenty -five  cents  per  acre,  and  gives  a  term  of  credit  to  them  on  con- 
dition that  they  shall  cut  the  canal.  When  the  proceeds  of  these  lands- 
shall  have  been  paid  into  the  treasury,  we  are  bound  to  presume  tliey 
will  be  appropriately  applied  to  the  purposes  intended  by  Congress. 
Besides,  it  is  not  unreasonable  to  suppose,  and  witnesses  in  this  case 
have  stated,  that  the  cutting  of  the  canal  will  drain  much  of  the  swamp 
and  overflowed  lands  through  which  it  is  to  pass  and  thus  partially 
carry  into  effect  the  enliglitened  and  liberal  x>olicy  of  the  General 
Government  in  making  thase  grants  of  swamp  lands  to  the  State. 

Second — Have  the  grantees  complied  with  the  conditions  of  their 
grant  by  commencing  the  work  within  four  months  and  completing  it 
within  three  years  after  the  termination  of  the  war  ? 

It  is  proved  that  the  work  was  commenced  on  or  about  the  twenty- 
seventh  day  of  April,  1866. 

The  President  of  the  United  States  issued  his  peace  proclamation  oik 
the  twentieth  of  August,  1866,  and  the  Supreme  Court  of  the  United 
States  has  decided  that  the  proclamation  fixed  the  period  when  the- 
war  terminated.    9  Wallace,  56. 

The  work,  therefore,  was  commenced  in  time. 

The  Legislature  of  the  State  passed  a  joint  resolution  on  the  thir- 
teenth March,  1866,  directing  proceedings  to  be  instituted  by  the- 
Attomey  General  for  the  forfeiture  of  the  grant,  and  in  March,  1867, 
the  Legislature  passed  an  aot  to  repeal  the  law  enacted  in  1865,. 
snaking  the  grant. 


r 


NEW  ORLEANS,  MARCH,  1871.  227 

State  ex  rel.  Belden,  Attorney  General  ▼.  Bargees  et  ale. 

The  evideDce  in  the  reeord  shows  that  the  passage  of  the  joint  reso- 
lation  and  the  act  of  repeal  affected  the  credit  of  the  defendants  so 
gerioQsly  that  they  were  unable  to  carry  on  the  work }  and  that  the 
/ailare  to  complete  the  canal  withia  the  time  fixed  was  owing  to  the 
QDJnstifiable  acts  of  the  Legislature.  The  State  should  not  be  per- 
mitted to  claim  a  fbrfeiture  of  the  grant  for  the  non-completion  of  the 
canal,  when  the  acts  of  the  Legislature  interposed  obstacles  which 
letarded,  if  they  did  not  actually  prevent,  the  completion.  It  is  a  per-> 
fectly  well  settled  principle  of  jurisprudence  that  no  one  can  take 
advantage  of  his  own  wrong.  Pothier  on  Obligations,  No.  212;  C.  C. 
article  204  (2035  French  text);  19  La.  501 ;  4  R.  45. 

Third — It  is  now  well  settled  that  a  Legislature  can  not  impair  the 
obligation  of  a  contract  entered  into  by  a  former  Legislature.  6  Cranch, 
8/ ;  Flotcher  v.  Peck,  Woodward  v.  Dartmouth  College,  4  Wheaton, 
518:  12  La.  332;  State  v.  Beimudez,  0  R.  115;  11  R.  414;  Constitution 
of  United  States,  article  1,  section  10. 

The  act  of  1865,  granting  certain  rights  or  privileges  to  defendants, 
was  a  contract  the  obligation  of  which  could  not  be  impaired  by 
sabscquent  acts  of  the  General  Assembly.  And  it  is  equally  clear 
that  the  duty  of  interpreting  laws  belongs  to  the  judiciary f  and  it  alone 
bas  the  power  to  decide  when  an  obligation  has  been  violated,  or  when 
a  right  or  franchise  has  been  forfeited.  The  act  of  the  Legislature 
passed  thirteenth  March,  1867,  and  numbered  62,  is,  therefore,  uncon- 
stitutional, null  and  void. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed,  with  costs. 


Howe,  J.,  dissenting,  1  am  constrained  to  think  that  the  act  in 
qaestion  is  in  conflict  with  that  article  of,  the  Constitution  of  1864 
vhich  provided  that  the  aid  of  the  State  should  not  be  given  to  com- 
panies or  associations  of  individuals  in  a  certain  way  and  under  cer- 
tain limitations.    Article  112.    I  must,  therefore,  dissent  in  this  case. 


No.  3170. — A.  VoiNCHE  V.  F.  Villemarette* 

Ths  ooDection  of  a  note,  the  consideration  of  which  is  shown  to  be  Confederate  treasury 
notes  and  money  lost  in  playing  cards,  can  not  be  Jadicially  enforced.  And  if  judgment 
baa  been  given  In  tlie  court  below  for  a  portion  of  the  note,  and  the  evidence  shows  that 
the  entire  note  is  tainted  with  illegality,  the  Supreme  Court  will,  in  the  interest  of  public 
policy,  reject  the  whole  demand. 

APPEAL  from  the  Seventh  District  Court;  parish  of  Avoyelles. 
Millery  J.     Irion,  Overton  (&  Cullom,  for  plaintiff  and  appellant. 
S.  B.  Tliorpe,  for  defendant  and  appellee. 

LuDEUNG,  C.  J.    This  is  an  action  on  a  note  for  $1300,  with  inter- 
est   The  defense  is  that  the  consideration  of  the  note  was  illegal. 
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Yoinche  v.  Yillomarette. 

There  was  judgment  in  favor  of  the  plaintiff  for  $10  65,  and  the 
plaintiff  has  appealed. 

The  evidence  proves  that  the  note  sued  on  was  given  to  replace 
three  others  which  had  been  given  for  Confederate  money  and  money- 
lost  at  cards. 

The  note  is  tainted  with  illegality,  and  courts  of  justice  will  not 
lend  their  aid  to  enforce  its  collection.  1  Parsons  on  Contrasts,  456 ', 
6  Rob.,  115;  21  An.  325;  22  An.  462;  art.  127  Constitution. 

It  is  our  duty  under  the  law  and  in  the  interest  of  public  policy  to 
reject  the  whole  demand.  It  is  therefore  ordered  that  the  judgment  of 
the  lower  court  be  avoided  and  reversed,  and  that  the  plaintiff's 
demand  be  rejected,  with  costs  of  both  courts. 


No.  3149. — Succession  op  P.  P.  Prudiiomme — Opposition  of  Citizens' 

Bank,  et  als. 

An  administrator  who  hius  admitted  the  correctness  of  debts  against  the  succession  he  rep- 
resents, will  not  afterwurd,  on  the  trial  of  opposition  to  tlio  tableaax  he  has  filed,  be 
permitted  to  allege  or  show,  either  in  his  individoal  capacity  or  as  the  representative  of 
the  succession,  that  the  debts  which  he  has  admitted,  are  incorrect.  Therefore  his 
answer  to  oppositions  filed  by  the  creditors,  in  which  he  asks  an  amendment  of  the 
tableaux  on  the  ground  that  claims  which  he  has  admitted  to  be  con-cct,  are  incorrect, 
should  not  be  pennitted  to  bo  filed  in  the  record. 

All  snccessions  must  be  opened  and  settled  in  the  parish  courts.  Therefore,  if  an  acoonnt 
and  tAbleanx,  made  out  and  filed  by  the  administrator  in  tho  parish  court,  be  opposed  by 
the  creditors,  such  oppositions  can  only  be  disposed  of  by  tlie  pai'ish  court,  irrespective 
of  tho  amount  involved. 

APPEAL  from  Parisli  Court,  parish  of  Nathitoches.    H,  C.  Myera^ 
Parish  Judge.     Pier  son  &  Levy^  for  appellees.     CluvpUn,  Morse  cfc 
Chajyllny  for  opponents  and  appellants. 

LuDKLiNG,  C.  J.  An  account  of  the  administration  of  the  succes- 
sion of  Pierre  Phanor  Prudhomme  having  been  advertised,  several 
oppositions  thereto  were  filed  by  creditors  whose  claims  had  beeu 
acknowledged  by  the  administrator.  These  opponents  represent  that 
J.  A.  Prudhomme,  Harriet  Prudhomme  and  P.  E.  Prudhomme  are 
severally  placed  on  the  tableau  as  privileged  creditors  for  large  sums, 
whereas,  in  fact,  they  are  not  creditors,  but  debtors  of  the  succession  ; 
and  they  further  oppose  the  plea  of  prescription  against  the  claims  of 
said  J.  A.,  Harriet,  and  P.  E.  Prudhomme,  and  pray  that  their  claims 
be  stricken  from  the  tableau,  and  that  the  tableau  be  amended,  etc. 
These  oppositions  were  answered  by  the  parties  whose  claims  were 
opi)osed,  and  also  by  the  administrator,  who  denied  the  correctness  of 
of  opponents*  claims,  notwithstanding  his  previous  acknowledgments. 

The  administrator,  in  his  individual  capacity  as  a  creditor  and  iii 
fiis  fiduciary  character,  then  filed  a  plea  to  the  jurisdiction  of  tlie 
parish  court  on  the  ground  that  the  matter  in  dispute  exceeded  fi.ve 
hundred  dollai-s. 
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SacceMion  ef  Prudhomme. 

HaviDg  acknowledged  tbe  claims  of  opponents  and  placed  them  on 
Iiis  tableau  as  jnst  debts  against  tbe  succession,  tbo  administrator  will 
not  be  bear?  in  a  court  of  justice  to  allege  bis  own  malfeasance  or  to 
coDtradict  bis  judicial  admissions,  wben  bis  interests  suggest  such 
condact.    His  answer  to  tbe  opposition  for  timuiulment  of  tbe  tableau, 
with  the  view  to  deprive  tbe  parish  court  of  jurisdiction,  was  improperly 
permitted  to  be  filed.    Tbe  contest  is  between  tbe  creditors  Avbo  alone 
are  interested  in  tbe  funds  to  be  distributed.    As  between  themselves 
the  coDtroversy,  relating  to  the  validity  of  their  respective  claims  or 
the  rank  of  their  debts,  does  not  concern  the  succession  or  its  repre- 
sentative,  the  administrator,  who  is  a  mere  stakeholder,   and  the 
snccesision  is  not  a  party  to  the  contest  in  the  sense  of  article  eiglity- 
seren  of  the  Constitution.    Tbe  Constitution  requires  all  successions 
to  be  '*  opened  and  settled  in  tbe  parish  courts."    To  settle  a  succes- 
sion, tbe  debts  must  be  known,  and  the  authorization  of  the  court  must 
be  obtained  to  pay  them  by  tbe  administrator.    If  tbe  funds  be  insuffi- 
cient to  pay  all  the  debts,  the  privileged  debts  must  be  paid,  and  a  pro 
rato  distribution  among  the  ordinary  debts  be  made  with  the  sanction 
of  tlie  court.     For  that  purpose  a  tableau  of  distribution  is  filed.    Any 
contest  among  the  creditors  on  the  tableau,  relative  to  their  claims, 
must  necessarily  be  decided  by  the  parish  court  incidently  to  a  settle- 
ment of  the  succession.    22  An.,  Paul  0.  Hebert,  tutor,  v,  Winn  et  ah; 
22  As.,  p.  517,  Hart,  tutrix  v.  Hoss  &  Elder;  22  An.  101,  succession  of 
Bingay ;  21  An.  480,  Swan  t;.  Gayle. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  parish , 
court  be  avoided  and  reversed.    And  it  is  further  ordered  that  the  case 
be  remanded  to  the  parish  court,  to  be  proceeded  with  according  to  law^ 
and  that  tbe  appellees  pay  the  costs  ot  this  appeal 


No.  32*59. — Penelope  Andrews  and  Husband  v,  HEXRr  Ware. 

SfoTables,  aoqnired  sabseqaent  to  the  disaolatlon  of  the  marriage  by  the  siiryivmg  spooae,  do 
not  oonatitate  a  iwrt  of  the  commimity.  Therefore,  if  the  sarvi^or  has  acid  a  phmtation 
and  conveyed  with  it  aU  the  morables  and  flztnres  belonging  to  the  community,  the 
Tendor  or  his  assignee  may  recover  from  the  vendee  all  the  movables  expressly  reserved 
in  the  act  of  sale,  as  not  constitoting  a  part  or  portion  of  the  oommnnity,  on  showing  that 
they  have  been  acquired  since  its  dissoiution. 

APPEAL  from  tbe  Fifth  District  Court,  parish  of  Iberville.    Posey,  J» 
TT.  B,  BoherUonj  for  plaintiffs  and  appellees.    Barroto  &  Pope, 
for  defendant  and  appellant. 

WylY;  J.     Tbe  plaintiff,  tbe  transferree  of  John  Andrews,  sues  the 
defendant  for  certain  moyable  property  mentioned  in  the  petition,  on 
the  plantation  sold  to  him  by  said  John  Andrews  and  which,  she  con- 
tends, was  not  included  in  the  act  of  sale. 
We  find  in  tbe  act  of  sale  from  John  Andrews  to  the  defendant  the 
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following  clauses,  to  wit :  ^'  The  said  plantation  above  described  being 
sold,  together  with  all  the  buildings,  improvements  and  appurtenances 
thereon  being  and  thereunto  belonging,  consisting  chiefly  iu  a  dwel- 
ling house,  sugar  liouse,  sugar  mill,  steam  engine,  saw  mill,  etc.,  and 
all  machinery  and  fixtures  belonging  to  said  engine  and  mills,  the 
said  purchaser,  having  well  examined  the  same,  requires  no  further  or 
more  particular  description  thereof ;  the  said  parties,  vendors,  intend- 
ing by  this  sale  to  include  all  the  property  of  whatever  nature  or  kind 
soever  belonging  to  the  community  of  acquets  and  gains  which  existed 
between  the  said  John  Andrews  and  his  deceased  wife,  and  in  wliich 
his  said  children  and  co-vendors  are  interested;  the  said  John  An- 
drews hereby  reserving  from  said  sale  all  live  stock,  plantation  utensils, 
agricultural  implements,  household  and  kitchen  furniture  and  utensils, 
carriages,  buggies,  and  generally  all  movable  articles  of  any  nature  or 
kind  whatsoever  now  on  said  plantation,  which  movables  thus  reserved 
do  not  belong  to  said  community,  but  are  the  separate  and  individual 
property  of  said  John  Andrews." 

It  appears  that  the  wife  of  John  Andrews  died  in  1648,  and  the 
movables  claimed  by  the  plaintiff  were  acquired  by  him  sinco  the 
death  of  his  wife. 

Tlie  articles  claimed,  and  for  which  the  court  gave  judgment  in  favor 
of  tlie  plaintilT,  are  all  movables,  and  are  expressly  reserved  in  the  act 
of  sale,  being  the  separate  property  of  said  John  Andrews. 

Whether  the  arbitration  was  valid  or  not,  the  evidence  shows  that 
the  plaintiff  is  entitled  to  the  property  for  which  the  court  gave  her 
judgment. 

Let  the  judgment  bo  ailirniod  with  costs. 


No.  3226. — George  W.  Bdckner  v,  Charles  Huston. 

Under  the  election  law  of  1870  tho  whole  parish  ie  constituted  an  election  precinct. 
Therefore  votes  for  ward  ofiicGrs  of  the  iiarish,  such,  as  justices  of  the  peace  and  consta- 
bles, may  be  cast  at  voting  precincts  outside  of  the  ward  for  which  the  officer  is  to  be 
elected.  A  contest  for  the  oiiice  of  Justice  of  the  peace  of  a  particular  ward  of  a  paiinh, 
predicated  on  the  tact  that  a  mivjority  oi  votes  cast  iu  that  ward  were  in  his  favor,  can 
not,  therefore,  be  maintained,  it  his  opponent  has  received  a  minority  of  all  the  votes 
cast  for  that  office  at  all  the  voting  precincts  of  the  parish. 

APPEAL  from   the   Fifth  Judicial   District,   parish  of  East  Baton 
Rouge.    Fosey,  J.    Andrew  8.  UerroUj  for  plaintiff  and  appellee. 
-B.  TF.  Knickerbocker y  for  defendant  and  appellant. 

This  case  was  tried  by  a  jury  in  the  court  below 

LuDELiNG,  C.  J.  The  plaintiff  contests  the  election  of  the  defend- 
ant to  tlie  office  of  justice  of  the  peace  for  Ward  No.  2,  in  the  parisli 
of  East  Baton  Rouge. 

There  was  a  verdict  of  a  jury  in  favor  of  the  plaintiff,  and  the 
detindant  has  appealed.     The  evidence   shows   that   the   plain tifiT 
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leoeired  a  tei^oilty  of  tlie  votefl  eaftt  in  the  box  or  Yoting  precinct  held 
in  the  Second  Ward,  but  that  the  defendant  received  a  large  majority 
•of  the  votes  east  fbr  the  office  of  justice  of  the  peace  for  Ward  Ko.  2 
at  the  vaiiovs  polls  in  tiie  parish.  It  appears  from  the  evidence  that 
an  agreement  was  entered  into  between  the  mayor  of  the  city  and  the 
supervisor  of  registration  that  the  colored  voters  should  vote  at  the 
•conrthonse  and  Murphy's  school  and  the  white  voters  should  vote  at 
^e  polls  in  Ward  No.  2,  and  that  said  agreement  was  observed  by  the 
voters.  It  farther  appears  that  there  were  six  polls  opened  in  all  the 
parish  and  that  there  are  twelve  wards  in  the  parish. 

The  only  objection  urged  to  the  election  of  defendant  is  that  a 
majority  of  those  who  voted  for  him  did  not  cast  their  votes  at  the 
poll  in  Ward  No.  2.  After  the  agreement  already  referred  to,  it  would 
be  unfair  to  claim  the  office  on  this  ground ;  but  the  act  of  1870  seems 
:to  have  conferred  the  power  on  the  supervisor  of  registration  to 
-declare  where  polls  should  be  opened,  without  reference  to  the  territo- 
rial limits  of  wards,  and  it  declares  the  whole  parish  was  one  election 
precinct.  Acts  of  1870,  No.  100,  p.  145.  It  would  seem,  therefore, 
that  Totes  for  ward  officers,  such  as  justices  of  the  peace  and  coDsta- 
bles,  may  lawfully  be  cast  at  polls  outside  of  the  ward  for  which  the 
•officers  are  to  be  elected. 

The  consequences  resulting  from  this  law  may  be  deplorable,  but  we 
-are  not  at  liberty  to  disregard  the  plain  provisions  of  the  law. 

It  is  therefore  ordered  and  adjudged  that  the  verdict  of  the  jury  be 
set  aside ;  that  the  judgment  of  the  district  court  be  reversed ;  and 
that  there  be  judgment  in  favor  of  the  defendant,  rejecting  plaintiff's 
4eniand,  with  costs  in  both  courts. 


•No.  3179. — Sahah  H.  Loyd's  Executor  t?.  James  D.  Lotd's  Executor. 

In  a  suit  for  partition  of  a  body  of  land  belonging  to  a  snccession  the  court  appointed 
experts  who  reported  that  the  land  conld  not  be  divided  in  kind  without  great  injury. 
Both  parties  asaentiBd  to  the  report  and  desired  a  sale  In  block.  The  court  a  qua  refhsed 
to  homologate  the  re-port  and  decreed  a  division  in  kind.  The  plaintilf  appealed,  and  the 
defendant  admitted,  in  the  appellate  conrt,  that  the  property  conld  not  be  divided  in 
kind  without  serions  iivfnry  to  aU  parties. 

'Held — ^That  the  Jndge  a  quo  should  have  decreed  a  sale  in  order  that  a  jtartition  of  the 
proceeds  might  be  made,  but  that  in  making  the  sale  the  provisions  of  article  135  of  the 
Constitution  must  be  observed,  and  that  the  lands  most  be  sold  in  lots  of  not  less  than 
tea  nor  more  than  fifty  acres  each. 

APPEAIi  from  the  Ninth  District  Court,  parish  of  Rapides.  Oshom,  J. 
21  C.  Manning,  for  plaintiff  and  appellee.    H.  S.  Losee,  for  defend- 
ant and  appellant. 

Hoi9V^£,  J.  This  is  an  action  for  partition.  The  succession  repre- 
sented by  plaintiff  was  opened  in  1870.  Experts  reported  that  the 
plantation  could  not  be  diyided  in  kind  without  great  injury.    The 
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defendant  assented  to  this  -view  and  both  parties  desired  a  sale  in 
block  with  division  of  the  proceeds.  The  court  refused  to  homologate 
the  report  and  decreed  a  division  in  kind.  The  plaintiff  appealed  and 
the  defendant  admits  the  correctness  of  the  views  expressed  in  the 
appellant's  brief  in  regard  to  the  injurioas  effects  of  a  division  in  kind. 
The  judgment  should  be  reversed  and  the  property  ordered  to  be  sold 
with  reference  to  a  division  of  the  proceeds. 

But,  as  intimated  in  the  argument,  the  succession  having  been 
opened  in  1870,  the  sale  thus  made  must  be  conducted  in  accordance 
with  article  132  of  the  present  Constitution^  which  requires  that  for 
the  purposes  of  this  sale  the  land  shall  be  divided  into  tracts  of  from 
ten  to  fifty  acres.  This  provision  is  positive,  and  the  act  of  1870, 
No.  — ,  provides  a  method  of  carrying  it  into  effect. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed ;  that  there  be  judgment  in  favor  of  the  plaintiff,  as> 
prayed  for,  decreeing  a  partition  of  the  plantation  described  in  the 
petition  ;  that  the  report  of  experts  adverse  to  a  divisiou  in  kind  be 
homologated ;  that  the  said  land  be  sold  at  public  sale  in  accordance 
with  law  to  effect  a  partition ;  and  that  the  appellee  pay  the  costs  of 
appeal. 


88    2i^\ 

Jg  5^1  No.  2573. — ^Emile  L.  Breaux  v.  The  Parish  of  Iberville. 
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113    654  ^^^  police  Jury  of  a  parish  have  no  anthority,  growing  ont  of  thoir  f^eucral  powers,  to  enter 

upon  schemes  of  finance  by  ezecatiug  and  putting  upon  tho  market  bonds  or  notes  of  the 

parish  thoy  represent,  for  tho  pari>oBe  of  raising  money  for  any  purjMso  -whatever. 

Therefore  the  holders  of  bonds  or  notes  of  tlie  parish  which  liave  been  cxecntod  by  the 

authority  of  tho  police  Jary,  or  notes  signed  by  the  president  and  treasurer  uf  tho  police 

Jury,  who  themselves  had  no  anthority  iVom  the  Legislature  to  roaKe  such  bonds  or  notes, 

can  not  enforce  their  payment  against  the  parish.    Such  bonds  or  notes,  having  been 

given  or  authorized  by  the  police  jury  without  any  anthority  of  law,  are  null  and  void 

and  of  no  binding  force  or  effect  i^ainst  the  pariah. 

APPEAL  from  Fifth  Judicial  District,  parish  of  Iberville.    Posey^  J» 
Barrow  <&  Pope,  for  plaintiff  and  appellee.    Zetion  Lebauve,  for 
defendant  and  appellant. 

Taliaferro,  J.    There  is  a  motion  to  dismiss  t!ir  appeal  taken  in 
this  case  on  the  grounds : 

First — That  it  does  not  appear  that  the  judgment  appealed  from  has. 
ever  been  entered  upon  the  minutes  of  the  court. 

Second — That  the  defendant  did  not  before  appealing  exhaust  all  his- 
remedies  by  law  in  the  lower  court,  not  having  moved  for  a  new  trial. 

nUrd — ^There  is  no  order  granting  an  appeal. 

The  third  ground  stated  is  the  only  one  we  deem  it  necessary  to 
examine.    We  find  by  the  minutes  ol  the  court,  under  date  of  twenty-  ' 
third  of  September,  18C9,  an  order  in  vne  usual  form,  reciting  that 
*^t%v  motion  of  «v>iuiaa1  far  dftfendant  it  is  ordered  that  an  apnea)  be 
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graoted/'  etc.  It  appears  that  the  signature  of  the  appellant's  counsel 
is  affixed  below  the  order.  This  has  no  effect  whatever  upon  the 
order^  which  must  be  taken  as  the  act  of  the  court.  We  think  the 
objection  has  no  force^  and  therefore  overrule  the  motion  to  dismiss. 

The  parish  of  Iberville,  through  its  police  jury,  is  sued  on  a  promis- 
sory note  for  $1518  20,  with  eight  per  cent,  interest  from  the  ninth  of 
January,  1867.     The  instrument  sued  upon  is  in  these  words : 

'^$1518  20.  Iberville,  May  15,  1866.  The  parish  of  Iberville  will 
pay  fifteen  hundred  and  eighteen  dollars  20-100  to  the  bearer  on  the 
ninth  day  of  January,  1869,  at  the  office  of  the  recorder  of  the  parish 
of  Iberville,  with  interest  thereon  at  eight  per  cent,  per  annum  from 
maturity  until  paid 

(Signed)  A.  DUPUY,  Treasurer. 

(Signed)  J.  A.  DAKDENNE,  President. 

Indorsed — Presented  and  registered  January  9,  1866. 

(Signed)  A.  DUPUY,  Treasurer.** 

The  defense  is  that  the  instrument  sued  on  was  issued  without  war- 
rant or  authority  of  law,  and  is  null  for  that  reason  and  for  the  further 
reason  that  it  was  issued  in  renewal  of  an  original  obligation  which 
was  executed  for  the  payment  of  the  price  of  slaves }  that  upon  the 
issuing  of  the  instrument  the  police  jury  made  no  provision  for  the 
payment  of  it  as  required  by  law ;  and,  lastly,  that  the  individuals, 
composing  the  police  jury  at  the  date  of  the  obligation,  were  not 
legally  members  of  that  body,  and  their  acts  on  that  account  are  null. 

Judgment  in  the  court  below  was  given  in  favor  of  the  plaintiff,  and 
the  defendant  has  taken  this  appeal. 

It  appears  from  the  record  that  in  1859  the  police  jury  of  the  parish 
of  Iberville,  for  the  purpose  of  constructing  a  work  of  considerable 
magnitude  and  of  great  public  importance  to  the  people  of  the  parish, 
that  of  a  levee  to  protect  a  part  of  the  interior  portion  of  the  parish 
from  overflow  and  to  serve  also  as  a  public  road  to  facilitate  inter- 
eommunication,  appropriated  (25,000  by  ordinance  passed  on  the 
twelfth  of  April,  1859,  to  which  was  added  by  another  ordinance, 
passed  on  the  sixth  of  June  following,  the  sum  of  $10,000.  This 
aggregate  of  $35,000  was  directed  to  be  invested  in  slaves,  to  be  pur- 
chased for  the  parish  to  perform  the  labor.  Slaves  were  accordingly 
purchased  in  September  of  the  same  year  by  commissioners  appointed 
for  that  purpose.  It  seems  that  $90,450  in  cash  were  expended  in  the 
purchase  of  a  number  of  slaves,  and  that  parish  bonds  had  been  issued 
and  sold  to  raise  the  money.  In  January,  1866,  on  the  application  of 
the  holders  of  these  bonds,  the  police  jury  of  the  parish  renewed  them 
by  a  new  issue  of  obligations,  of  which  the  promissory  note  on  which 
suit  is  brought  in  this  case,  is  one. 

A  bill  of  exceptions  was  taken  by  the  defendant  to  the  ruling  of  the 
30 
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conrty  by  vhidi  it  ordered  upon  the  plaintiff's  motion,  after  the  de- 
fendant's counsel  had  closed  his  evidence,  two  docaments  introduced 
by  the  latter,  viz; 

First — ^The  ordinance  of  the  police  jury  appropriating  ten  thousand 
dollars  additional  to  the  appropriation  of  January,  1859«  and  directing 
the  purchase  of  slaves  with  bonds  of  the  parish  to  be  issued  for  that 
purpose. 

Second — The  act  of  sale  of  the  slaves  by  Gilberth  to  the  parish  of 
Iberville.  The  objection  to  this  evidence  of  the  defendant  is  based  on 
the  claim  of  the  plaintiff  that  he  is  the  bona  fide  holder  of  the  nego- 
tiable instrument  sued  upon  for  value  before  maturity  and  without 
notice  of  equities  or  defects  in  the  instrument. 

We  think  the  court  erred.  These  acts,  it  seems,  were  received  with- 
out objection;  they  appertain  to  the  whole  transaction  and  should 
not  have  been  excluded.  12  An.  12;  13  An.  445.  The  article  128  of 
the  State  Constitution  and  the  construction  given  to  it  in  a  late  deci- 
sion of  this  court  establish  that  notes  executed  for  tlie  price  of  slaves 
form  an  exception  to  the  rule  invoked  by  the  plaintiff;  the  constitu- 
tional provision  limiting  in  that  respect  the  commercial  law.  See  case 
of  Groves  v.  Clark  et  al.,  21  An.  5G7. 

Police  juries  are  corporation r  whose  powers  are  limited  and  clearly 
defined  by  the  Legislature.    We  tliink  it  well  established  that  when- 
ever the  interests  and  wants  of  a  parish  require  local  legislation,  which 
the  police  jury  is  not  clearly  empowered  to  establish,  a  delegation  of 
the  power  to  adopt  such  legislation  must  first  be  obtained.     Such  has 
been  the  usage  especially  in  regard  to  the  issuing  and  selling  bonds. 
Frequent  instances  of  this  usage  occur.     The  act  of  185c>,  numbered 
177,  authorizes  the  police  jury  of  the  parish  of  Jefferson  to  issue  and 
sell  bonds  to  construct  two  shell  roads.    Act  No.  185  of  acts  of  1854 
authorizes  the  police  jury  of  Poiute  Couple  to  issue  bonds  to  pay  debts. 
Acts  of  I8G9,  No.  35,  authorizes  the  police  jury  of  St.  James  to  issue 
bonds  to  build  a  court  house  and  jail  and  to  pay  debts.    Acts  of  1869, 
No.  49,  authorizes  the  city  of  New  Orleans  to  issue  bonds.     Other 
instances  might  be  cited  where  powers  have  been  delegated  to  those 
bodies  to  perform  other  acts  which  they  are  incompetent  to  do  under 
their  general  powers.    The  powers  of  these  corporations  must  be  con- 
strued strictly.    The  issuing  and  putting  into  circulation  of  bonds  or 
other  instruments,  creating  obligations  against  a  parish,  are  the  exercise 
of  an  important,  not  to  say  a  dangerous,  power  and  one  certainly  not 
given  to  police  juries  by  the  general  law  organizing  those  bodies.     For 
parochial  purposes  they  are  authorized  to  levy  taxes,  and  they  are  pro- 
hibited (Revised  Statutes,  p.  411,  sec.  23)  from  contracting  debt  or 
pecuniary  liability  without  fully  providing  in  the  ordinance  creating 
the  debt  the  means  of  paying  principal  and  interest. 
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In  the  case  we  are  considering,  it  is  shown  that  the  works  contem- 
plated were  of  great  public  utility,  and  that  the  people  of  Iberville 
desired  them  to  be  completed.  These  reasons,  however  strong,  do  not 
justify  a  disregard  of  law  in  the  proceedings  to  accomplish  the  object 
desired.  It  is  Dot  important  in  this  case  to  inquire  into  the  legality  of 
the  several  ordinances  passed  on  this  subject,  90  far  as  that  legality  is 
questioned  on  the  ground  that  the  means  for  discharging  the  indebt- 
edness were  not  provided  in  the  ordinance  making  the  appropriation. 

We  are  inclined  to  think  that  the  common  construction  heretofore 
given  to  the  powers  of  police  juries  in  regard  to  their  issuing  bonds  or 
obligations  of  the  sort  in  question,  and  which  ignores  the  existence  of 
such  a  righty  is  the  correct  one.  We  can  find  no  warrant  for  the  exer- 
cise of  such  power  under  any  of  the  enumerated  powers  granted  to 
those  bodies  by  statute.  Having  the  power  granted  to  levy  a  tax  to 
defray  the  cost  of  any  such  public  works  as  they  are  authorized  to  do, 
there  is  no  need  of  resorting  to  other  means  under  the  pretense  of 
exercising  implied  powers.  Under  the  general  powers  granted,  and 
ihey  are  express,  speciilc  and  well  defined,  they  seem  clearly  without 
right  to  adopt  schemes  of  finance  and  make  investments  of  parochial 
funds,  as  the  police  jury  of  Iberville  has  done  in  this  case.  For  these 
reasons  we  think  their  proceedings  null.  Entertaining  these  views  in 
regard  to  the  issue  of  the  bonds,  it  becomes  unnecessury  to  examine 
the  other  grounds  of  defense. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  judgment  be  rendered  in  favor  of  the  defendant,  the 
plain tifT  and  appellee  paying  costs  in  both  coarts. 


On  Application  for  Rehearing. 

Howe,  J.  An  application  for  rehearing  has  been  made  in  this  case, 
supported  by  an  elaborate  brief.  We  apprehend  that  the  point  in  dis- 
pute can  be  settled  by  a  reference  to  the  articles  of  the  Civil  Code  in 
lelatiou  to  political  corporations  and  the  construction  given  by  this 
court  to  those  articles. 

This  is  not  an  action  for  work  done  or  supplies  furnished  to  the 
parish  of  Iberville,  of  the  value  of  which  the  note  in  suit  is  merely 
sought  to  be  used  as  evidence.  It  is  an  action  on  a  promissory  note 
made  by  J.  A.  Dardenne,  President  of  Police  Jury,  and  A.  Dupuy,, 
Treasurer,  and  it  is  claimed  by  plaintiff  that  the  parish  is  bound  by 
these  signatures  of  its  official  agents.  The  defendant  denies  the 
aotiiority  of  these  its  agents  to  make  for  it  a  promissory  note. 

Article  420  of  the  Civil  Code,  1825,  declares  that  political  corpora- 
tions are  those  which  have  principally  for  their  object  the  administra- 
tion of  a  ]M>rtion  of  the  State,  and  to  whom  a  part  of  the  powers  of 
(Sovemment  is  delegated  to  that  effect. 
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Article  429  recognizee  the  ficict  that  a  corporation  can  act  only  through 
agents,  ^' under  the  name  of  mayor,  president,  syndics,  directors  or 
others,  according  to  the  statutes  and  qualities  of  such  corporation." 

Article  430  declares  that  these  attorneys  in  fact  or  officers,  **  by  con- 
tracting, bind  the  corporations  to  which  they  belong  in  such  things  as 
do  not  exceed  the  limits  of  the  administration  which  is  intrusted  to 
them;  their  act  is  supposed  to  be  the  act  of  the  corporation ;"  and  ''if 
the  powers  ot  such  attorneys  or  officers  have  not  been  expressly  deter- 
mined, they  are  regulated  in  the  same  manner  as  those  of  other  agents/' 

Article  2966  declares  that  the  power  of  an  agent  to  draw  a  promis- 
sory note  must  be  express  and  special.  Such  express  and  special 
power  could  only  be  conferred  on  a  police  jury  or  its  officers  by  statute » 
and  no  such  statute  exists  in  this  case* 

It  seems  clear  then  that  the  officers  who  signed  the  note  in  suit  had 
no  legal  authority  to  bind  the  parish  in  that  form.  Such  was  the  doc- 
trine recognized  by  this  court  in  Louisiana  State  Bank  v,  Orleans 
Navigation  Company,  3  An.  294,  in  which  the  validity  of  an  indorse- 
ment and  guaranty  of  bonds  or  notes  by  the  First  Municipality  of 
New  Orleans  was  drawn  in  question.  And  this  rule  is  not  merely 
technical.  It  is  in  harmony  with  the  spirit  of  the  Roman  law  in 
regard  to  communities,  the  articles  of  our  code  above  cited  having 
been  imported  with  little  change  from  that  system  of  jurisprudence. 
Domat.,  part  1,  lib.  2,  tit.  3.  It  is  in  harmony  also  with  the  jurispru- 
dence of  the  United  States,  as  settled  by  the  highest  authority.  Mr. 
Kent  says,  vol.  2,  p.  298:  '*The  modem  doctrine  is  to  consider  corpor- 
ations as  having  such  powers  as  are  specifically  granted  by  the  act  of 
incorporation  or  as  are  necessary  for  the  purpose  of  caiTyiug  into 
effect  the  powers  especially  granted,  and  as  not  having  any  other. 
The  Supreme  Court  of  the  United  States  declared  this  obvious  doc- 
trine, and  it  has  been  repeated  in  the  decisions  of  the  State  courts.  2 
Cranch  167^  4  Wheaton636;  4  Peters  163;  13  Peters  587;  14  Peters 
122;  12  Wheaton  68." 

Rehearing  refused. 


No.  3143. — John  C.  Irving  and  Amanda  Irving,  Administrators,  etc. 

V.  AsMAN  Gaines,  etc, 

Xo  appeal  is  allowed  from  the  parish  court  to  the  Sapreme  Court,  except  In  probate  matters 

where  the  amoant  involved  is  above  five  hundred  dollars. 

i     A  PPEAL  from  the  Parish  ponrt  of  Rapides.    J.  H.  (7.  BarJoWj  Pariah. 
'  j\.  Judge.     TT.  B,  Eyman,  for  plaintiffs  and  appellees.    JR.  A.  Hunter, 
for  defendants  and  appellants. 

Howe,  J.    This  court  has  no  jurisdiction  of  appeals  from  a  parish, 
court  except  in  probate  matters,  where  the  amount  in  dispute  shalL 
exceed  five  hundred  dollars.    Constitution,  article  88;  22  An.  465. 
Appeal  dismissed. 
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No.  3233.— Nancy  Draughon  et  als.  v.  Avery  B.  Quillen  et  als. 

Tb«  Mme  person  c«n  not  be  the  agent  of  two  parties  in  the  same  transaction,  when  their 
interests  are  conflicting  nor  when  the  agent  has  a  personal  interest  in  the  transaction 
sdTorse  to  either  of  them.  Therefore,  if  a  party  has  signed  an  obligation  as  surety  for 
inother,  who  aflerward  dies  beftnre  its  payment,  and  the  soioty  becomes  the  administra- 
tor of  his  estate  under  appointment  by  the  court,  and  by  an  agreement  with  the  heirs  ho 
is  appointed  to  compromise  and  pay  the  debts  of  the  succession,  such  person,  holding 
TCfffesentatiTB  positions  of  different  parties  who  have  opposing  interests  in  the  succos- 
oon,  can  not  represent  them  both  in  a  compromise  with  one  of  the  creditors  of  the 
saeoessicm  he  represents. 

The  transferree  of  a  Judgment  against  a  suocession,  who  holds  it  by  virtue  of  a  transfer 
made  by  the  agent  of  the  heirs  and  administrator  of  the  estate,  which  sai^  agent 
aeqnired  the  judgment  by  compromise  with  the  creditor,  can  only  recover  fh>m  the  sue- 
cenion,  on  such  Judgment,  the  amount  which  the  agent  and  administrator  paid  the 
judgment  creditor  for  it. 

APPEAL    from   the    Sixtli   District    Court,  parish  of  St.  Helrna. 
EUis,  J.    £€iee,  Foster  dc  E.  T.  Merrick,  for  plaintiffs  and  appellees. 

W,B,  Kemp  and  Julius  B.  Wilson,  for  defendants  and  appellants. 

LuDELiNO,  C.  J.  On  the  twenty-fourth  day  of  November,  18G0, 
Francis  Quillen  acquired  by  purchase  a  certain  tr^ct  of  lantl,  with  the 
improvements  thereon,  consisting  in  part  of  a  saw  mill,  grist  mill,  etc., 
for  tbe  sum  of  $4400,  payable  in  four  equal  installments,  for  which  he 
gave  his  notes,  with  A.  B.  Quillen,  his  father,  as  security,  and  a  mort- 
gage and  the  vendor's  privilege  were  retained  to  secure  the  punctual 
payment  of  the  price.  The  purchaser  died  in  1863  and  A.  B.  Quil- 
len was  appointed  administrator  of  the  succession.  Tlie  heirs  of 
Francis  Quillen  are  his  brothers  and  sisters  and  his  father,  A.  B. 
Qaillen.  It  appears  from  the  evidence  in  the  record  that  arrangements 
were  being  made  to  compromise  the  debts  and  that  A.  B.  Quillen  was 
intmsted  with  the  duty  of  effecting  a  settlement  of  the  affairs  of  the 
accession,  and  to  that  end  he  was  empowered  by  a  special  power  of 
attorney  to  cancel  mortgages  in  favor  of  the  heirs  and  to  mortgage 
certain  portions  of  the  lands  of  the  succession. 

One  of  the  notes  given  for  the  price  was  acquired  by  C.  T.  Bud- 
decke,  and  he  obtained  a  judgment  against  the  succession  and  A.  B. 
Qaillen  in  solido  for  the  amount,  $1100,  with  eight  per  cent,  interest 
horn  its  maturity,  in  November,  1868.  In  November,  18G9,  A.  B. 
Quillen  proposed  to  the  attorney  of  Buddecke  to  pay  $600  and  costs  of 
aiifcinfnll  satisfaction  of  the  judgment.  This  proposition  was  com- 
mimicated  to  Buddecke  who  instructed  the  attorney  to  accept  the 
offer,  provided  the  money  was  paid  within  fifteen  days.  Within  that 
epace  of  time  Quillen  paid  the  money,  and  the  attorney,  at  the  request 
<tf  tbe  said  Quillen,  agent  and  administrator,  made  a  transfer  of  the 
judgment  to  Mrs.  Quillen,  the  wife  of  said  A.  B.  Quillen,  who  had  an 
oeention  issued  and  caused  to  be  seized  and  to  be  advertised  for  sale 
the  land  and  improvements  belonging  to  the  succession.  This  sale 
was  enjoined  by  the  plaintiffis  in  this  suit.    There  was  judgment  in 
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favor  of  the  plaintiffs,  reserving  to  Mrs.  Quillen  her  rights  to  recover 
the  money  paid  by  her  husband  in  satisfaction  of  the  judgment,  as  the 
money  so  used  was  her  separate  property. 

The  judgment  appealed  from  is  correct.  The  attorney  who  signed 
the  transfer  had  no  authority  to  sell  but  to  compromise  the  debt  by 
receiving  a  part  thereof  in  full  satisfaction.  This  is  what  Quillen  pro- 
posed and  what  Buddecke  accepted.  And  he  could  not  alter  tlie  nature 
of  the  contract  by  the  mere  form  of  the  receipt  which  he  took  from 
the  attorney. 

If  Quillen  was  acting  as  the  agent  of  his  wife  in  the  matter,  while 
he  was  the  administrator  of  the  suocessiou  and  the  agent  of  the  heirs, 
his  conduct  was  obnoxious  to  censure. 

The  same  person  can  not  be  the  agent  of  two  parties  in  the  same 
transaction  when  their  interests  are  conflictiug,  much  less  when  lie  has 
a  personal  interest  adverse  to  that  of  one  of  them.  Tiie  law  exacts  of 
those  acting  in  a  fiduciary  character  the  utmost  good  faith. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis* 
trict  oourt  be  affirmed^  with  costs  of  appeal. 


No.  3195. — James  A.  Holmes  v.  Paulin  Deplaigne 

It  is  not  necessary  that  the  answer,  setting  np  the  pica  of  payment,  should  specify  the 
amoont  paid  and  every  eircnmstanoe  of  the  time  and  place  of  payment.  Therofoi^  evi. 
dence  is  adnUsaible  nnder  the  general  allegation  of  payment  to  show  the  amoont  paid  and 
the  time  and  ciroomstances  of  the  payment. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Pointe  Couple. 
Miller,  J.     Thomas  H,  Mewes  and  Samuel  J.  Pmoell,  for  plaintiff^ 
and  appellee*    A.  L,  MaJioiidean,  for  defendant  and  appellant* 

This  case  was  Uied  by  a  jury  in  the  oourt  below. 

Wtlt,  J.  The  plaintiff  sues  to  recover  $1000,  the  amount  which  h© 
alleges  is  due  him  on  a  verbal  contract  to  take  down  certain  machinery 
which  the  defendant  purchased  from  Mrs.  L.  J.  Fort  in  the  parish  of 
West  Feliciana,  and  to  put  it  up  on  the  plantation  of  the  defendant  in 
the  parish  of  Pointe  Coup6e,  and  to  serve  as  the  engineer  of  the 
defendant  in  taking  off  his  crop  of  1869.  He  also  sues  on  the  account 
made  part  of  the  petition. 

The  defendant  pleads  the  general  denial,  and,  further  answering, 
admits  that  in  the  month  of  September,  1869,  he  made  a  verbal  con- 
tract with  the  plaintiff,  by  which  the  latter  obligated  himself  to  take 
down  and  to  do  all  necessary  work  to  put  up  again  on  the  plantation 
of  the  defendant  the  machinery  purchased  by  him,  mentioned  in  the 
plaintiff's  petition ;  that  the  price  for  said  work,  including  all  the 
items  charged  in  the  account  annexed  to  the  petition,  was  fixed  at 
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91000,  withoat  any  kind  of  extra  charges  for  work  to  be  performed  by 
the  said  plaintiff.  He  admits  tbat  be  pnrcbafied  from  the  plaintiff 
certain  lumber  worth  aboat  $20.  He  farther  represents  that  through 
error  he  paid  to  the  said  plaintiff  the  sum  of  $155  50  ''over  what  was 
due  him,  to  wit:  $1000,  which  he  has  a  right  to  claim  and  does  hereby 
claim  in  reconvention." 

The  court  gave  judgment  on  the  verdict  of  a  jury  for  $1400  against 
the  defendant,  and  he  has  appealed. 

Our  attention  is  directed  to  a  bill  of  exceptions  taken  by  the  defend- 
ant to  the  ruling  of  the  court  refusing  to  permit  him,  after  (by  motion) 
withdrawing  his  demand  in  reconvention,  to  introduce  proof  that  he 
had  paid  the  plaintiff  $1000  *'on  the  ground  that  the  answer  did  not 
specify  any  particular  amount  paid  and  every  circumstance  of  time 
and  place.''  ' 

It  was  not  necessary,  in  the  implied  plea  of  payment  in  the  defend- 
ant's answer,  to  specify  the  amount  paid  and  every  circumstance  of 
the  time  and  place  of  payment.  The  bill  of  exceptions  was  well 
taken. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qwi  be 
avoided  and  annulled,  and  it  is  now  ordered  that  this  cause  be 
remanded  for  new  trial  with  instructions  that  the  defendant  be  per- 
mitted to  introduce  proof  in  support  of  his  plea  of  payment  of  $1000. 
It  ia  further  ordered  that  appellee  pay  costs  of  this  appeal. 


No.  3220. — ^FiELD  F.  Montgomert  v.  All  thb  World. 

Tke  xMTlah  oomi  that  has  gnmted  an  order  of  sale  of  pwiperly  belonging  to  a  snooessloin,  ha» 
jurisdiction  of  a  monition  snit  by  a  imrchaser  of  the  lands  sold  nnder  its  orders. 

j^  party  opposing  a  monition,  is,  fiyr  aU  legal  parposes,  the  plaintiff  in  the  action,  and  he 
must,  therefore,  establish  his  ayerments  by  proof. 

APPEAL  irom  the  Parish  Court,  parish    of  Madison.     Crawford^ 
Parish  Judge.    Jr.  2>.  Farrar,  for  plaintiff  and  appellant.    James 
r.  Coleman^  for  opponent  and  appellee. 

^Wyvt,  J.  The  plaintiff,  the  purchaser  at  probate  sale  of  certain 
property  sold  by  the  administrator  of  the  succession,  of  William  De 
Griffin,  under  order  of  the  Parish  Court,  of  the  parish  of  Madison, 
soes  out  a  monition  and  seeks  to  have  his  title  confirmed  and  homolo- 
gated. Mrs.  Eugenia  Bossman,  wife  of  Charles  B.  Allen,  claiming  to 
be  the  universal  legatee  of  said  William  De  Griffin,  opposed  the 
monition  on  the  grounds'  that  the  order  under  which  the  sale  was 
made,  was  informal  and  void  as  against  her ;  that  the  court  granting  it 
was  withoat  jurisdiction,  the  claim  of  the  creditor  demanding  the  sale 
being  for  $4600,  exdusive  of  interest,  an  amount  beyond  the  juiisdic- 
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tion  of  the  parish  court;  that  there  were  ^'irregalaritieSy  illegalities 
and  other  defects  ia  the  proceedings,  advertisements,  and  in  the  time 
and  manner  of  the  sale  of  said  lands,  which  will  be  shown  on  the  trial 
of  this  opposition;"  and  that  a  devolutive  appeal  has  been  taken  irom 
the  decree  ordering  the  administrator  to  make  the  sale. 

This  opposition  was  maintained  and  the  plaintiff  has  appealed. 

The  evidence  shows  that  the  advertisement  of  the  monition  was 
sufficient,  that  the  property  was  correctly  described,  and  the  price  at 
which  it  was  sold  was  truly  paid. 

If  the  recitals  of  the  deed  of  sale  made  by  the  administrator  were 
untrue,  it  was  incumbent  on  the  opponent  to  show  it. 

The  party  opposing  a  monition  is  to  all  legal  intents  the  plaintiff, 
and  must  establish  his  averments  by  proof.  Fortier  v.  Zimple, 
6  An.  54. 

The  court  ordering  the  sale  had  jurisdiction.  It  was  granted  by  the 
parish  court  on  the  application  of  au  acknowledged  creditor,  under 
articles  9i>0,  991  and  992  of  the  Code  of  Practice. 

The  irregularities  in  the  sale  complained  of  by  the  opponent  have 
not  been  proved. 

It  is  theiefore  ordered  that  the  judgment  of  the  court  a  qua  be 
avoided  and  annulled,  and  it  is  ordered  tliat  there  be  judgment  for  the 
plaintiff,  confirming  and  homologating  his  title  to  the  following  lands 
in  the  parish  of  Madison,  to  wit :  *'  Section  three  (3)  and  lots  four  (4), 
five  (5)  and  (6),  in  township  fifteen  (15),  north  of  range  fourteen  (14) 
east,  containing  eleven  hundred  and  forty-two  (1142)  acres. 

It  is  further  ordered  that  appellee  pay  costs  of  the  ax)peal. 


No.  3248. — Succession  of  Mary  Smith,  Henry  Newell,  Opponent  v, 

Sallie  p.  Smith. 

A.  notarial  act  executed  by  the  wife,  whereby  she  agrees  to  postpone  the  rank  of  her  mort- 

frnge  on  the  property  of  her  husband  to  tliat  of  a  creditor,  is  nuU  and  of  no  effect  a« 
agaiuHt  her,  if  the  evidence  shows  that  she  signed  it  under  threats  made  by  her  hnsbaad. 
In  a  case  like  this,  where  a  creditor  is  seeking  to  enforce  a  subsequent  mort^^ge  on  the 
ground  that  the  wife,  who  holds  the  prior  mortgage,  has  i>ostponed  her  preference  to  him, 
it  is  incumbeut  on  the  creditor  to  show  that  the  postponement  was  her  own  roluntary 
act.  The  fact  that  no  threats  were  heard  by  the  notary  at  tlie  time  of  signing  th&act  of 
]>ostponement  of  the  wife's  mortgage  to  that  of  the  creditor,  does  not  impair  or  weaken 
the  statemcntB  of  the  wife  that  she  was  compelled  to  sign  the  act  under  throats  of  her 
husband  that  ho  would  drive  her  off  the  place  if  she  did  not  sign  it. 

APPEAL  from  the  Parish  Conrt  of  East  Baton  Rou^e.     Posey y  J. 
Andrew  S,  Jlcrron  and  Greves  &  Dupree^  for  opponents,  appellees. 

B,  E.  Chancy,  for  administrator,  appellant. 

Taliaferro,  J.  Upon  a  tableau  filed  by  the  administrator  of  the 
estate  of  Mary  Smith,  a  claim  of  Sallie  Smitli,  a  creditor,  was  placed 
and  assigned  a  rank  by  priorty  of  mortgage  superior  to  the  mortgage 
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of  NeweU  who  opposed  the  tableau  on  that  account.    The  opposition 

was  sustained  and  Mrs.  Smith  has  appealed. 
The  facts  seem  to  be  that  the  mortgage  of  Sallie  Smith  stood 

originally  first  in  rank  on  the  books  of  the  mortgage  office  of  that 

parish;  that  she  waived  and  postponed  her  mortgage  in  favor  of 

Kewdl  so  as  to  let  his  mortgage  take  precedence,  and  that  tliat  opera* 
tion  took  place  in  this  wise :  Newell,  a  merchant,  made  advances  of 
sopplies  to  Mary  Smith,  and  Alexander  Smith,  her  agent,  to  enable 
her  to  make  a  crop  in  the  year  1867.  Newell  at  the  end  of  the  year 
received  nothing  in  payment  for  his  advances,  accepted  a  note  made 
payable  first  November,  1868,  secured  by  what  he  was  informed  was  a 
first  mortgage  on  his  debtor's  plantation.  He  advanced  supplies  again 
for  the  year  1863,  taking  another  mortgage  in  February  of  that  year^ 
to  secure  himself.  Finding  afterwards  that  Mrs.  Sallie  Smith  had  a 
mortgage  on  the  same  property  of  prior  rank  to  his  mortgages,  he 
threatened  Mary  Smith  and  Alexander  Smith,  her  agent,  and  the  hus- 
band of  Sallie  Smith,  that  unless  he  was  given  the  first  mortgage  he 
wonld  institute  proceedings  against  Mary  Smith  for  obtaining  goods 
under  fako  pretences.  Accordingly  Sallie  Smith  executed  an  act  by 
hj  which  her*  mortgage  was  postponed  to  that  of  Newell.  Sallie 
Smith  states  under  oath  as  follows:  "  I  did  not  execute  and  sign  the 
act  of  relinquishment  of  first  mortgage  in  favor  of  Henry  Newell,  of 
mj  own  free  will  and  accord.  My  husband  made  me  do  it.  I  refused 
to  do  so  but  my  husband  said  I  must  do  it.  My  husband  told  me  that 
if  1  did  not  sign  it,  Mr.  Newell  would  institute  a  criminal  prosecution 
ugainst  Mrs.  Mary  Smith.  I  derived  no  benefit  from  the  supplies 
received  from  Newell,  was  not  here  at  the  time,  but  at  Jackson.  Mrs* 
Mary  Smith  was  my  husband's  mother.'' 

Crosa-exanUned. — **My  husband  threatened  me  when  Dupree  and 
Hr.  McGrath  came  out  for  me  to  sign ;  no  one  present  at  the  time  he 
threatened  me,  but  I  told  his  niece  and  his  mother.  My  husband  told 
me  if  I  didn't  sign  I  should  not  stay  on  the  place.  Do  not  remember 
That  else  ho  told  me.  I  knew  at  the  time  that  Newell  had  furnished 
rrovisions  to  Mrs.  Mary  Smith.  My  husband  lived  at  Mrs.  Smith's  at 
the  time  the  mortgage  was  given  to  Mr.  Newell,  and  at  the  time  of  the 
relJDquisliment  1  was  also  tliere.    We  came  there  in  December,  1867." 

If  fraud  and  dishonesty  were  practiced  upon  Newell,  ho  has  utterly 
failed  to  show  that  this  married  woman  had  any  participation  what- 
ever iu  it.  There  is  nothing  whatever  to  contradict  her  statements  in 
regard  to  the  duress  under  which  she  was  placed,  and  the  compulsion 
ander  which  she  signed  the  act  giving  precedence  to  NewelPs  mort- 
gage. McGrath,  the  notary  before  whom  the  relinquishment  was 
signed,  testified  that  the  act  was  read  to  all  the  parties  and  that  all 
seemed  to  know  what  he  came  for,  and  adds  that  "  if  there  were  any 
31 
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threats  it  was  not  in  his  presence."  The  fact  of  no  one  being  present 
when  the  threat  was  made,  as  stated  by  the  wife,  that  she  should  not 
stay  on  the  place  if  she  refused  to  sign  the  act,  it  is  urged,  renders  her 
testimony  weak  and  shadowy.  We  do  not  so  regard  it.  Threats  or 
that  kind  are  not  likely  to  be  made  in  public,  for  the  purposes  for 
which  they  are  made  would  thereby  be  more  likely  to  be  defeated* 
Certainly  no  consideration  was  received  by  Sallie  Smith  for  postponing^ 
her  rights  on  Mary  Smith's  property  to  those  of  Newell.  Her  mortgage- 
was  of  record  prior  to  the  time  of  the  execution  of  those  in  favor  of 
Newell.  He  therefore,  on  legal  contemplation,  had  notice  of  its- 
existence.  It  was,  however,  no  impediment  to  his  exercising  his 
privilege  upon  the  crop  of  1867,  wliich  he  complains  was  run  off  and 
his  lien  thereby  lost.  His  lack  of  diligence  and  losses  resulting  there- 
from should  not  be  compensated  at  the  expense  of  the  party  with 
whom  he  is  contesting  when  he  fails  to  show  that  that  party  contrib- 
uted in  any  manner  to  the  injuries  he  complains  of.  In  requiring  the 
wife's  mortgage  to  be  postponed  in  his  favor  he  appears  to  have  beezk 
willing  to  inflict  wrong  upon  another  in  order  to  repair  wrongs  don€> 
upon  himself.  We  are  of  the  opinion  that  the  act  of  relinquish  meat 
executed,  as  the  testimony  shows,  under  compulsion  and  against  the- 
will  of  the  party  executing,  is  null  and  void. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed.  It  is  ordered^ 
further,  that  the  opposition  of  Newell  be  overruled  and  dismissed  f 
that  the  mortgage  debt  of  Sallie  Smith  against  the  succession  be 
recognized  as  entitled  to  priority  of  mortgage  on  the  property  mort- 
gaged ;  and  that  the  administrator's  tableau  be  homologated,  the  costs 
to  be  paid  by  the  succession. 


No.  3134.— Dennis  Lynch,  etc.  t;.  Heirs  of  Hugh  Lynch. 

A  donation  inter  vivos  of  the  nsnfruct  of  an  immovablo  must  be  in  writing.    C.  C.  1583.  Parol' 

evidenoe  ia,  tlierefore,  iuadmiasible  to  eatablish  a  verbal  donation  to  the  nanfract  of  a. 

lot  of  ground. 
To  constitate  a  valid  donation  of  a  nsnfmct,  the  doaor  mast  be  capable  of  acquiring  the- 

property  at  the  time  the  donation  takes  effect    Therefore,  a  donation  of  a  usui^uct  made 

in  favor  of  a  slave  is  void  and  of  no  effect 

APPEAL  from  the  Ninth  Judicial  District,  parish  of  Rapides.  W.  IB, 
Hyman,  attorney  at  law,  judf^e  nd  hoc,  in  place  of  Osborne,  J., 
recused.  Byan  d  Whitef  for  plaintiff  and  appellant.  T,  O,  Manning, 
for  defendants  and  appellants. 

This  case  was  tried. by  a  jury  in  the  court  oelow. 

LuDELiNa,  C.  J.    The  plaintiff  alleged  that  he  was  formerly  the 
slave  of  Hugh  Lynch,  who  died  in  Bapides  parish ;  that,  in  considera- 
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tioQ  of  long  and  faithful  service  to  him,  said  Lynch  placed  petitioner 
fa  possession  of  a  certain  ]ot  of  ground  in  the  town  of  Alexandria,  and 
ga?e  him  the  usufiiict  of  the  lot  and  buildings  thereon  daring 'peti- 
tioner's life,  and  that  said  Lynch  bequeathed  the  usufruct  of  the  lot 
and  buildings  to  him  by  his  last  will.  He  further  alleges  that  the  heirs 
of  Hugh  Lynch  had  advertised  the  lot  and  buildings  aforesaid  for  sale 
as  a  part  ot  the  property  of  the  succession  of  Hugh  Lynch,  and  he 
obtained  an  injunction  to  prevent  the  sale.  The  case  was  tried  by  a 
jury,  who  rendered  a  verdict  in  favor  of  the  plaintiff,  and  the  defend- 
ants liave  appealed. 

On  the  trial,  the  plaintiff  offered  several  witnesses  to  prove  that  the 
nsafract  of  the  square  of  ground  and  house  mentioned  in  the  petition 
had  been  verbally  given  to  him.  The  defendants  objected  to  this 
.'estiniony,  ou  the  grounds  that  the  donation  of  the  usufruct  of  im- 
movable property  could  only  be  made  in  writing,  and  that  a  verbal 
(looatioQ  could  not  be  legally  established.  The  objection  was  ovcr- 
rnled  and  the  testimony  was  received,  and  the  defendants  reserved  a 
bill  of  exceptions. 

The  ruling  was  erroneous.  Article  (462)  C.  C.  declares ;  "Incor- 
poreal things,  consisting  only  in  a  right,  are  not  of  themselves  strictly 
susceptible  of  the  quality  of  movable  or  immovable,  nevertheless  they 
are  placed  in  one  or  the  other  of  these  classes,  according  to  the  object 
to  which  they  relate,  and  the  rules  hereinafter  established."  Article 
(463)  says:  "The  following  are  considered  as  immovable,  from  the 
objects  to  wliich  they  apply:  The  usufruct  and  use  of  immovable 
tbings ;  a  servitude  established  on  real  estate,"  etc.  And  article  (1523) 
ileclares:  ''An  act  shall  be  passed  before  a  notary  public  and  two 
witnesses  of  every  donation  inter  vivos  of  immovable  property  or 
iooorporeal  things,  such  as  rents,  rights,  credits  or  actions,  under  the 
^alty  of  nullity.'" 

Therefore,  the  objection  should  have  been  sustained  and  the  testi- 
mony excluded.  And  as  the  plaintiff  offered  no  other  evidence  to 
sustain  his  pretensions,  there  must  be  judgment  against  him  on  this 
ground,  if  there  were  no  other.  But  the  record  shows  that  the  plaintiff 
bad  not  the  capacity  to  acquire  the  property  in  question,  either  at  the 
time  it  is  alleged  the  verbal  donation  was  made  or  when  Hugh  Lynch 
died,  and  that  his  pretensions  are  without  the  slightest  foundation 
in  law. 

It  is  therefore  ordered  and  a^udged  that  the  judgment  of  the  lower 
foort  be  reversed,  that  the  verdict  of  the  jury  be  set  aside,  and  that 
tbere  be  jadgment  in  favor  of  the  defendants  dissolving  the  injunction, 
vith  one  hundred  dollars  damages  and  costs  of  both  courts. 
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No.  3154. — Catherine  M.  Berry,  Wife,  etc.  v.  Thomas  D.  Marshall. 

A  mortgage  is  not  prescribed  so  long  as  the  primary  obligation  is  in  force,  notwithstanding 
it  has  not  been  reinscribed  within  ten  years. 

A  private  agreement  between  the  ;naker  of  a  note  in  favor  of  the  wife  of  another  and  her 
husband  to  the  eftect  that  her  husband,  as  the  agent  of  his  wife,  was  anthoriaed  to  receive 
payment  of  the  note,  is  inadmissible  in  evidence  on  the  trial  of  a  suit  to  enforce  payment 
of  the  note. 

Knit  is  the  evidence  of  a  witness  that  he  paid  one  thousand  dollars,  by  direction  of  the  maker 
of  the  note,  to  the  husband,  as  the  agent  ot  his  wife,  admissible  on  the  trial  of  a  suit  by 
the  wife  to  recover  the  amount  of  the  note  as  her  separate  property,  beqause,  if  admitted, 
it  would  not  prove  that  the  husband  was  authorized  to  receive  the  money  for  his  wife, 
and  therefore,  if  the  payment  to  the  husband  were  proved,  it  would  not  prove  that  it 
inured  to  the  benefit  of  the  wife  who  was  seeking  to  enforce  the  payment  of  her 
separate  claim. 

APPEAL  from  the  Seventh   Judicial  District,  parish  of  Avoyelles. 
Miller f  J.     T.   Overton,  for  plaintiff   and  appellee.     Waddill  cj& 
BarMn,  for  defendant  and  appellant. 

LUdxling,  C.  J.  This  is  a  suit  against  the  maker  on  a  note  secured 
by  a  mortgage.  The  defense  is  payment  and  the  plea  that  the  mort> 
gage  had  prescribed  by  nou-reinscription  within  ten  years. 

As  the  suit  is  against  the  defendant  who  is  in  possession  of  the 
mortgaged  premises,  we  do  not  perceive  what  difference  it  would  make 
to  defendant  if  the  mortgage  had  pcrempted.  It  can  not  be  prescribed 
so  long  as  the  primary  obligation  exists.  But  the  mortgage  had  not 
jperemptedj  as  ten  years  had  not  run  since  its  registry. 

On  the  trial,  the  defendant  offered  a  private  agreement  between  him- 
self and  his  father,  the  husband  of  the  plaintiff,  for  the  purpose  of 
proving  the  agency  of  the  plaiutifif^s  husband  and  authority  to  receive 
payment  on  the  note,  which  was  objected  to  and  excluded  on  the 
ground  that  it  was  res  inter  alios  acta  and  totally  irrelevant.  The 
ruling  was  correct. 

Defendant  offered  the  testimony  of  J.  U.  Payne,  taken  by  commis- 
sion, to  prove  that  the  firm  of  Payne,  Huntington  &  Co.  had  paid 
Roger  B.  Marshall  one  thousand  dollars,  as  the  agent  of  his  wife,  by  sauc> 
tion  of  defendant,  which  was  objected  to  as  irrelevant.  The  objection 
was  sustained,  and  the  testimony  was  rejected.  We  think  the  judge 
a  quo  was  right  in  saying  the  evidence  was  irrelevant,  for,  admitting 
the  firm  aforesaid  did  pay  the  sum  stated  to  ^e  husband,  supposing 
him  to  be  tlie  agent  of  his  wife  and  authorized  to  receive  the  money, 
that  does  not  prove  the  fact  in  question — the  authority  of  the  husband 
to  receive  the  money  for  his  wife.  She  was  separated  in  property  from 
her  husband  and  had  the  administration  of  her  own  affairs,  and  the 
money  paid  to  her  husband  is  not  shown  to  have  inured  to  her  benefit^ 
in  fact,  the  contrary  is  sworn  to  by  the  wife,  and  the  note  was  not  in. 
the  possession  of  the  husband.  Pincknoy  v.  MulhoUon,  6  R.  40;  10  M» 
aiOj  4  An.  526,  Pew  v.  Labythe  et  al. 
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Anotlier  bill  of  exception  was  taken  to  tlie  ruling  of  the  judge  a  quo^ 
exclading  the  testimony  of  William  Taliaferro  and  Thomas  D.  Mar- 
sball,  offered  to  prove  that  plaintiff's  husband  acted  as  her  agent  in 
paying  taxes  and  other  debts  and  in  collecting  notes  and  other  debts 
dae  by  her.  We  fail  to  discover  the  value  of  this  evidence,  if  it  were 
in  the  record.  Because  A  has  authority  to  collect  a  certain  note  or  a 
dozen  notes  due  B,  it  does  not  follow  that  he  has  a  right  to  collect  any 

r 

other  notes,  not  in  his  possession  or  under  his  control.  An  authority 
derived  by  implication  can  not  be  extended.  The  possession  of  the 
note  is  tlie  authority  of  the  agent  to  collect  it,  if  he  act  under  an  tm- 
plied  and  not  an  express  mandate.     There  is  no  error  in  the  judgment. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be 
be  affirmed^  with  costs  of  appeal. 


No.  3172. — C.  H.  Slocomd  v.  John  R.  Williams. — Third  Opposition 
of  W.  E.  Leverich,  Curator  of  E.  J.  Walsh. 

A  third  party  can  not  be  permitted  to  clftim  the  proceeds  of  the  sale  of  property  and  at  the 
same  time  and  in  the  same  action  attack  the  legality  and  regularity  of  the  sale  itself. 

Qaeitions  of  fraad  and  simnlation  by  which  a  judgment  has  been  obtained  can  not  be  exam- 
ined by  the  Supreme  Court  if  only  made  for  the  first  time  in  the  petition  for  an  appcaL 
CoDStitation,  article  74. 

A  third  opposition,  founded  on  a  Judgment,  can  not  be  maintained  if  more  than  ten  years 
luTe  elapsed  since  its  rendition  and  it  has  not  been  revived.  In  such  a  case  the  pica  of 
prescription  will  be  maintained,  and  the  third  opposition  will  be  dismissed. 

APPEAL  froi^  the  Ninth  Judicial  District,  parish  of  Rapides.     Ors^ 
horn,  J.     T,  0.  Manning^  for  plaintiff  and  appellee.     IT.  8.  Losee^ 
forthird  opponents,  appellants.  ^ 

Ludelihg,  C.  J.  C.  H.  Slocomb,  having  obtained  a  judgment  on 
mortgage  notes  against  John  R.  Williams  with  recognition  of  his 
mortgage,  caused  the  lands  mortgaged  to  be  seized  and  advertised  for 
sale.  On  the  second  of  October,  1869,  Leverich,  curator,  filed  a  third 
opposition,  claiming  to  be  entitled  to  be  paid  by  preference  out  of  the 
proceeds  of  the  sale.  On  the  same  day  the  property  was  sold,  and 
George  Jonas,  being  the  last  and  highest  bidder,  claimed  the  right  to 
retain  in  his  hands  the  amount  of  two  special  mortgages  which  were 
older  than  the  mortgage  under  which  the  sale  was  made,  offered  to 
pay  the  remainder  of  the  price  in  cash  to  the  sheriff,  and  demanded  a 
title.  The  sheriff  refused.  The  purchaser  took  a  rule  on  him  to 
compel  him  to  make  the  title.  Alter  heariug  in  chambers,  the  judge 
ordered  the  sheriff  to  make  a  title  to  the  purchaser. 

Some  days  after  this  the  third  opponent  took  a  devolutive  appeal 
^m  this  order  on  the  rule  against  the  sheriff.     In  his  petition  of* 
appeal,  the  third  opponent  alleges  numerous  grounds  for  annulling  the 
order,  bat  as  these  issues  were  not  made  before  the  court  a  qua,  and 
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this  court  has  not  original  jarisdiction,  we  can  not  notice  them,  eren 
if  they  were  not  inconsistent  with  the  allegations  contained  in  his 
petition  of  opposition.  One  can  not  be  permitted  to  claim  the  pro- 
ceeds of  the  sale  and  at  the  same  time  attack  the  legality  or  regularity 
of  the  sale. 

The  Louisiana  State  Bank  also  filed  a  petition^  wherein  it  alleges 
that  the  property  was  sold  for  much  less  than  its  value,  and  that  the 
parties  concerned  in  the  sale  colluded  together  to  defraud  said  bank 
and  other  creditors ;  that  the  order  or  judgment  was  ex  parte,  errone- 
ous, null  and  void,  and  the  sale  was  illegal,  **  simulated,  fraudulent, 
null  and  void,"  and  therafore  it  prays  for  an  appeal. 

How  these  questions  can  be  passed  upon  by  this  court,  when  made 
for  the  first  time  in  a  petition  for  an  appeal,  it  is  difficult  to  perceive. 
The  motion  to  dismiss  the  appeal  of  this  party,  on  the  ground  that  the 
appeal  bond  is  not  signed  by  any  surety,  must  prevail.    C.  P. 

After  these  irregular  proceedings  on  the  part  of  the  bank  and 
Leverich,  the  third  opposition  filed  by  Leverich,  curator,  was  fixed  and 
called  for  trial.  The  third  opponent  objected  and  took  a  bill  of  excep- 
tions to  the  ruling  of  the  court  ordering  the  trial  to  be  proceeded  with, 
on  the  ground  that  an  appeal  had  been  taken  from  the  order  rendered 
on  the  rule  against  the  sheriff.  It  can  liardly  be  necessary  to  say  that 
the  objection  was  frivolous.  » 

On  the  merits  of  the  opposition,  it  will  be  necessary  to  notice  only 
one  of  the  four  grounds  set  up  against  the  pretensions  of  the  oppo- 
nenty  and  that  is  that  the  judgment  itself  is  extinct.  By  Levericb's 
own  averment  it  appears  the  judgment  was  recorded  on  the  thirty-first 
of  October,  1855,  and  it  has  never  been  revived.  The  plea  of  prescrip- 
tion of  ten  years  must  be  sustained,  and  the  opposition  dismissed. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed,  with  costs  of  appeal. 


No.  1870. — P.  PouTz  V.  Theaiu>  Brothers. 

A  morchant,  "who  purchased  a  lot  of  cotton  in  Kew  Orleans,  classed  as  low  middling  hy  bSs 
own  agent,  who  afterward  shipped  it  to  Havre,  Franco,  and  sold  it  as  low  middling,  ia 
not  entitled  to  a  reclamation  fh>m  the  vendor  in  dami^es  for  false  packing,  by  which  the 
inside  of  the  bales  is  inferior  in  quality  to  that  of  the  outside. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Lean- 
monty  J.    A,  &  M.  Voorhies,  for  plaintiff  and  appellee.    J.  jLd. 
JRozier  and  E,  H,  MeCaleby  for  defendants  and  appellants. 

Taliaferro,  J.  The  plaintiff  sues  defendants  for  damages  sus- 
tained in  ft  purchase  of  cotton  which  he  alleges  was  fraudulentljr 
packed,  the  cotton  on  the  outside  of  the  bales  being  of  good  qnalltj^ 
while  the  interior  was  composed  of  trashy,  dirty,  rotten  and  inferioir 
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«otton.  The  answer  is  a  general  deniaL  The  plaintiff  had  judgment 
agaiast  the  defendants  in  solido  for  91072,  with  legal  interest  from 
jadidal  demand.    The  defendants  appealed.' 

Tins  case  is  very  similar  in  its  character  to  that  of  Pontz  v,  Jones, 
recently  decided  by  this  court.    In  this  case,  like  that,  the  cotton  was 
shipped  to  Havre  in  France,  and  the  testimony  of  witnesses  residing 
there  was  taken  under  commission.    The  defendants  have  in  the  record 
endenee  to  show  that  the  cotton  alleged  to  have  been  fraudulently 
packed  was  composed  of  '*  sample"  cotton,  and  that  it  was  so  repre- 
sented to  the  broker  who  bought  for  the  plaintiff.    One  of  the  defend- 
«ntB  is  positive  and  emphatic  in  his  testimony  that  these  samples  in 
pseking  were  not  placed  to  show  a  better  quality  outside  than  in  the 
inside;  that  all  the  cotton  In  these  bales  was  sound  cotton;  that  there 
was  no  false  packing  and  no  unsound  cotton  put  in }  that  this  is  the 
iint  reclamation  made  against  defendants*  pickery  for  false  packing, 
etel   The  testimony  of  the  foreman  of  the  pickery  is  much  to  the 
same  effect.     Some  other  testimony  relating  to  the  mode  of  putting  up 
sample  cotton,  difference  in  price  between  sample  and  original  cotton, 
is  added  on  the  part  of  the  defendant,  but  which  has  but  little  bearing 
m  the  point  at  issue. 

Now,  on  tho  other  hand,  two  of  the  Havre  merchants  to  whom  the 
cotton  was  shipped,  swear  directly  the  reverse  of  what  the  defendants 
^d  their  foreman  did.  One  of  these  merchants  says :  *'  Of  the  lot  of 
forty  bales  marked  H  B,  thirty  were  opened  and  their  interior  found 
to  be  composed  of  rotten  cotton,  of  bad  quality,  full  of  earth,  and  of 
entirely  inferior  quality  to  the  upper  and  lower  layers,  or  the  rest  of 
the  cotton  composing  the  bale.*'  The  other  merchant  says :  ''Of  forty 
bales  marked  H  B,  thirty  bales,  on  being  examthed,  were  found  on  the 
outside  to  conform  to  the  cotton  invoiced,  but  the  interior  of  these 
bales  was  mixed  cotton,  dirty  and  of  a  very  inferior  quality."  These 
merchants,  it  is  shown,  were  interested  in  the  matter,  the  shipment 
being  made  on  joint  account  of  the  merchants  and  the  plaintiff. 

Three  sworn  cotton  brokers  of  Havre  testified  in  the  case.  These 
men  had  no  interest  whatever  in  the  controversy.  One  of  these 
brokers  says:  "On  opening  the  thirty  bales,  we  found  the  interior  of 
«ieh  to  be  composed  of  bad  cotton,  trash,  store  sweepings,  etc.  The 
ibnr  sides  and  the  ends  of  the  bales  contained  one  layer  of  cotton  of 
fine  quality,  and  the  bad  cotton,  trash,  etc.,  inside  depreciated  the 
^ne  of  the  bales  in  the  estimation  of  myself  and  colleagues  fifty 
centimes  or  ten  cents  gold  per  kilogram,  or  five  cents  gold  per  French 
pound."  Another  of  the  brokers  testifies  to  the  same  effect.  The 
tldid  is  not  explicit.  He  says  he  recollects  having  examined  several 
to  of  cotton  shipped  by  the  Expounder,  some  of  which  were  very 
M,  hut  after  the  lapse  of  time  could  not  recollect  the  particulars  of 
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the  examination.    The  plaintiff's  own  evidence  oorroborates  that  of 
the  merchants  and  the  brokers.    We  think  the  plaintiff  has  fnllj*  made 
1  ^    out  his  loss  in  the  transaction,  and  that'  the  judgment  of  the  lower 
*     court  does  justice  between  the  parties. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
'  the  district  court  be  affirmed  with  costs  in  both  courts* 


On  Rehearing. 

Howe,  J.  The  evidence  in  this  ease  shows  that  the  plaintiff  bought 
bales  of  *' samples"  of  cotton  from  defendants  in  New  Orleans  at  the 
price  of  '* samples;"  that  the  plaintiff's  agent  classed  them  as  'Mow 
middling;"  that  the  plaintiff  shipped  them  to  Havre  invoiced  as  '^  low 
middling,"  sold  them  there  as  *'low  middling,"  was  forced  to  pay  a 
reclamation,  but  after  paying  it  still  realized  in  Havre  the  price  of 
'^  samples." 

It  was  the  plaintiff's  agent  in  New  Orleans  and  not  the  defendants- 
who  classed  the  property  as  'Mow  middling;"  it  was  the  plaintiff  and 
not  the  defendants  who  invoiced  and  shipped  it  as  'Mow  middling;'*  it 
was  the  plaintiff  and  not  the  defendants  who  sold  it  in  Havre  as  *'  low 
middling." 

The  manner,  therefore,  in  which  the  bales  were  put  up,  whatever 
may  be  thought  of  it,  inflicted  no  legal  damage  on  the  plaintiff.  He 
bought  "samples"  here  and  realized  the  price  of  '' samples"  in  Havre. 
The  failure  of  his  plan  to  sell  the  cotton  as  "low  middling"  can  not 
be  attributed  to  the  defendants. 

It  is  therefore  ordei-ed  that  our  judgment  heretofore  rendered  be  set- 
aside.  It  is  further  ordered  that  the  judgment  appealed  from  be 
avoided  and  reversed*  and  that  there  be  judgment  for  defendants  with 
costs  in  both  courts. 


No.  3247. — J.  A.  Payne  v.  E.  Spiller,  Administrator. — ^Warrex  fc 

Crawford,  Interveners. 

Privilegeft  in  favor  of  the  ftimisher  of  soppUes  to  a  pUmtation  spring  only  from  the  law  thaf^- 
confers  them.  They  can  not  be  the  sabject  of  contract.  An  acknowledgment  of  the 
administrator  that  the  creditor  has  a  privilege  on  the  crop  made  by  the  estate  which  be 
is  administeriDg  can  not,  therefore,  be  recognized  as  conferring  a  lien  on  the  cotton  made 
on  the  place,  unless  it  be  shown  that  he,  the  creditor,  has  furnished  the  sappliea  to 
mi^e  it. 

APPEAL  from  the  District  Court,  parish  of  Livingston.    JEUis,  J. 
S.  J,  EIU$,  for  plaintiff  and  appellee.     T.  O.  W.  hilts,  for  defend- 
ant and  appellant.     TT.  B»  Kemp,  for  interveners  and  appellants. 

Howell,  J.    Plaintiff  sues  for  the  balance  of  an  account  for  supplies 
and  cash  advanced  to  make  the  crop  of  1867,  and  claims  a  privilege 
the  proceeds  thereof. 
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To  this  demand  the  administrator  pleads  a  general  denial,  and  claims 
JQ  reconvention  twenty-one  bales,  or  the  proceeds,  which  were  inven- 
teried  in  the  warehouse  of  plaintiff  as  the  property  of  the  succession, 
&od  were  sold  by  plaintiff  and  not  accounted  for. 

Warren  &  Crawford,  judgment  creditors  of  the  succession,  inter- 
vened to  resist  plaintiff's  demand,  on  the  ground  tliat  the  administrator 
eoald  not  bind  the  succession,  but  is  personally  liable.  Judgment  was 
given  in  favor  of  plaintiff,  and  the  other  two  parties  appealed. 

The  record  shows  that  Levi  Spiller,  before  his  death,  in  the  early 
part  of  1867,  contracted  with  plaintiff,  a  merchant  in  Baton  Rouge,  for 
aapplies  necessary  in  making  the  crop  of  that  year;  that  after  his 
death  the  arrangement  was  continued  by  the  administrator;  that  prior 
to  and  soon  after  Levi  Spiller's  death,  twenty -one  bales  of  his  crop  of 
1866  came  into  the  possession  of  plaintiff,  five  thereof  having  been 
placed  there  by  himself  and  sixteen  by  the  widow  alter  his  death ;  the 
dxteen  were  shipped  by  plaintiff  to  New  Orleans,  and  the  net  pro- 
ceeds, with  those  of  one  bale  of  the  crop  of  1867,  credited  on  the 
account  in  suit.  The  five  were  seized  in  the  suit  of  another  party, 
and,  by  consent,  the  plaintiff  sold  them  and  now  holds  the  proceeds. 
He  claims  that  the  widow  and  administrator  authorized  him  to  sell  the 
sixteen  bales  of  the  crop  of  1866  and  place  the  proceeds  to  the  credit 
of  the  account  against  the  succession,  but  admits  that  at  the  time  he 
received  them  tlie  succession  owed  him  nothing. 

Having  contracted,  as  he  testified,  with  the  deceased  to  advance  on 
and  for  the  crop  of  1867,  it  was  not  in  the  power  of  tlio  widow  and 
administrator  to  so  change  the  agreement  and  dispose  of  the  property 
as  to  extend  the  privilege  accorded  by  law  to  the  injury  of  other  cred- 
itors of  the  succession,  which  is  admitted  to  be  insolvent.  A  privilege 
of  this  kind  can  not  be  created  by  contract.  It  springs  ouly  from  the 
lav,  and  must  be  enforced  under  the  law.  The  cotton  on  which  plain- 
tiff has  a  privilege  has  been  sold  in  the  succession,  and  he  must  be 
referred  to  the  account  of  the  administrator  to  obtain  that  privilege^ 
and  must  be  held  to  account  for  the  proceeds  of  the  cotton  sold  by  him 
upon  which  he  has  no  privilege.  To  give  him  credit  for  the  whole  of 
those  proceeds,  as  set  out  in  his  own  account,  might  prejudice  other 
eoncurrent  or  superior  privileges,  as  suggested  by  the  administrator. 

Under  the  pleadings  and  the  evidence,  the  proper  judgment  will  be 
one  in  favor  of  plaintiff  for  the  whole  of  his  account,  so  far  as  legal, 
less  the  proceeds  of  one  bale  of  the  crop  of  1867,  with  privilege  of 
fiimisher  of  supplies  on  the  proceeds  of  the  crop  of  1867,  and  judgment 
jQ  £avor  of  the  succession  ordering  him  to  account  for  the  proceeds  of 
the  cotton  of  1866,  which  seem  to  amount  to  more  than  those  of  the 
oop  of  1867.  According  to  his  testimony,  he  has  charged,  by  contract, 
twelve  per  cent,  on  the  whole  amount  of  his  account,  and,  in  add!- 
32 
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t^OD«  he  has  charged  commissiou  on  his  account.    This  is  illegal,  and 
he  must,  under  the  law,  forfeit  all  interest. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  plaintiff  have  judgment  against  Elisha  Spiller,  administrator 
of  the  succession  of  Levi  Spiller,  deceased,  for  seventeen  hundred  and 
nineteen  dollars  and  eighty  cents  ($1719  80),  with  the  privilege  of  a 
furnisher  of  supplies  on  the  proceeds  of  the  crop  of  1867,  and  costs  in 
the  lower  court,  to  be  paid  in  due  course  of  administration.  It  is  fur- 
ther ordered  that  on  the  reconventional  demand  of  defendant,  there  be 
judgment  ordering  plaintiff  to  pay  to  defendant  any  surplus  in  his 
hands  of  the  proceeds  of  the  twenty-one  bales  of  cotton  of  the  crop  of 
1866  over  those  of  the  crop  of  1867,  coming  to  him  by  virtue  of  the 
privilege  accorded  to  him  herein,  without  prejudice  to  the  rights  of 
others  thereon.  It  is  further  ordered  that  the  intervention  of  Warren 
&  Crawford  be  dismissed,  at  their  cost ;  plaintiff  and  inter venors  to 
pay  cost  of  appeal. 


Ko.  3092. — Eliza  Coruie,  Testamentary  Executrix,  v.  Estate  of 

James  Billiu. 

A  promissory  note  that  has  not  been  properly  stamped  iirith  the  required  amount  of  internal 
revenue  stamps  can  not  be  admitted  in  evidence  on  the  trial  of  the  case,  nor  can  the 
Judge  who  is  presiding  aothoriKe  the  plaintifT  to  stamp  it  in  his  presence.  In  such  a  case 
the  note  must  be  stamped  by  the  revenue  collector  of  the  district,  and  the  fine  must  be 
either  paid  or  remitted  by  the  collector  before  the  note  can  bo  received  in  evidence.  14 
U.  S.  Statutes  at  Large,  page  1. 

APPEAL  from  the  Third  District  Court,  parish  of  Lafourche.  Train^  J. 
Bitsh  &  Oood,  for  plaintiff  and  apoelleo.  J?.  17.  Blake,  for  defend- 
ant and  appellant. 

Howell,  J.  This  is  an  action  upon  two  promissory  notes,  to  which 
the  defense  is  that  one  of  the  notes  is  prescribed  and  the  other  is  de- 
pendent on  a  condition  reprobated  by  law  and  not  yet  happened.  A 
record  from  the  United  State  Provisional  Court  for  Louisiana  was 
offered  in  evidence  to  show  interruption  of  prescription,  and  was 
•objected  to  on  the  ground  that  said  court  was  not  known  to  the  law. 
The  objection  was  properiy  overruled.  See  the  case  of  Burke  Vm 
Tregre,  22  An.  639. 

Objection  was  made  to  the  introduction  of  the  second  note,  because 
it  was  not  stamped  according  to  lawj  and  to  the  ruling  of  the  judge 
a  quOf  permitting  plaintiff  to  affix  and  cancel  the  stamp  before  tlie 
court,  a  bill  of  exceptions  was  reserved. 

Plaintiff  relies  on  the  act  of  Congress,  thirtieth  June,  1864,  sec.  163 
<13  Statutes  at  Large,  p.  295),  to  sustain  the  ruling  of  the  judge.  This 
section  was  repealed  by  the  act  of  July  13, 1866  (14  Statutes  at  Large, 
pages  143-4,  section  9),  which  provides  that  no  written  instrument 
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leqnirhig  a  stamp  shall  be  used  as  evidence  in  any  court  until  stamped 
u  prescribed  by  law,  that  is,  by  the  collector  of  the  district  upon  pay- 
ment of  the  penalty  or  remission  by  said  collector.  The  objection, 
therefore,  shoold  have  been  sustained  and  the  note  excluded.  Without 
it,  there  is  nothing  to  authorise  judgment  for  its  amount. 

It  is  therefore  ordered  that  so  much  of  the  judgment  appealed  from 
as  relates  to  the  note  for  $360,  dated  March  21,  1864,  and  due  at  one 
year,  be  reversed,  and  that  asto  this  note  there  be  judgment  against 
plaintiff  as  of  nonsuit,  and  that  as  thus  amended  the  judgment  be 
affirmed,  with  costs  in  the  lower  court;   plaintiff  to  pay  costs  of 


Behearing  refused. 


No.  3137. — T.  S.  Marionneaux  et  als.  v.  Police  Jury  of  the  Parish 


of  Iberville, 
of  Iberville, 
of  Iberville, 
of  Iberville. 


F.  N.  Marionneaux  v.  Police  Jury  of  the  Parish 
F.  L.  Marionneaux  v.  Police  Jury  of  the  Parish 
Thomas  L.  Billings  v.  Police  Jury  of  the  Parish 
F.  SiLVERT  Marionneaux  v.  Police  Jury  of  the 


Parish  of  Iberville.     (Consolidated.) 

If  express  power  is  given  by  law  to  tho  police  Juries  to  raise  money  by  ^axntion  for  bnlldlng 
nnds  and  bridges,  no  other  mode  of  raising  the  money  for  that  puriwse  can  be  exercisod 
by  them.  Therefore,  bonds  issued  by  the  police  Jnry  for  the  purpose  of  raising  funds  to 
build  a  bridge  or  road  are  not  binding  on  the  parish,  liecause  the  Jury  is  not  authorized 
by  law  to  isaae  bonds  for  such  puri>ose. 

APPEALS  from  the  Fifth  District  Court,  parish  of  Iberville.  Posey,  J. 
Barrow  d:  Pope,  for  plaintififs  and  appellees.  Zcnon  LahauvCf  J,  H, 
BQls  and  A.  de  E,  B.  Talbot^  for  defendant  and  appellant. 

Wyly,  J.  The  police  jury  of  the  parish  of  Iberville,  in  these  cases, 
is  sued  on  its  notes  given  in  renewal  of  certain  bonds  issued  by  it  on 
the  twenty- sixth  day  of  July,  1859,  for  the  purpose  of  raising  funds  to 
construct  certain  roads  and  bridges  in  the  parish  of  Iberville. 

The  defense  is  that  with  the  proceeds  of  said  bonds  the  police  jury 
porchased  slaves  to  construct  said  works,  and  that  it  was  without 
anthority  to  issue  its  bonds  for  said  purpose  or  for  any  purpose.  The 
court  gave  judgment  for  the  plaintiffs  in  these  cases,  and  the  police 
jary  has  appealed. 

We  think  the  judgmoBt  erroneous.  The  powers  of  police  juries  are 
limited,  and  they  can  not  bind  the  parishes  further  than  they  are 
intlforized  to  do  so  b^^  express  law.  The  power  to  borrow  money  or 
'to  issue  bonds  as  a  means  of  raising  it^  has  not  been  conferred  on 
police  juries.  They  have  the  power  to  raise  money  by  taxation  for 
the  purpose  of  building  roads  and  bridges,  and  when  the  means  for 
tbe  exeieise  of  the  granted  power  are  given'  in  precise  terms,  no  other 
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means  for  its  exercise  or  for  raising  fnnds  can  be  implied.  The  case  of 
Emile  L.  Breaux  v.  The  Parish  of  Iberville,  lately  decided,  presented 
the  same  questioD^  and  we  held  that  the  parish  of  Iberville  was  not 
bound  on  the  notes  or  bonds  issued  by  the  police  jury  for  the  purpose 
of  raising  funds  to  build  roads  and  bridges.  We  see  no  reason  to 
depart  from  our  ruling  in  that  case. 

It  is  therefore  ordered  that  the  judgment  herein  be  reversed  and 
annulled,  and  that  there  be  judgment  for  the  defendant,  the  plaintiffa 
paying  costs  of  both  courts. 


Mo.  3140. — Charles  W.  C.  Walkeb  r.  Anbrew  J.  Ceuikshank, 

Executor. 

A  propositioii  of  the  executor  to  pay  a  note  ai^ainst  the  saocession  he  represents  before  it  is 
prescribed,  if  the  holder  will  throw  off  the  interest,  is  safflcient  to  interrupt  the  carroat 
of  prescription. 

APPEAL  from  the  Ninth  District  Court,  parish  of  Rapides.  Orshorn,  J. 
li.  A,  Hunter  J  for  plaintiff  and  appellant.  JRyan  dc  White,  for 
defendant  and  appellee. 

Taliaferro,  J.  The  plaintiff  sues  the  executor  of  Olcott  on  a 
promissory  note  for  $646  82,  dated  eighteenth  of  January,  1862,  payable 
one  day  after  date,  with  eight  per  cent,  interest  from  date,  and  made 
p.iyable  to  the  plaintiff  or  order. 

The  defendant's  answer  contains  a  general  denial,  and  he  pleads  the 
prescription  of  five  years. 

There  is  a  motion  to  dismiss  this  appeal  on  two  grounds :  First,  that 
the  appeal  was  made  returnable  to  the  Supreme  Court  at  Natchitoches 
at  its  August  term,  1870,  instead  of  New  Orleans,  as  the  law  directs  ^ 
second,  that  the  petition  of  appeal  was  served  upon  the  defendant  in 
the  parish  of  Grant,  where  he  resides,  by  a  deputy  sheriff  of  the  parish 
of  Bapides. 

There  is  no  force  in  the  first  ground  taken.  As  to  the  other,  there  is 
no  evidence  in  the  record  showing  the  residence  of  the  defendant  to  be 
in  the  parish  of  Grant.    The  motion  to  dismiss  is  overruled. 

Ok  the  Merits. 

The  question  is  as  to  the  plea  of  prescription.  Yarborough,  a  wit- 
ness on  the  part  of  the  plaintiff,  testifies  that  in  the  spring  of  1866  he 
called  upon  Cruikshank  for  payment  of  the  note  and  that  the  latter 
replied :  '*K  you  will  knock  off  the  interest,  I  will  give  you  a  sight 
draft  for  the  amount."  The  witness  not  being  authorized  to  throw  ofiT 
the  interest,  declined  the  proposition.  At  the  time  this  interview  toolc 
place  prescription  had  not  accrued.  The  proposition  of  the  defendant 
to  pay  the  principal  of  the  note  surely  was  a  recognition  that  the  sue^ 
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eesdon  of  Olcott  owed  it,  and  conseqaently  an  interraption  of  prescrip- 
tion occarred.  A  promise  to  pay  the  debt  was  not  necessary  to 
interrupt  the  prescription. 

The  testimony  of  the  executor  is  to  the  efifect  that  he  did  not  promise 
to  pay  the  note ;  but  his  statements  are  equivocal  and  evasive,  and 
wanting  in  that  directness  and  clearness  which  mark  the  evidence 
given  by  Yarborough.    His  evidence  clearly  preponderates. 

It  is  theretore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  plaintiff  recover  from  the  defendant,  in  his  represent- 
atif  e  capacity  of  executor  of  J.  H.  Olcott,  deceased,  the  sum  of  9646  82, 
with  eight  per  cent,  interest  i>er  annum  from  the  eighteenth  of  Janu- 
ary, 1862,  until  paid,  and  all  costs  of  suit. 

Rehearing  refused. 


No.  3144. — Mrs.  L.  Laforbt,  Widow  Beatty,  v.  EniLfe  L.  Weber. 

The  laflim  of  the  sheriff  to  return  a  writ  al  JUri /aeia$  within  the  time  fixed  by  h^w  it  pr^ 
ramptiTe  proof  of  hU  llAbility  for  the  debt,  bnt  this  presumption  may  be  overthrown  by 
evidence  going  to  show  that  he  was  authorized  by  the  attorney  of  the  seizing  creditor  to 
retain  the  writ  in  his  hands. 

In  case  of  a  conflict  of  testimony  between  two  witnesses  on  opposite  sides  of  tlie  case,  the 
one  teetifj-ing  directly  the  opposite  of  the  other  about  a  fact,  the  opinion  of  the  Judge 
a  quoj  who  heard  both  witnesses,  is  entitled  to  great  weight,  and  his  decision  as  to  the 
preponderance  of  the  testimony  will  be  followed  by  the  Supreme  Court. 

APPEAL  from  the  Seventh  District  Court,  parish  of  West  Feliciana. 
Miller,  J.  Thomas  BfUler  and  OolUns  dc  Leake,  for  plaintiff  and 
appellant.     WiMiffe  d^  Fishery  for  defendant  and  appellee. 

LuDEUKO,  C.  J.  This  action  was  brought  to  make  the  sheriff, 
Edward  Weber,  and  his  sureties  liable  for  not  having  returned  the 
f/tri  fa/das  within  the  delay  required  by  law. 

The  failare  of  the  sheriff  to  return  the  writ  within  the  time  fixed  by 
W  is  prima  facie  proof  of  his  liability  for  the  debt,  but  in  this  case 
the  sheriff  alleged,  and  offered  evidence  to  establish,  a  legal  excuse— 
that  he  acted  under  the  advice  and  direction  of  the  attorney  of  the 
party  in  whose  favor  the  writ  was  issued.  The  sheriff  and  the  attorney 
alone  have  testified  in  this  ease.  The  former  states  positively  that  the 
attorney  authorized  and  instructed  him  to  retain  the  writ  in  his  hands, 
while  the  attorney  denies  it  as  positively. 

The  question  to  be  decided  being*one  of  fact,  the  opinion  of  the 
judge  a  quo,  bef<N:e  whom  the  witnesses  testified,  is  entitled  to  great 
weight.    6  La.  31 ;  13  La.  412;  3  An.  16a;  21  An.  115, 139, 169,  782. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
sfiimied,  with  costs  of  appeal. 
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No.  3228. — ^Lewis,  Naucon  &  Co.  v.  Ho^^rER,  Rex  &  Tracy. 

If  the  answers  of  the  garnishee  to  Inteirogatories  are  snffioientiy  clear  and  comprehensire  to 
•  inform  the  pipintiir  of  the  fsets  of  the  ease,  they  will  not  be  overruled  in  the  appellate 
coart  on  the  sngj^estion  of  coonscl  that  they  are  evasive,  especially  if  no  motion  has  been 
made  in  the  oonrt  a  qua  to  have  them  taken  as  confessed. 

The  exception  to  the  eaiMfOit^  of  the  plaintiff  must  be  pleaded  in  Zimins  lUes.  If  the  defend- 
ant goes  to  trial  on  the  general  issae,  it  is  too  late  to  urge  the  «xception  of  the  capacity 
of  the  plaintiff  or  of  the  intervenor  to  stand  in  judgment. 

APPEAL  from  the  Thirteenth  District  Court,   parish  of  Tensas. 
Hough,  J.    Farrar  ds  Beeves,  for  plaintiffs  and  appellants.    JuUub^ 
Aroni,  for  defendants  and  appellees. 

Howe,  J.  On  the  sixteenth  January,  1867,  CharlesDe  Greek  &  Co. 
commenced  an  action  against  Homer,  Rex  &  Tracy  in  the  district 
court  of  Tensas  parish,  and  attached  certain  assets  in  the  hauds  of 
Jiulins  Aroni  and  J.  W.  Collies.  Property  was  also  attached  in  posses- 
sion of  other  parties.  Aroni  &,  Collier,  then  the  attorneys  of  Homer' 
Rex  &  Tracy,  had  in  their  hands  property  belonging  to  their  clients,, 
and  in  ovder  to  release  the  property  attached  in  the  possession  of  the 
other  parties,  a  velease  bond  was  furnished,  with  Julius  Aroni  as  surety, 
with  the  agreement  that  the  assets  in  the  hands  of  Aroni  &  Collier 
should  remain  in  his  possession  till  the  final  decision  of  the  case,  to 
indemnify  him  as  such  surety  in  ease  of  liability. 

On  the  fiitst  of  February,  1867,  Lewis,  Nauson  &  Co.,  the  plaintiffs 
at  bar,  eommenced  this  suit  by  attachment  against  the  same  defend- 
ants, and  made  Aroni  &  Collier  garnishees.  Julius  Aroni  answered, 
making  a  full  statement  of  the  assets  in  his  hands  belonging  to 
defendants,  and  the  conditions  under  which  he  held  them.  J.  W.  Col- 
lier adopted  the  answers  of  Aroni.  Chester  H.  Elrum,  as  assignee  in 
bankruptcy  of  Rex  and  Tracy,  intervened  to  claim  their  share  of  the 
property  attached. 

The  court  below  gave  judgment  in  favor  of  plaintiff  against  Homer 
for  one-third  of  the  debt,  and  against  Aroni  &  Collier  for  one-third  of 
the  cash  admitted  to  be  in  their  hands  subject  to  the  settlement  of  tbo 
suit  of  De  Greek,  firstiy  above  mentioned,  and  in  favor  of  Kruni,. 
assignee,  for  the  balance  of  the/cash  in  the  garnishees'  hands,  with  the 
same  condition. 

The  plaintiffs  appealed,  and  state  in  this  court  that  they  make  but 
two  points 3  First,  that  they  are  entitled  to  judgment  for  their  whole 
claim  against  Aroni  &  Collier  because  their  answers  were  palpably 
evasive;  second,  that  the  judgment  in  favor  of  Erum  was  erroneous. 

Firet^-We  see  nothing  evasive  in  the  answers  of  the  garnishees. 
They  contain  a  full,  plain,  perspicuous  statement  of  the  property  and. 
claims  of  the  defendants  in  the  hands  of  the  garnishees.  The  ques- 
tion propounded  was :    '*  Are  you  indebted  in  any  manner  to  the  fLm^ 
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of  Homer,  Rex  &  Tracy,  or  have  you  any  property,  assets  or  claims  ip 
your  hands  or  under  your  control  belonging  to  the  said  firmY"  It  is 
trae  that  in  strictness  of  grammar,  the  clause  of  this  question  referring 
to  indebtedness  is  not  clearly  responded  to ;  but  it  is  quite  evident  that 
the  plaintiffs  and  tlieir  counsel  were  fully  informed  of  the  facts  of  the 
ease  by  the  answers.  They  made  no  allegation  of  indebtedness;  made 
no  motion  to  take  the  interrogatory  as  confessed,  and  on  the  trial 
offered  the  answers  as  a  part  of  their  own  evidence.  It  was  over  the 
assets  revealed  by  these  answers  that  the  contest  was  waged,  and  the 
point  now  presented  seems  an  after  thought. 

Second — In  answer  to  the  interventioki  of  Krum,  the  plaintiffs  pleaded 
first  a  general  denial,  and  then  an  exception  to  his  capacity  as  assignee. 
They  then  went  to  trial  on  the  merits,  without  requiring  a  decision  on 
this  dilatory  exception,  and  thus  waived  it.  1 1  An.  63  j ;  14  An.  520. 
Moreover,  the  evidence  introduced,  without  any  objection,  makes  it 
certain  that  Rex  and  Tracy  were  bankrupts  before  the  case  was  tried,, 
and  reasonably  certain  that  Krum  was  their  assignee.  The  second 
point,  then,  that  Krum's  capacity  was  not  established,  and  that  the 
judgment  as  to  him  was  erroneous,  is  not  well  taken. 

Judgment  affirmed. 

Behearing  refused. 


No.  31(56. — T.  H.  J.  Richardson  v.  R.  A.  Hunteh. 

1  Judgment  rendered  against  a  party  whose  domicile  and  residence  is  not  in  the  parish 
where  the  coort  is  held,  is  nail  and  T(^d,  because  the  coart  is  without  Jurisdiction 
ratiofie  persofu*.  In  such  a  ease  consent  of  the  defendant  can  not  give  Juiisdictiam.. 
Act  of  1861,  amending  Article  IGS  C.  P. 

APPEAL   from   the    Ninth  Judicial    District,    parish    of  Rapides^ 
Orshomy  J.     Wm,  A,  8eay,  for  plaii^tiff  and  appellee.    B.  J.  Bow» 
man,  for  defendant  and  appellant. 

Reporter. — This  case  was  first  before  the  Supreme  Court  at  Natch* 
itoches  in  Augnst,  1869.  At  that  term  of  the  court  a  rehearing  was 
granted  and  Uie  cause  was  remanded ,  with  instruction  to  the  court 
a  gtia  to  try  the  question  of  the  domicile  of  the  plaintiff,  who  is  seek- 
ing to  annul  a  judgment  against  him  on  the  ground  that  he  was  not  a 
resident  of  the  parish  where  the  suit  was  brought  at  the  time  it  wafr 
rendered.  On  tlie  new  trial  in  the  court  below  the  domicile  of  the 
plaiotilT  in  the  action  of  nullity  was  found  to  be  in  a  different  parish 
from  that  where  the  court  was  held  and  that  where  the  judgment  was 
gireD.  An  appeal  was  again  taken  by  the  defendant  and  the  judgment 
of  the  court  a  qua  annulliug  the  judgment  was  again  affirmed. 

Tauaferro,  J.  This  is  an  action  to  annul  a  judgment  rendered 
^auist  the  plaintiff  in  favor  of  the  defendant.  The  judgment  sought 
to  be  annulled  was  rendered  by  the  judge  of  the  Ninth  District,  sitting 
in  and  for  the  pariah  of  Rapides,  at  the  March  teim^  1866.    In  that 
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suit  the  defendant,  T.  H.  J.  Richardson,  the  plaintiff  in  this  action  to 
annul,  was  sued  as  a  resident  of  the  parish  of  Rapides,  and  citation 
Vas  served  upon  him  in  the  parish  of  Sabine  by  a  deputy  sheriff  of  the 
parish  of  Rapides.  An  exception  was  filed  and  sustained.  Before  the 
adjournment  of  the  conrt  for  the  term  An  agreement  was  made 
between  the  attorney  of  Hunter  and  Wilson  Richardson,  holding  him- 
self out  as  the  agent  and  attorney  in  fact  of  T.  H.  J.  Richardson, 
whereby  it  was  settled  that  judgment  should  be  rendered  against 
T.  H.  J.  Richardson  for  $3251  72,  with  stay  of  execution  respectively 
on  one-third  of  the  debt  one  year,  on  one-third  two  years  and  on  the 
other  third  three  years.  The  original  indebtedness  of  Richardson  to 
Hunter,  it  seems,  was  by  note  for  $4898  54,  due  December  23, 1861, 
and  upon  an  open  account  for  $543  02,  running  from  May,  1861,  to 
June,  1862.  This  indebtedness,  by  the  compromise  and  consent  judg- 
ment, was  reduced  to  $3251  72,  and  to  become  exigible  as  already- 
stated  in  one,  two  and  tliree  years.  The  judgment  thus  rendered  on 
the  twelfth  of  March,  1866,  the  plaintiff  in  the  present  action  filed  bis 
suit  to  annul  on  the  fourth  September,  1867.  The  defense  is  that  the 
plaintiff's  remedy  was  by  appeal  from  the  judgment  complained  of,  and 
not  having  availed  himself  of  that  right  within  the  year  this  action  of 
nullity  is  prescribed  and  the  matter  becomes  res  judicata.  It  is  further 
answered  that  the  judgment  was  rendered  by  the  consent  and  at  tbo 
instance  of  the  authorized  agent  and  attorney  in  fact  of  the  plaintiff, 
and  that  subsequently  to  the  rendition  of  the  judgment  tlie  plaintiff 
has  ratified  it.  On  the  trial  of  this  action  to  annul,  the  lower  court 
gave  judgment  in  favor  of  the  de!endant  and  the  plaintiff  prosecutes 
this  appeal. 

It  is  not  clearly  established  that  W.  L.  Richardson  was  the  agent 
and  attorney  in  fact  of  T.  H.  J.  Richardson.  It  is  shown  that  in  some 
other  judicial  proceeding  he  acted  in  that  capacity,  but  it  is  clear  that 
he  was  without  special  power  to  authorize  him  to  represent  and  bind 
the  plaintiff  in  the  matter  of  the  judgment  of  twelfth  March,  1866. 
Evidence  is  introduced  to  show  a  ratification  of  that  judgment,  but 
the  evidence  we  can  hardly  deem  conclusive.  The  plaintiff  called  on 
Judge  Manning,  the  attorney  of  the  defendant.  Hunter,  not  long  after 
the  term  of  court  at  which  the  judgment  was  rendered,  and  thanked 
him  for  having  treated  him  with  such  consideration,  and  said  he  was 
greatly  indebted  to  him  ior  his  kindness,  speaking  in  reference  to  tbe 
favorable  terms  extended  to  him. 

The  defendant  testified  that  a  letter  was  shown  to  him  by  the  plain- 
tiff's attorney,  the  purport  of  which  was  a  proposition  by  the  plaintifif 
to  the  defendant  to  accept  a  transfer  of  the  yearly  lease  of  his  land 
until  the  judgment  should  be  paid.    This  proposition,  it  seems,  i^aa 
ileclined  on  the  ground  that  it  was  too  indefinite,  as  no  specific  sum 
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was  named  for  the  annual  payments.  The  proposition  expressed  in 
this  letter  we  should  rather  regard,  under  the  circumstances,  as  a  kind 
of  conditional  ratification,  which  is  no  ratification  at  all.  The  person 
who  assumed  to  act  as  the  attorney  in  fact  of  the  plaintiff  testified  as 
a  witness,  that  when,  a  short  time  after  the  arrangement  was  made 
and  the  judgment  rendered,  he  informed  T.  H.  J.  Richardson  of  what 
Lad  been  done^  he  became  very  angry  and  requested  him  to  consult  an 
attorney  as  to  whether  the  judgment  eould  not  be  avoided.  We  are 
not  prepared  to  determine  that  a  full  and  decided  ratification,  had 
there  been  one,  could  give  validity  to  a  judgment  so  rendered.  The 
plaintiff  and  defendant  resided  and  had  their  domiciles  in  different 
parishes.  The  codrt  was  without  jurisdiction  ratione  jpersona,  and  the 
parties  eould  not,  by  consent,  confer  jurisdiction.  The  defendant  was 
not  cited  and  judgment  was  rendered  against  him  without  his  knowl- 
edge or  consent.  See  act  of  1861,  amendatory  of  article  162  of  the 
Code  of  Practice,  and  the  case  of  The  State  t;.  Watkins,  21  An.  2.18. 

It  is  therefore  ordered,  acfjadged  and  decreed  that  the  judgment  of 
tlie  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  there  be  judgment  in  favor  of  the  defendant,  declaring 
null  and  void  the  judgment  rendered  against  him  on  the  twelfth  of 
March,  1866,  in  the  suit  numbered  one  hundred  and  forty-nine  on  the 
docket  of  the  district  court  for  the  parish  of  Rapides.  And  it  is  further 
ordered  that  the  defendant  and  appellee  pay  all  costs  in  both  courts. 


Ok  Application  for  Rehearing. 

LuDELiNG,  C.  J.  The  application  for  rehearing  is  granted,  and  the 
judgment  of  this  court  rendered  on  the  twenty-third  day  of  August  is 
set  aside;  and,  in  the  interests  of  justice,  we  are  constrained  to 
remand  this  case  to  the  district  court  to  try  the  question  of  the 
domicile  of  the  plaintiff,  T.  H.  J.  Richardson. 


On  Second  Application. 

WrLT,  J.  This  is  a  suit  to  annul  a  judgment  on  the  ground  that  the 
flame  was  rendered  without  citation  and  without  the  knowledge  or 
consent  of  T.  H.  J.  Richardson,  the  defendant  therein,  by  the  Ninth 
District  Court,  parish  of  Rapides,  which  was  without  jurisdiction 
rafMme  personcB^  the  said  Richardson  being  domiciled  in  the  parish  of 
Sabine. 

The  case  was  before  this  court  at  Natchitoches  on  the  twenty-third 
day  of  August,  1869,  and  the  judgment  of  the  loWer  court  annulling 
the  said  judgment  was  affirmed ;  the  case  was  subsequently  remanded 
33 
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on  the  application  for  rehearing,  to  try  the  qaestion  of  the  domicile  of 
T.  H.  J.  HichardsoD,  the  plaintiff  in  this  suit  and  the  defendant  in  the^ 
judgment  sought  to  be  annulled. 

At  the  second  trial  in  the  court  below  there  was  judgment  for  the 
plaintiff,  and  the  defendant  has  appealed. 

An  examination  of  the  evidence  satisfies  us  that  the  domicile  or 
Bichardson  was  in  the  parish  of  Sabine  and  the  Ninth  District  Court,, 
parish  of  Rapides,  was  without  jurisdiction  raiione  perawuB  on  the 
twelfth  day  of  March,  1866,  at  the  time  the  judgment  sought  to  be 
annulled  was  rendered  against  him. 

For  the  reasons  assigned  in  the  opinion  of  this  court  on  the  twenty- 
third  day  of  August,  1869,  it  is  ordered  that  the  judgment  of  the  court 
a  qua,  annulling  the  said  judgment,  be  affirmed,  withcodti 


No.  8206.— Louisa  Lane  v.  C.  Roselius,  and  J.  C.  Hughes,  Sheriff.. 

In  an  appeal  taken  from  a  Judgment  diasolring  an  ii^anction  withont  damAjj^ea,  Hie  antety 
on  the  injunction  bond  having  no  interest  in  the  appeal  ia  not  a  necessary  party  thereto  ^: 
therefore,  the  i^peal  will  not  be  dismissed  because  the  secniity  on  ttie  bond  is  not  made 
a  party. 

If  the  thing  sold  is  allowed  to  remi^  in  the  possession  of  the  rendor,  the  presumptioa  ls& 
that  the  sale  is  simulated ;  and,  as  against  third  parties,  this  presumption  must  be  over- 
come by  proof.  Therefore,  If  the  evidence  shows,  as  in  this  case,  that  the  vendor  still 
retained  possession  of  the  plantation  sold,  and  that  the  vendee  was  without  the  means  at  ^ 
the  time  of  the  sale  to  make  the  purchase,  as  set  forth  in  the  title,  which  was  placed  aa. 
record,  and  also  that  she  had  knowledge  of  the  mOTtgages  upon  it  at  the  time,  the 
mortgage  creditor  may  be  allowed  to  seize  and  sell  the  property  without  resorting  to  » 
direct  action  to  annul  the  sale. 

APPEAL  from  Ninth  District  Court,  parish  of  Natchitoches.  Lewis,  J. 
C.  CJutpUn  de  Son,  for  plaintiff  and  appellant.    Jack  <&  Pearson^- 

and  N.  0,  Myers,  for  defendants  and  appellees. 

Wtly,  J.    The  defendants  and  appellees  move  to  dismiss  this  ap- 
peal because  the  surety  on  the  iigunction  bond  has  not  been  made- 
party  to  the  appeal,  the  appeal  having  been  granted  on  motion  and. 
the  bond  being  given  only  in  favor  of  the  defendants. 

It  is  not  necessary  to  mention  the  surety  on  the  injunction  bond  in- 
the  motion  for  appeal,  nor  to  cite  him;  he  is  a  party  to  the  appeal, 
if  taken  either  by  the  plaintiff  in  injunction  or  by  the  defendant  in 
injunction. 

When  the  appeal  is  taken  by  the  defendant,  it  must  be  considered.* 
as  not  only  embracing  the  plaintiff  but  also  his  sureties  on  the  ii^unc- 
tion  bond,  who  by  a  fiction  of  law  (act  twenty >fifth  March,  1831),  are. 
considered  as  plaintiffs  in  injunction.    4  An.  514. 

Where  the  appeal  is  taken  on  motion  by  the  plaintiff,  as  in  this  case^ 
his  sureties  on  the  injunction  bond  will  be  considered  as  parties  appel-^ 
lant.    10  An.  317*    The  motion  to  dismiss  is  therefore  overruled. 
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The  plaintiff  enjoined  tbe  defendants  from  selling  a  tract  of  land 
kno^n  as  tlie  ''  Kingsberry  Lane*^  tract,  in  the  parish  of  Natchitoches, 
on  the  groand  that  she  is  the  owner  of  it,  having  purchased  the  same 
by  public  act  from  Kingsberry  Lane  on  eleventh  May,  18C6.  She 
alleges  that  she  paid  for  said  plantation  $2000  cash,  and  gave  her  four 
notes,  each  for  a  like  amount,  maturing  respectively  at  one,  two,  three 
and  fonr  j-ears  from  date ;  and  has  been  from  the  time  of  ber  said  pur- 
chase to  the  present  time  in  open  and  actual  possession  of  tbe  property, 
residing  thereon. 

The  defendant,  C.  Roselius,  denied  generally  tbe  Allegations  of  plain- 
tiff, alleged  that  the  plantation  seized  is  really  and  in  fact  the  property 
of  Kingsberry  Lane,  liis  mortgage  debtor,  against  -whom  be  obtained- 
the  order  of  seizure  and  sale  enjoined  by  the  plaintiff;  that  sbe  is  not 
and  never  was  the  owner  of  said  property,  that  her  ownership  is  only 
nominal,  that  the  plantation  actually  belongs  to  Kingsberry  Lane,  who 
has  continued  the  possession  thereof,  using  the  name  of  plaintiff,  who 
is  his  concubine  and  former  slave,  for  the  purpose  of  fraudulently  con- 
cealing his  property  from  the  pursuit  of  his  creditors  and  from  seizure 
and  sale  under  his  mortgage.  He  further  alleged  that  the  transfer  to 
plaintiff  was  simulated,  that  Kingsberry  Lane  was  at  the  time  insolv- 
ent to  the  knowledge  of  the  plaintiff,  apd  that  she  knew  of  the 
existence  of  his  mortgage.  He  prayed  that  the  injunction  be  dis- 
solFed,  that  the  title  of  the  plaintiff  be  declared  simulated,  that  the 
plantation  be  declared  to  belong  to  Kinsgberry  Lane  and  subject  to  hia 
mortgage,  and  for  $1000  damages.  The  court  dissolved  the  injunction 
without  damages,  decreed  the  sale  simulated,  and  that  the  plantation 
belongs  to  Kingsberry  Lane,  and  as  such  subject  to  the  seizure  of  the 
defendant.     The  plaintiff  has  appealed. 

The  evidence  shows  that  the  plaintiff  and  Kingsberry  Lane  both 
liyed  on  the  plantation  before  and  after  the  sale,  and  that  they  still 
reside  there;  that  the  act  of  sale  from  the  latter  to  tbe  former  was  by 
Dotarial  act,  and  it  was  duly  recorded  before  the  registry  of  the  act  of 
mortgage  under  which  the  defendants  are  proceeding.  It  is  also  shown 
that  she  leased  out  the  land  or  part  thereof  in  18(>6,  also  in  1867  and  1868. 

The  witness,  Bobbins,  testifies  he  was  present  at  the  time  the  act  of 
sile  was  passed  from  Kingsberry  Lane  to  Louisa  Lane.  '*  He  saw 
82000  in  twenty  dollar  gold  pieces  paid  to  Kingsberry  Lane  by  Louisa 
Lane,  after  having  been  counted  by  witness  and  another  witness ;  the 
money  was  lying  in  the  lap  of  Louisa  Lane  and  she  asked  some  one  to 
count  it,  and  he,  witness,  was  then  asked  to  help  count  it.  He  saw 
more  than  one  note  given  at  the  time  the  act  was  passed,  to  the  best 
of  big  knowledge.  He  was  asked  to  witness  the  notes.  Does  not 
know  how  many  notes  were  given,  but  they  were  given  in  part  pay- 
ment for  the  land.' 
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Where  the  thing  sold  remains  in  possession  of  the  vendor,  the  pre- 
sumption is  that  the  sale  is  simulated,  and  as  against  third  persons 
this  presumption  must  be  overcome  by  proof.     C.  C.  2456. 

Where  the  vendor  and  vendee  live  on  the  premises  sold,  possession 
follows  the  recorded  title.    3  N.  S.  3i7;  19  L.  349. 

The  act  of  sale  was  in  due  form  and  recorded  prior  to  the  mortgage 
under  which  the  defendant  claims,  and  it  is  proved  that  part  of  the 
price  was  actually  paid  and  notes  executed  for  the  balance.  A  price 
was  paid,  and,  although  it  may  be  fraudulent,  there  was  a  real  sale, 
wh  ich  must  be  set  aside  by  a  direct  action,  before  the  property  can 
be  subjected  to  the  writ  of  the  defendant.  19  An.  53;  20  An.  41;  18 
An.  732. 

Entertaining  this  view  of  the  case,  it  becomes  unnecessary  to  pass 
on  the  bills  of  exceptions  taken  by  the  plaintiff. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be 
avoided  and  annulled,  and  it  is  ordered  that  the  injunction  herein  bo 
perpetuated  and  that  the  defendant  pay  all  costs.  • 


On  REHEAuixa 

Howell,  J.  A  motion  is  made  to  dismiss  this  appeal,  granted  on 
motion  in  open  court,  upon  the  ground  that  the  surety  on  the  injunc- 
tion bond  has  not  been  made  a  party  to  the  appeal. 

The  judgment  appealed  from  dissolved  the  injunction  without 
damages,  and  made  no  reference  to  the  surety  on  the  bond.  No  one 
complains  of  the  judgment  in  this  respect,  and  hence  the  surety  caa 
in  no  way  be  aifected  by  any  judgment  which  can  be  rendered  on  this 
appeal.  Having  no  interest  in  the  appeal,  he  is  not  a  necessary  party, 
and  the  motion  must  fail. 

Further  examination  of  the  record  nas  induced  a  change  in  onr 
estimate  of  the  evidence  in  the  cause.  The  defendant,  C.  Roselius, 
having  a  mortgage  upon  the  land  of  Kingsberry  Lane,  in  the  parish  of 
Natchitoches,  obtained  an  order  of  seizure  and  sale,  the  execution  of 
which  was  enjoined  by  Louisa  Lane,  who  set  up  title  of  anterior  date 
to  the  registry  of  defendant's  mortgage.  The  defense  is  that  said  title 
is  simulated  and  fraudulent. 

It  is  satisfactorily  shown  that  Louisa  Lane  is  the  concubine  and 
former  slave  of  Kingsberry  Lane,  and  was  without  means  of  her  own 
to  make  the  alleged  purchase.  The  studied  forms  so  ostentatiously 
observed  in  making  the  pretended  transfer  and  the  two  subsequent  acts 
of  lease,  are,  under  the  circumstances,  confirmatory  of  the  presumption 
against  the  reality  of  the  transaction,  and  were  apparently  adopted  as 
a  part  of  the  machinery  to  accomplish  the  purpose.  Both  parties  were 
at  the  tim3,  and  still  are,  living  on  the  premises,  and  Kingsberry  Lane 
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has  since  acted  the  part  of  owner.  The  effort  to  show  that  Louisa. 
Lane  possessed  sufficient  funds  or  means  to  purchase  and  hold  such 
property  was  a  failure,  while  she  was  aware  of  the  existence  of  defend- 
ant's mortgage  and  of  the  embarrassed  condition  of  her  alleged  vendor. 
The  evidence  objected  to  was  properly  admitted  under  the  pleadings. 

Ifc  is  therefore  ordered  that  the  decree  heretofore  rendered  by  us  bo 
set  aside,  and  that  the  judgment  of  the  district  court  bo  affirmed. 
with  costs. 


No.  3079. — Isaac  Levy  v.  E.  B.  Menxz,  Sheriff,  et  als. 

A  mortgage  that  has  not  been  reinscribed  within  ten  yean  frqjn  the  date  of  ilrst  inscriptioir,. 
loses  its  rank  as  a  mortgage,  and  the  sabsoqnent  mortgages  on  the  same  property  that 
have  not  heen  perempted  take  rank  &om  their  respective  dates  of  registry.  81  An.  204, 
4S7;  2SAn.403. 

la.  Ae  matter  of  oonstming  and  interpreting  tke  statntes  of  the  State  respecting  the  titles 
to  and  the  liens  on  real  property,  the  mle  is  well  settled  that  the  courts  of  the  United 
States  will  give  to  snch  statntes  the  interpretation  which  they  have  received  by  the  State 
courts.  The  State  coarts  of  Louisiana  will  not,  therefore,  bo  bound  by  a  decision  of  the 
Supreme  Court  of  the  United  States  on  a  question  of  the  registry  of  a  mortgage,  under  a 
statute  of  the  State,  when  snch  de^sion  ia  adverse  to  the  construction  given  to  such 
statute  by  the  State  courts. 

APPEAL  from  Third  Judicial  District,  parish  of  St.  Mary.  Train, 
J.  Cotton  &  Levy,  for  plaintiff  and  appellant.  Legendre  i!t  Foch6, 
for  defendant  and  appellee. 

LcDELiNG,  C.  J.  Isaac  Levy  claims  to  be  paid  out  of  the  proceeds 
ol  the  sale  of  property  mortgaged  to  defendant,  on  the  ground  that 
bis  mortgage  is  superior  in  rank  to  that  of  the  seizing  creditor. 

The  mortgage,  under  which  Leyy  claims,  originally  granted  to 
Gabriel  L.  Fusilier  and  other  creditors  of  J.  A.  Frer6,  was  recorded 
OQ  the  ninth  da^  of  September,  1846,  and  an  act  affirmative  of  and 
lapplemental  to  the  original  act  was  inscribed  in  the  book  of  mort- 
gages on  the  ninth  of  September,  1850,  and  the  original  act  of  mortgage 
▼as  reinseribed  on  iftie  eighth  day  of  November,  1865. 

The  mortgage  under  which  S*  Theriat,  defendant,  claims  was 
recorded  on  the  fourth  of  February,  1861,  and  reinscribed  on  the 
aghteenth  of  Aprfl,  1870. 

Under  tliis  state  of  facts  it  would  seem  clear  that  the  plaintiff's  mort- 
gage had  perempted.  *'The  effect  of  the  inscription  of  mortgages 
(xaaes  even  against  the  co.  .racting  parties,  if  the  inscriptions  have 
'  not  been  renewed  before  the  expiration  of  ten  years,  in  the  manner  in 
which  they  were  first  made."  C.  C.  3369.  And  it  is  the  **duty  of  the 
Beoorder  of  Mortgages,  or  person  acting  as  such,  to  cancel  and  erase^ 
on  the  simple  application  in  writing  to  that  effect,  by  the  owner, 
creditor  of  the  owner,  or  other  party  interested,  all  inscriptions  of 
mortgagee  which  have  existed  or  may  exist  on  the  lecords  for  a  period 
exceeding  ten  years,  without  a  renewal  of  such  inscriptions,'*  etc* 
AetB  of  1843 ;  Revised  Statutes,  sec.  450. 
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We  have  been  referred  to  a  decisiou  of  the  Supreme  Court  of  the 
United  States,  reported  in  8  Wallace  p.  299,  in  which  that  exalted 
tribunal  held  that^  in  Louisiana,  knowledge  of  an  existing  mortgage 
was  equivalent  to,  or  dispensed  with,  registry ;  and  the  counsel  for 
the  opponent  earnestly  urges  that  we  should  follow  their  interpretation 
of  the  laws  of  Louisiana.  It  does  not  appear  that  the  Supreme  Court 
of  the  United  States  had  their  attention  directed  to  article  3369  of  the 
Civil  Code,  or  to  the  amendment  to  article  3333.  But,  be  that  as  it 
may,  it  seems  well  settled  that  in  construing  local  statutes  respecting 
real  property,  the  federal  courts  are  governed  by  the  decisions  of  the 
State  tribunals.  Thatcher  v.  Powell,  6  Wheat.  119;  8  Peters  220;  9 
Cranch  87;  5  Cranch  22;  16  Peters  455;  7  How.  812. 

By  the  failure  to  roinscribo  his  mortgage  within  ten  years  after  its 
recordation  the  plaintiff  lost  his  rank,  and  the  mortgage  of  the  defend- 
ant took  precedence  over  it.    21  An.  204;  21  An.  427;  22  An.  402.  * 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed,  with  costs  of  appeal. 


No.  3102. — Executors  of  John  Bibd  v.  Thompson  W.  Bibd. 

The  appeal  will  be  dismissed  if  taken  from  a  judgment  that  is  not  signed  by  the  Jndge,  not- 
withstanding the  parties  have  filed  a  written  consent  thereto,  because  no  appeal  will  lie 
from  a  Judgment  until  it  is  signed  by  the  Judge,  and  the  consent  of  the  parties  will  not 
cure  tills  omission. 

APPEAI^  from  the  Fifth  District  Court,  parish  of  West  Baton  Rouge. 
Foseyj  J.  Samuel  P.  OreveSy  for  plaiutiflfe  and  appellees.  Barrow 
4&  Pope  and  Fuqua  &  Callihan  and  Wliite  &  Bohertson,  for  defendant 
and  appellant. 

WrLY,  J.  We  discover  in  the  record  two  judgments;  one  rendered 
on  the  thirteenth  and  signed  on  the  twenty-third  December,  18G9;  tiie 
other  appears  to  have  been  rendered  on  the  nineteenth  day  of  Decem- 
ber, 1870,  and  was  not  signed. 

The  parties  have  filed  an  agreement,  in  which  they  state  that  the 
appeal  herein  is  from  the  judgment  of  the  nineteenth  December,  1870, 
and  they  agree  that  this  shall  be  considered  the  true  and  bona  fide 
judgment  appealed  from,  and  for  which  the  appeal  bond  was  given  ; 
that  the  judgment  of  thirteenth  December,  1869,  was  signed  throngli 
error  on  the  twenty -third  of  the  same  month,  it  having  been  at  tlie 
time  set  aside. 

We  can  not  revise  the  judgment  of  the  court  of  the  nineteentn  De- 
cember, 1870,  notwithstanding  the  consent  of  the  parties,  because  not 
being  signed  it  was  incomplete.  The  signature  of  the  judge  wias 
esi^ential,  and  the  agreement  of  the  parties  can  not  supply  the  deficien^r. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  at  tlie 
costs  of  the  appellant. 
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No.  3123. — State  of  Louisiana  t^.  Charles  Hemabd. 

AyanMi  tnniJaga  cotton  piokeiy  oan  not  avoid  fbe  payment  of  tlie  Uoenae  Imposed  on 
cotton  pickeriee  by  the  reyenne  act  of  1869,  on  the  ground  that  he  does  not  nae  it  except 
fir  the  pnrpooe  of  picking  and  cleaning  hie  own  cotton,  which  he  has  pnrchaaed  to  sell 
apin.  Im  each  a  case  he  is  as  mnch  liable  to  the  State  for  the  liosnse  as  though  he  need 
it  for  picking  and  eleaniog  ootton  for  other  persons  for  which  he  charged  a  commission^ 

APPEAL  from  tbe  Third  District  Court,  parish  of  Orleans*    JSmer- 
ion,  J.    8,  JBelden,  Attorney  General,  for  the  State*    J7.  Jlowcurd 

MtOaieb^  for  defendant  and  appellant 

Hove,  J.  This  is  an  action  to  recover  a  license  imposed  on  the 
eottoa  pinery  of  the  defendant.  There  was  judgment  for  plaintiif, 
4uid  the  defendant  has  appealed. 

The  act  of  1869,  under  wliieh  the  license  payable  in  1870  is  claimed, 

pioyides  that  there  shall  be  levied  and  collected  an  annual  amount  as 

41  license     •     ^     *     of  five  hundred  dollars     •     •     •     from  each 

^tton  press,  pickery  or  junk  shop.    $  3,  No.  19,  p.  148. 

The  statement  of  facts  in  the  record  is  as  follows : 

'*  Plaintiff  proved  that  the  defendant  was  the  owner  of  a  cotton 

pickery  on  Freret  street ;  that  he  had  at  said  place  the  machinery  and 

implements  used  by  sotton  pickers.     The  defendant  proved  that  he 

used  said  cotton  pickery,  machinery  and  implements  solely  for  his 

-own  use  and  benefit;  that  he  had  taken  and  paid  license  as  a  eommis- 

4ioB  merchant  during  the  years  1869  and  1870;  that  he  was  accustomed 

to  bay  good,  bad,  wet,  damaged  and  muddy  cotton;  that  when  he 

purchased  damaged,  injured  or  unmerchantable  cotton,  he  cleaned 

and  prepared  it  for  market  in  said  cotton  pickery,  and  sold  it  for  his 

own  account;  that  all  the  ootton  so  prepared  and  cleaned  by  him  in 

uid  establishment  was  his  own  property;  that  he  constantly  and  per- 

tistently  refused  to  pick  and  prepare  damaged  cotton  for  cotton  factors 

4Uid  commission  merchants  and  for  other  parties;  that  all  the  work 

done  by  him  in  said  establishment  in  the  year  1869  and  1870  was  solely 

ior  himself  and  on  his  own  property." 

Witnesses  acquainted  with  the  business  also  testified  that  the 
basiness  carried  on  by  defendant  differed  from  that  of  ootton  pickers 
or  keepers  of  cotton  pickeries  in  two  respects,  viz: 

"FirH — That  keej^ers  of  cotton  pickeries  cleansed  and  prepared 
dsBuiged  cotton  for  ootton  factors,  merchants  and  others,  and  received 
^  commission  or  compensation  therefor;  in  other  words,  that  they 
viffked  for  others  and  handled  the  property  of  others ;  whereas,  defend- 
snt  worked  only  ibr  himself  and  on  his  cotton,  and  refused  to  do  this 
work  for  others. 

"^  Second — That  cotton  pickers  or  keepers  of  ootton  pickeries  opened 
lbs  bales  of  cotton  delivered  to  them  by  factors  and  others,  picked  the 
^Botton,  separated  the  bad  from  tiie  good,  put  them  up  in  separate 
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packages^  bales,  etc.,  and  returned  them  to  the  factor,  merchant  or  to 
Trhomsoever  it  belonged,  and  received  a  commission  therefor;  that 
defendant  cleansed  and  prepared  damaged  cotton  bonght  by  him,  and 
after  having  cleansed,  picked  and  pi*epared  it  for  market,  pat  it  np  in 
finch  manner  as  he  pleased,  and  sold  it  for  himself  and  received  the 
proceeds  therefor." 

It  is  nrged  on  behalf  of  appellant  that  he  does  not  keep  a  cotton 
pickery  in  the  sense  of  the  statute,  as  quoted,  and  that  he  is  not  there- 
fore  liable  in  this  case.  We  can  not  assent  to  this  view.  The  evidence 
recited  above  clearly  shows  that  the  defendant  is  the  proprietor  of  a 
cotton  pickery;  that  he  uses  it,  in  the  way  all  pickeries  are  used,  to 
put  damaged  cotton  in  order;  that  such  use  is  a  part  of  his  business 
or  occupation;  that  he  pursues  this  part  of  his  occupation  for  the  pur- 
pose Y>f  gain,  and  that  he,  therefore,  comes  entirely  within  the  clause 
of  the  statute  under  which  this  action  is  instituted. 

Judgment  affirmed. 


No.  227C. — Dr.  Ahmand  Mercier  v.  The  New  Orleans  and  Cau- 

ROLLTON  Railroad  Company. 

To  enable  a  party  to  recover  damages  for  ipjarlea  canaod  him  by  a  collision  -with  a  street  car» 
he  must  show  that  be  exercised  a  reasonable  degree  of  pradence  and  cantion  in  endeavor* 
ing  to  avoid  the  accident.  If,  on  the  contrary,  the  evidence  shows  that  the  person  iivJnred 
by  such  a  collison,  while  the  car  was  in  motion  on  the  track,  failed  to  exorcise  a  reason- 
able degree  of  prudence,  which  if  he  had  done  the  accident  would  not  have  occurred, 
he  can  not  recover  damages  from  the  company  for  the  injuries  received,  either  to  bia 
person  or  his  property,  evon  though  the  driver  of  the  car  be  iiimself  at  fault. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Col- 
lenSf  J.     C.  Soseliua  and  0.  Du/our,  for  plaintiff  and  ax)X)elleo.     IF- 

H,  Hunt  and  L.  B.  Simonds,  for  defendant  and  appellant. 
This  case  was  tried  by  a  jury  in  the  court  below. 

LuDELiNG,  C.  J.    The  plaintiff  claims  $10,000  damages  for  injuriea* 
to  his  person  and  to  his  buggy  and  horse,  caused  by  a  eolUsion  with, 
one  of  the  cars  of  defendant  in  1867.     There  was  judgment  against>- 
the  defendant  for  $704 J ,  and  the  defendant  appealed. 

From  the  plaintiflTs  own  statement  in  the  record,  it  appears  that  he 
was  going  along  Erato  street,  across  St.  Charles  street,  towards  tlio 
swamp,  in  his  buggy,  with  the  top  thrown  back,  so  that  he  coal^ 
clearly  see  all  around  him ;  that  he  was  driving  at  a  slow  trot ;  thai; 
he  crossed  the  first  track  safely,  but  before  clearing  the  second  track  ^ 
car  going  up  toward  Carrollton  struck  the  hind  wheel  of  the  hng^y- 
and  broke  it,  throwing  him  out  and  inflicting  a  wound  on  the  lefb 
elbow  and  injuring  two  fingers  of  the  right  hand;  that  he  saw  the  cc^r" 
approaching  at  a  fast  trot;  saw  the  driver  apparently  making  change 
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\nth  his  face  turned  from  him ;  that  he  called  to  the  driver  of  the  car 
to  stop,  and  on  perceiving  that  the  driver  did  not  turn  or  appear  ta 
hear  him,  he  called  out  a  second  time;  that  he  proceeded  across  the 
track  leisurely,  neither  attempting  to  check  his  horse  or  quicken  his> 
speed;  that  when  he  called  to  the  driver  the  second  time  tlie  latter 
turned,  hut  it  was  too  late,  the  car  was  not  stopped  in  time  to  prevent 
the  accident. 

From  his  own  statement  it  appears  the  plaintiiF  saw  the  danger,  and! 
yet  he  incurred  the  risk.  He  could  have  avoided  it  by  stopping  nntil 
the  car  had  passed,  or  by  quickening  the  pace  of  his  horse,  but  he 
chose  to  do  neither.  He  called  upon  the  driver,  who  did  not  see  the 
danger,  to  do  what  it  was  his  duty  to  have  done.  Whether  the  defend- 
ant was  in  fault  or  not  is  not  material  in  this  case,  as  it  is  clear  that 
the  plaintiff's  heedless  conduct  directly  contributed  to  the  collision. 
9  An.  441;  3  An.  48;  Knight  v.  Pontchartrain  Railroad  Company,. 
23  An. 

It  is  now  well  settled  that  if  a  party  injured  might  have  avoided  the 
accident  by  the  exercise  of  a  reasonable  amount  of  prudence,  and  he 
did  not  do  it,  he  can  not  visit  his  own  indiscretion  or  want  of  judg- 
ment upon  the  other  party,  even  though  thaf  party  be  himself  in  fault. 
Redfield  on  Railways,  119,  J  117. 

It  is  therefore  ordered  and  adjudged  th<it  the  verdict  of  the  jury  be* 
set  aside;  that  the  judgment  of  the  district  court  be  annulled,  and 
that  there  be  judgment  in  favor  of  the  defendant  rejecting  the  plain- 
tiff's demand,  with  costs  of  both  courts. 


No.  3215.— L.  Bloom  v.  T.  F.  Dixon. 

Jn  (he  sale  of  a  Loose  and  lot*  the  vendee  took  a  special  mortgage  on  a  tract  of  land  belongr 
Ing  to  the  vendor,  to  secure  himself  against  a  mortgage  of  a  third  party  standing  againsC 
the  house  aad  lot.  The  vendee  was  subsequently  compelled  to  pay  the  mortgage  against 
the  hoose  and  lot.  He  afterward  brought  suit  against  the  vendor  on  the  special  mort- 
gage, to  reimborse  himself  for  the  outstanding  mortgage  on  the  house  and  lot  which  he- 
had  been  compelled  to  pay.  On  trial  of  this  suit  it  was  shown  that  the  whole  transaction' 
was  baaed  on  an  illicit  paper  currency  commonly  called  Con  federate  money. 

fi^— That  the  contract  having  no  legal  foundation  to  rest  upon,  could  not  be  enforced  by 
the  courts. 

APPEAL  from  the  Fifth  Judicial  District,  parish  of  East  Feliciana. 
Po»ey,  J.  JBreaux  <&  Fenner,  for  plaintiff  and  appellee.  Kernan  dt 
hfons  and  Charles  McVea  and  Cross  &  Bardce]  for  defendant  and 
appellant. 

This  case  was  tried  by  a  jury  in  the  court  below. 

TaliafbrhO;  J.    The  defendant  sold  to  the  plaintiff,  on  the  tenth 
of  October,  1863,  a  house  and  lot  in  the  town  of  Jackson,  Louisiana,, 
for  $8000.     Dixon,  the  Tender,  obligated  himself  to  pay  two  notes  o£ 
34 
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-91000  each  given  by  ELinear,  the  yendor  of  Dixon,  to  Mrs.  Hagerman, 
from  whom  Kinear  purchased  the  same  property.  There  was  a  mort- 
gage on  the  property  to  secure  the  payment  of  these  notes.  Dixon  in  * 
his  contract  with  Bloom  executed  his  own  obligation  in  favor  of  Bloom 
for  $2080;  and  secured  the  payment  of  it  by  a  mortgage  on  three  hun- 
dred and  ten  acres  of  land.  This  was  done  to  secure  Bloom  against 
the  outstanding  mortgage  again  st  the  property  in  favor  of  Mrs.  Hager- 
man.  It  seems  that  Dixon  paid  one  of  these  notes;  but  the  other 
being  unpaid,  Mrs.  Hagerman  proceeded  under  her  mortgage  to  have 
the  property  seized  and  sold.  It  was  purchased  by  Bloom,  and  for  the 
payment  of  the  debt  he  entered  into  a  twelve  months'  bond.  He  then 
sued  Dixon  in  the  present  action  upon  the  obligation  in  favor  of  Mrs. 
Hagerman,  which  he  was  forced  to  take  up,  and  prays  that  the  tract  of 
land  mortgaged  to  him  as  an  indemnity  be  sold  to  pay  the  indebted- 
ness incurred  by  the  failure  of  Dixon  to  relieve  the  property  sold  by 
Mm  to  Bloom  from  the  aforesaid  mortgage  in  favor  of  Mrs.  Hagerman. 

The  defense  is  want  of  consideration  and  illegality  in  the  contract. 
In  the  court  below  the  plaintiff  had  judgment  in  his  favor,  and  the 
defendant  has  appealed. 

It  is  clear  that  the  transaction  was  illegal,  the  price  having  been 
paid  in  an  illicit  paper  money,  usually  called  Confederate  money. 
The  defendant  swears  that  he  never  received  anything  from  the 
plaintiff  or  any  one  else  for  the  property  but  Confederate  money ;  that 
the  sale  and  the  mortgage  to  Bloom  were  made  the  same  day  and  form 
one  transaction.  The  witness  Beinberg  saw  the  money  paid  by  Bloom 
to  Dixon,  and  says  it  was  all  Confederate  money. 

The  plea  of  prescription  it  is  not  necessary  to  examine. 

It  is  therefore  ordered,  acfjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  there  be  judgment  in  favor  of  the  defendant,  and  that 
the  suit  be  dismissed  at  plaintiff's  costs. 


On  Application  for  Bcheahing. 

Taltaferro,  J.  Bloom  was  not  subrogated  to  the  rights  of  Mrs. 
Hagerman  in  the  note  of  Kinear,  upon  which  she  proceeded  to  fore- 
close the  mortgage  given  to  secure  its  payment.  Bloom  did  not  pay 
this  note,  but  permitted  the  property  mortgaged  to  be  sold,  and  became 
the  purchaser.  The  note  was  extinguished  by  the  sale.  Bloom  was 
without  recourse  upon  Dixon,  because  the  mortgage  given  by  him  on. 
the  tract  of  land  in  favor  of  Bloom  was  for  an  illegal  consideration, 
and  therefore  null. 

Rehearing  refused* 
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No.  S184.— Aristjde  Miltenbergeb  v.  Estate  of  James  W.  Pipes. 

Ikflkeinof  ftu  estate  who  apply  by  petition  for  an  appeal  from  a  Jndsment  in  &Tor  of  a 
creditor  against  the  estate,  most  malce  the  estate  a  party  appellee.  Otherwise  the  appeal 
iriU  be  dismiased  on  motion  for  want  of  proper  parties. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Iberville.  Posey,  J. 
Barrow  d  Pope,  for  plaintiff  and  appellee.  Favrot,  Chamherlin  i& 
Lamon,  for  defendants  and  appellants. 

Howe,  J.  The  motion  to  dismiss  must  prevail.  The  judgment  was 
reDdered  against  the  ''estate  of  James  W.  Pipes,"  on  the  fifteenth 
Janoary,  1870.  The  only  appeal  before  ns  was  taken  by  petition  by 
certain  heirs  of  Pipes,  who  had  renounced  his  succession.  Even  if 
they  Lad  an  interest  to  appeal  they  have  not  caused  any  representative 
of  the  ''estate  of  James  W.  Pipes"  to  be  cited  as  appellee,  and  the 
estate  is,  therefore,  not  before  us.  The  citation  to  *'  Mrs.  Susan  Pipes, 
Tridow  of  James  W.  Pipes,"  does  not  bring  the  succession  into  this 
eoort    The  fault  is  attributable  to  the  appellants. 

Appeal  dismissed. 

Rehearing  refused. 


2ro.dl03. — State  ex  rel.  Samuel  Smith  &  Co.  r.  Antoink  Dubuclet, 

State  Treasurer. 

Avammt,  issued  by  the  Auditor  of  Public  Accounts  in  favor  of  a  creditor  of  the  State  on 
the  State  Treasurer  for  money  due,  is  not  a  bill  of  credit,  nor  is  it  such  a  negotiable 
instnuuent  as  entitles  the  holder  to  the  protection  of  tlie  law  merchant.  An  innooent 
third  holder  of  such  paper  can  not  therefore  claim  the  protection  of  the  law  merchant 
tgaisst  the  oharge  by  the  State  itself  that  such  warrant  was  obtained  through  error  and 
fiandolent  pracUoes  by  the  original  holder  on  the  Auditor  of  Public  Accounts.  iN^or  con 
the  tiiird  holder  invoke  the  doctrine  of  estoppel  against  the  State  on  the  ground  that  the 
Auditor,  as  the  fiscal  agent  of  the  State,  having  recognized  the  validity  of  the  claim  and 
ffven  the  wairant  of  the  State  therefor,  the  State  was  estopped  from  inquiring  whether 
the  consideration  for  which  it  was  given  was  good  and  valid  or  not. 

APPEAL  from  Eighth  District  Court,  parish  of  Orleans.  Dibble,  J. 
Lea,  Finney  <£  Miller,  for  relators  and  appellees.  S.  Belden,  Attor- 
Bey  Qeneral,  and  John  H.  New,  for  defendant  and  appellant. 

TiuAFEBBO,  J.  The  plaintiffs  proceed  against  the  State  Treasurer 
bymandamiu  to  compel  him  to  pay  a  certain  State  warrant  for  (12,120, 
vludi  they  hold  as  transferreea  of  one  Isaacs,  to  whom  the  warrant 
vu  issued. 

In  answer  to  a  rule  nisi,  the  Treasurer  answered,  that  at  the  time  the 
varrant  was  presented  for  payment,  there  were  no  funds  in  the  treas- 
ury wherewith  to  pay  it.  That  before  the  warrant  was  presented  he 
ns  instructed  by  the  State  Auditor  not  to  pay  it,  as  it  had  been  issued 
throagh  eiTor  upon  counterfeit  coupons  of  bonds  of  the  State  of  Louis* 
isnai  and  had  no  legal  force.    That  he  can  only  pay  out  money  u^on 
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the  order  of  the  Auditor;  and,  as  in  this  case^  when  his  authority  to  pay 
is  revoked,  he  is  without  power  legally  to  perform  tlie  act.  The  rule 
was  made  absolute  and  the  treasurer  ordered  to  pay  to  the  relators  the 
amount  of  the  warrant,  and  that  he  pay  costs  of  the  proceedings.  An 
appeal  from  this  judgment  was  taken  on  the  part  of  thd  State.  It  is 
established  clearly  that  through  the  fraud  and  knavery  of  Isaacs, 
practiced  upon  the  Auditor,  he,  through  error,  issued  the  warrant  upon 
State  bond  interest  coupons  proved  to  be  spurious  and  forged  instru- 
ments. The  relators,  who  are  bankers  and  dealers  in  money,  pur- 
chased the  warrant  from  Isaacs,  and  contend  that  as  they  acquired 
ownership  of  the  warrant  in  good  faith  and  for  a  valuable  consider- 
ation, the  State  is  bound  to  pay  them  the  .amount  called  for  by  the 
warrant,  whatever  may  have  been  the  circumstances  under  which  it 
was  issued.'  They  aim  to  assume  the  position  of  innocent  third  hold- 
ers,  and  invoke  the  principles  of  the  commercial  law  to  protect  them* 
They  seem,  however,  to  rely  mainly  on  the  doctrine  of  estoppel.  They 
insist  that  the  warrant  having  been  issued  by  the  properly  authorized 
officer  of  the  State,  and  being  an  order  by  the  State  through  its  proper 
agent  for  the  payment  of  a  sum  of  money  to  the  payee  or  to  his  order, 
the  State  thereby  acknowledged  its  obligation  to  pay  the  specified 
sum  ]  and  having  put  the  instrument  into  circulation  as  a  negotiable 
one,  the  State  is  estopped  as  to  the  relators,  holders  in  good  faith  ior  a 
valuable  consideration,  from  setting  up  error  and  fraud  to  vitiate  and 
repudiate  the  act.  We  are  referred  to  various  authorities  as  sustain- 
ing these  positions. 

We  see  no  sufficient  reason  for  ascribing  to  the  instrument  in  ques- 
tion the  character  of  commercial  paper  under  the  law  merchant.  Trne^ 
it  is  payable  to  Isaacs  or  order,  but  this  single  feature  of  a  negotiable 
instrument  does  not,  we  apprehend,  clothe  the  third  holders'  of  this 
warrant  with  all  the  special  rights  and  immunities  which,  on  grounds 
of  policy  and  in  the  interests  of  commerce,  they  would  be  entitled  to 
under  the  commercial  law  as  bona  fide  holders  of  a  promissory  note  or 
a  bill  of  exchange.  The  warrant  simply  authorizes  the  treasurer  to 
pay  Isaacs  or  order  a  certain  sum  for  certain  coupons  of  interest  pi*e-> 
sented  by  him  for  payment.  It  is  not  of  the  nature  of  a  bill  of  credit. 
It  was  not  designed  to  circulate  as  a  commercial  security.  It  was 
obtained  by  imposition  and  fraud  of  a  criminal  character,  commenced 
by  the  perpetration  of  an  infamous  crime.  It  was  given  in  good  faitb 
towards  the  payment  of  a  public  debt.  It  proved  to  be  utterly  with- 
out consideration.  It  was  essentially  null  and  void  when  in  the 
possession  of  Isaacs.  It  fell  to  ashes  in  his  hands.  Could  it  become 
anything  better  in  the  hands  of  a  subsequent  holder  ?  Could  Isaacs 
give  it  life  and  force  by  transferring  itf  Considerations  of  the  publio 
wel£Eu:e  and  of  pablic  order  seem  to  answer  these  questions  in  the 
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negative.  The  BtroDgest  case  cited  by  the  council  of  the  relators,  and 
tfae  one  most  relied  upon  by  them  as  authority  on  the  subject  of  estop- 
pel, is  that  of  Moran  v,  Miama  County,  found  in  2  Black's  Reports, 
p.  723. 

In  that  case  the  question  was  whether  the  county  was  liable  upon 
coopoDS  which  it  was  alleged  in  defense,  the  county  had  no  right  to 
issue.  We  agree  that  the  county  after  receiving  the  money  for  its 
bonds  was  very  justly  estopped  from  setting  up  its  want  of  right  to 
issue  the  bonds  or  the  oouxK>ns  when  called  upon  to  pay  them.  But 
what  did  the  State  of  Louisiana  receive  for  the  warrant  issued  to 
Isaacs  f  Was  it  the  supposed  credit  for  i^l2,120  it  expected  to  have 
90  its  pablic  debt  for  coupons  ?  Certainly  not.  The  State  was  not 
benefited  one  cent  by  issuing  the  warrant.  There  is  then  no  analogy 
between  the  two  oases.  Is  the  State  powerless  to  protect  itself  from 
80  sliameless  a  fraud  t  Because  through  imposition  successfully  prac* 
tised  upon  the  Auditor,  he  stated  that  the  State  owed  the  amount 
expressed  by  the  warrant,  shall  it  be  estopped  from  declaring  and 
prodog  the  fraud,  and  from  alleging  that  on  that  account  it  does  not 
owe  the  sum  claimed. 

On  the  other  hand,  the  alleged  equitable  claims  of  the  relators  do 
not  appear  on  examination  to  be  as  strong  as  represented.  It  is  part 
of  the  history  of  the  period  during  which  they  acquired  this  warrant, 
sod  it  was  a  matter  of  public  notoriety  that  extensive  frauds  had  been 
a)mmitted  upon  the  fiscal  department  of  the  State  government,  and 
that  the  predecessor  of  the  present  incumbent  of  the  Auditor's  office 
was  complicated  with  those  frauds. 

A  state  of  things  existed  which  was  well  calculated  to  render  dealers 
in  securities  of  that  kind  cautious.  It  was  a  matter  of  no  surprise 
doriog  this  state  of  uncertainty  and  doubt,  when  it  was  ascertained 
that  large  quantities  of  spurious  coupons  had  been  manufactured,  and 
tiiat  the  fraudulent  act  by  which  the  warrant  was  obtained  had  been 
teoomplished.  The  testimony  of  Levy,  a  broker  of  the  city,  is  signi- 
ficant in  regard  to  the  suspicion  that  arose  in  his  mind  with  respect  to 
tiuB  warrant,  while  it  was  in  the  hands  of  Isaacs.  Levy  undertook  to 
sell  the  warrant  for  Isaacs,  but  afterwards  declined  having  anything 
to  do  with  it,  because  as  he  states,  *Uhe  manner  of  the  man  and  his 
snxiety  to  sell  the  warrant  below  the  market  rate  awakened  my  sus- 
pidons.^  Very  soon  afterwards  one  of  the  relators,  Kelshaw,  bought 
the  warrant.  In  his  testimony  he  said  on  cross-examination :  ''I  have 
not  been  ia  the  habit  before  purchasing  warrants  of  going  to  Mr. 
Graham  in  order  to  inquire  into  the  validity  of  warrants.  Mr.  Smith, 
tile  senior  of  the  firm,  did.  I  have  done  so  since  I  bought  this  warrant 
abont  four  points  below  the  market  prices." 
Under  all  the  circumstances  and  the  surroundings  of  the  transaction 
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by  which  the  relators  became  the  owners  of  the  warrant,  we  can 
scarcely  think  they  exercised  the  degree  of  circamspection  and  care 
that  ought  to  be  expected  from  prudent  men. 

There  are  four  bills  of  exceptions  in  the  record.  Three  of  theift 
relate  to  evidence  introduced  by  the  defendant  to  establislv  the  spuri- 
ous character  of  the  interest  coupons.  As  these  instruments  were 
subsequently  admitted  to  be  forgeries,  it  becomes  unnecessary  to- 
examine  the  bills  of  exception  taken  on  the  admission  of  the  evidonoe* 
The  other  bill  of  exceptions  is  to  the  admission  of  the  testimony  of 
Levy  as  to  what  passed  between  him  and  Isaacs  in  regard  to  the  war- 
rant. The  relators  objecting  that  this  was  res  inter  aliae.  The  ob- 
jection was  properly  overruled.  The  evidence  went  to  show  that  the 
warrant  was  hawked  about  for  sale  under  suspicious  circumstances,  a. 
fact  which  the  defendant  had,  under  the  pleadings,  a  right  to  show. 

We  conclude  that  the  relators  should  not  be  allowed  to  recover. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  or 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  rule  taken  by  relators  be  dismissed  at  their  costs  ia 
both  courts. 

Howe,  J.,  concurring,  I  concur,  on  the  grounds  that,  first,  there- 
were  no  funds  in  the  treasury  at  the  time  of  the  demand  made  by 
relators,  and  therefore  no  right  in  them  to  the  summary  remedy  of 
mandamus;  and  second,  that,  under  the  circumstances  of  this  case  to- 
allow  the  mandamus  to  issue  would  be  practically  to  permit  a  citizen- 
to  sue  the  State,  without  her  permission,  upon  a  disputed  claim 

Rehearing  refused. 


No.  3232. — Wm.  White,  Administrator,  Joseph  J.  Daigle,  and  H.  B- 

White,  for  use,  v.  Thompson  W.  Bird. 

AH  privilege«  in  Ikvor  of  merobante  for  supplies  fiimiBbed  to  a  planter,  to  have  effect  again  at 
third  peraons,  mnst  be  recorded  in  the  book  of  mortgages  and  privileges  in  the  mortgage 
offiee  of  the  parish  where  the  property  to  be  affected  is  sitnated.    Constltation,  art  193. 

APPEAL  from  the  Fifth  District  Court,  parish  of  West  Baton  Rouge. 
Fosey,  J.  Barrow  <fc  Fope  and  Wldte  dc  Sohertson,  for  plaintiffs 
and  appellees.  Samuel  P.  Greves  and  A.  8.  Herron,  for  third  oppo- 
nent, appellant. 

LuDELiNG,  C.  J.  The  sugar  and  molasses  made  on  the  plantation  of 
Bird  having  been  seized,  Arthur  Thebout,  a  commission  mercliant^ 
filed  a  third  opposition,  alleging  that  his  claim  for  supplies  furnished 
for  the  use  of  the  plantation  was  a  privileged  debt. 

There  are  several  objections  urged  by  the  seizing  creditors  against 
the  pretensions  of  the  third  opponent,  but  we  deem  it  necessary  to 
notice  only  one,  to  wit:  That  the  opponent's  account  not  having  been 
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noorded  la  the  book  of  mortgages  and  privileges,  he  bad  no  privilege 
vMeh  could  aifeot  third  parties.  Article  123  of  the  Constitation 
dedares,  among  other  things,  that  ''no  mortgage  or  privilege  shall 
hensfter  affect  third  parties  unless  recorded  in  the  parish  where  the 
property  to  be  affected  is  situated.  The  tacit  mortgages  and  privileges 
now  existing  in  this  State  shall  cease  to  have  effect  against  third  per- 
Bons  after  the  first  of  January,  1870,  unless  duly  recorded.  The  Gen- 
end  Assembly  shall  provide  by  law  for  the  registration  of  all  mortgages 
and  privileges." 

la  2869  the  General  Assembly  passed  a  law  directing  how  mortgages 
and  privileges  should  be  recorded.    Article  9093  Revised  Statutes. 

Tlie  provision  of  the  Constitution  is  unambiguous — ''no  mortgage 
or  privilege  shall  hereafter  affect  third  parties,  unless  recorded  in  the 
parish  where  the  property  to  be  affected  is  situated." 

Tlie  account  of  the  third  opponent  has  not  been  recorded.  He  can 
not,  therefore,  assert  any  privilege  so  as  to  affect  the  rights  of  the 
aeicing  creditors. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis* 
trict  court  be  affirmed,  with  costs  of  appeal. 


No.  3293. — State  of  Louisiana  v.  Southern  Bank. 

fikDkt  organised  under  the  free  banking  law  of  the  State  of  Louisiana  are  exempt  by  Kdd 
act  from  pajlng  to  the  State  or  any  of  its  manicipal  corporationa.  A  license  for  carry- 
ing on  the  bnaineas  of  banking.  The  acceptance  of  the  privileges  of  this  law  by  any 
faidiTidoal  or  company  in  the  State  amounts  to  a  oontraot  between  such  person  or  oom> 
psay  and  tlie  State,  which  can  not  afterward  be  infringed  or  implored  by  the  State. 

Article  ssTenteen  of  section  three  of  the  roTonne  law  of  1868,  which  imposes  a  license  on 
pcfamoui  engaged  In  banking  under  the  i^ree  banking  law  of  the  State,  is  in  conflict  with 
■Bction  ten  of  article  one  of  the  Constitation  of  the  United  States,  and  is,  therefbre,  void. 

APPEAL  from  Third  District  Court,  parish  of  Orieans.  Emerson,  J. 
8.  Belden,  Attorney  General,  and  Hornor  dt  Benedict,  for  the  State. 
€.  Bo9eUu8  and  Alfred  PhUUpe,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  This  suit  is  to  compel  the  defendant  to  pay  one 
tiumaand  dollars  as  a  license  for  the  year  1870^  for  the  privilege  of 
banking. 

The  bank  avers  that  by  its  charter  and  the  law  authorizing  free 
banks  to  be  established  (which  forms  a  part  of  the  charter),  free  banks 
an  exempted  from  paying  a  license  for  carrying  on  their  bosiness. 

There  was  judgment  in  favor  of  the  plaintiff,  and  the  defendant  has 
appealed. 

It  is  admitted  by  the  Attorney  General  that  this  question  was  decided 
in  the  case  of  New  Orleans  v.  Southern  Bank,  11  An.  42,  but  he  insists, 
in  the  brief  filed,  that  we  should  overrule  it.  In  that  case  the  court 
ttid:    "  We  must,  therefore,  conclude  that  this  section  was  intended 
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for  the  Becarity  of  the  capitalist  and  an  assurance  to  him  that,  if  he 
invested  his  money  in  the  banks,  under  this  general  banking  law,  his 
stock  should  be  taxed  at  the  same  rate  as  other  personal  property. 
So  far,  then,  this  section  possesses  the  force  of  an  obligation,  binding 
alike  upon  the  State  and  all  municipal  and  other  corporations  deriving 
their  authority  from  this  State. 

We  are  unable  to  concur  with  those  who  contend  that  this  opinion 
is  erroneous. 

To  induce  capitalists  to  invest  their  funds  in  institutions  which 
would  meet  the  public  wants,  the  Legislature  proffered  that  they 
might  do  so,  upon  certain  terms  and  conditions  and  under  the  liabili- 
ties and  penalties  stipulated.  The  proposition  was  accepted.  It  is, 
therefore,  a  contract,  binding  upon  the  State  as  well  as  the  bank. 

**  A  contract  between  the  State  and  individuals  is  as  obligatory  as 
any  other  contract.  Until  a  State  is  lost  to  all  sense  of  justice  and 
propriety  she  will  scrupulously  abide  by  her  contracts,  more  scrupu- 
lously than  she  will  exact  their  fulfillment  by  the  opposite  contracting 
party." 

In  Fletcher  v.  Peck,  6  Cranch  135,  Chief  Justice  Marshall  said :  ''  If 
an  act  be  done  under  a  law,  a  succeeding  Legislature  cau  not  undo  if 

Article  seventeen  of  section  three  of  the  revenue  act  of  1869,  which 
Imposes  a  license  tax  upon  the  occupation  of  defendant,  is  violative  of 
section  ten  of  article  one  of  the  Constitution  of  the  United  States. 

It  is  therefore  ordered  and  adjudged  that  the  Judgment  of  the  court 
a  gua  be  avoided  and  reversed,  and  that  there  be  judgment  rejecting 
the  plaintiff's  demand,  with  costs  of  both  courts. 


83    2721 
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28  27^        No.  2610. — Joseph  H.  Balch  v.  Ann  Young,  Widow  and  Tutrix. 


1111    766 


Tlie  law  does  not  require  that  the  acceptance  of  a  contract  must  be  oxpreased  on  ita  faoe,  nor 
Ss  It  eBaential  that  the  act  be  sifted  hj  the  party  in  whose  favor  it  is  made.  The  accept- 
ance may  resnlt  from  his  acts  in  availing  himself  of  its  stipalations  or  in  doing  some  act 
-which  indicates  liis  acceptance. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Iberville.  Posey,  J. 
Talbot  (0  Fetity  for  plaintiff  and  appellee.  Ban'oxo  &  Pope,  for 
defendant  and  appellant. 

Ludkling,  C.  J.  The  plaintiff  sues  to  annul  a  sale  of  rights  and 
credits,  on  the  grounds  that  he  was  intoxicated  when  he  made  the  salo, 
and  that  Young,  the  vendee,  never  accepted  the  sale. 

There  is  no  evidence  in  the  record  to  prove  the  first  ground.  The 
acceptance  of  a  contract  need  not  be  expressed  in  it,  nor  is  it  indis- 
pensable  that  tlie  act  be  signed  by  the  party  in  whose  favor  it  is  made. 
The  acceptance  may  result  from  his  acts  in  availing  himself  of  ifcs 
stipulations,  or  in  doing  something  which  clearly  indicateR  his  accept- 
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aoee.  In  this  case  Toung  had  the  act  of  sale  prepared  by  a  lawyer } 
it  was  signed  and  recorded  by  the  plaintiff,  who  was  the  recorder,  and 
then  delivered  to  Toang,  who  placed  it  among  his  papers,  where  it 
was  found  after  his  death.  13  La.  267,  Amory  v.  Black;  4  An.  162; 
3 Ad.  523,  Ryder  v.  Frost;  C.  C.  1811. 

It  is  therefore  ordered  and  adjadged  that  the  judgment  of  the  dis- 
trict court  be  avoided  and  reversed,  ahd  that  there  be  judgment  in 
favor  of  the  defendant,  rejecting  the  plaintiff's  demand,  with  costs 
of  both  courts. 


No.  3160. — ^Desire  Sompatrac,  Wife  of  A.  Lecohte,  and  Executrix,  v. 
Saccession  of  E.  L.  Hfams. — Pauline  Flauner,  Third  Party.   « 

Za  this  case  a  mortgage  creditor,  repreaented  by  his  executori  obtained  an  order  of  seisnre 
and  sale  of  the  property  mortgaged.  Another  mortgage  creditor  took  a  devolatlye 
q^peal  from  the  order  of  seizure,  on  the  ground  that  there  was  no  anthentio  evidence  of 
the  appointment  as  executor,  that  the  executor  was  not  authorised  under  the  wiU  to  dis- 
pose of  the  property,  and  that  the  sum  for  which  tlie  order  was  issued  included  compound 
interest  Held — That  if  these  fiacts  were  admitted  the  third  party,  a  mortgsge  creditor, 
would  not  be  injured,  because  it  he  held  a  sni>erior  mortgage  he  would  be  entitled  to  the 
proceeds  of  ihe  sale  in  full  satisfaction  thereof;  that  if  his  mortgage  was  inferior  in  nmlc 
he  would  be  entitled  to  the  residue  after  paying  the  older  mortgages ;  that  not  being 
t^Jored  by  the  sale  of  the  property  mortgaged  he  could  not,  therefore,  as  a  third  party, 
obtain  an  appeal  from  the  order  of  seizure  and  sale. 

APPEAL  from  the  Ninth  District  Court,  parish  of  Natchitoches. 
H.  0.  Myers,  Parish  Judge,  in  place  of  the  District  Judge,  absent. 
TfilKam  M:  Levy,  for  plaintiff  and  appellee.  H.  Safford,  for  third 
party,  appellant. 

LxTDELiNG,  C.  J.  In  November,  1869,  DeBir6  Sompayrac  obtained 
an  order  of  seizure  and  sale  against  a  plantation  belonging  to  the  suc- 
cession of  E.  L.  Hyams,  situated  in  the  parish  of  Natchitoches.  From 
this  order  Pauline  Flauner,  a  third  party,  alleging  that  she  was  a 
mortgage  cveditor  of  the  property  seized,  and  that  she  was  injured  by 
tile  order  of  seizure  and  sale,  took  a  devolutive  appeal  from  the  order 
<if  seizure  and  sale. 

We  are  tinable  to  discover  how  the  apx>ellant  could  be  injured  by 
the  order  of  seizure  and  sale,  even  if  the  allegations  made  in  her 
coQiuBePd  brief  be  admitted,  that  there  is  no  authentic  proof  of  the 
appointment  of  the  executor,  or  that  he  had  authority  under  the  will 
to  dispose  of  the  property,  and  that  the  sum  for  which  the  order  issued 
inclades  compound  interest. 

The  appellant  is  not  a  party  to  the  order  of  seizure  and  sale.  If 
her  mortgage  be  first  in  rank,  the  sale  could  not  affect  her  rights;  and 
if  her  mortgage  be  not  superior  to  plaintiff's,  she  could  claim  the  sur- 
plus of  the  proceeds  of  the  sale,  over  the  amount  legally  due  on  the 
mortgage. 

It  is  therefore  ordered  that  the  appeal  be  dismissed  at  the  cost  of 
the  appellant. 

35 


274  SUPBEME  COUET  OP  LOUISIANA, 


Banriere  &  Co.  t.  Widow  Hathilde  Portier. 


No.  2246.— F.  G.  Barriere  &  Co.  v.  Widow  Mathilde  Fortier. 

An  lint's  authority  to  sign  a  promissory  note  for  his  principal  mnst  be  express  and  special,, 
and  on  the  trial  of  the  case  under  the  general  Issne  the  harden  qf  showing  the  agent's- 
authority  to  sign  the  note  flails  on  the  holder. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Col- 
lens,  J.    A.  L.  Tissot,  for  plaintiffs  and  appellees.     Trist  dc  Oliver, 
for  defendant  and  appellant. 

Taliaferro,  J.  The  defendant  is  sued  on  a  promissory  note  for- 
$592  10,  which  purports  to  be  signed  by  an  agent  acting  for  the  defend- 
ant. The  defendant  pleads  the  general  issue.  Judgment  was  rendered, 
in  the  court  below  for  the  plaintiffs,  and  the  defendant  appealed.  There 
is  no  evidence  in  the  record  showing  that  the  person  who  signed  the 
note  was  authorized  by  the  defendant  to  do  the  act.  Under  the  plead- 
ings it  was  incumbent  upon  the  plaintiff  to  make  this  proof. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  judgment  be  rendered  in  favor  of  the  defendant  as  o£ 
nonsuit,  the  plaintiffs  paying  costs  in  both  courts. 


No.  3231. — Thomas  H.  Patterson  v,  Hiram  Litton. 

If  the  possession  of  the  defendant  to  real  estate  is  of  date  anterior  to  the  title  under  which 
the  plaintiff  claims,  then  and  in  that  case  the  plaintiff  can  not  recover  unless  he  show  »^ 
perfect  title.    15  An.  454. 

Prior  to  the  act  of  1847,  the  parish  judge  or  his  clerk  could  alone  make  a  valid  sale  of  suc- 
cession propwty.    C.  C.  9600.    Therefore  a  sale  made  of  succession  property  ^ior  to  that  • 
date,  by  an  auctioneer,  conveyed  no  Utle  whatever. 

APPEAL  from  the  Ninth  District  Court,  parish  of  Sabine.    OrshortMy. 
J.   E.  0.  Davidson  and  J.  F.  Smith  and  Fierson  <&  Levy,  for  plaintiff 
and  appellant.     0,  O.  Chapman  dt  Son,  for  defendant  and  appellee. 

LuDELiNG,  C.  J.    The  plaintiff  alleges  that  he  is  the  owner  of  a  tract 
of  land,  described  in  the  petition  as  a  Rio  Hondo  claim,  No.  114;  that- 
he  acquired  the  same  from  S.  D.'Bossiery  who  derived  title  at  a  probate 
sale  of  the  succession  of  John  Litton,  the  grantee,  and  defendant^a. 
father. 

The  eyidence  shows  that  the  defendant  took  possession  of  the  land 
in  1837,  as  an  heir  of  the  grantee,  John  Litton ;  that  he  has  been  in 
possession  ever  since  that  period,  and  that  the  plaintiff  purchased 
from  S.  D.  Bossier,  on  the  second  June,  1858.  The  plaintiff  must  show 
a  perfect  title,  therefore,  to  recover. 

We  think  he  has  failed  to  do  this,    x'revious  to  tne  act  of  1847,  the- 
parish  judge  or  his  clerk  alone  could  make  a  valid  sale  of  succession 
property.    C.  C.  2G00.    In  this  case  the  saccession  sale  was  made  by- 
an  auctioneer. 


NEW  ORLEANS,  MARCH,  1871.  27S 

Pftttenon  r.  litton. 


The  adjudication  appears  never  to  have  been  completed.  The  sale 
iras  made  on  a  credit,  and  S.  D.  Bossier,  who  bid  $250  for  the  prop* 
ertj,  fliiled  and  refased  to  comply  with  his  bid.  This  fact  is  stated  in 
the  aecoant  of  the  curator  of  the  estate,  who  was  the  father  of  S.  D. 
Bossier.  And  the  procea  verbal  of  the  sale  made  by  the  auctioneer  was 
oever  recorded  by  the  judge,  nor  was  any  deed  ever  made  to  the  pur- 
chaser. Bossier,  therefore,  had  no  title,  and  he  could  convey  none  to 
his  vendee.     C.  C.  2427. 

The  evidence  shows  that  the  plaintiff  was  informed  before  he  bought 
from  Bossier  that  he  had  never  complied  with  his  bid. 

Even  if  the  defendant  could  be  regarded  as  a  naked  possessor,  the 
plaintiff  would  fail,  for  he  has  not  established  a  title  anterior  in  date 
to  the  possession  of  the  defendant.  8  La.  246,  Bedford  v,  Urquhart> 
15  An.  454,  Young  v,  Chamberlin. 

It  is  therefore  ordered  that  the  judgment  be  reversed,  and  that  there 
be  jadgment  rejecting  plaintiff's  demand,  with  costs  of  both  courts. 


No.  3234. — Charles  K.  BrRNE  v.  The  Citizens'  Bank. 

If  a  mortgage  la  not  reinscribed  within  ten  years,  its  rank  becomes  postponed  to  those 
mortj*ages  which  were  placed  of  record  subsequent  thereto,  but  which  were  not 
perempted  at  the  time  of  the  reinsorlpUon.  Therefore,  if  the  property  mortgaged  be 
iaHA  under  the  mortgage  which  has  lost  its  rank  for  want  of  reinscription  within  ten 
jears  iX  can  only  be  sold  subject  to  the  mortgages  having  priority  of  rank.  This  priority 
of  rank  is  to  be  determined  by  the  date  of  registry,  allowing  to  a  mortgage  which  has 
perempted  before  reinscription  to  date  only  from  the  date  of  registry  of  the  reinscription. 

APPEAL  from  the  Thirteenth  Judicial  District,  parish  of  Madison. 
Houghj  J.     W,   W,  King,  for  plaintiff  and  appellant.     Farrar  df 
Anmi,  for  defendant  and  appellee. 

Tauaferro,  J.  The  Citizens'  Bank  having  a  mortgage  on  a  tract 
of  land  lying  in  the  parish  of  Madison  proceeded  via  execuiiva  to 
enforce  it.  An  injunction  was  obtained  by  the  plaintiff  to  prevent 
the  sale  on  the  ground  that  he  is  the  owner  of  tlie  land,  having,  as  he 
alleges,  purchased  it  at  sheriff's  sale,  holding  under  the  deed  of  the 
aheriff,  dated  third  of  October,  1868.  He  shows  a  judgment,  a  sale 
under  execution  issued  upon  it,  and  a  sheriff's  deed.  He  shows  also 
that  ho  took  out  subsequently  a  monition  and  that  the  same  was  duly 
homologated  by  judgment  of  a  competent  court,  after  due  notice  and 
proceedings  had  in  conformity  with  law.  A  motion  to  dissolve  was 
filed  by  the  defendant,  but  the  grounds  therein  taken  will  come  under 
consideration  on  the  examination  of  the  merits  and  we  omit  a  notico 
of  tliem  here.  The  defendant,  in  answer,  avers  that  the  sale  under 
vhieh  plaintiff  sets  up  title  was  gotten  up  in  fraud  of  the  rights  of 
creditors  and  is  null ;  that  the  Citizens'  Bank  holds  the  first  mortgage 
on  the  property  and  that  ft  could  only  have  been  sold  legally,  subject 
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to  that  mortgage ;  that  the  jadgment  under  which  the  pretended  sale 
was  effected  was  predicated  upon  an  obligation  which  was  prescribed 
and  a  mortgage  which  had  become  extinct.  The  defendant  expressly 
charges  fraud  and  prays  a  dissolution  of  the  injunction,  with  five 
hundred  dollars  damages  and  costs. 

The  judgment  in  the  court  below  was  in  tavor  of  the  defendant. 
The  injunction  was  dissolved  with  two  hundred  dollars  damages 
decreed  against  the  plaintiff  and  his  surety  on  the  injunction  bond. 

The  plaintiff  has  appealed. 

Daniel  Byrne,  father  of  the  plaintiff,  on  the  seventeenth  day  of 
April,  1856,  executed  in  favor  of  Catesby  Barnes  four  several  prouiis- 
Bory  notes,  each  for  the  sum  of  two  thousand  dollars,  the  last  one  of 
the  series  maturing  on  the  first  of  January,  1860.    To  secure  the  pay- 
ment of  these  notes  he  gave  a  mortgage  on  the  land  in  controversy, 
which  was  recorded  on  the  same  day  the  notes  were  executed,  seven- 
teenth of  April,  1856.     This  mortgage  was  reinscribed  on  the  twenty- 
ninth  of  June,  1868.     On  the  twenty-seventh  of  February,  1806,  in 
settlement  and  liquidation  of  a  large  indebtedness  to  Gordon  &  Cas- 
tillo, of  New  Orleans^  Daniel  Byrne  executed  a  mortgage  upon  the 
same  land  to  secure  to  them  or  to  any  future  holders  thereof  fifty -six 
promissory  notes  drawn  by  him,  payable  to  his  own  order  and  indorsed 
by  him,  dated  first  of  June,  1865.    This  mortgage  was  recorded  in  the 
parish  of  Madison  on  the  sixth  of  March,  1866.     On  the  eleventh  of 
January,  1866,  Daniel  Byrne  waived  prescription  on  the  last  note  of 
the  series  given  by  him  on  the  seventeenth  of  April,  1856,  to  Catesby 
Barnes,  and  which,  as  we  have  seen,  fell  due  on  the  first  of  January, 
1860.    Suit  was  brought  upon  that  note  by  Barnes  on  the  twenty- 
seventh  of  October,  1867,  and  it  appears  that  Daniel  Byrne,  on  the 
same  day,  waived  citation,  accepts  service  and  confessed  judgment. 
The  petition  in  this  case  recites  the  mortgage  given  to  secure  the  pay* 
ment  of  the  notes  of  the  seventeenth  of  April,  1856,  and  prays  that  it 
be  enforced  against  the  property  mortgaged.    The  judgment  rendered 
in  the  case  recognized  the  mortgage  and  directed  the  land  mortgaged 
to  be  seized  and  sold.    After  the  usual  proceedings  the  sale  was  made 
on  the  third  of  October,  1868,  and  Charles  K.  Byrne,  the  plaintiff  in 
this  case,  became  the  purchaser.    The  certificate  of  mortgages  read  at 
the  sale  recited  as  the  first  the  mortgage  of  Daniel  Byrne  to  Catesby 
Barnes,  giving  the  date  at  which  it  was  recorded,  seventeenth  of  April , 
1856,  and  the  date  of  its  reinscription,  twenty-ninth  of  June,  1868. 
The  mortgage  in  favor  of  the  Citizens^  Bank  is  placed  as  second  iu 
order  on  the  list  of  mortgages  recited.     This  mortgage  contains  the 
pact  de  non  alienando.    It  is  shown  by  the  evidence  that  Daniel  Byrne, 
the  father,  has  continued  to  reside  on  the  land  sold  since  the  sale,  aad 
that  Charles  K.  Byrne  has  possession  and  control  of  the  premises. 
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We  think  there  is  do  error  in  the  jadgment.  The  certificate  of 
mortgages  read  at  the  sale  of  the  property  was  clear  and  distinct  as  to 
the  dates  at  which  the  two  mortgages  were  recorded.  It  showed  that 
tiie  mortgage  to  Barnes  had  perempted  and  that  its  reinscription  post- 
poned it  to  the  mortgage  of  the  Citizens'  Bank,  which,  being  first  in 
Tank,  the  property  sold  nnder  the  junior  mortgage  conld  only  be  sold 
subject  to  that  of  the  Citizens'  Bank. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jadgment  of 
the  district  conrt  be  affirmed,  with  costs. 

Eehearing  refused* 


Ko.  8191. — ^Mrs.  C.  Caulk  v.  Mrs.  C.  Picou  and  Husoancu 

The  law  provides  Uiat  whenerer,  owing  to  tbe  mismanagement  of  the  hnsband,  the  dowry 
of  the  wife  is  in  danger,  or  when  the  disorder  of  his  i^Eairs  indaoes  the  wife  to  believe 
(hat  his  eatote  may  not  be  sufficient  to  meet  her  rights  and  oIaLdolb,  she  may  petition  the 
court  for  a  separation  of  property.  Civil  Code,  2425.  In  such  a  case,  the  Jndge  mnst  hear 
evidence  to  show  that  the  belief  of  the  wife  that  hor  rights  are  in  danger  has  a  rational 
basis,  before  he  grants  the  order,  bat  no  particalar  kind  or  qaallty  ot  evidence  is 
required.  Evidence  that  the  hasband  is  possessed  of  a  large  estate,  sufficient  in  amount 
to  cover  the  wife's  claims,  if  it  be  shown  on  the  other  hand  that  he  has  met  with  heavy 
losses,  and  is  indorser,  etc.,  for  large  amounts,  will  not  justify  the  court  in  rescinding  or 
■nnDlling  sn  order  which  has  been  granted  separating  them  in  property. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Iberville.  Posey,  J. 
Barrow  ds  Pope,  for  plaintiff  and  appellant.  Andrew  8.  Jferron, 
for  defendants  and  appellees. 

Howell,  J.  On  the  third  of  August,  1865,  Mrs.  Carmelite  Picou, 
the  defendant,  obtained  a  judgment  against  her  husband|  Isaac  Irwin, 
for  the  separation  of  property,  the  possession  of  her  paraphernal 
eflfects,  and  the  sum  of  $48,327,  with  a  privilege  on  the  movables  and 
mortgage  on  all  the  immovables  of  the  husband  to  the  extent  of  $10,000 
iB  dotal  funds,  and  a  mortgage  for  the  balance  as  paraphernal  from  the 
following  dates:  For  $26,612  from  first  June,  1858;  for  $5000  front 
wventeenth  October,  1857;  for  $40Q  from  first  May,  1832;  for 
tdOO  from  twenty-sixth  March,  1836;  for  $615  from  twentieth  June, 
1839;  for  $2300  from  eighteenth  May,  1853;  for  $700  from  tenth  Janu- 
UT,  1854;  for  $1100  from  twenty-second  February,  1855;  for  $1100 
from  twenty-seventh  July,  1856 

Under  liiis  judgment  the  wife  was  put  in  possession  of  certain 
movable  and  immovable  property,  and  the  landed  estate  was  sold  at 
iheriff's  sale,  and  bought  by  her,  on  seventh  October,  1865,  at  the 
price  of  $13,500,  a  little  above  the  appraisement. 

On  twelfth  August,  1867,  the  plaintiff,  Mrs.  Caulk,  obtained  judg- 
ment against  Isaac  Irwin  for  $6676  36,  with  eight  per  cent,  interest  and 
viortgage  from  seventeenth  February,  1859,  subject  to  certain  credits 
on  March  1, 1860,  and  February  14,  1861. 
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The  present  suit  was  brought  by  said  Mrs.  Caolk  in  April,  1868,  to 
annul  the  above  judgment  in  favor  of,  and  sheriff  sale  to  Mrs.  Pieou, 
wife  of  Irwin,  on  the  ground  that  they  were  fraudulent  and  collusive, 
the  judgment  having  been  rendered  on  the  confessions  and  receipts  of 
the  husband,  and  not  upon  evidence  binding  on  creditors,  the  husband 
not  having  been  shown  to  be  embarrassed  at  the  time,  and  the  separa- 
tion being  volu.itary,  and  hence  the  wife  acquired  no  title  to'  the 
property  at  the  sheriff's  sale. 

The  district  judge  rendered  judgment  against  the  demand  for  nullity, 
but  reduced  the  amount  in  favor  of  the  wife  to  $31,016  57,  with  mort- 
gage for  different  sums,  respectively  from  twenty -second  June,  1858, 
to  fifteenth  October,  1860,  giving  priority  to  $13,073  74  over  the 
plaintiff's  mortgage,  and  sustained  the  validity  of  the  separation  and 
«ale.    From  this  judgment  plaintiff  has  appealed. 

The  first  point  pressed  on  our  consideration  relates  to  the  validity  of 
the  decree  of  separation.  There  is  abundant  evidence  that  Irwin  was 
indebted  in  some  amount  to  his  wife,  and  the  question  arises  as  to  the 
legal  cause  for  a  separation  of  property — the  danger  to  the  wife's 
rights.  The  law  does  not  fix  the  degree  or  quality  of  proof,  but  simply 
provides  that  the  wife  may  petition  for  it  whenever  her  dowry  is  in 
danger,  owing  to  the  mismanagement  of  her  husband  or  otherwise,  or 
whon  the  disorder  of  his  affairs  induces  her  to  believe  that  his  estate 
may  not  be  sufficient  to  meet  her  rights  and  claims.  C.  C.  2425.  The 
judge  must  have  evidence  that  this  belief  has  a  rational  basis,  before 
gi'untiug  her  prayer.  In  the  case  of  the  defendant,  she  was  claiming 
$48,327  from  her  husband  immediately  after  the  war,  when  the  pecu- 
niary condition  of  most  persons  in  the  State  was  at  least  uncertain, 
and  when,  as  was  shown,  her  husband  had  lost  many  slaves;  she 
besides  showed  that  there  were  two  mortgages  on  his  real  estate, 
amounting  to  ten  thousand  dollars,  and  he  was  indorser  to  the  exteni 
of  $40,000.  She  also  introduced  her  marriage  contract  for  a  dowry  o# 
$10,000,  and  the  assessment  of  her  husband's  property  in  1864  at 
$48,300. 

The  plaintiff  in  this  suit  con  ten  as  tnat  tnis  last  I'act  is  sufficient  to 
annul  the  decree  of  separation,  because  it  shows  that  the  husband 
could  not  have  been  so  embarrassed  as  to  endanger  the  wife^s  rights* 
We  are  not  prepared  to  concur  in  this  position.  We  think  the  circum- 
stances show  that  the  wife  had  a  reasonable  ground  to  believe  that  her 
rights  were  in  danger,  and  the  appraisement  and  public  sale  of  the  same 
property  in  about  two  months  after,  at  the  sum  of  $13,500,  justified 
her  belief  and  the  conclusion  of  the  judge  as  to  the  cause  for  a  separa- 
tion. It  is  true  plaintiff  alleges  that  this  sale  was  far  below  the  real 
value  of  the  property  at  that  time.  The  evidence,  however,  does  not 
sustain  this  allegation,  and  there  is  no  averment  or  proof  that  there 
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irere  any  deTices  or  effbrts  to  prevent  a  &ir  Bale.  Several  witnesBes, 
introda^ed  on  the  trial  of  this  case,  Bhow  that  the  appraisement  and 
ttle  were  not  far  from  the  true  valne  at  the  time.  We«  therefore,  are 
not  disposed  to  interfere  with  said  decree.  It  is  not  a  consent  judg- 
ment or  Tolantary  separation  as  nrged,  for  the  hosband  denied  the 
alleged  embarrassment,  and  there  was  proof  introduced. 

A^  to  the  amount  allowed  the  wife  in  the  judgment  appealed  from, 
and  that  to  which  priority  is  given  over  the  plaintiff,  we  think  the 
jadge  is  fully  sustained  by  the  evidence  and  the  ruling  in  Eager  v. 
Brown,  14  An.  684,  7. 

Jadgment  affirmed. 


TTo.  3315. — State  ex  rel.  J.  M.  Kane  v.  The  Judge  of  the  Seventh     p^^^ 

District  Court,  Parish  of  Orleans. 

TOte  Judgment  of  the  conrt  below  setting  aside  ft  snspeniive  appeal  on  the  ground  that  the 
Borety  on  the  bond  is  not  good  and  solvent,  will  be  reviewed  by  the  Sapreme  Court  on 
SD  application  for  a  writ  of  prohibition,  and  if  the  snrety  is  found  to  be  good,  tiie  writ  of 
ivrohibition  will  issue.  A  snrety  on  the  appeal  bond  need  not  show  tliat  he  possesses 
•real  estate  to  an  amount  sufficient  to  cover  the  bond,  nor  need  he  show  that  he  will  be 
worth  the  amount  of  the  bond  at  the  time  it  becomes  exigible.  It  is  sufficient  for  him  to 
■how  that  he  is  worth  in  personal  property,  over  and  above  his  liabilities^  an  amount 
above  tliat  of  the  bond  at  the  time  of  signing  it 

APPLICATION  for  a  Writ  of  Prohibition.  BentincK  Jigan,  for  rela- 
tor.    T.  Wharton  OollenSf  Judge,  respondent. 

HowELii,  J.  The  relator  askB  for  a  writ  of  prohibition  to  restrain 
the  jadge  of  the  Seventh  District  Conrt  for  the  parish  of  Orleans  from 
proceeding  any  farther  in  the  case  of  James  M.  Kane  v,  John  Robin- 
•«oa,  from  a  judgment  in  which  he  had  obtained  a  suspensive  appeal. 

The  jadge  answers  that  he  set  aside  the  appeal  as  suspensive 
4»eause  the  security  on  the  bond  was  not  good  and  solvent  for  even 
two  hundred  dollars,  the  amount  thereof. 

The  testimony  of  said  security  is  brought  up  and  it  shows  that  he  is 
"Worth  the  amount  of  the  bond  over  and  above  all  his  liabilities ;  that 
bis  property,  all  movable,  is  estimated  by  him  at  about  six  hundred 
'dollars  and  is  within  this  parish,  where  he  resides,  and  that  he  does 
not  owe  more  than  twenty-five  or  thirty  dollars,  to  pay  which  he  has 
the  money* 

This  seems  to  answer  the  requirements  ot  tne  law.  A  surety  is  not 
required  to  own  immovable  property,  but  to  have  property  sufficient, 
•at  the  time  of  signing  the  bond,  to  answer  for  the  amount  of  the 
obligation  assumed  by  him.  There  is  nothing  in  the  record  which 
leads  us  to  suppose  or  conclude  that  his  property,  as  described  by  him, 
is  insufficient  in  value  and  amount  to  meet  the  obligation  signed  by 
him.    Tlie  theory  that  the  property  may  deteriorate  or  be  disposed  of 
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before  the  terminatioii  of  the  litigation  would  render  most  sureties 
doubtful,  at  least,  if  made  the  test  of  sufficiency.  The  law  rather 
presumes  that  every  man  will  endeavor  to  increase  than  lessen  his 
possessions. 

It  is  therefore  ordered  that  the  writ  of  prohibition  herein  be  made 
perpetual* 


No.  2202. — P.  DuFORT.  v.  L.  Abadib. 

Ii\)arie8  done  to  one's  feelings  by  slanderons  words  need  toward  him  by  another  in  public, 
snch  as  "thief  and  rascal,"  famish  legitimate  groond  for  an  action  in  damages,  and  the 
amount  of  damages  wiU  be  measared  by  the  aggraTated  charaoter  of  the  langnage  used. 
17  An.  64;  19  An.  382. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Collens,  J. 
Sambola  dc  JDucros,  for  plaintiff  and  appellee.    E.  Oambray,  for 
defendant  and  appellant. 

Howell,  J.  The  plaintiff  claims  $5000  damages  for  slanderous 
words  uttered  by  the  defendant,  and  the  court  a  qua  having  allowed 
$500,  the  defendant  appealed. 

His  counsel  avows  that  the  object  of  the  appeal  is  to  obtain  a  reduc- 
tion of  the  damages  assessed,  as  excessive,  and  relies  on  the  case  of 
Miller  v.  Roy,  10  An.  231,  to  support  his  demand.  In  that  case,  $5000 
were  claimed  for  having  been  called  a  thief,  etc.,  as  in  this  case ;  $300" 
were  allowed,  and  on  appeal  the  judgment  was  affirmed.  The  court 
said :  ''  There  is  evidence  tending  to  show  that  the  plaintiff's  good 
repute  suffered  in  some  degree  from  the  charges  brought  against  him  in 
such  intemperate  language  by  the  defendant,  and  it  is  not  pretended 
that  the  charges  had  any  foundation  in  truth ; "  while  in  this  case^ 
counsel  contends  there  is  no  evidence  tending  to  show  that  the  plain- 
tiff's good  repute  suffered  in  any  degree.  As  said  in  the  case  quoted: 
'*  Injuries  to  the  feelings  and  to  one*s  social  standing  are  not  susceptible 
of  a  precise  admeasurement.  Still,  in  a  very  limited  class  of  cases,, 
such  injuries  are  recognized  as  a  legitimate  ground  of  action."  We 
think  the  evidence  in  the  record  shows  this  to  be  one  of  that  limited 
class  of  cases,  and  that  the  damages  awarded  by  the  district  judge  are 
not  excessive.  The  defendant  was  emphatic  in  denouncing  plaintiff^ 
in  his  presence  and  before  a  crowd,  as  a  '*  thief  and  rascal,"  and  several 
times  repeated  the  epithets,  notwithstanding  the  remonstrance  of  plain- 
tiff and  a  friend,  and  it  is  shown  that  the  charges  were  the  subject  of 
fiequent  comment  among  plaintiff's  acquaintances  as  calculated  to  have 
an  injurious  efTect  on  his  standing.  The  circuiQstaDces  bring  the  case 
within  the  ruling  in  those  of  Bonnin  v.  Elliott,  19  An.  322,  and  Mohr^ 
man  v.  Ohse,  17  An.  64« 

Judgment  affirmed. 
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No.  3150.— -H.  Kendall  Carter  v.  S.  C.  Williams,  Administrator. 

Defendant  owed  pUintiif  fSOOS.  To  eectiro  this  del>t  he  aoM  to  plaintUT  tfaree-fbortba  of  his 
plantation,  and  gave  liia  throe  notes,  each  for  one-third  of  the  debt,  dne  at  one,  two  and 
three  years,  with  a  stipuLation  in  the  agreoment  that  if  the  debtor  shoald  promptly  pay 
the  notes  at  th^  maturity,  the  land  was  to  revert  to  him  again;  bat  if  he  fiiled  to  pay 
the  notes  at  matority,  then  the  right  to  recover  back  the  plantation  or  the  portion  he  had 
thos  disposed  of  was  forfeited.  Held—- That  this  transaction  was  a  sale  with  tho  right  of 
redemption,  and  not  a  mortgage  given  by  tho  debtor  to  seonre  the  debt. 

APPEAL  from  the  Ninth  Jadicial  District,  parish  of  Natchitoolies. 
Orsbor^iey  J.    IHersan  &  Levy^  for  plaintiff  and  appellee.    Jack  i& 
Fienan,  for  defendant  and  appellant. 

Taliaferro,  J.  Freeborn  G.  Bartlett  and  the  plaintiff,  on  the  eight- 
eenth of  February,  1868,  entered  into  a  contract,  the  substance  of 
which  is  as  follows:  Bartlett  acknowledged  to  owe  Carter  $8008,  and 
deelared,  ''  that  for  the  purpose  of  securing  unto  the  said  Carter  the 
said  sum  of  money,  I  do  hereby  sell  the  undivided  three-fourths  part 
of  mj  plantation,^  etc.j  describing  the  premises,  and  adds,  *'  which 
6al&  1  hereby  make  for  and  in  consideration  of  said  indebtedness  to 
said  Carter.  In  eyidence  of  which  indebtedness  I  this  day  furnish 
tiiiee  promissory  notes,  each  for  92669  43,  dated  this  day  and  payable 
in  one,  two  and  three  years  after  date,  with  eight  per  cent,  per  annum 
interest  from,  maturity.  Said  notes  are  made  payable  to  said  Carter, 
and  are  not  negotiable,  and  are  also  subject  to  all  the  stipulations 
eontained  in  this  act."  The  act  then  recites:  '*  It  is  hereby  agreed  by 
and  between  the  parties  that  in  case'  the  said  Bartlett  shall  well  and 
truly  pay  unto  said  Carter  the  said  notes,  according  to  their  tenor, 
then  he  shall  be  entitled  to  the  redemption  of  the  property  which  he 
does  hereby  convey,  and  by  absolute  right,  by  reason  of  the  payment 
of  the  notes.'* 

It  is  then  agreed  that  if  the  first  note  is  not  paid  at  its  maturity,  the 
light  of  redemption  ceases  if  Carter  so  elects,  and  he  takes  the  prop-  . 
erty  as  absolute  owner.  If,  however,  he  should  not  so  determine,  the 
payment  of  the  first  note  is  thcfreby  postponed  to  the  maturity  of  the 
second  note,  when  he  lias  the  same  option ;  but  in  this  case  Bartlett 
^aa  priority  of  choice,  for  it  is  one  of  tho  express  stipulations  that  he 
aUo  has  tlie  right  at  the  end  of  the  second  year  to  terminate  the  right 
of  redemption,  and  render  Carter  perfect  owner  of  the  property,  ''in 
ease  he  sbouJld  find  at  the  end  of  two  years  that  he  can  not  pay  said 
notes."  It  is  clearly  expressed  that  a  failure  to  pay  the  notes  was  to 
operate  a  loss  of  the  right  of  redemption,  Carter  taking  in  full  owner- 
ihip  the  property  and  restoring  the  notes  to  the  maker  of  them,  whoso 
indebtedness  became  extinct.  In  the  event  the  right  of  redemption 
ahoold  lapse  by  neither  party  taking  action  in  regard  to  it,  an  amicable 
partition  in  kind  was  to  take  place  between  the  parties.  During  the 
term  agreed  upon  for  the  payment  of  the  debt,  Bartlett  was  to  remain 
36 
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upon  the  plantation  and  use  the  stock,  working  animals,  etc.,  without 
the  payment  of  rent  or  anything  for  the  privilege,  and  the  crops  grown 
on  the  place  to  be  exclusively  his  own  property  and  to  inure  to  his 
benefit  alone.  They  were,  however,  to  be  shipped  to  Carter,  as  a  com- 
mission merchant,  and  sold  by  him.  The  taxes  and  other  charges  on 
thje  plantation  to  be  paid  by  Bartlett. 

In  the  month  of  July  following,  about  five  months  after  this  contract 
was  entered  into,  Bartlett  died.  The  present  defendant,  Williams, 
became  his  administrator.  An  inventory  was  made,  and  the  land, 
plantation,  stock,  etc.,  were  entered  upon  it  as  belonging  in  undivided 
ownei'ship  to  Bartlett  and  Carter,  an  undivided  fourth  part  only  of  the 
entire  property  being  treated  as  belonging  to  the  succession  of  Bart- 
lett. On  the  seventh  of  May,  1869,  the  administrator  filed  a  provisional 
4iccount  of  his  administration  and  a  schedule  of  the  debts  of  the  estate, 
but  the  notes  held  by  Carter  for  the  $8008  owing  to  him  under  the 
contract  referred  to  were  not  mentioned  among  the  debts.  An  opposi- 
tion was  filed  on  the  part  of  Carter  to  the  administrator's  account.  It 
is  alleged  in  this  opposition  that  Carter  is  a  creditor  of  the  succession 
in  the  sum  of  $8008,  evidenced  by  the  three  notes  we  have  already 
described,  which,  it  is  alleged,  are  secured  by  mortgage  by  the  act  of 
•eighteenth  February,  1868,  the  one  just  recited. 

These  proceedings  were  first  instituted  in  the  parish  court  of  Natch- 
itoches, and  a  judgment  was  rendered  in  that  court  rejecting  the 
opponent's  claim.  An  appeal  was  taken  to  this  court  at  the  term  at 
Natchitoches  for  August,  1869,  and  dismissed  for  want  of  jurisdictiou 
in  the  parish  court.  The  controvers;^  was  subsequently  renewed  in 
the  district  court,  where  it  was  concluded  iu  January,  1871,  by  the 
rendition  of  a  judgment  in  fiivor  of  the  plaintiff  and  opponent,  recog- 
nizing the  act  of  eighteenth  February,  1808,  as  a  mortgage  to  secure 
the  payment  of  the  notes  therein  sx>ecificd,  and  ordering  their  pay- 
ment in  due  course  of  administRitiou.  From  this  judgment  of  tlie 
•district  court  the  administrator  has  appealed. 

The  character  of  the  instrument  forming  the  basis  of  tills  litigatiou, 
and  the  intention  of  the  parties  in  executing  it,  are  the  principal  in- 
quiries in  this  case.  A  mortgage  is  a  secondary  obligation  entered 
into  to  secure  the  performance  of  a  principal  or  primary  obligation. 
Is  the  act  under  consideration  a  secondary  obligation  t  If  secondary, 
what  is  the  principal  obligation?  Can  the  notes  be  so  considered t 
They  are  not  negotiable,  and  were  expressly  made  so.  They  are, 
moreover,  expressly  subordinated  to  the  stipulations  of  the  wiitten 
act.  The  luDguage  of  the  written  agreement  is:  ''Said  notes  bein^ 
payable  to  8;iid  Carter  and  are  not  negotiable,  and  ai*e  also  subject  to 
all  the  stipulations  contained  iu  this  act.'*  It  is  not  declared  that  the 
property  mentioned  is  mortgaged  to  secure  the  payment  of  these  notes. 
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On  the  contrary,  the  act  in  the  outset  recites,  that  '^for  the  purpose  of 
securiog  unto  the  said  Henry  Kendall  Carter  the  said  sum  of  money, 
the  said  Freeborn  G.  Bartlett  does  hereby  sell  the  undivided  three- 
fonrths  part  of  his  plantation,  containing*  six  hundred  acres,'*  etc. 
After  a  description  of  the  land  and  appurtenanees  sold,  the  act  con- 
tinnes:  "  It  is  hereby  agreed  by  and  between  the  parties  that  in  case 
the  said  Bartlett  shall  well  and  truly  pay  unto  the  said  Carter  the  said 
notes  according  to  their  tenor,  then  he  shall  be  entitled  to  the  redemp- 
tion of  the  property  which  he  does  hereby  convey,  and  by  absolute 
rig:ht,  by  reason  of  the  payment  of  the  notes."    That  is,  he  is  to  get 
back  the  land  if  he  pays  the  notes.    It  is  not  stipulated  that  if  the 
notes  are  not  paid  the  creditor  shall  have  the  right  to  sell  the  land 
by  jadicial  process,  and  apply  the  proceeds  to  the  payment  of  the 
notes  in  the  manner  of  proceeding  to  enforce  a  mortgage.    No  such 
proceeiling  is  contemplated.    The  creditor  is  already  the  owner  of  the 
property,  and  if  the  notes  are  not  paid  they  are  to  be  returned  to  the 
maker,  and  the  debtor  loses  the  right  of  getting  back  the  property. 
This  discharge  from  his  indebtedness  is  the  consideration  for  whicli  he 
sells  three-fourths  of  his  plantation.    The  contract  is  ^  far  complete 
that  the  creditor  can  not  pursue  the  debtor  on  the  notes.     The  notes 
in  this  transaction  represent  no  indebtedness  of  Bartlett  to  Carter. 
They  are  mere  memoranda  indicating  sums  of  money,  which,  if  paid 
according  to  tlicir  tenor,  the  creditor  is  willing  to  receive  in  lieu  of 
tiie  property  he  has  already  taken  in  payment  of  his  debt,  and  which 
he  is  bound  to  permit  the  debtor,  by  paying  these  sams,  to  redeem. 
They  arc  not  subsisting  obligations  upon  which  the  creditor  can  found 
an  action.     We  conclude,  therefore,  that  the  notes  do  not  constitute 
the  primary  obligation.    If  this  be  true  the  act  is  not  a  mortgage. 
That  it  is  a  sale  with  right  of  redemption  we  think  there  can  be  no 
doubt.    It  lias  all  the  elements  of  a  contract  of  that  kind.     The  prop- 
erty is  declared  to  be  sold ;  the  price  is  the  $8003  which  the  debtor 
owed.    A  term  is  stipulated  within  which  he  may  redeem  the  property 
on  paying  certain  sums  of  money  in  annual  installments.     A  failure 
<m  the  part  of  the  seller  to  pay  the  first  installment  enables  the  buyer, 
if  be  thinks  proper,  to  preclude  the  seller's  right  to  redeem.    If  the 
bnjer  fails  to  give  notice  of  his  refusal  to  extend  the  term,  it  becomes 
thereby  extended  for  another  year.    At  the  end  of  the  second  year 
both  parties  are  empowered  to  declare  the  right  of  redemption  at  an 
end,  and  either  may  so  declare.    The  party  having  the  right  of  redemp- 
tion expressly  stipulates  for  himself  the  right  to  declare  and  elect  that 
the  said  Carter  is  the  absolute  owner  of  the  said  property,  now  trans- 
ferred to  him  in  full  release  and  extinguishment  of  said  indebtedness 
of  said  Bartlett,  *'  in  case  said  Bartlett  should  find  at  the  end  of  two 
years  that  lie  can  not  pay  said  notes." 
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It  is  argued  that  the  act  is  a  mortgage  havlDg  the  faculty  of  becomiog 
a  sale,  if  at  the  end  of  two  years  from  the  date  of  the  act  Bartlett 
should  be  unable  to  pay  the  notes,  and  should  elect  to  declare  Carter 
to  be  the  owner  of  the  property  in  lieu  of  the  debt ;  and  that  Bartlett 
having  died  before  the  expiration  of  that  time,  and  Carter  not  having 
declared  the  forfeiture  of  the  right  to  redeem,  no  formal  and  final 
action  has  been  taken  in  the  matter.  And  it  is,  therefore,  further  held 
that  the  act  is  still  a  mortgage,  and  should  be  so  enforced,  as  decreed 
by  the  district  court. 

We  do  not  see  the  force  of  this  reasoning.  It  is  shown  that  the 
administrator  has  throughout  disclaimed  all  right  of  the  succession  of 
Bartlett  to  three-fourths  of  the  property  in  question,  and  that  he  haa 
constantly  resisted  the  claim  set  up  by  the  plaintiff  upon  the  notes. 
There  is,  therefore,  now  no  remaining  right  of  redemption  or  will  to 
exercise  that  right  if  it  remained. 

It  is  therefore  ordered,  ac^udged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  furtlier 
ordered  that  the  opposition  to  the  administrator's  account  by  the 
plaintiff  be  overruled  and  dismissed;  that  the  notes  upon  which  the 
opposition  is  founded  be  canceled  and  annulled,  and  that  the  admin- 
trator's  account,  so  far  as  relates  to  the  opposition  of  the  plaintiff,  be 
approved  and  homologated,  the  plaintiff  paying  costs  in  both  courts. 

Behearjng  refused* 


No.  3221. — ^Lucr  G.  Beard  and  Husband  v.  J.  V.  Dcralde,  Jr., 

Sheriff,  et  al. 

Materials  that  are  for  the  first  time  ooUected  together  for  the  purpose  of  erecting  a  building 
do  not  form  a  part  of  the  realty,  nor  do  materials  that  result  ftom  the  demolition  of  a 
building  any  longer  retain  their  character  of  immovables  and  form  a  part  of  realty;  but 
whore  a  building  is  torn  down  with  the  view  and  intention  of  remodeling  and  repairing^ 
and  in  doing  which  the  same  materials  are  to  be  used,  then  and  in  such  case,  the  character 
of  immovables  which  the  materials  have  acquired  by  being  used  in  the  construction  of 
the  first  building  is  not  lost,  and  they  are  still  immovables  by  destination,  because  tiiey 
are  intended  to  be  used  in  the  repairing  or  reconstructing  the  old  building. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  West  Baton 
Bouge.    Posey,  J.    Samuel  P.  QreveSf  for  plaintiffs  and  appellees. ' 
Barrow  dt  Pope,  for  defendants  and  appellants. 

Taliaferro,  J.  Archinard,  administrator  of  the  succession  of 
Giquel,  having  obtained  a  judgment  against  Mrs.  Beard,  issued  an 
execution  and  seized  a  lot  of  lumber  and  bricks  on  her  plantation.  She 
enjoined  the  sale  on  the  ground  that  the  articles  were  being  put  to  the 
use  for  which  they  were  intended,  that  is  in  the  erection  of  a  framed 
sugarhouse,  at  the  time  they  were  seized  by  the  sheriff,  and  were 
immovables  by  destination,  and  could  not  be  seized  separately  from  the 
land  on  which  the  building  was  in  progress  of  construction. 
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This  ground  was  consideied  bj  the  judge  a  quo  as  snfficieut  to  war- 
raDtthe  plaintiff  in  staying  the  execution  by  injunction,  and  rendered 
judgment  perpetuating  it.    The  defendant  appealed. 

Article  468  of  the  Civil  Code  is  relied  upon  to  support  the  position 
tsBomed  by  the  plaintiff.  That  article  reads  thus :  '^  Materials  arising 
^m  the  demolition  of  a  building,  those  which  are  collected  for  the 
purpose  of  raising  a  new  building  are  movables  until  they  have  been 
aude  use  of  in  raising  a  new  building.  But  if  the  materials  have  been 
separated  from  the  house  or  other  edifice  only  for  the  purpose  of  having 
it  repaired  or  added  to,  and  with  the  intention  of  replacing  them,  they 
preserve  the  nature  of  immovables,  and  are  considered  as  suoli.*' 

The  evidence  is  that  a  portion  of  the  bricks  bad  been  used  in  build- 
ing tiie  fonndation  for  the  sugarhouse ;  that  about  half  the  foundation 
kad  been  laid }  that  the  workmen  were  putting  up  the  building  at  the 
time  the  bricks  and  lumber  were  seized.  But,  as  appears  from  the 
CTidence,  the  sheriff  seized  only  the  bricks  and  lumber  that  were  lying 
«ronnd  convenient  to  be  used  as  the  work  jirogressed,  and  not  any 
of  tiie  material  which  was  already  worked  into  or  attached  to  the  new 
stroetnre.  A  part  of  the  lumber  seized  was  still  lying  at  the  landing 
where  it  had  been  delivered,  having  been  brought  there  by  water,  as 
had  also  the  bricks. 

We  do  not  see  the  parity  of  reasoning  oy  which  it  is  maintained  on 
the  part  of  the  plaintiff  that  building  material  intended  to  be  used  in 
the  construction  of  an  edifice,  although  never  having  been  so  used, 
becomes  immovable  by  its  distinctive  quality  like  materials  are  which, 
having  formed  part  of  a  house,  have  been  separated  from  it  only  lor 
the  purpose  of  having  it  repaired  or  added  to,  and  with  the  intention 
of  replacing  the  materials.  In  the  latter  case,  the  materials  had 
aoquired  their,  character  of  immovables  by  having  previously  consti- 
tated  part  of  the  fabric,  and  they  retain  that  character  where  the 
intention  exists  of  replacing  them  in  repairing  or  enlarging  the  edifice. 
Id  the  former  case,  the  materials  have  not  that  character  because  they 
have  never  constituted  a  part  of  any  structure  or  work  of  any  kind  to 
give  them  that  character. 

We  think  the  court  below  errea  in  the  conclusions  it  aimed  at 
in  supposing  the  facts  of  this  case  analogous  to  one  in  which  mate- 
rials are  detached  from  a  building  with  the  intention  of  using  them 
in  repairing  or  enlarging  that  building.  The  first  paragraph  of  article 
46d,  already  quoted,  seems  explicit  on  the  subject.  Two  classes  of 
materials  are  enumerated  in  that  paragraph,  and  both  classes  are 
dedared  to  be  movables:  First,  materials  arising  from  the  demolition 
of  a  building.  This  is  where  the  building  or  work  is  destroyed.  Its 
component  parts  are  permanently  separated,  and  they  lose  their  char- 
4icter  of  immovables  because  the  destination  which  was  imparted  to 
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them  and  which  gave  them  the  character  of  immovables  is  at  an  end» 
Second,  materials  which  are  collected  for  the  purpose  of  raising  a  new 
bnilding  are  movables  until  they  have  been  used  in  raising  a  new 
building — the  very  case  presented  here.  We  see  from  the  second  para- 
graph that  it  treats  of  materials  having  a  different  condition  from  that 
of  those  spoken  of  in  the  first  paragraph.  The  materials  in  this  cate- 
gory are  not  those  of  a  demolished  building,  nor  such  as  are  collected 
for  the  purpose  of  raising  a  new  building.  They  are  such  as  have  been 
separated  from  a  building  temporarily,  and  to  be  again  attached  to  it^ 
in  the  operation  of  repairing  or  enlarging  it.  The  cases  in  2  An.  451,. 
4  An.  127,  and  6  Rob.  424,  harmonize  with  the  views  here  taken. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled^  avoided  and  reversed.  It  is  further- 
ordered  that  the  iiy  unction  be  dissolved,  and  that  the  defendant  in 
iigunction  recover  of  the  plaintifEs  and  their  sureties,  in  solido,  eight 
per  cent,  interest  per  annum  on  the  amount  of  the  judgment  enjoined, 
ten  per  cent,  thereon  general  damages,  and  seventy-five  dollars  aa. 
special  dami^s,  and  all  costs  of  suit. 

Rehearing  refused. 


No.  2816.— J.  PoLEr  v.  Mart  P.  Hagak 

A  privilege  givon  by  private  contract  confers  no  preference  over  a  mortgage  on  the  same 
property,  if  It  is  not  recorded  in  the  parish  where  the  property  is  situated  on  the  same 
day  on  which  the  act  or  other  evidence  of  the  debt  was  made.    C.  C.  1870, 3374. 

APPEAL  from  the  Plfth  Judicial  District  Court,  parish  of  Iberville. 
Poaey,  J.    McGUnn  dh  Kleinpeter,  for  plaintiff  and  appellant.  Bous- 
Beau  i&  Ssievan,  for  defendant  and  appellee. 

Howell,  J.  The  plaintiff  claims  a  privilege  for  making  and  repair- 
ing a  levee  on  the  plantation  of  the  defendant  which  was  seized  and 
sold  under  a  mortgage  in  the  suit  of  (3t.  W.  Mnrrell  v,  Mrs.  Hagan,  and 
the  amount  claimed  was  ordered  to  be  retained  by  the  sheriff.  The 
privilege  was  denied,  and  the  plaintiff  appealed. 

He  neither  alleged  nor  proved  that  the  work  was  adjudicated  to  hinik 
in  accordance  with  existing  laws  and  ordinances,  but  relies  upon  the 
registry  of  a  private  written  agreement  or  contract  with  the  proprietor. 
This  registry,  however,  was  not  made  in  compliance  with  article  3240, 
C.  C.  of  1825,  and  by  article  S241  the  privilege  was  lost,  admitting  that, 
a  privilege  could  so  be  acquired,  under  existing  laws,  to  the  prejudice 
of  MurrelPs  mortgage  created  in  1860. 

This  view  of  the  case  renders  it  unnecessary  to  pass  on  the  bill  of 
exceptions  and  other  points  referred  to  in  plaintiff's  brief. 

Judgment  affirmed. 

Rehearing  refused. 
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Loeee  v.  Do  Laoey,  Sberiff— Befttty,  Intenrenor. 


No.  3173. — Harvey  S.  Losee  v,  John  De  Lacey,  Sheriff— William 

J.  Be  ATT  Y,  Intervenor. 

IjodgmeBt  oz«ditor  who  has  eaoaed  the  aeiziiTe  af  a  plantation  ean  not  bo  required  to 
releaae  hia  aeixore  because  an  ii^jonction  has  been  granted  against  the  sale  of  one 
imdiTided  half  of  the  place.  In  snch  a  case  he  may  canse  the  other  nndiyided  half,  not 
e^jojned,  to  be  sold,  and  if  the  sale  is  to  be  made  with  benefit  of  appraisement,  the  one- 
luHf  of  the  estimated  ralne  of  the  entire  property  is  the  proper  basis  on  which  the  sale 
dioald  be  made.  If  the  sale  be  made  in  this  way  the  sheiifl^  on  reftisal,  will  be  oom- 
pelJed  by  mandamus  to  make  formal  title  to  the  one  undiTided  half  thus  sold  and  pnt  the 
porchsser  in  possession  thereot 

APPEALi  from  the  Ninth  Jadicial  District  Court,  parish  of  Rapides. 
Qnbarne,  J.     Wm.  A,  Seay^  for  piaintiif  and  appellant.    J.   O. 

Wkitej  for  defendant  and  appellee.    T.  O,  Manning^  for  intervenor, 

appellee. 

Wtly,  J.  The  plaintiff  alle^pes,  that  at  sheriffs  sale,  under  three 
writs  of  fieri  facku  against  the  defendant  in  ezecation,  William  J. 
Beatty,  he  beeame  the  purchaser  of  an  undivided  half  of  a  tract  of 
land  belonging  to  the  latter  for  the  sum  of  (3666  66,  an  amount 
exceeding  two- thirds  of  the  appraised  value  thereof;  that  being  the 
highest  and  last  bidder,  the  property  was  abjudicated  to  him.  He  also 
aren  that  the  sheriff  refuses  to  make  him  a  title  to  said  property, 
although  he  duly  tendered  the  price  of  the  adjudication,  and  is  ready, 
and  always  has  been,  to  pay  the  money  to  him.  On  these  averments 
he  prayed  for  a  rule  on  the  sheriff,  and  at  the  trial  thereof  that  he  be 
ordered  to  make  him  a  title  to  said  property  and  put  him  in  possession 
on  paying  the  amount  of  his  said  bid,  etc    - 

William  J.  Beatty,  Uie  defendant  in  execution,  intervened  and  com- 
plained that  his  property  had  been  adjudicated  without  a  full  observ- 
ance of  legal  formalities ',  that  the  whole  of  his  plantation,  containing 
one  tiiousand  acres,  was  seized,  advertised  and  appraised,  notwith- 
itanding  which  the  sheriff  offered  for  sale  an  undivided  half  thereof, 
and  the  plaintiff  having  bid  ''  two-thivde  of  the  one-half  of  the 
appraisement,  claims  to  have  title  made  to  him ;"  that  if  the  sheriff' 
offered  and  adjudicated  the  undivided  half  of  the  plantation  seized 
and  advertised,  he  did  an  unlawful  act,  and  discovering  the  illegality^ 
he  rightly  refused  to  make  title  to  the  adjudicatee. 

The  prayer  of  the  intervenor  is,  that  the  demand  of  the  plaintiff  be 
dismissed ;  that  the  sheriff  be  sustained  in  refhsing  to  make  title,  and 
tiiat  the  pretended  sale  be  declared  a  nullity. 

In  answer  to  the  rule  of  the  plaintiff  the  slieriff  states,  that  under 
the  writs  in  his  hands  he  seized  the  whole  of  the  plantation  and 
advertised  it  as  an  entirety  for  sale ;  but  subsequent  to  these  proceed- 
ings, to  wit:  on  the  fifth  of  November,  1869,  and  a  few  hours  before 
the  sale,  ^*  he  was  enjoined  from  making  the  sale  of  the  plantation 
according  to  the  seizure  and  adveitisement  and  i^praisement  then 
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already  made,  by  virtue  of  a  writ  of  inj  auction  from  and  by  this 
honorable  court  in  the  suit  of  L.  A.  Sauton,  tutor,  v.  William  £. 
Leverich  and  John  De  Lacey,  sheriff,  No.  1548  on  the  docket ;  that  by 
this  writ  of  injunction  the  sale  of  the  undivided  one-half  of  the  plan- 
tation thus  seized  and  to  be  offered  for  sale  was  inhibited ;  that  your 
respondent,  without  reflection  and  ignorant  of  the  legal  consequences 
of  this  writ  of  injunction  as  affecting  the  said  seizure  and  sale,  and 
taking  the  appraisement  of  the  whole  plantation,  which  had  been 
previously  made  as  above  stated,  as  the  basis  for  the  appraised  value 
of  the  one  undivided  half  thereof  not  enjoined  as  aforesaid,  he  did  at 
the  time  and  the  place  set  forth  in  the  advertisement  above  referred 
to,  offer  for  sale  under  the  seizure,  the  advertisement  and  the  appraise- 
ment, the  undivided  one-hi&lf  of  the  plantation,  when  the  plaintiff 
herein  appeared  and  made  the  last  and  highest  bid,  which  bid 
exceeded  two- thirds  of  the  one-half  of  the  appraised  Talue  of  the 
property  or  the  whole  plantation  ;  that  immediately  after  these  steps 
were  taken  your  respondent  was  notified  by  parties  in  interest  that 
the  sale  of  the  undivided  one-half  of  this  plantation  could  not  be 
legally  and  rightfully  made }  that  he  could  not  legally  sell  the  half 
when  he  had  seized,  appraised  and  advertised  the  whole,  without  com- 
mencing his  proceedings  anew ;"  that  his  refusal  to  comply  with  the 

'  

plaintiff's  demand,  as  set  forth  in  the  rule,  was  because  he  believed 

the  sale  was  illegal  and  he  did  not  wish  to  commit  a  wrong  knowingly. 

The  court  gave  judgment  rejecting  the  demand  of  the  plaintiff, 
annulling  the  sale  and  sustaining  the  sheriff  in  refusing  to  make  title 
to  the  adjudicatee. 

The  plaintiff  has  appealed. 

We  find  in  the  record  a  copy  of  the  appraisement,  dated  on  the  sixth 
of  November,  1869,  instead  of  on  the  fifth  of  the  same  month,  as 
stated  by  the  sheriff.  This  instrument  shows  that  the  defendant  in 
execution,  the  intervener  in  this  proceeding,  appointed  one  ot  the 
appraisers,  and  that  the  whole  plantation,  with  its  improvements,  was 
appraised  at  '*  eleven  thousand  dollars  ($11,000),  one  undivided  half 
being  five  thousand  five  hundred  dollars." 

From  the  evidence  we  regard  the  appraisement  as  substantially 
correct. 

The  only  question  is,  can  the  sheriff  who  has  seized  and  advertised 
the  whole  of  a  plantation,  after  being  enjoined  from  selling  one 
undivided  half,  proceed  to  the  sale  of  the  other  undivided  half  without 
making  a  now  seizure  and  advertisement  ?  We  think  that  he  can. 
We  know  of  no  law  compelling  a  seizing  creditor  to  release  his  seizure 
because  part  of  the  property  seized  by  th^  sheriff  has  been  enjoined 
and  can  not  be  sold  pending  the  injunction.  Besides,  in  this  pro- 
ceeding, neither  the  sheriff  nor  tlie  intervener  has  alleged  and  proved 
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an  injury ;  nor  has  it  been  shown  that  the  property  was  acljadicated 
to  the  plaintiff  for  less  than  two-thirds  of  its  appraised  value  or  for 
less  than  its  real  yalue. 

The  authorities  cited  by  the  intervenor  and  the  sheriff  are  not  in 
pointy  and  the  judgment  of  the  court  below  is  manifestly  erroneous. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be 
avoided  and  annulled ;  and  it  is  now  ordered  that  there  be  jmdgment 
for  the  plaintiff,  making  his  rule  absolute  and  requiring  the  sheriff  to 
make  to  him  a  formal  transfer  of  the  property  adjudicated  to  him  and 
put  him  in  possession  thereof,  on  his  paying  the  price  of  adjudication; 
and  that  the  sheriff  pay  costs  of  this  proceeding.  It  is  further  ordered 
that  the  intervention  herein  be  dismissed  and  that  there  be  judgment 
against  the  intervenor  for  the  costs  of  the  intervention;  and  that 
appellees  pay  costs  of  this  appeal. 

Rehearing  refused* 


No.  3186. — ^James  J.  Powell  v.  Catherine  S.  Daniel. 

A  coDtraet  to  remoTo  slaves  and  other  property  to  Texas  and  take  care  of  thAin,  during  the 
late  irar  and  before  emancipation  by  the  sovereign  i)ower,  the  United  States,  was  legal 
at  the  ttme  It  was  made,  and  is,  therelore,  binding  on  the  parties  by  and  between  whom 
it  was  made. 

APPEAL  from  the  Thirteenth  Judicial  District,  parish  of  Tensas* 
Hough,  J.    A,  JS,  di  H.  N,  Ogdem,  for  plaintiff  and  appellant. 
JuUus  Aroni  and  Farrar  dt  Beeves,  for  defendant  and  appellee. 

This  case  was  tried  by  a  jury  in  the  court  below. 

LuBELiNGy  C.  J.  The  plaintiff  sued  the  defendant  for  services  ren- 
dered in  carrying  her  slaves  and  other  property  to  Texas,  and 
managing  and  taking  care  of  the  same  for  her^  etc.,  under  a  written 
contract. 

The  defense  is  a  general  denial,  and  tiiat  the  oon tract  '4s  illegal  and 
invalid,  and  is  reprobated  as  immoral  and  opposed  to  all  laws  human 
and  divine,"  etc. 

The  plaintiff  has  proved  the  written  contract,  and  that  he  faithfully 
performed  &e  services  undertaken.  The  defendant  has  fEiiled  to  con- 
vince us  that  the  defense  has  any  merit;  the  contract  was  lawful  at 
the  time  it  was  entered  into. 

It  IB  tiierelbre  ordered  that  the  verdict  of  the  jury  be  set  aside ; 
lliat  the  judgment  of  the  district  court  be  reversed,  and  that  there 
be  judgment  in  &vor  of  tiie  plaintiff  against  the  defendant  for  thirty- 
six  hundred  and  thirt^^ -four  dollars  and  forty-seven  cents,  with  five 
per  eentum  interest  thereon  £rom  judicial  demand,  and  costs  of  both 
courts. 

37 
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28  l9o       No.  2333.— Succession  op  the  Misses  Morgan.— On  the  petition  of 
115  419  Ellen  Stewart  and  others,  claiming  as  representatives  of  Thos- 

A.  Morgan. 

Representatiofn  is  a  flotion  of  law,  -which  places  the  representatiye  in  the  posLtum,  degroe- 
and  rights  of  the  person  he  represents.  The  representative  of  the  deceased  does  not 
receive  by  transmission  from  the  person  he  represents,  bnt  he  is  endowed  by  the  law 
with  the  rights  to  the  snccession  of  snch  person.  He  is  not,  therefore,  by  the  fieust  of 
representation  merely,  rendered  personally  liable  for  the  debts  of  the  person  whom  h» 
represents. 

Where  parties  have  died,  leavfaig  a  snooession  which  fiJls  exoloaively  to  the  ooUateral  heirsr 
there  being  no  heirs  in  the  direct  line,  either  ascending  or  decending,  and  one  of  the 
branches  of  the  collateral  line  claims  by  representation,  snch  representative  branch  can 
not  be  compelled  to  collate  a  debt  which  their  ancestor  owed  to  the  deoeaaad,  nor  sre< 
they  bound  to  collate  gifts  made  by  the  deceased  to  their  ancestors.    C.  C.  1313. 

APPEAL  from  the  Second  District  Conrt,  parish  of  Orleans.    Duvig- 
neaud,  J.    B.  Hunt,  for  appellants.     Wm,  O.  Denegre^  for  appellees.. 

HowE^  J.    The  Misses   Morgan,  four  sisters,  perished  in  a  com- 
I  mon  calamity  on  the  twenty-eighth  November,  1867.   Dying  intestate^ 

and  leaving  neither  ascendants  nor  descendants,  their  snccession  was 
claimed  by  a  sister,  Mrs.  Mary  Hairod,  and  a  brother,  William  H. 
Morgan,  to  the  former  of  whom  letters  of  administration  were  granted. 
Thomas  A.  Morgan,  a  brother  of  the  half  blood  of  decedents,  died  in 
1858,  leaving  seven  children,  his  heirs,  whose  claim  to  one-sixth  of 
this  snccession,  by  representation,  is  the  subject  of  controversy  before 
us.    The  succession  is  valued  ^t  about  (52,000. 

It  is  admitted  that  Thomas  A.  Morgan  died  insolvent,  that  he  was 
indebted  at  the  time  of  his  death  to  the  Misses  Morgan  in  the  sum  of 
$12,850,  an  amount  largely  exceeding  what  would  have  been  his  dis- 
tributive shore  in  their  snccession  had  he  survived  his  half-sisters; 
that  no  part  of  this  sum  has  been  paid;  and  that  l^e  claimants  by 
representation,  his  children,  long  since  renounced  his  succession. 

The  judge  below  decided  in  lavor  of  the  claims  by  representatiim  of 
the  children  of  Thomas  A.  Morgan,  and  decreed  them  to  be  heirs  for 
one-sixth  of  the  snccession  of  the  Misses  Morgan,  that  is  to  say  in  the 
proposition  of  one  forty-second  part  to  each.  From  this  judgment 
Mrs.  Harrod,  individually  and  officially,  and  William  H.  Morgan  have 
appealed. 

The  appellees  contend  that  as  representatives  of  their  father,  T.  A. 
Morgan,  they  are  collectively  entitled  to  one-sixth  of  the  estate  of 
their  aunts  without  regard  to  the  larger  debt  he  owed  those  aunts;, 
because,  having  renounced  the  snccession  of  T.  A.  Morgan  and  their 
rights  of  inheritance  not  being  acquired  by  transmission  through  him, 
but  confBrred  by  the  law  in  the  form  of  a  representation  of  him,  they 
can  not  be  compelled  to  discharge  his  obligations  or  collate  his  debts. 

The  appellants,  on  the  other  hand,  contend  that,  as  the  children  of 
T.  A.  Morgan  do  not,  and  indeed  can  not,  claim  a  share  in  the  estate 
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of  their  aunts  in  their  own  right,  but  only  by  representation  of  their 
father^  they  can  have  no  greater  rights  than  he  himself  if  still  alive 
could  exercise ;  that  is  to  say,  the  right  to  one-sixth  of  the  estate,  less 
the  sum  of  $12,850;  and  that  as  this  admitted  debt  is  larger  than  the 
distributive  share  the  claim  of  his  representatives  must  be  dismissed. 
Representation  is  a  fiction  of  law,  the  effect  of  which  is  to  put  the 
representative  in  the  place,  degree  and  rights  of  the  person  repre- 
sented. C.  C.  890  J  C.  N.  739;  Inst.  1.  3,  t.  2;  Nov.  18,  cap.  4, 118, 127. 
A  dead  man  can  neither  get  nor  give ;  he  can  neither  inherit  nor 
transmit.  The  representative  of  the  deceased  person  does  not  receive 
by  transmission  from  that  person  and  jure  alieno;  he  receives  by  desig- 
nation of  law  and  jure  euo.  It  follows  therefore  that  the  representative 
is  not  by  the  fact  of  representation  merely  rendered  personaUy  liable 
for  the  debts  of  the  person  whom  he  represents.  He  is  endowed  by 
the  law  with  the  rights  of  the  latter  in  a  certain  succession,  but  is  not 
laden  with  the  obligations  of  that  latter  to  the  rest  of  the  world.  He 
is  not  an  accepting  heir,  but  a  designated  representative.  This  doc- 
trine is  elementary,  and  we  do  not  understand  that  its  correctness  is 
questioned  by  the  appellants. 

But  to  reach  the  exact  question  in  this  case  we  have  to  go  one  step 
farther,  and  inquire,  not  merely  if  the  appellees  are  liable  for  tlie 
debts  of  T.  A.  Morgan  to  the  outside  world  (if  we  may  use  the  expres- 
sion), but  if  their  share  in  the  succession  of  the  Misses  Morgan  must 
be  reduced  by  the  amount  of  debts  due  by  their  pre-deceased  pnrcut 
to  the  Misses  Morgan.    The  question  is  not  free  from  doubt;  much 
may  be  said  on  principle  for  each  side,  and  either  view  may  be  copi- 
ously illustrated  by  analogies  drawn  from  the  jurisprudence  of  France. 
But  after  a  careful  examination,  both  of  our  own  books  and  the  French 
authorities,  we  have  decided  to  follow  the  rule  indicated  in  the  case  of 
Destrehan,  4  JNT.  S.  557.    That  ease  was  hotly  contested.    The  court 
(Judge  Matthews  delivering  the  opinion)  held  that  the  share  of  a 
grandchild,  coming  by  representation  to  lAie  succession  of  his  grand- 
father, should  not  be  reduced  by  the  amount  of  a  debt  due  by  the 
prc-deceased  father  to  that  grandfather.    The  eminent  counsel  against 
whom  the  decision  was  pronounced  made  an  earnest  application  for  a 
rehearing,  in  which  they  urged  the  same  views  substantially  as  those 
DOW  pressed  upon  us  by  the  appellants.    The  rehearing  was  granted, 
and  after  argument  the  opinion  of  the  court,  adhering  to  its  former 
decision,  was  delivered  by  Judge  Porter,  who  gave  the  subject  an 
eiahorate  review.    He  admitted  that  if  the  article  of  the  Code  above 
quoted,  which  defi.nes  representation  to  be  a  fiction  which  places  the 
representative  in  the  place,  degree  and  rights  of  the  person  repre- 
sented, stood  alone,  it  would  go  tiie  whole  length  for  which  the 
appellants  at  bar  contend;  but  he  proceeded  to  show  that  it  did  not 
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etand  alone,  and  that  there  were  several  cases  in  -which,  in  a  certain 
sense,  the  representative  had  greater  riglits  ,tlian  the  person  he  repre- 
sented. The  most  striking  perhaps  is  that  provided  for  in  0.  C.  148, 
article  26,  and  in  article  897  of  the  present  Code,  which  declare  that 
''when  a  person  has  been  disinherited  by  his  father  or  mother,  or 
excluded  from  his  succession  for  un worthiness,  his  children  can  not 
repicsent  him  in  the  succession  of  their  grandfather  or  other  ascend- 
ants, if  he  is  alive  at  the  time  of  the  opening  of  the  succession;  but 
they  can  represent  him  if  he  died  before.*' 

Now,  the  case  at  bar  is  rather  stronger  than  that  of  Desbrehan  in 
favor  of  appellees.  In  that  case  it  was  admitted  that  the  share  of  the 
grandchild  must  be  reduced  by  any  gift  made  to  the  father,  the  thing 
given  being  collated.  C.  C.  1318.  But  in  this  case  the  appellees, 
collateral  relatives,  are  not  bound  to  collate  either  gifts  or  debts. 
C.  C.  1313. 

It  is  urged  by  appellants  that  the  effect  of  the  judgment  of  the 
court  below  is  inequitable.  It  must  be  remembered,  however,  that 
there  is  no  question  of  natural  right  in  the  case.  The  right  of  prop- 
erty terminates  with  the  death  of  the  proprietor.  We  brought  nothing 
into  this  world,  and  it  is  certain  that  we  can  take  nothing  out.  The 
right  of  succession  is  not  a  natural  but  a  civil  and  social  right.  Suc- 
cession is  a  civil  institution,  by  which  the  law  transmits  to  a  new 
proprietor,  designated  in  advance,  the  thing  that  the  preceding  pro- 
prietor has  just  lost.  Especially  is  this  true  of  the  succession  of 
collaterals,  ab  intestatOy  under  the  provisions  of  law  which  create  and 
control  the  fiction  of  representation.  The  parties  to  this  controversy 
are  all  collaterals,  the  succession  is  intestate,  its  distribution  is  regu- 
lated by  rules  that  are  purely  artificial,  and  the  question  in  controversy 
is  one  purely  of  law. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
ivith  costs  of  appeal. 

Rehearing  refused. 


No.  3109. — Succession  op  Cyprien  H.  Labrakche.    Contest  involving 

the  Validity  of  a  Will. 

The  parish  court  has  exclnsive  original  jurisdiction  in  the  matter  of  receiving  proof  of  last 
willB  and  testaments.  Therefore,  If  the  ralidity  of  a  will  be  attacked  on  the  ground  of 
mental  unaonndness  of  the  testator  at  the  time  it  purports  to  have  been  made,  the  parish 
court  has  exclusive  Jurisdiction  to  try  the  issue. 

APPEAL  from  the  Parish  Court,  parish  of  St.  Charles.     O.  J.  Flagg^ 
Parish  Judge.    J.  D.  Augtistine  and  J,  Michel,  for  appellants.     G^ 
T,  BemiSf  for  appellee. 

Taliaferro,  J.    A  question  of  jurisdiction  is  presented  in  this  case. 
The  appellants,  claiming  the  succession  of  the  decedent  as  collateral 
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heirs,  presented  a  petition  to  the  parish  court  for  an  inventory,  which 
was  made  in  conformity  with  the  order  rendered. 

A  day  or  two  afterwards  an  instrument  purporting  to  be  an  olographic 
wfil,  was  presented  with  a  petition  to  the  court  for  its  opening  and  pro- 
bate. The  will  was  proved  and  ordered  to  be  recorded  and  executed. 
The  appellants  filed  an  opposition  to  the  probate  of  the  will,  alleging 
thdiiselves  to  be  the  legal  heirs  of  C.  H.  Labranche,  averring  the  will 
presented  to  have  been  obtained  by  collusive  and  indirect  means;  that 
the  deceased,  at  the  time  the  will  purports  to  be  dated,  was,  by  means 
of  mental  incapacity,  unable  to  make  a  will }  that  it  contains  a  fidei 
eammissum  reprobated  by  law,  and  for  that  reason  is  null  and  void. 

Suhsoquently  the  defendant,  who,  claiming  as  universal  legatee 
under  the  will,  filed  an  exception  to  the  jurisdiction  of  the  court  so 
far  as  it  relates  to  the  question  of  mental  alienation.  The  exception 
was  sustained,  and  the  suit  in  relation  to  the  contest  about  the  will 
dismissed.    The  opponents  have  appealed. 

We  think  the  coui*t  erred.  The  suit  is  not  brought  for  or  against 
the  succession.  It  is  not  a  money  demand,  nor  is  it  brought  for  a 
specific  thing.  The  controversy  involves  only  the  validity  of  the  wilL 
Courts  of  probate,  having  exclusive  original  jurisdiction  over  the 
matter  of  receiving  proof  of  last  wills  and  testaments  and  ordering  * 
their  execution,  have  jurisdiction  to  examine  into  their  validity  and  to 
dt«kre  them  void,  or  to  refuse  an  order  lor  their  execution.  C.  P. 
924;  5  La.  :i95;  17  La.  4;  JO  Rob.  1H3. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  parish  court  dismissing  the  opposition  of  the  appellants,  be  an- 
nulled, avoided  and  reversed.  It  is  further  ordered  that  this  case  be 
remanded  to  the  court  of  the  first  instance  to  be  proceeded  with  accord- 
ing to  law,  the  appellees  paying  costs  of  this  appeal. 
Rehearing  refused. 


No.  3200. — Citizens'  Bank  t;.  Bouvard  St.  Aicams. 

stocks  pledged  to  and  in  the  poasesslon  of  a  bank  as  secarlty  for  iiiiaey  loaned,  eonstitats  a 
atoading  acknowledgment  of  the  debt,  and  preaoripfcion  is  interrapted  daring  the  tioM 
of  tiie  pledge.    21  An.  128;  23  An.  107. 

«f  the  appellant  iails  to  make  an  assignment  of  errors  in  an  appoal  fr»m  an  order  of  seirare 
and  sale,  the  appellate  oonrt  will  only  examine  the  case  in  so  far  hh  to  ascertain  whether 
the  flat  ot  tiie  Judge  a  quo  is  snstained  by  anthentio  legal  eTldenco. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Natchi- 
toches.   Orshomej  J.    Fierson  dk  Levy,  for  appellant.     ChapUnt 
Morse  dt  ChapUnj  for  plaintiff  and  appellee. 

How£LL,  J.    This  appeal  is  taken  by  third  persons,  the  heirs  of  Mrs* 
St.  Amans  and  creditors  of  the  husband  and  father,  the  defendant,  by 
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virtue  of  a  judgment  against  him  in  their  favor,  and  is  taken  from  an 
order  of  seizure  and  sale  against  property  mortgaged  to  the  Citizens' 
Bank  in  March,  1838,  by  the  said  Mr.  and  Mrs.  St  Amans. 

The  appellants,  Trho  allege  themselves  to  be  third  possessors  of  the 
property  under  their  said  judgment,  file  the  plea  of  prescription  of  five 
years  in  this  court  against  the  obligations  dated  twenty-fifth  May,  1838, 
on  which  the  order  of  seizure  and  sale  was  granted.  It  appears,  how- 
ever, that  the  stock  of  the  defendant  was  pledged  to  the  bank  as 
security  for  the  payment  of  these  loans,  and  according  to  the  ruling  in 
Citizens'  Bank  v.  Johnson  &  Bogan,  21  An.  128,  and  Police  Jury  of 
West  Baton  Rouge  v.  J.  V.  Duralde,  22  An.  107,  this  operated  a  sus- 
pension of  prescription. 

There  is  no  assignment  of  errors  annexed  to  the  record,  and  we  have 
only  to  see  whether  or  not  the  fiat  of  the  judge  is  sustained  by  legal 
authentic  evidence. 

The  order  was  granted  upon  two  stock  notes  signed  by  the  defendant 
and  identified  wifh  the  act  of  mortgage,  also  an  authentic  copy  of  said 
act,  executed  by  the  defendant  and  his  wife,  containing  her  renuncia- 
tion in  due  form;  also  an  act  of  acceptance  of  said  mortgage. 

We  find  no  error  in  the  granting  of  the  order  of  seizure  and  sale. 
Any  irregularities  subsequent  thereto  can  not  be  corrected  on  this 
appeal. 

Judgment  affirmed. 


No.  2031. — Succession  of   Pierre  Pereuilhet. — On  Opposition  of 

Mrs.  DoRiA  Hautiio. 

Services  rendered  a  person  during  his  last  illness,  as  nurse  and  housekeeper,  are  not  deemed 
to  be  gratuitous,  but,  on  the  contrary,  there  is  an  implied  contract  that  the  party  receiving 
such  services  is  to  pay  a  fair  compensation  theretor.  The  fact,  if  it  were  shown,  that  the 
nurse  or  housekeeper  lived  with  the  man  she  was  nursing  and  taking  care  of  as  his  con- 
cubine, does  not  Impair  or  lessen  her  claim  for  wagea,  unless  it  be  alleged  and  shown 
that  concubinage  was  the  motive  and  cause  of  their  living  together  in  the  first  instance 
and  the  services  rendered  were  merely  incidental  to  tlvtt  mode  of  living. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Duvig- 
natid,  J.     G.  Schmidt,  ior  opponent  and  appellant.     Edward  C. 
GuilUt,  for  curator  and  appellee. 

Howe,  J.    The  opponent  claimed  $2875  for  services  as  house  servant 
and  nurse.    Her  claim  having  been  rejected,  she  has  appealed. 

The  record  shows  that  the  deceased  was  a  bachelor  of  some  means 
and  that  the  opponent,  with  her  children,  resided  in  the  house  with 
him  for  some  years  prior  to  his  death,  which  occurred  July  4, 1  ^. 
He  kept  no  other  servant,  and  had  no  other  nurse.  The  opponent  kept 
house,  did  the  marketing,  cooking  and  housework,  and  for  some  months 
prior  to  his  death  nursed  him  night  and  day.    He  died  of  consumntion; 
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lus  disease  was  distressing  and  protracted,  and  he  was  an  exacting 
patient.  The  opponent  was  assisted  by  her  danghter,  fifteen  years  old, 
and  her  son,  a  boy  of  twelve.  One  of  the  attending  physicians  speaks 
in  great  praise  of  the  patience  and  assiduity  with  which  she  performed 
her  dntiea  of  nurse,  and  concludes: 

'^I  ean  not  estimate  the  value  of  the  services  rendered  so  delicately, 
and  rendered  in  ciroamstances  reqairing  so  mach  patience.  I  can  only 
atate  that  if  I  were  placed  in  the  same  cironmstancee,  the  probability 
is  that  I  wonld  leave  to  the  person  who  had  thas  comforted  me  in  my 
last  days  all  what  I  possessed  of  worldly  goods,  and  my  blessing  as  a 
true  ChriBtian." 

We  think  it  well  settled  that  services  rendered  under  circumstances 
like  these  will  not  be  deemed  to  be  gratuitous.  No  one  is  readily  pre- 
sumed to  give  such  useful  and  tedious  labors  except  under  a  quoH 
contract  for  a  fair  compensation.  ''It  must  be  remembered,"  as  this 
court  said  in  Camfrano  «•  Pilie,  1  An.  198,  '*that  according  to  the 
elevated  morality  of  the  civil  law,  no  one  ought  to  enrich  himself  at 
the  expense  of  another,  and  that  where  a  party  calls  upon  another  to 
do  a  thing,  the  law,  in  the  absence  of  contrary  proof,  supposes  an  obli- 
gation to  pay  ibr  what  is  done.  For  actions  without  words,  either 
written  or  spoken,  nre  presumptive  evidence  of  a  contraot,  where  they 
ure  done  under  circumstances  that  naturally  imply  a  consent  to  such  a 
•contract. 

It  is  clear,  from  the  record  in  this  case,  that  the  estate  of  Pereuilhet 
was  considerably  enridied  by  the  industry  and  the  patient  care  of  the 
•opponent.  If  he  had  hited  other  servants  and  nurses,  the  amount 
coming  to  the  heiie  who  now  resist  her  claim  would  have  been  consid- 
erably reduced. 

We  gather  from  the  record,  as  a  whole,  a  qucui  contract  on  the  part 
of  the  deceased  to  compensate  the  opponent  for  the  services  mentioned. 

In  their  answer  to  the  opposition,  the  appellees  made  the  following 
allegation :  ''  That  said  Doria  Hautho  for  several  years  next  preceding 
the  dea^  of  P.  Pereuilhet,  lived  with  him  as  his  ooncubine,  and  was 
so  living  with  him  at  the  time  of  his  dbath ;  "  and  some  testimony  on 
Ais  subject  was  introduced. 

In  the  first  place,  the  evidence  on  this  point  does  not  make  the  truth 
of  the  averment  very  clear ;  and  in  the  second  place,  if  it  did,  the  fact 
as  alleged  would  not,  in  itself,  vitiate  the  claim  of  opponent.  An 
employer  can  not  pay  off  a  female  employe  by  robbing  her  of  her 
virtue.  Such  a  method  of  extinguishing  an  obligation  is  not  known  to 
the  law.  If  concubinage  had  been  alleged  and  proved  to  have  been 
the  motive  and  cause  of  the  parties  living  together  in  the  same  house 
in  the  first  instance,  and  the  services  in  question  to  have  been  merely 
incidental  to  such  a  state  of  living,  our  conclusion  might  have  been 
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different ;  but  such  is  not  the  allegation,  mnch  less  the  proof;  and  we 
certainly  will  not  presnme  that  such  was  the  fact. 

'in  Yiens  v.  Brickie,  8  M.  7,  where  concubinage,  though  proved,  did 
not  appear  to  have  been  the  motive  of  the  association  out  of  which  the 
claim  arose,  the  court,  Martin,  J.,  said :  '^  We  can  not  view  this  cir- 
cumstance as  preventing  or  destroying  any  right  which  she  may  have 
on  the  defendant  for  a  remuneration,  and  perhaps  it  increases  his  obli- 
gation, in  a  moral  point  of  view,  of  doing  her  justice,  instead  of  lessen* 
ing  it  in  a  legal.'' 

We  think  the  opponent  entitled  to  recover,  and  we  fix  the  amount 
at  $900,  with  interest  from  judicial  demand. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  a^nAded 
and  reversed ;  that  the  opposition  of  Mrs.  Doria  Hautho  be  maintained 
for  the  sum  of  nine  hundred  dollars,  with  interest  from  December  17, 
1867 ;  that  the  tableau  be  amended  by  placing  her  as  a  creditor  thereon 
for  the  said  sum,  and  that  the  appellees  pay  the  costs  of  both  courts. 

Rehearing  refused*  - 


No.  2929. — A.  J.  J.  Barus  v.  H.  Bidwell  et  al. 

The  effect  of  a  Judgment  as  between  oodefendants  mast  be  construed  with  reference  to  the 
pleadings  Mid  the  nature  of  the  obligation  declared  upon.  Therefore,  if  the  obligation 
sued  upon  be  not  solidary  as  to  the  drawers,  yet  if  the  acceptor  is  bound  unconditionally 
for  the  whole  debt,  he  can  not  maintain  an  injnnotion  to  restrain  the  sale  of  his  psoperty 
to  pay  the  same  on  the  ground  that  his  codebtors  are  not  being  pursued  for  their 
share,  even  though  they  be  not  bound  in  eolido. 

The  husband  can  not  maintain  an  ii^unotion  to  stay  the  sale  of  his  proi>erty,  seized  to  satisfy 
a  Judgment  rendered  against  him,  on  the  ground  that  before  the  seizure  he  had  trans- 
ferred the  property  seized  to  his  wife  in  payment  of  a  debt  which  he  owed  her.  In  such 
a  case,  if  the  wife,  whom  it  is  alleged  by  the  husband  is  the  owner  of  the  propeity 
seized,  does  not  complain,  the  husband  can  not. 

APPEAL    from   the    Fourth    District    Court,    parish    of    Orleans. 
Theard,  J.     Bightor  dt   MeCollam^   for   plaintiff  and   appellee. 
E.  FUleul,  for  defendants  and  appellants. 

Wtly,  J.  The  plaintiff  enjoined  the  execution  of  the  judgment  of 
the  defendant,  H.  Bidwell,  against  him  on  several  grounds.  The  most 
important  is  that  the  judgment  was  a  joint  one  agaiTist  him  and  two 
other  judgment  debtors,  notwithstanding  which  the  execution  issued, 
against  him  for  the  full  amount  of  the  judgment. 

On  this  ground  the  court  x>^rpetuated  the  injnnotion,  and  the 
defendant,  Bidwell,  has  appealed. 

We  think  the  court  erred.  The  plaintiff  was  sued  as  the  acceptor 
of  a  draft,  and  the  prayer  of  the  petition  was  that  the  said  acceptor' 
and  the  drawers  of  the  draft  be  condemned  in  solido  to  pay  the  said. 
Bidwell  the  amount  of  said  demand,  with  costs,  etc. 

Although  the  judgment  was  against  the  acceptor  and  the  drawerm^ 
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for  the  amonnt  of  the  draft,  the  words  in  solido  being  omitted,  we 
think  the  plaintiff,  the  acceptor,  is  boand  in  the  decree  for  the  fall 
smoant  thereof.  It  is  an  established  rule  that  judgments,  as  between 
the  x>artie8,  must  be  construed  with  reference  to  the  pleadings  and 
the  nature  of  the  obligation  declared  on,  and  although  the  obligation 
of  the  plaintiff  was  not  solidary  with  the  drawers,  yet  as  acceptor  he 
was  bound  for  the  whole  debt,  and  the  judgment  against  him  must 
be  construed  as  binding  him  for  the  full  amount  thereof.  14  An.  831 ; 
15  An.  679;  16  An.  365;  3L.  283. 

As  to  the  ground  set  up  in  the  petition  for  injuncfcion  that  the  prop- 
erty seized  did  not  belong  to  the  plaintiff,  but  to  his  wife,  to  whom 
he  had  conveyed  it  by  an  act  of  giving  in  payment,  we  will  remark 
that  it  is  no  ground  for  him  to  enjoin;  if  the  owner  of  the  property 
did  not  complain,  he  should  not.  The  other  grounds  for  the  injunc- 
tion are  unworthy  of  serious  consideration. 

As  the  answer  of  the  defendant  to  the  petition  for  injunction  asks 
for  the  dissolution  thereof,  with  damages  against  the  plaintiff  and  his 
surety  on  the  injunction  bond,  we  think,  under  the  circumstances,  the 
amount  of  damages  should  be  fixed  at  three  hundred  dollars. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be 
avoided  and  annulled,  and  that  the  injunction  herein  be  dissolved; 
and  that  the  plaintiff  in  injunction  and  the  surety  on  the  injunction 
bond  be  condemned  in  8olido  to  pay  the  defendant,  H.  Bidwell,  three 
hundred  dollars  damages  and  costs  of  both  courts* 


No.  2896. — Succession  of  E.  Cordeviolle. 

Strenl  appeals  from  different  judgments,  rendered  in  the  settlement  of  a  succession,  may- 
lie  cumulated  in  one  record,  if  all  the  parties  Interested  enter  into  an  agreement  to  that 
«flect.  In  such  a  case,  if  the  bonds  given  in  suoh  case  are  snflficiently  identifled  with 
the  Judgments  from  which  appeals  have  been  granted,  and  the  respective  amounts 
correspond  with  the  unounts  fixed  by  the  order  of  the  court  in  each  case,  and  be  signed 
hf  the  proper  parties,  the  appeals  will  not  be  dismissed  for  irregularity. 

Jl  Judgment  homologating  an  administrator's  account  and  tableaux,  before  the  lapse  of  ten 
days  aiter  citation,  is  a  nullity. 

^  a  sale  of  snocessian  property,  mortgages  existing  thereon  become  transferred  to  Uie 
proceeds  of  the  sale,  and  the  purchaser  of  the  property  may  have  the  mortgages  erased 
from  the  records  of  the  mortgage  office  by  rule  to  that  effect  on  the  recorder  of  mortgages. 

A  Judgment  recognising  the  widow  as  legatee  under  the  will,  must  conform  to  those  provi- 
taooM  in  the  will  which  award  the  legacy. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Duvig- 
neaud,  J.    L.  Castenau  and  Carleton  Hunt  and  M.  A.  DooUy,  for 
appellants*    A,  L.  lisaoi  and  Charles  Louque^  for  appellees. 

Howell,  J.    Two  appellants  are  before  us  with  appeals  taken  by 
them  respectively  from  several  judgments  rendered  in  the  progress  of 
^le  mortuary  proceedings  herein,  and  made  returnable  on  the  same 
day,  third  Monday  of  May,  1870. 
38 
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John  Dawson,  who  was  saperseded  in  his  office  by  the  appointment 
of  Mrs.  Commagere,  the  sister  of  the  deceased,  as  dative  testamentary 
executrix,  and  Mrs.  Cordeviolle,  widow  of  the  deceased,  appealed  from  ' 
a  judgment  amending  and  homologating  the  account  rendered  by 
Dawson  to  his  successor.  The  widow  also  appealed  from  a  judgment 
ordering  the  erasure  of  the  mortgage  appearing  on  the  records  by  the 
recording  of  her  marriage  contract;  one  amending  and  homologating  | 
an  account  filed  by  the  dative  executrix,  and  one  recognizing  her  as 
legatee  for  an  annuity  under  the  will^  but  refusing  to  recoc^nize  a 
mortgage  resulting  from  the  said  marriage  contract. 

A  motion  is  made  to  dismiss  those  appeals  on  grounds  not  well 
taken.  That  in  regard  to  the  appeals  being  in  one  transcript  is  cured 
by  agreement.  The  bonds  are  for  the  amounts  fixed  by  the  judge, 
and,  taken  with  the  petitions  for  appeals,  sufficiently  identify  and 
describe  the  judgments  appealed  from,  and  the  one  signed  by  the 
widow  maintains  the  appeals  in  her  individual  capacity.  Her  interest 
as  legatee  is  sufficient  to  authorize  an  appeal. 

On  the  Merits. 

We  find  no  error  in  the  judgment  on  Dawson^s  account  which  he 
was  ordered  to  render  to  his  successor.  19  An.  22 ;  3  An.  624.  The 
judgment  which  he  obtained  homologating  it  before  the  expiration  of 
the  legal  delay  was  a  nullity,  and  the  opposition  of  the  executrix  was 
within  time,  having  been  filed  before  the  lapse  of  ten  days  from  service 
of  citation  to  her. 

The  judgment  ordering  the  recorder  of  mortgages  to  erase  the  mort- 
gage resulting  from  recording  the  contract  of  marriage,  and  reserving 
to  the  widow  ''all  her  rights  and  privileges  on  the  proceeds  of  the 
sale  of  said  real  estate  for  the  payment  of  the  annuity  donated  to  her 
by  the  deceased  in  her  marriage  contract,"  is  one  of  which  the  said 
widow  has  no  good  cause  to  complain.  The  sale  of  the  property- 
raised  the  mortgage  therefrom  and  transferred  it,  if  it  legally  existed, 
to  the  proceeds.  But,  besides  this,  the  court  had  already  decreed  that 
said  mortgage  did  not  legally  exist  on  the  real  estate  of  the  successiony 
and  no  appeal  was  taken  therefrom. 

We  think,  also,  the  judge  a  quo  deciaea  correctly  upon  the  oppo- 
sitions to  the  account  filed  by  the  dative  executrix,  who  does  not 
complain  of  the  items  rejected,  and  the  evidence  seems  to  sustain 
those  allowed. 

As  to  the  judgment  recognizing  the  widow  as  legatee  under  the  will 
for  the  sum  of  twelve  thousand  five  hundred  francs,  a  correction  should 
be  made  to  conform  to  the  provisions  of  the  will,  which  make  it  an 
annuity  to  be  paid  out  of  the  interest  of  the  securities  in  which  the 
proceeds  of  the  estate  are  to  be  invested  for  the  purpose.     We  do  not 


NEW  ORLEANS,  MABCH,  1871.  299 

Snccession  of  CordeTioIle. 

undertake  to  order  the  proceeds  to  be  transmitted  and  invested  as 
contemplated,  bat  simply  to  declare  the  widow  to  be  entitled  to  said 
annuity  according  to  the  will. 

The  appeal  from  the  judgment  appointing  the  dative  testamentary 
execnCrix  is  not  now  before  us. 

It  is  therefore  ordered  that  the  motion  to  dismiss  be  overruled;  that 
the  judgment  amending  and  homologating  the  final  account  filed  by 
John  Dawson,  late  curator,  and  signed  on  twelfth  April,  1870,  the  one 
ordering  the  erasure  of  the  mortgage  claimed  by  the  widow  as  result* 
ing  from  the  recording  of  her  marriage  contract,  and  signed  March  28, 
1870,  and  the  one  amending  and  homologating  the  provisional  account 
filed  by  the  dative  testamentary  executrix,  and  signed  April  1,  1870, 
be  respectively  affirmed.  It  is  farther  ordered  that  the  judgment 
rendered  on  March  31,  1870,  and  signed  on  the  thirteenth  April,  1870, 
recognizing  the  widow  Cordeviolle  as  legatee  under  the  will  for  the 
snm  of  twelve  thousand  five  hundred  francs,  be  so  amended  as  to 
recognize  her  as  legatee  under  the  will  for  an  annuity  of  twelve  thou- 
sand five  hundred  francs,  to  be  paid  in  accordance  with  the  provisions 
of  the  said  will,  and  that  as  thus  amended  said  judgment  be  affirmed. 
Cost«  of  appeal  to  be  paid  by  the  succession, 

Rehearing  refused. 


No.  2205. — Pelicite  Kohler  v.  J.  P.  Walden  et  als. 

The  prescription  of  one,  three  and  five  years  does  not  apply  to  actions  against  a  sheriff  and 
his  mreties  on  his  official  bond,  for  misfeasance  or  malfeasance  in  office ;  such  action  is 
prpserib^  by  two  years,  beginning  from  the  date  of  default.  Revised  Statutes  of  1870, 
p.  668. 

APPEAL  from  Fourth  District  Court,  parish  of  Orleans.     Thiard,  J. 
A,  G.  SemmeSj  for  plaintiff  and  appellant.    Fellows  (&  MillSf  for 
defendants  and  appellants. 

Howell,  J.  This  is  an  action  upon  a  sheriff's  bond  to  recover  the 
sum  of  $1000,  which  the  defendant  Walden,  then  sheriff  of  Orleans, 
was  ordered  on  twenty- eighth  September,  1861,  by  the  Sixth  District 
Court  of  New  Orleans,  on  the  demand  of  the  plaintiff  herein,  to  retain 
in  bis  hands  until  the  further  order  of  said  court,  being  a  part  of  the 
proceeds  of  property  sold  in  the  suit  of  Brinkman  v.  The  Succession  of 
Frederick  Kohler  in  said  court.  The  writ  in  said  suit,  issued  in  August, 
1861,  and  the  said  amount  was  paid  to  the  sheriff  on  second  December, 
1861,  and  on  seventh  July,  1864,  a  judgment  was  signed  awarding  to 
the  plaintiff  in  this  action  the  said  sum  under  the  homestead  act.  The 
defense  is  that  the  sheriff  had  ample  funds  in  bank  out  of  which  plain- 
tiff might  have  made  her  claim,  but  she  has  lost  it  by  her  own  laches  ; 
that  the  sheriff  was  forbidden  by  military  orders  to  pay  this  or  any 
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other  claim,  and  that  the  Bareties  are  not  bound  in  soUdo.  Jadgment 
was  rendered  against  the  defendants  in  solido^  and  the  ex-sheriff  and 
two  of  his  sureties  have  appealed. 

In  tliis  court  they  have  filed  the  plea  of  prescription  of  one,  three 
and  five  years.  Neither  of  these  prescriptions  applies  to  this  action. 
The  cases  cited  by  defendants  were  suits  against  sheriffs  personally 
for  damages  and  not  on  their  official  bonds  for  breaches  thereof.  The 
prescription  in  favor  of  sheriff  and  their  securities,  against  their  acts 
of  misfeasance,  non-feasance,  etc.,  is  two  years  from  the  day  of  the 
omission  or  commission  of  the  acts  complained  of.  Acts  1855,  p.  3G6, 
$  10;  Revised  Statutes  1870,  p.  688,  $  3546.  This  prescription  is  not 
pleaded,  and  we  can  not  supply  it.  If  it  were,  there  is  nothing  in  the 
record  to  fix  the  day  of  default,  from  which  prescription  would  begin 
to  run,  to  wit:  the  date  of  demand  by  the  judgment  creditor  (plaintiff 
herein)  and  non-payment  by  the  sheriff,  admitting  that  this  prescrip- 
tion can  apply  to  this  or  similar  cases.    See  14  An.  216. 

The  defense  is  not  sustained  by  the  evidence  or  the  law.  Plaintiff 
has  received  $350  on  account,  and  the  judgment  was  rendered  for 
$650.  This  case  differs  somewhat  from  the  one  of  Harvey,  syndic,  «• 
J.  P.  Walden  et  als.,  recently  decided. 

Judgment  affirmed* 

Rehearing  refused. 


No.  2021. — ^Dennis  Cavanaugh  v.  John  Coleman  &  Co. 

In  this  case  two  membon  of  the  firm  of  John  Coleman  &.  Co.  bought  oat  the  interest  of  a 
third  member  and  assamed  all  the  liabilities  of  the  firm  which  had  been  dlasolred. 
Dennis  Cavanaugh  was  a  creditor  of  the  firm,  for  which  he  brought  suit;  Dennis 
Cronan,  the  retiring  partner,  was  a  creditor  of  Cavanangh  to  an  amount  equal  to  tho 
debt  of  the  firm  to  Cavanaugh.  By  on  agreement  of  parties  the  matter  was  left  to 
arbitrators  selected  by  them,  who  examined  and  adjusted  the  accounts,  and  awarded  to 
Dennis  Cronan  the  amount  which  the  firm  owed  to  Cavanaugh.  This  award  of  the 
arbitrators  was  shown  on  the  trial  of  the  case  to  have  been  agreed  to  by  all  parties. 
Held — ^That  by  this  settlement  confusion  took  place,  and  tke  debt  of  Cavanaugh  against 
the  firm  was  extingnislied  by  the  payment  by  the  firm  to  Dennis  Cronan,  the  same  as  if 
it  had  been  paid  to  Cavanaugh  and  by  him  paid  to  Cronan  {  that  the  transaction  'was 
complete,  and  that  Cavanaugh  could  not  recover  from  titie  firm. 

APPEAL  from  tbe  Sixth  District  Court,  parish  of  Orleans.    Oooley,  J. 
J.  Ad.  Boater,  for  plaintiff  and  appellee.     (7.  Boselius  and  Alfred 
FMlipSj  for  defendants  and  appellants. 

L(JDEj.iNOy  C.  J.  The  plaintiff  claims  the  sum  of  eight  hundred 
and  eighty  dollars,  balance  due  him  for  flagging  materials  furnished 
and  labor  done  for  account  of  said  firm,  according  to  settlement  had 
in  the  year  1861. 

The  firm  of  John  Coleman  &  Co.  was  dissolved  about  six  monthft 
before  the  institution  of  this  suit,  and  John  Coleman  and  Gteorg^- 
Cronan,  two  of  the  members,  bought  the  interest  of  the  other  membep^ 
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of  the  firm,  Dennis  Cronan,  with  its  assets,  and  assumed  the  payment 
of  the  debts.  In  the  act  of  settlement  between  the  partners  it  is 
stated  that  an  amoont  stated  to  be  due  by  the  firm  to  Thomas  Cava- 
naugh  is  not  included  in  the  sale,  and  that  the  receiver  of  the  firm 
shall  retain  the  amount  in  his  hands  and  pay  it  to  Cavanaugh  or 
Dennis  Cronan,  as  the  court  might  thereafter  order* 

The  defendants  severed  in  their  defense.  Dennis  Cronan  filed  first 
a  general  denial  and  he  called  in  warranty  his  former  partners.  They 
admitted  the  plaintiff's  claim  against  the  firm  and  their  assumption  of 
ihe  debts  of  the  firm;  but  they  aver  that  in  the  act  of  settlement, 
whereby  they  agreed  to  pay  the  debts  of  the  firm,  it  was  agreed  that 
they  should  retain  in  their  hands  the  amount  due  said  plaintiff  by  the 
firm,  until  such  time  as  there  should  be  an  order  of  court  obtained  for 
the  payment  of  the  same,  as  Dennis  Cronan  claimed  that  he  was  a 
creditor  of  said  plaintiff  to  the  amount  of  the  plaintiff's  claim  against 
the  firm,  and  they  express  a  readiness  to  pay  the  sum  to  whichever 
party  the  court  may  adjudge  the  debt  to  be  due. 

Then  Dennis  Cronan  filed  a  peremptory  exception  to  plaintiff's 
demand,  alleging  that  the  claim  of  plaintiff  had  been  extinguished  by 
a  settlement  made  between  them  on  the  third  August,  1861. 

The  evidence  shows  that  Cavanaugh  had  a  debt  against  the  firm,  of 
which  Dennis  Cronan  was  a  member;  that  they  agreed  to  adjust  and 
settle  these  two  claims ;  that  the  plaintiff  selected  J.  N.  De  Pouilly 
and  Dennis  Cronan  selected  John  Lynch,  who  examined  the  respective 
acconnts,  adjusted  them  and  reported  that  '^  on  settlement  it  appears 
that  there  is  a  balance  of  $445  81  due  to  D.  Cronan."  This  memo- 
randum was  offered  in  evidence,  and  the  gentlemen  who  made  the 
fiettlement  testified  in  this  case  that  both  parties  expressed  themselves 
satisfied  with  it.  If  we  regard  this  settlement  as  an  agreement 
between  Cavanaugh  and  Cronan  to  mutually  transfer  the  claims  of 
each  to  the  other,  then  the  claim  of  Cronan  against  Cavanaugh,  to  the 
extent  of  the  latter's  debt  against  the  firm,  was  extinguished  by  con- 
fataaik  and  Cronan  owned  the  debt  against  the  firm.  The  settlement 
waa,  in  effect,  the  same  as  if  Cronan  had  taken  this  money  and  paid 
the  partnership  debt. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
avoided  and  annulled,  and  that  there  be  judgment  rejecting  plaintiff's 
demand,  with  costs  of  both  courts* 

Rehearing  refosed* 
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No.  2520. — ^A.  Marrero  v.  Jacob  Barker  et  al. 

An  appeal  will  lie  from  an  interlooatory  decree  dismissing  a  rale  taken  to  dissolve  an  ii^onc- 
tion  -which  has  been  granted  to  stay  proceedings  by  executory  process,  if  the  petition  for 
injunction  pata  at  issne  the  validity  and  correctness  of  the  order  of  seixore  itself.  In 
such  a  case  an  irrepaamble  ii^Jary  might  follow,  and  an  appeal  will  therefore  lie. 

If  the  act  of  mortgage  has  been  partially  destroyed  by  fire,  by  the  destruction  by  fire  of  the 
office  of  the  notary  who  waa  the  onstodiaa  thereof,  bat  the  original  doooment  is  sufii- 
cienUy  preserved  so  that  its  pnrport  and  extent  is  easily  comprehended,  words  nsed  by 
the  notary  in  his  certificate  explaining  how  certain  defects  occurred  wiU  not  so  chango 
its  character  from  that  of  an  aathentio  document  to  that  of  an  act  under  private  signa- 
ture that  the  judge  can  not  issue  executory  process  thereon. 

APPEAL  from  the  Second  Jadicial  District  Court,  parish  of  St.  Ber- 
nard.   Pardee,  J.    Samhola  &  DucroSf  for  plaintiff  and  appellant. 
Preston  dh  Lahatty  for  defendants  and  appellees. 

Howell^  J.  The  plaintiff  having  enjoined  an  executory  process  on 
sereral  grounds^  the  defendant^  Barker,  moved  to  dissolve  the  injunc- 
tion with  damages,  and  from  the  judgment  dismissing  his  rule,  this 
appeal  is  taken. 

It  is  urged  in  argument  by  plaintiff  that  this  is  a  mere  interlocutory 
decree,  from  which  no  appeal  lies.  As  a  rule,  this  position  is  correct, 
but  where  the  judgment  practically  decides  the  issue,  and  has  the 
effect  of  maintaining  the  grounds  of  the  injunction,  which  go  to  the 
marrow  of  the  executory  process,  irreparable  injury  may  result,  and 
in  consequence  an  appeal  lies  from  the  judgment  refusing  to  dissolve 
the  injunction. 

In  this  case,  the  petition  for  an  injunction  is  virtually  an  opposition 
to  the  executory  proceeding,  and  the  rule  to  dissolve  may  be  viewed 
as  an  answer,  putting  at  issue  all  the  grounds  in  the  petition,  and  in 
disposing  of  the  rule,  the  district  judge  passed  on  all  those  grounds, 
and  decided  that  the  executory  process  did  not  issue  upon  authentic 
evidence.    His  judgment  leaves  nothing  more  to  be  decided  in  the 
injunction  suit,  and  operates  a  perpetual  bar  to  any  further  proceed- 
ings in  the  executory  suit.    It  is  really  a  decision  of  the  injunction 
upon  its  merits.    In  the  case  of  Riley  a.  Lynd,  3  M.  229,  an  appeal 
from  a  similar  decree  was  maintained.    We  quote  the  language  of  the 
court  on  this  point  as  appropriate  here:     '*A  previous  question  is- 
raised  by  the  appellee  as  to  the  jurisdiction  of  this  court.    He  con- 
tends that  this  is  not  a  case  of  which  we  can  take  cognizance,  inasmucU 
as  the  order  complained  of  is  not  a  final  judgment.    The  law  liaa, 
indeed,  limited  the  jurisdiction  of  this  court  to  appeals  from  final 
decisions  and  judgments,  and  this  court,  in  conformity  thereto,  has 
already  refused  to  take  cognizance  of  appeals  from  interlocutory  de- 
crees; but  at  the  same  time  they  have  declared  that,  as  to  what  shall 
be  considered  as  a  final  decision  or  judgment,  each  case  must  speak  for 
itself.    When  an  order,  not  strictly  in  the  form  of  a  final  judgment,  ia. 
in  its  effect  tantamount  to  it,  this  court  has  and  will  exercise  jurisdic- 
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tion.  That  this  is  such  a  case,  needs  not  to  be  demonstrated.  On  the 
one  hand,  the  judgment  rendered  in  favor  of  appellant  is  a  dead  letter 
if  the  decree  complained  of  is  sufifered  to  subsist ;  on  the  other,  the 
appellant  is  barred  from  bringing  any  other  action  for  the  same  cause 
against  the  appellee,  for  his  case  is  already  adjudged.  No  decision  can 
be  more  effectually  final;  it  is  therefore  a  proper  subject  for  the  juris- 
diction of  this  court." 

The  district  judge  considered  the  copy  of  the  act  of  mortgage  in 
this  case  unauthentic  because  to  his  certificate  that  it  is  a  true  copy, 
the  notary  has  added  exceptions  and  limitations  showing  that  it  is  not 
a  tme  copy.    It  reads : 

'^I,  John  Bendernagle,  a  notary  public  in  and  for  the  parish  of 
Orleans,  and  custodian  of  the  records  of  Hugh  Madden,  (notary, 
deceased,)  duly  commissioned  and  qualified,  do  certify  the  foregoing  to 
be  a  true  and  correct  copy  of  the  original  act  in  the  records  of  Hugh 
Madden,  (notary,  deceased,)  except  such  parts  as  are  obliterated  by 
being  burned  by  fire,  which  destroyed  said  notary  (Madden's)  office, 
which  parts  are  marked  on  the  copy  thus  (*)." 

This  means  that  the  certified  copy  is  a  true  copy  of  the  original  as 
it  now  exists,  but  that  the  original  itself  is  injured,  or  to  some  extent 
defaced  by  the  fire,  which  destroyed  the  notary's  office,  and  the  only 
proper  question  is,  is  it  an  authentic  act  of  mortgage  for  the  debt  evi- 
denced by  the  notes  accompanying  it  or  identified  with  it,  affecting  the 
property  ordered  to  be  seized,  and  available  in  the  hands  of  third 
holders  of  said  notes  t  It  is  authentic,  because  it  is  passed  or  executed 
before  a  notary  and  two  witnesses,  and  the  obliterations  are  not  such 
as  leave  any  doubt  about  the  debt  secured,  the  notes  evidencing  the 
debt,  the  description  of  the  property  mortgaged,  and  effect  of  that 
mortgage  as  importing  a  confession  of  judgment  in  feivor  of  any  holder 
of  the  notes.  These,  the  material  and  essential  recitals,  being  con- 
tained in  the  act,  the  unessential  and  immaterial  words  defEM^ed  do  not 
affect  the  validity  of  the  act.  We  can  not  concur  in  the  opinion  of  the 
district  judge  that  the  '^  additions*'  in  the  certificate  of  the  notary,  a& 
they  appear,  destroy  the  sufficiency  of  the  certificate  or  authenticity  of 
the  evidence  on  which  the  order  of  seizure  and  sale  was  granted.  The 
copy  certified  by  him  is  not  an  exact,  literal  copy  of  the  original  as  it 
was  when  first  executed,  but  is  of  that  now  existing,  and  this  original 
is  an  authentic  act.  He  used  words  in  his  certificate  to  show  how  cer- 
tain defects  appeared,  and  how  they  occurred.  If  he  was  not  author- 
ized to  certify  to  this  last  fact,  it  may  be  considered  as  surplusage,, 
and  will  not  affect  the  valility  of  the  act  as  making  proof  of  the 
original  as  it  really  exists* 

We  are  satisfied  that  the  injunction  slionld  be  dissolved,  and  the  de- 
fendant, Barker,  permitted  to  proceed  with  his  executory  process. 
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It  is  therefore  t)rdered  that  the  judgment  appealed  from  be  reversed, 
and  it  is  now  ordered  that  the  rule  taken  by  defendant  be  made  abso- 
lute, and  the  injunction  herein  be  disaolred,  with  a  judgment  against 
the  plaintiff,  Marrero,  and  his  surety,  f'n  solidOf  for  ten  per  cent,  on  the 
amount  of  the  judgment  enjoined,  as  damages,  and  costs  in  both  courts. 

Rehearing  refused. 


No.  2267. — J.  R.  Jones  v.  C.  J.  Jones  and  J.  Levois  &  Co. 

A  Judgment  that  has  been  rendered  on  de&olt  on  a  citation  that  has  been  served  on  a  third 
party,  whom  it  is  neither  alleged  nor  shown  was  the  agent  of  the  defendant  at  the  time, 
is  noil  and  void,  and  the  nnllity  will  be  so  declared  on  appeaL 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Th4ard, 
J.    James  McConnell,  for  plaintiff  and  appellee.   M.  B.  DuBuisaoUy 
for  defendant  and  appellant. 

Howell,  J.  The  defendant,  J.  Levois,  asks  that  the  judgment 
herein  rendered  on  default  be  reversed  as  to  him  for  want  of  legal 
citation.  The  return  of  the  sheriff  is  that  he  served  a  copy  of  the 
^'citation  and  accompanying  petition  on-J.  Levois  by  leaving  same  in. 
the  hands  of  D.  Jamison,  his  agent,  said  Levois  being  absent  from  the 
city  at  the  time  of  service." 

There  is  no  allegation  or  proof  that  D.  Jamison  was  the  agent  of 
Levois,  and  the  service  is  illegal,  and  no  appearance  was  made  by 
appellant.  But  plaintiff  contends  that  the  evidence  shows  that  cita- 
tion was  received.  The  following  is  the  evidence  relied  on.  Plaintiff, 
sworn,  says:  ''The  defendants  admitted  the  signature  to  the  lease 
sued  upon.  They  have  paid  $200  on  account  of  the  claim  sued  for 
since  the  suit.  The  claim  sued  for  is  just  and  due,  subject  to  the 
above  credit.  The  signature  of  the  surety  to  the  lease  is  made  by  the 
agent  of  the  surety,  Mr.  Porteous,  who  informed  me  to  make  the  act 
of  suretyship." 

This  by  no  means  proves  that  J.  LevOis  paid  anything  on  the  claim 
or  had  been  served  with  citation.  C.  J.  Jones  is  the  lessee,  and  J. 
Levois  &  Co.  are  his  surety  through  the  agency  of  Mr.  Porteous  (and 
not  D.  Jamison),  according  to  the  above  statement  of  plaintiff.  There 
is  nothing  else  in  the  record  to  connect  Levois  with  the  contract  of 
lease  or  the  suit,  until  a  copy  of  the  judgment  was  served  upon  him, 
wlien  he  took  this  appeal.  The  judgment  against  him  is  without  le^al 
foundation.  The  petition,  however,  having  been  filed,  the  plaintiff  is 
entitled  to  an  opportunity  to  have  the  ^reties  cited. 

It  is  therefore  ordered  that  the  judgment  herein  against  J.  Levois, 
appellant,  be  reversed,  and  the  cause  remanded  to  the  lower  court  to^ 
be  proceeded  in  according  to  law.    Plaintiff  to  pay  costs  of  appeal. 
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No.  2260. — Mrs.  Gayarre  v,  B.  L.  Millaudon  et  al. 

THicTe  the  record  shows  that  the  plea  of  prescription  was  filed  in  the  conrt  below  after  the 
esse  had  been  ar^ed  and  submitted  to  the  jnd^re,  and  the  Jndgment  of  the  court  main- 
tains the  plea,  the  Judgment  will  be  annulled  on  appeal,  and  the  case  wlU  be  remanded 
to  be  proceeded  with  according  to  law.  The  rules  of  practice  are  well  settled  that  all 
pleas  of  whatever  description  must  be  made  before  the  case  Is  submitted  for  decision. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Collens, 
J.    Elmore  &  King,  for  plaintiff  and  appellant.    E.  JBermudeZf  for 
defendants  and  appellees. 

Taliaferro,  J.  The  plaintiff  having  obtained  a  final  judgment 
against  a  former  sheriff  of  the  parish  of  Orleans  for  the  sum  of  $365  70, 
issued  execution,  which  was  returned  nulla  bona.  Some  time  after- 
wards she  brought  suit  against  the  defendants  in  this  suit  as  sureties 
of  the  sheriff  on  his  official  bond,  and  the  defendants  set  up  the  pre- 
scription of  two  years  in  bar  of  her  action.  The  plea  was  sustained, 
and  the  defendants  had  judgment  in  their  favor.  The  suit  now  before 
us  was  instituted  to  annul  that  judgment,  and  to  recover  from  the 
defendants  $520  84,  with  interest,  made  up  of  the  sum  recovered  by 
jndgment  against  the  sheriff,  viz:  $365  70,  and  various  items  of  costs, 
interest,  etc.,  amounting  to  $155  14,  which,  superadded  to  the  amount 
of  the  judgment  sought  to  be  annulled,  make  up  the  sum  of  $520  84. 

To  the  form  of  this  action  the  defendants  excepted,  on  the  ground 
that  the  proceeding  taken  to  annul  the  judgment  refen*ed  to  can  not 
be  cumulated  with  the  demand  for  tbe  judgment  sought  for  in  the 
former  case  agniust  the  sureties,  and  on  the  further  ground  that  so  far 
as  plaintiff  claims  the  nullity  of  the  judgment  described,  the  petition 
discloses  no  caubo  of  action.  The  exception  was  sustained  and  the 
plaintiff's  suit  dismissed.    The  plaintiff  thereupon  appealed. 

The  plaintiff  avers  in  her  petition  that  the  plea  of  prescription,  by 
which  her  action  against  the  sureties  was  defeated,  was  brought  into 
the  ease  without  her  knowledge,  and  by  indirect  and  fraudulent  means; 
that  the  plea  of  prescription  was  indorsed,  "filed  sixteenth  of  Decem- 
ber, 18G8,*'  and  the  case  argued  and  submitted  to  the  court  for  decision 
by  both  parties  on  the  fifteenth  of  December,  1868.  The  plaintiff 
idlegea  that  had  she  had  knowledge  of  the  filing  of  the  plea  and  an 
opportunity  to  introduce  evidence,  she  could  have  shown  that  the 
plaintiff  was  not  authorized  to  recover  on  the  plea.  That  neither  she 
nor  her  counsel  had  any  notice  whatever  of  this  plea  of  prescription 
until  some  days  after  the  judgment  in  the  case  was  signed. 

This  was  a  grave  irregularity  in  practice,  and  one  which  should  not 
be  tolerated.  \Ve  deem  it  proper,  therefore,  to  remand  the  case.  See 
Code  of  Practice,  art.  607. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  of  the  district 
coart  be  annulled,  avoided  and  reversed.    It  is  further  ordered  that 
this  case  be  remanded  to  the  court  of  the  first  instance  to  be  proceeded 
with  according  to  law. 
39 
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No.  3272. — Alexander  McKee,  Use,  etc.,  v.  William  H.  Brown. 

The  charter  of  the  late  City  of  Jefferson  required  a  petition  signed  by  the  owners  o£ 
one-foorth  of  the  land  on  the  entire  lenji^  of  the  street  to  anthorixe  the  Council  to  caoae- 
a  banquette  to  be  constructed  thereon,  and  to  impose  the  burdens  thereof  on  the  front 
proprietors.  Under  this  statute '  it  was  held  that  if  the  Council  gave  out  a  contract  for 
banquetting  a  portion  of  the  street,  on  the  basis  that  more  than  one-fourth  of  the  land 
owned  by  the  proprietors  on  the  part  of  the  street  which  was  improved  had  petitioned 
the  Council  therefor,  that  then  and  in  that  case  the  front  proprietors  of  the  part  of  the 
street  so  improved  could  not  be  compelled  to  contribute  to  the  expense  thereof  because 
the  contract  had  been  given  out  by  the  Council  in  violation  of  law. 

APPEAL  from  tbe  Fifth  District  Court,  parish  of  Orleans.    Leaumontf 
J.    Fellows  <&  Mills,  for  plaintiff  and  appellee.     W.  B.  Koonts  it 
EUiottf  for  defendant  and  appellant. 

Howe,  J.  The  only  question  involved  in  this  case  is  the  construc- 
tion of  the  following  clause  in  paragraph  twelve,  section  seven,  of  the 
charter  of  the  late  City  of  Jefferson 5  act  of  1867,  p.  Ill :  *' When  the 
proprietors  of  land  fronting  on  any  public  street  or  avenue,  comprising 
one-fourth  of  the  front  on  said  street,  shall  petition  the  Council  there- 
for,  the  Council  shall  cause  the  streets  to  be  opened,  widened  or 
improved  with  -banquettes,  sidewalks,  shell  or  plank  roads,  or  paved 
streets,  if  after  thirty  days'  notice  a  majority  similarly  constituted  of 
front  property  owners  shall  not  ol)ject  thereto." 

It  was  decided  by  the  court  a  qua  that  these  proceedings  might  be* 
provoked  by  the  proprietors  of  one-fourth  of  the  land  fronting  on  a 
portion  of  the  street,  in  such  a  way  as  to  compel  the  Council  to  improve 
that  portion  only,  and  force  the  proprietors  of  the  three-fourths  front- 
ing on  the  same  portion  to  contribute.  In  this  case  the  work  done 
was  flagging  on  nine  squares  of  Peters  avenue,  a  street  which  is  showa 
to  be  forty  squares  in  length.  The  petitioners,  by  whom  the  proceed- 
ings were  initiated,  owned  and  signed  for  about  one-tenth  only  of  the- 
entire  front,  but  more  than  one-fourth  of  the  front  improved. 

The  appellant  contends  that  the  provision  cited  must  be  strictly 
complied  with  before  he  can  be  compelled  to  contribute,  and  that  by 
its  terms  it  plainly  requires  the  proceedings  to  be  provoked  by  the 
request  of  the  owners  of  one- fourth  of  the  front  on  the  whole  street. 
We  think  his  views  correct.  The  language  of  the  statute  is  plain ;  its 
object  is  to  confer  a  power  similar  in  character  to  that  of  expropriation^ 
and  it  ought  not  to  be  extended  by  implication. 

The  language  being  plain,  the  argument  from  inconvenience,  urged 
by  appellee,  is  not  satisfactory.  The  fact  that  a  large  portion  of  Peters- 
avenue  lies  in  the  swamp,  and  that  the  front  proprietoi-s  on  that  por- 
tion would  not  be  apt  to  join  in  the  necessary  petition  for  banquettes,, 
while  it  might  help  to  explain  doubtful  language,  could  not  confer  on« 
the  City  of  Jefferson  any  powers  beyond  those  expressly  given,  nor  on 
the  plaintiff  any  right  against  the  defendant  beyond  that  which  springs- 
&om  a  strict  compliance  with  the  statute* 
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It  may  be  remarked  that  the  charters  of  New  Orleans  have  used 
different  language  on  this  subject.  Thus  the  charter  of  1856  said: 
"That  whenever  one-fourth  of  the  owners  of  real  property,  fronting 
upon  any  unpaved  or  unbanquetted  street  in  the  city  of  New  Orleans, 
shall  by  petition,  signed  by  petitioners  and  addressed  to  the  Common 
Council  of  said  city,  ask  for  the  paving  or  for  the  banquetting  of  said 
street,  or  for  any  portion  thereof,  said  Common  Council  shall  cause  said 
petition  to  be  published;  and  if  a  majority  of  the  owners  of  real 
property  fronting  on  said  street,  or  said  portion  thereof,  shall  not,  by 
memorial  addressed  to  said  Common  Council,  object  to  the  same,  said 
Common  Council  shall  order  said  paving  or  banquetting  to  be  made,'' 
etc.  Acts  1856,  p.  164,  sec.  119,  120.  And  the  charter  of  1870  has 
similar  provisions. 

There  is  no  reason  to  suppose  this  difference  between  the  powers 
conforred  on  New  Orleans  and  those  conferred  on  Jefferson  to  have 
been  accidental,  and  the  fact  seems  to  justify  our  conclusion. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed^ 
and  that  there  be  judgment  for  defendant  with  costs. 


No.  3274. — State  of  Louisiana  r.  Mechanics'  and  Traders'  Bank. 

^  liee  banking  law  of  the  State  which  exempts  banks  organized  nnder  Its  provisions  ftom 
the  payment  of  a  license,  does  not  exempt  snch  banks  from  the  imposition  of  a  tax  on 
capital.    On  the  contrary,  tiie  statute  expressly  provides  for  such  a  tax. 

A  taxpayer  who  fails  to  make  complaint  of  excessive  valnation  within  the  time  allowed  by 
law-  for  that  pnrpose,  can  not  afterward  be  heard  unless  he  first  show  some  valid  reason 
for  not  having  made  snch  effort;  second,  ho  mnst  show  some  grave  error  to  his  prejudice; 
and  third,  its  precise  amount,  falling  in  which,  judgment  will  be  given  against  him  for 
the  amount  of  the  assessment 

APPEAL  from  the  Third  District  Court,  parish  of  Orleans.  Emerson,  J, 
8,  Belden  and  Homor  <&  Benedict^  for  the  State,  appellee.  Ban- 
ddph,  Singleton  d  Browne,  for  defendant  and  appellant. 

HowEy  J.  Suit  for  State  tax  on  capital  and  real  estate.  Defendant 
pleaded  a  general  denial,  an  exemption  from  taxation  under  the  bank- 
ing laws  of  1853  and  1855,  and  an  exemption  of  its  capital  as  being 
nearly  all  composed  of  bonds  not  taxable. 

First — The  free  banking  laws  which,  according  to  the  decision  in  — 
An.  p. — y  inhibit  the  imposition  of  a  license,  do  not  inhibit  the  imposi- 
tion of  a  tax  on  capital;  on  the  contrary,  they  especially  provide  for 
KQch  a  tax.     Acts  1853,  pp.  311,  335. 

Second — ^The  defendant,  on  the  trial,  offered  to  prove  that  a  part  of 
ita  capital  consisted  of  bonds  exempt  by  law  from  taxation.  The 
eoart  refnsed  to  receive  the  testimony,  and  the  defendant  excepted. 
The  statement  offered,  and  annexed  to  the  bill  of  exceptions,  showed 
that  if  the  testimony  had  beea  received,  the  capital  still  liable  to  taxa- 
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23   soil 


tion  would  have  amounted  to  $262,000,  wbile  the  amount  assessed  was 
$300,000.  The  whole  capital  is  $750,000.  Prom  this,  it  is  claimed, 
mast  be  deducted  bonds  not  taxable,  $''^8,000,  and  real  estate  already 
taxed,  $90,0C0,  which  leaves  tlie  $262,000  above  mentioned.  The  dis- 
crepancy is  hardly  so  great  as  to  support  the  allegation  of  the  answer 
'Hhat  nearly  all  its  capital  consists  of  bonds  specially  exempted  from 
taxation.''  Again,  the  item  of  $398,000  is  composed  of  city  bonds  and 
Jackson  Railroad  bonds.  It  may  well  be  that  the  assessors  estimated 
these  at  their  real,  and  not  their  nominal  value,  and  that  their  esti- 
mate was  correct,  and  that  there  really  was  a  balance  of  $300,000  of 
capital  left  subject  by  law  to  be  taxed.  The  bill  of  exceptions  does 
Dot  inform  us  that  the  item  of  $398,000  bonds  is  a  statement  of  tlieir 
real  market  value.  It  may  bo  their  face  value,  and  they  may  be  worth 
less  than  par. 

We  do  not  thmk  the  court  erred  in  excluding  the  testimony.  In 
New  Orleans  v.  Lesseps,  11  An.  251,  and  State  v.  Southern  Steamship 
Company,  13  An.  497,  the  rule  seems  to  have  been  settled  that  one  sued 
for  taxes,  when  he  has  made  no  effort  in  the  way  pointed  out  by  law  to 
conrect  the  assessment,  can  not  go  behind  it  to  show  that 'if  is  exces- 
sive, unless  he  show:  First,  some  valid  reason  for  not  having  made 
fluch  effort;  second,  grave  error  to  his  prejudice;  and  third,  its  precise 
amount.  No  such  showing  is  made  in  the  case  at  bar.  On  tlie  con- 
trary, the  impression  left  by  the  record  is  that  the  assessment  was 
correct.     We  see  no  error  in  the  judgment  in  favor  of  plaintiff 

Judgment  affirmed. 


No.  3265. — Succession  op  James  N.  Brown,  deceased. 

23     806 

123     861        The  sale  of  sacceasion  property  by  the  testamentary  executor,  to  pay  particular  legacies, 

debts,  costs,  charges  of  adminiMteriug,  etc.,  is  not  inconsistent  with  the  prosecutiou  of  a 
suit  for  a  partition  of  the  snccession  among  the  heirs.  lu  the  former  case  the  execator 
has  the  right  to  cause  the  property  to  bo  sold  to  pay  the  particular  legacies,  etc.,  ^-failo  in 
the  latter  the  heirs  have  the  right  to  the  action  of  jMirtltion  among  themselves,  lioth 
proceedings  may,  therefore,  be  carried  on  at  the  same  time,  without  the  one  bciu<^  re- 
garded as  lis  pendens  with  reference  to  the  other. 

APPEAL  from  the  Parisli  Court  of  Iberville.    Adonis  Petit,  Parish 
Judge.     Samuel  Mathews,  for  plaintiffs  and  appellees.    Harrow  <£- 
Pope  and  William  B,  Bohertson,  for  defendants  and  appellants. 

Howell,  J.  Mrs.  Feltus,  one  of  the  heirs  of  James  N.  Brown,  who 
died  in  1859,  brought  suit  in  November,  1869,  against  her  coheirs  for  a 
partition  of  all  the  property  of  the  succession,  situated  in  several 
parishes,  and  asked  that  a  sale  thereof  be  made  to  effect  the  sauie.  To 
this  the  defendants  and  coheirs  excej^ted  that  a  suit  for  a  partition  can 
not  be  entertained  while  the  estate  is  under  administration  by  the 
dative  testamentary  executor. 
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In  October,  1870,  and  before  the  above  excef)tion  was  filed,  the  dative 
eiecutor  presented  an  account  of  his  administration  and  a  prayer  for 
its  homologation  and  the  sale  of  a  plantation  and  movables  in  Iber- 
Tille  to  pay  a  special  legacy  of  $50,000  to  one  of  the  heirs,  and  certain 
expenses,  lawyers'  fees,  commissions,  etc.,  amounting  to  about  $20,000. 
To  the  account,  Mrs.  Feltus  filed  oppositions,  and  to  the  prayer  for  the 
sale  of  said  plantation  and  movables  thereon  she  pleaded  the  exception 
of  lis  pendens f  and  alleged  that  this  proceeding  of  the  executor  is 
illegal,  and  if  sustained  Avill  render  several  partitions  necessary,  which 
can  be  closed  and  settled  by  one.  The  plea  of  lis  pendens  was  main- 
tained, and  the  dative  testcimentary  executor  appealed. 

The  judge,  in  our  opinion,  erred.  The  two  suits  or  proceedings  are 
not  between  the  same  |)arties.  The  executor  is  not  a  party  to  the  suit 
for  a  partition ;  and  besides  he  has  the  legal  right  to  apply  for  the  sale 
of  property  to  pay  particular  legacies  and  debts,  and  the  heirs  can 
only  arrest  the  sale  for  such  purpose  by  advancing  the  money  necessary 
to  make  the  payments  and  complying  with  article  1012,  or,  perhaps, 
by  showing  that  the  payments  should  not  be  made.  C.  C.  16GS,  1670, 
1671.  The  objections  urged  by  Mrs.  Feltus  are,  therefore,  not  sufficient 
to  arrest  the  sale  asked  for  by  the  dative  executor,  whose  duty  it  is  to 
carry  out  the  provisions  and  directions  of  the  will,  and  settle  the 
estate. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  an  order  issue  for  the  sale  of  the  property  as  prayed  for  by 
the  dative  testamentary  executor.  Costs  of  this  proceeding,  in  both 
courts^  to  be  paid  by  appellee. 


On  Application  for  Keheabing 

Ho  WELL,  J.  Mrs.  Feltus  asks  for  a  rehearing  upon  the  ground  that 
the  court  erred  in  deciding  the  merits,  when  only  the  exception  of  1x9 
pendens  was  presented,  there  being  no  answer  in  the  case.  The  ques- 
tion was,  did  the  court  a  qua  err  in  refusing  to  grant  the  order  of  sale 
asked  for  by  the  dative  executor,  and  we  regarded  the  pleas  and  objec- 
tions urged  against  the  granting  of  it  simply  as  an  opposition  to  the 
application,  and^  according  to  the  rules  of  practice,  it  was  the  duty  of 
the  party  making  the  opposition  to  present  all  the  grounds  thereof  at 
once,  and  not  to  protract  litigation  by  setting  up  grounds  of  defense 

The  issue  in  this  case  was  made  up  by  the  opposition  (styled  excep- 
tion) to  the  prayer  for  a  sale.  The  oppositions  to  the  account  appear 
not  to  have  been  tried. 

Behearing  refused. 
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No.  2257. — G.  De  Fbriet  v.  Bank  ok  America. 

In  this  ease,  the  evidence  shows  that  plaintiff  kept  a  bank  acooont  with  defendant;  that  the 
book-keeper  of  plaintiff  kept  the  cash  account,  made  the  deposits,  etc.,  and  that  his  rela- 
tion toward  plaintiff  were  well  understood  in  the  bank;  that  the  book-keeper  of  plaintiff" 
drew  a  check  on  the  bank  for  $3500,  to  which  he  forged  plaintiff's  signatore,  which  was 
an  amount  above  the  account  to  the  credit  of  plaintiff  in  the  bank;  that  notice  was  given 
by  the  bank  that  plaintiff  had  overdrawn  his  account,  who,  on  being  shown  the  check  for 
•92S0O,  said  he  had  not  signed  it,  but  did  not  say  that  it  was  a  forgery.  On  seeing  his  book- 
keeper, he  reported  back  to  the  bank  that  it  was  all  right.  Subsequently  the  book-keeper 
drew  another  check  on  the  bank  for  |1700,  and  again  forged  the  signature  of  the  plaintiff 
thereto,  which  the  bank  paid  on  presentation.  On  discovering  the  second  forgery  by  the 
book-keeper,  six  months  after  the  first,  plaintiff  denounced  the  act 

Held— That  the  act  of  the  plaintiff,  in  ratifying  the  first  act  of  forgery  made  by  his  book- 
keeper, exonerated  the  bank  fhnn  all  liability  for  having  paid  it;  that  his  afterward 
keeping  the  book-keei>er  in  his  confidential  employ  misled  the  bank  and  threw  it  off  itji 
£uard;  that,  having  approved  and  ratified  the  first  forgery,  the  bank  was  excused  for 
paying  subsequent  checks  similarly  drawn;  that  the  plaintiff  had  by  his  own  acts 
caused  the  iivjory,  and  he  must  therefore  bear  the  loss. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Hiiard^  J. 
A.  Robert,  for  plaiutiff  aud  appellee.    Johnson  i&  Dennis,  for  de- 
fendant and  appellant. 

Howell,  J.  Plaintiff  claims  $2425  41  as  the  balance  due  him  on 
deposit.  The  defendant  denies  any  indebtedness,  and  avers  that  plain- 
tiff has  overdrawn  his  account  to  the  amount  of  $1774  59,  as  shown  by 
his  checks,  which  sum  is  claimed  in  reconvention.  To  this  demand 
plaintiff  answers,  denying  the  genuineness  of  his  signature  to  two  of 
said  checks,  one  for  $2500,  dated  and  paid  on  the  thirty-first  Decem- 
ber, 1867,  and  one  for  $1700,  dated  fourth  and  paid  sixth  January,  1868. 

There  is  no  contest  before  us  as  to  the  forgery  of  those  two  checksj 
but  defendant  and  appellant  contends  that  plaintiff,  by  his  conduct  in 
the  premises,  has  justified  the  bank  in  receiving  and  paying  them  as 
genuine,  aud  therefore  is  liable  for  the  amount  so  overdrawn.  When 
the  first  of  these  checks  was  paid,  an  overdraft  was  discovered  and. 
immediately  reported  to  plaintiff,  who  expressed  great  surprise,  and 
stated  that  he  had  drawn  no  check  on  that  day.  Upon  going  to  the 
bank  to  investigate  the  matter,  he  was  told  that  it  was  all  right,  the 
check  had  been  made  good  by  a  deposit.  The  check  was  handed  to 
him,  and  after  being  carefully  examined  by  him  was  returned  withoat 
any  remark,  as  the  bank  clerk  testifies,  but  he  says  he  stated  it  had 
not  been  signed  by  him.  On  his  way  back  to  his  office  he  met  liis 
book-keeper,  who  had  the  sole  charge  of  his  bank  account  and  cash, 
told  him  of  the  discovery  he  had  made  that  the  latter  (the  book- 
keeper) had  counterfeited  his  signature  to  the  check  for  $2500,  and 
asked  him  if  that  was  the  only  loss  he  would  sustain,  and  on  being 
assured  it  was,  he  determined  to  bear  it,  and  not  expose  the  matter, 
and  continued  the  book-keeper  in  his  employment  as  before,  until 
about  the  sixth  or  seventh  of  January  following,  when  he  discovered 
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and  denonnced  the  forgery  of  the  check  for  $1700.  The  signatiire  to 
each  was  in  the  haadwritiDg  of  the  book-keeper,  who,  to  provide  for 
them,  deposited  to  plaintiff's  credit  certain  checks  drawn  to  the  order 
of  plaintiff  by  a  young  clerk  of  the  latter,  on  other  banks,  and  indorsed 
thus:  'Tor  deposit,  G.  De  Feriet,  per  E.  Davenport,"  the  book- 
keeper. The  first  of  these  deposits,  made  of  thirty-first  of  December, 
16G7,  was  realized,  and  produced  a  surplus,  which  was  drawn  on  by 
several  genuine  checks  of  the  plaintiff.  The  check  forming  the  second 
deposit  was  retamod  dishonored,  thus  i>roducin&:  the  overdraft  claimed 
in  reconvention. 

Under  these  circumstances,  it  is  clear  that  the  plaintiff  can  not  be 
heard  to  disavow  the  check  for  $2500.  The  case  of  Etting  v.  Commer- 
cial Bank,  7  R.  459,  rests  on  very  different  facts.  So  fiir  as  was  in  his 
power,  he  condoned  this  offense  cf  his  book-keeper,  and  made  the 
transaction  his  own.  He  could  but  have  known  that  the  deposit  made 
to  cover  this  overdraft  was  not  made  with  his  funds,  and  that  conse- 
quently the  payment  of  said  check  resulted  in  no  injury  or  loss  to  him, 
but  that  really  his  balance  was  increased  by  the  said  deposit,  out  of 
which  his  subsequent  checks  were  paid.  The  only  point  upon  which 
any  doubt  can  be  raised  is  whether  he  is  liable  for  the  overdraft  result- 
ing from  the  payment  of  the  second  forged  check. 

In  the  case  of  Duconge  v.  Forgay,  it  was  held  that  an  authorization 
to  indorse  other  promissory  notes  can  not  be  inferred  from  the  fact  that 
the  party  whose  name  was  forged  on  them  did  not  publicly  denounce 
the  forgery  which  first  came  to  his  knowledge,  nor  will  the  neglect  to 
denounce  the  crime  to  the  public  authorities  make  such  party  respon- 
sible for  other  forgeries  of  his  name,  then  unknown  to  him,  or  give  rise 
to  an  action  for  damages  under  articles  2294  and  2295,  C.  C.  But  here 
the  plaintiff  is  sought  to  be  made  liable,  not  simply  for  his  failure  to 
denounce  the  forgery  to  the  public  authorities  when  bronght  to  his 
knowledge,  but  because  by  his  words  and  acts  he  threw  the  bank  off 
<fi  its  guard  and  enabled  the  guilty  person  to  repeat  the  fraud  npon  the 
«Lme  party.  In  the  case  of  Forgay,  the  forger  was  a  friendly  acquaint- 
ance, but  not  in  his  employment,  and  rather  than  expose  his  friend,  he 
guaranteed  the  payment  to  the  holder  of  the  forged  indorsement  first 
made  known  to  him ;  but  when  sued  by  another  and  different  party  on 
another  forged  indorsement,  he  was  relieved  from  liability,  on  the 
principle  above  stated.  In  this  case,  however,  the  forger  was  the  con- 
fidential clerk  of  plaintiff,  had  charge  of  his  bank  book,  made  deposits 
and  kept  his  cash  and  bank  accounts ;  when  plaintiff  discovered  the 
^first  forgery  he  used  ambiguous  language  to  the  bank  officer,  continued 
the  forger  in  the  saniie  confidential  position,  sanctioned  the  deposit 
made  to  meet  the  forged  check,  drew  upon  the  surplus  remaining  after 
leplacing  the  overdraft,  and  thus  relieved  the  bank  from  the  charge  of 
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imprudence  in  payiDg  a  subsequent  check  similarly  si^ed.  .Indeed,  a 
careful  examination  of  the  evidence  will  leave  a  well  founded  doubt  aa 
to  whether  the  bank  was  made  aware  that  the  check  for  $2500  was 
actually  a  for/j;ery  until  after  the  payment  of  the  one  for  $1700.  The 
only  direct  evidence  on  this  point  is  the  statement  of  plaintiff  himself, 
when  called  to  the  stand  the  second  time,  that  upon  returning  said 
check  to  the  bank  clerk  he  remarked  it  had  not  been  signed  by  him, 
and  his  first  declaration,  before  going  to  the  bank,  that  he  had  drawn 
no  check  that  day.  The  officers  of  the  bank  may  have  inferred  that, 
although  not  signed  by  the  plaintiff  himself,  he  did  not  consider  it  a 
forgery.  Be  this  as  it  may,  we  are  led  to  the  conclusion  that  the  pecu- 
liar facts  and  circumstances  of  this  case,  taken  together,  must  relieve 
the  bank  from  the  stringent  rule  that  the  depositary  must  take  care  to 
pay  none  but  the  checks  or  drafts  of  the  depositor  himself  or  hia 
acknowledged  special  agent,  and  that  this  is  a  proper  case  to  apply  the 
equitable  principle  that  where  one  of  two  innocent  parties  must  suffer, 
it  should  be  he  who  was  the  cause  or  occasion  of  the  confidence  and 
consequent  injury  of  the  other. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  defendant  recover  of  plaintiff  the  sum  of  $1774  59,  with  legal 
interest  from  sixth  January,  1868,  and  costs  in  both  courts. 

Rehearing  refused. 


No.  3194. — C.  Landry,  etc.,  v.  M.  Landry  et  als. 

Notes  that  have  been  j^ven  by  the  difTerent  partners  in  settlement  of  a  partnership,  irhich 
have  fallen  into  third  hands  after  maturity,  can  only  be  enforced  against  the  makers 
thereof  to  the  extent  to  which  each  member  be  fonnd  to  bo  indebted  to  the  partnership. 
In  finch  a  case  the  third  holders,  after  matarity,  acquired  no  greater  rights  to  thenotes 
in  their  iK>ssession  than  the  partnership  itself  would  have  had,  had  they  remained  in, 
the  possession  of  its  agent  for  final  settlement. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberrille. 
Posey,  J.     Talbot  iSc  Petit,  for  plaintiffs  and  appellees.     William  2?. 
JRoherison,  for  inj^rvenors  and  appellants. 

Howell,  J.  An  ordinary  partnership  for  planting  purposes  was 
formed  in  1852,  to  continue  to  the  first  of  January,  1862,  under  tho 
name  of  B.  A.  Landry  &  Co.,  not  to  be  dissolved  by  the  death  of  ono 
or  more  members,  and  was  composed  of  B.  A.  Landry,  Caroline  Landry, 
wife  of  D.  Breaux,  M.  Landry,  0.  Landry,  S.  Landry,  widow  of  J.  A. 
Siviere,  and  D^  Breaux.  They  held  in  common,  as  coproprietors,  certain 
lands,  slaves  and  movable'^,  described  and  valued  in  the  act  of  partner- 
ship. The  proportion  of  each  was  fixed,  and  the  managing  agent,  B. 
A.  Landry,  appointed  therein.  In  December,  1858,  five  of  the  partners 
(B.  A.  Landry  having  died)  had  a  settlement,  appeared  before  a 
notary,  acknowledged  severally  to  be  indebted  to  the  firm  in  certain. 
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Bams  as  advances,  made  their  notes  respectively  for  the  amount  so 
acknowledged  by  each,  payable  in  all  the  month  of  March,  1862,  after 
the  date  fixed  for  the  expiration  of  the  partnership,  and  to  secure  the 
payment  thereof  gave  each  a  mortgage  on  their  undivided  individual 
interests  in  the  lands  and  slaves.  Tliese  notes  were  at  the  time  deliv- 
ered to  M.  Landry,  who  had  been  appointed  the  agent. 

In  April,  18G7,  the  plaintiff,  a  maker  of  one  of  the  notes,  instituted 
this  suit  on  them  for  the  nse  and  benefit,  as  alleged,  of  the  firm. 
Pending  the  suit,  after  default  but  before  answers  were  filed,  the  note» 
were  seized,  in  April,  1868,  under  a  garnishment  process  on  an  execu- 
tion in  the  suit  of  A.  Mire  v,  B.  A.  Landry  &'Co.;  were  bought  at  a 
sheriff's  sale  thereunder  by  the  plaintiff  in  the  writ;  subsequently  sold 
again  at  a  probate  sale  and  bought  by  one  A.  Levert,  Jr.,  who  inter- 
vened herein  in  April,  1869,  to  prosecute  the  suit  to  judgment,  with 
recognition  of  mortgage  in  his  favor  as  owner  and  holder  of  the  notea 
against  eacb  maker.  Defenses  were  here  made  by  all  the  makers  or 
their  legal  representatives,  and  also  the  representatives  of  the  first 
deceased  partner,  6.  A.  Landry,  that  said  notes  were  intended  as  mere 
acknowledgments  of  sums  of  money  received  by  the  partners,  to  be 
accounted  for  at  the  final  liquidation  of  the  partnership  and  partition 
of  its  assets;  that  this  suit  was  instituted  by  C.  Landry  simply  as  a 
precaution  to  prevent  the  accruing  of  prescription,  and  not  to  enforce 
payment  except  in  final  settlement;  that  some  of  the  makers  are  not 
indebted  to,  but  creditors  of  the  firm;  that  those  who  are  debtors  have 
withdrawn  from  the  p<irtnership  more  than  their  share,  and  have  no 
interest  subject  to  mortgage;  and  that  a  settlement  and  partition  are 
necessary.  They  pray  that  the  intervention  of  Levert,  Jr.,  be  dis- 
missed, that  an  inventory  and  sale  of  the  partnership  property  b& 
made,  and  the  parties  referred  to  a  notary  for  a  final  partition.  To 
this  demand  for  a  partition  the  intervenor  excepted.  Several  other 
Boits  against  some  of  the  partners  and  against  the  firm  were  consoli  - 
dated  with  this,  and  all  tried  together.  Pending  the  proceedings  the 
property  was  sold  by  consent,  and  on  the  prayer  o.f  the  intervenor, 
Levert,  the  proceeds  held  subject  to  the  order  of  court.  Judgment 
was  rendered  against  the  demand  of  said  intervener  on  the  notes,  but 
ordering  him  to  be  paid  with  preference  the  amount  of  two  judgments- 
held  by  him  against  the  firm,  and  referring  the  other  parties  to  a  notary 
for  a  final  partition.     From  this  judgment  A.  Levert,  Jr.,  appealed. 

Under  the  circumstances  the  partners  had  the  riglit  to  show  how  the 
notes  originated,  the  object  of  making  them,  and  that  they  did  not 
owe  the  firm.  The  intervenor  and  his  assignor  or  author  acquired 
them  long  after  maturity,  and  all  the  defenses  could  bo  made  to  them 
in  his  hands  that  could  be  in  the  hands  of  the  payee  or  firm.  Ho 
acquired  no  more  rights  than  the  partnership  had,  and  it  is  fully  shown 
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that  this  was  a  mode  adopted  for  conducting  tbe  partnership  affiurs  in 
this  re8x>ect,  and  tbe  notes  were  held  to  be  used  only  in  a  settlenient 
among  the  partners,  and  the  intervenor  really  acquired  nothing  by  his 
purchase.  Much  of  the  litigation  was  useless,  and  some  of  it  baseless, 
but  we  think  the  district  judge  has  correctly  solved  the  matters  before 
him. 
Judgment  affirmed. 


No.  2253. — Babbitt,  Goodb  &  Co.  v.  The  Sun  Mutual  Insurance 

Company. 

The  steamboat  Mars  took  on  board  at  New  Orleans,  in  1861,  a  cargo  of  sngar  consigned  to 
Babbitt,  Goode  &  Co.,  at  Cincinnati,  Ohio.  The  sngar  was  insured  in  fkvor  of  the  con- 
signees in  the  office  of  the  Snn  Mutual  Insurance  Company  of  New  Orleans.  When 
opposite  the  town  of  Helena,  on  the  Mississippi  river,  the  boat  was  fired  at  by  a  cannon 
shot  and  brought  to  the  bank ;  a  mob  took  possession  of  the  boat  and  cargo  of  sugar, 
which  became  a  total  loss  to  the  owners.  The  insurance  company  resist  the  payment  of 
the  policy  on  the  grounds  t 

J^«^— That  the  owners  of  the  cargo  not  having  made  an  abandonment  and  the  cargo  not 
having  been  an  immediate  total  loss,  they  were  not  entitled  to  recover  on  that  account. 
Held — That  so  far  as  the  owners  were  concerned,  from  the  moment  the  sngar  was  taken 
possession  of  by  the  mob,  it  became  a  total  loss  to  them,  and  no  act  of  abandonment  on 
their  part  was  necessary  to  entitle  them  to  recover  on  the  policy. 

Second — That  the  taking  of  the  sugar  at  Helena  was  a  capture  or  detention  by  the  enemies 
of  the  United  States,  and  that  such  capture  or  detention  was  not  among  the  perils 
insured  against.  Held — That  it  having  been  established  by  the  testimony  that  the  per- 
sons at  Helena  who  took  forcible  possession  of  the  sngar  were  not  acting  under  any 
legally  constituted  authority  of  any  State  or  government  whatever,  but  were  acting 
simply  as  a  mob,  the  underwriters  could  not  avail  themselves  of  this  defense  to  escape 
liability  under  this  state  of  facts. 

Third — That  the  nnderwritera  were  not  liable  because  the  taking  of  the  sugar,  under  the 
circumstances,  is  not  included  in  either  the  special  or  general  words  of  the  peril  clause 
of  the  policy.  The  perils  are  as  follows :  "  Of  the  rivers,  fires,  rovers,  assailing  thieves 
and  all  other  perils  and  losses  and  misfortunes  that  have  or  shall  come  to  the  hurt, 
detriment  or  damage  of  the  said  goods  and  merchandise  or  any  part  thereof  by  reason 
of  the  dangers  of  the  river."  Hold— That  the  taking  of  the  sugar  by  the  mob  at  Helen* 
was  covered  by  the  general  terms  of  the  .peril  clause  in  the  policy ;  that  while  the  mob 
at  Helena  could  not  properly  be  classed  as  assailing  thieves,  because  the  evidence  did 
not  establish  that  it  was  done  animo  furandl,  yet  the  acts  were  of  such  a  character  that» 
if  not  reducible  from  the  special  words  of  the  policy,  they  were  dearly  included  within 
the  general  words  at  tlie  end  of  the  peril  clause. 

APPEAL  ft>om  the  Sixth  District  Court,  parish  of  Orleans.  CooUy,  J. 
Hornor  &  Benedict,  for  plaintiffs  and  appellees.  J*  A,  Mayhin, 
Lcovy  &  Monroe,  for  defendant  and  appellant. 

Howe,  J.  Action  upon  a  river  policy  of  insurance  on  seventy-five 
hogsheads  of  sugar,  at  and  from  New  Orleans  to  Cincinnati,  on  steam- 
boat Mars,  dated  April  19,  1861.  The  answer  admifis  the  execution  of 
the  policy,  denies  that  the  plaintiffs  owned  or  were  interested  in  the 
property  insured,  and  denied  generally  the  liability  of  the  defendant. 
There  was  judgment  for  plaintiffs,  and  defendant  appealed. 

First — The  interest  of  plaintiffs  in  the  goods  covered  by  the  policy  is 
fully  established  and  is  not  contested  in  this  court. 
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Second — The  liability  of  defeDdant  is  alleged  to  be  for  a  total  loss, 
under  the  following  circumstaDces;  On  the  twenty-fourth  April,  1861, 
as  the  boat  was  passing  the  town  of  Helena,  Arkansas,  a  mob  of  citi- 
zens fired  a  cannon  across  her  bow,  compelled  her  to  land,  took 
possession  of  her  and  her  cargo  and  kept  oossession.  Tlie  suirar  of 
plaintiffs  thus  became  a  total  loss. 

The  defendant  contends  that  there  has  been  no  abandonment  by 
plaintiffs,  and  that  an  abandonment  within  a  reasonable  time  was 
essential  to  make  the  loss  total.  But  we  think  that  whatever  may 
have  been  the  exact  nature  of  the  seizure  or  taking  of  the  goods  by 
the  mob,  its  effect  was  to  cause  the  subject  matter  of  the  insurance  to 
be  totally  lost  to  the  owners.  Twelve  days  after,  the  State  of  Arkan- 
sas seceded  and  at  once  became  involved  in  the  war  of  the  rebellion. 
The  plaintiffs,  residing  at  CinciDuati,  became  cut  off  from  all  practical 
communication  and  lawful  relation  with  both  the  defendant,  in  New 
Orleans,  and  the  people  of  Helena,  in  Arkansas,  and  the  sugar  soon 
disappeared,  either  by  theft  or  tortious  conversion.  In  the  spring  of 
1862  communication  between  Cincinnati  and  New  Orleans  became 
possible  by  the  occupation  of  the  latter  place  by  the  national  forces ; 
bat  communication  between  New  Orleans  and  Arkansas  was,  for  th6 
same  reason  and  at  the  same  time,  cut  off.  This  suit  was  began  iu 
Febrnary,  18G4.  An  abandonment  in  the  usual  form  would,  at  all 
times,  have  been  an  idle  ceremony,  of  no  benefit  to  defendant. 
MuUett  V.  Shedden,  13  East.  304 ;  Mellish  v.  Andrews,  15  East.  13. 

Bat,  furthermore,  the  demand  for  payment  as  for  a  total  loss  made 
early  in  1864  amounted  to  an  abandonment  (Cassidy  v.  Louisiana 
InsnraLce  Company,  6  N.  S.  422),  and  ior  all  x)ractical  purposes  was  as 
asefal  to  defendant  as  if  made  the  moment  New  Orleans  was  reoc- 
cnpied  by  the  United  States  forces. 

Third — The  next  defense  urged  is  that  the  taking  of  the  sugar  was  a 
capture  or  detention  by  enemies  of  the  United  States,  and  that  such 
capture  or  detention  not  being  a  peril  insured  against,  the  defendant  is 
not  liable.  We  can  not  assent  to  this  view.  The  persons  in  Helena 
by  whom  the  sugar  was  seized,  "  some  of  it  sold  and  some  carried  to 
Little  Bock,''  are  proved  to  have  been  citizens  of  the  place,  acting 
nnder  no  pretext  of  authority,  but  simply  as  a  mob.  It  may  be  sup- 
posed, from  the  record,  that  they  made  the  seizure  because  the  vessel 
and  cargo  were  believed  by  them  to  belong  to  persons  in  Cincinnati, 
bat  the  reason  of  the  outrage  does  not  necessarily  determine  its 
character.  The  motive  is  One  things  the  authoiity  set  up  another. 
They  neither  represented  nor  claimed  to  represent  any  State  or  gov- 
ernment, real  or  imaginary,  actual  or  pretended.  The  cases  of  Fifield 
V.  Pennsylvania  Insurance  Company,  47  Penn.  166;  Dole  v.  New 
England  Insurance  Company,'  6  Allen  373 ',  and  Dole  v.  Merchants* 


316  SUPREME  COURT  OP  LOUISIANA. 

. ^ 4 

Babbitt,  Goode  &,  Co.  y.  The  Sim  Mutual  Insurance  Company. 

Mutual  Insurance  Company,  51  Maine  465 ;  and  Mauran  v.  Alliance 
Insurance  Company,  6  Wallace  1,  where  the  risk  of  capture  was 
excepted  and  the  taking  by  Confederate  cruisers  was  held  to  he  a 
capture,  are,  therefore,  not  in  point.  The  case  of  Nesbitt  v,  Lushing- 
ton,  4  Term  783,  more  nearly  resembles  this.  There  the  vessel  being 
forced  by  stress  of  weather  into  Elly  Harbor,  coast  of  Ireland,  and 
there  being  a  famine  at  the  time,  the  people  came  on  board  and  took 
control  of  the  ship  from  the  captain  and  crew  by  violence,  and  weighed 
her  anchor,  by  whicli  she  drove  on  a  reef  of  rocks  and  was  stranded. 
They  compelled  the  captain  to  sell  the  corn  on  board  at  three-fourths 
its  invoice  price,  except  ten  tons  lost  by  stranding.  Lord  Kenyon  said 
that  the  case  did  not  fall  within  the  meaning  of  *'  arrests,  restraints 
and  detainments  of  kings,  princes  and  people  ;^'  that  '^  people  "  meant 
'*  the  ruling  power  of  the  country,"  which  this  mob  was  not.  Miv 
Justice  Buller  was  of  the  same  opinion  and  seems  to  have  considered 
the  acts  of  the  mob  as  "  wrongful  acts  of  individuals,"  which  are 
usually  described  as  perils  of  '*  pirates,  rogues  and  thieves." 

Fourth — It  is  contended  by  the  defendant,  lastly,  that  it  can  not  be 
held  liable  because  the  taking  is  not  included  in  either  the  special  or 
general  words  of  the  peril  clause  of  the  policy.  The  perils  are  as 
follows :  "  Of  the  rivers,  fires,  rovers,  assailing  thieves,  and  all  other 
perils  and  losses  and  misfortunes  that  have  or  shall  come  to  the  hurt, 
detriment  or  damage  of  the  said  goods  and  merchandise  or  any  part 
thereof  by  reason  of  the  dangers  of  the  river.*' 

The  judge  a  quo  thought  that  this  mob  of  citizens  were  assailing 
thieves,  but  we  may  doubt  the  safety  of  such  a  conclusion,  for  it  is  not 
clear  that  they  took  the  property  animo  furandi.  But  tbeir  acts  may 
still  fall  under  the  general  words  of  the  peril  clause.  It  is  well  settled 
that  these  general  words  do  not  extend  the  scope  of  the  policy  so  as  to 
include  perils  beyond  and  entirely  different  from  those  specially 
enumerated.  But  it  is  equally  well  settled  that  it  has  some  effect  in 
embracing  risks  of  a  character  similar  to  those  specially  insured 
against  ejusdem  generis. 

But  the  defendant  urges  that  the  last  words  of  the  general  clause, 
"  by  reason  of  the  dangers  of  the  river,"  restrain  its  operation  to  one 
alone  of  the  previously  enumerated*  risks,  namely,  perils  "  of  the 
rivers."  This,  in  effect,  is  to  say  that  the  defendant  insured  against. 
*'  the  perils  of  the  rivers  and  all  other  perils  of  the  river,''  for  that  is 
what  the  general  clause,  thus  interpreted,  amounts  to  in  brief.  Sucb 
a  construction  does  not  seem  reasonable  or  necessary.  On  the  con- 
trary, it  would  seem  the  defendant  intended  by  its  language  to  say 
that  it  took  certain  risks  and  all  others  ejusdem  generis  that  might 
occur  during  the  navigation  of  the  river  from  New  Orleans  to  Cin^ 
cinnatL 
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It  remains,  therefore,  to  inquire  if  the  acts  in  question,  though  not 
doDe  aninio  furandi,  \rere  efusdem  generis  Tvith  those  specially  insured 
against,  y\z :  the  acts  of  '*  rovers  and  assailing  thieves." 

In  Naylor  v.  Palmer,  8  Exchequer  750,  where  the  passengers,  who 
were  coolies,  rose  upon  the  crew  and  with  violence  seized  the  vessel, 
the  court,  Chief  Baron  Pollock,  said :  *'  The  act  of  seizure  of  the  ship 
and  taking  it  out  of  the  possession  of  the  master  and  crew,  by  the 
passengers,  was  either  an  act  of  piracy  and  theft,  and  so  within  the 
express  words  of  the  policy,  or,  if  not  of  that  quality  because  it  was 
not  done  animo  furandi,  it  was  a  seizure  ejusdem  generis  analogous  to 
it  or  to  barratry  of  the  crew,  falling  within  the  general  concluding 
words  of  the  perils  enumerated  by  the  policy."  This  case  having 
been  taken  up  to  the  Exchequer  Chamber,  was  afSrmed,  the  court, 
Coleridge,  B.,  saying  that  the  acts  of  the  passengers  were  ''either 
direct  acts  of  piiticy  or  acts  so  entirely  ejusdem  generis  that  if  not 
reducible  to  the  special  words  of  the  policy,  tliey  were  clearly  included 
within  the  general  words  at  the  end  of  the  peril  clause.*' 

Similar  language  may  be  applied  in  this  case  to  the  acts  which 
cauj^ed  the  total  loss  to  the  plaintiffs  of  their  goods.  They  may  not 
be  the  acts  of  *' rovers  and  assailing  thieves,"  for  these  imply  the 
nnimus  furandi,  but  the  taking  was  ejusdem  generis;  it  was  without 
any  pretense  of  sanction  by  even  a  pretended  authority,  and  the 
evidence  shows  it  was  accompanied  with  acts  of  robbery,  the  bar  of 
the  boat  being  not  unnaturally  a  special  object  of  plunder.  We  con- 
clude, therefore,  that  this  taking  was  a  peril  included  in  the  general 
words  at  the  close  of  the  ueril  clause,  and  that  there  is  no  error  in  the 
judgment. 

Judgment  affirmed. 

Rehearing  refused. 


No.  3201. — ^A.  Bartell  v,  J.  G.  Lallandb. 

The  obligations  between  employer  and  laborer  on  a  plantation  are  reciprocal.  If  liie  employer 
discharge  the  laborer  before  the  time  of  his  engagement  has  expired,  without  any  Jast 
cause,  he  at  once  incurs  the  liability  of  paying  the  laborer  for  the  whole  time  of  his 
enei^^ment.  On  the  contrary,  If  the  laborer  leaves  his  employer  before  the  time  of  his 
engagement  has  expired,  without  any  Just  cause,  he  thereby  forfeits  all  the  wages  that 
may  be  due  him,  and  contracts  the  obligation  to  return  all  moneys  that  he  may  have 
received  from  his  employer  on  account  of  such  employment.  Therefore,  if  the  evidence 
shows  iiiat  the  laborer  left  his  employer  without  any  Just  cause  before  the  time  of  his 
engagement  had  expired,  he  can  not  recover  from  the  employer  any  wages  for  the  time 
he  has  served. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Natchi- 
toches.    Orshomey  J.     C,  F,  Dranguet,  for  plaintiff  and  appellee. 
Fierson  &  Levyj  for  defendant  and  appellant. 

This  case  was  tried  by  a  jury  in  the  court  below. 

Howell,  J.    Plaintiff  claims  $550  as  the  value  of  his  share  of  the 
crop  of  1869  and  $300  damages,  on  the  allegation  that  he  was  dis- 
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charged  without  cause  by  defendant,  the  proprietor  and  employer. 
The  defense  is  that  plaintiff  abandoned  the  crop  without  the  consent 
and  against  the  remonstrances  of  defendant,  by  which  he  put  an  end 
to  the  contract  and  forfeited  his  rights  to  any  interest  or  part  therein ,. 
which  defendant  informed  him  would  be  the  result  of  his  so  leaving,, 
and  that  defendant  was  thereby  damaged  to  the  amount  of  $300. 
Plaintiff  obtained  a  verdict  and  judgment  for  $436  17,  and  defendant 
appealed. 

It  is  shown  that  in  May,  1869,  when  seven  laborers  previously 
employed  by  defendant  left,  the  plaintiff  undertook,  with  one  other,^ 
to  cultivate,  gather  and  save  the  crop  for  one-third  in  kind  (one-sixth 
to  plaintiff),  when  the  com  was  gathered  and  the  cotton  baled  for 
market,  the  defendant  to  furnish  supplies,  etc.;  that  in  August  plaintiff 
left,  as  he  professed,  for  a  week  to  visit  his  children,  when  the  crop 
needed  his  attention  and  labor,  and  notwithstanding  the  objections^ 
and  remonstrances  of  defendant,  and  being  told  expressly  if  he  left  he 
would  lose  his  rights  to  the  crops;  that  at  the  expiration  of  about 
sixteen  days,  and  after  defendatit  had  hired  other  laborers,  plaintiff 
returned  and  offered  to  resume  work  and  complete  his  contract,  to- 
which  defendant  objected,  and  upon  the  former's  persisting  in  working 
on  the  place,  the  latter  had  him  taken  before  a  justice  of  the  peace, 
who  ordered  that  he  should  leave  the  place. 

Under  these  circumstances  there  was  no  just  cause  for  the  plaintiff's^ 
leaving,  and  he  certainly  put  an  end  to  the  agreement,  and  it  rested 
with  the  defendant  whether  he  would  renew  it  or  not. 

Art.  2750  [2721]  C.  C.  provides,  if  "a  laborer,  after  having  hired  out 
his  services,  should  leave  his  employer  before  the  time  of  his  engage- 
ment has  expired,  witliout  any  just  cause  of  complaint  against  the 
employer,  the  laborer  shall  thereby  forfeit  all  the  wages  that  may  be 
due  to  him,  and  shall  moreover  be  compelled  to  repay  all  the  money 
he  has  received,  either  as  due  for  his  wages  or  in  advance  thereof  oa- 
the  running  year,  or  on  the  time  of  his  engagement."  The  two  pre- 
ceding articles  make  the  obligations  and  rights  of  laborers  on  planta- 
tions and  in  manufactures  and  their  employers  reciprocal.  The  law- 
recognizes  no  difference  between  them.  Laborers  are  as  fully  and 
stringently  bound  by  the  terms  and  obligations  of  their  contracts  as 
their  employers  are,  and  when  they  violate  them  they  must  bear  the 
legal  consequences.  The  great  importance  of  the  agricultural  interests 
of  this  country  demand  that  these  rules  of  law  and  justice,  as  well  as- 
others,  be  maintained  in  all  their  vigor  and  integrity. 

The  defendant  is  entitled  to  no  damages  in  this  case. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  and 
verdict  of  the  jury  be  set  aside  and  annulled,  and  that  there  be  judg- 
ment in  favor  of  defendant,  with  costs  in  both  courts. 
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No.  3249. — Artemisb  E.  Bird  v.  J.  V.  Duralde,  Sheriff,  et  als. 

In  ft  aoit  by  the  wife  who  has  been  separated  in  property  trom  her  hnsband  and  authorized 
to  administer  her  own  affidrs,  by  way  of  tJiird  opposition  against  the  creditors  of  her 
husband,  who  have  seized  the  crop  as  the  property  of  her  hosband,  it  is  incumbent  npon 
her  to  establish  the  validity  of  her  Judgment  of  separation.  If  she  show,  in  answer  to 
the  objection  that  her  Judgment  is  invalid  because  her  husband  was  solvent  and  had 
ample  means  to  satisfy  her  demands  after  paying  all  his  liabilities  at  the  time  her  suit 
was  brought,  that  his  afblrs  were  in  a  disordered  and  embarrassed  condition,  and  that, 
after  paying  his  debts  he  would  have  nothing  left  with  which  to  satisfy  her  olaims,  then 
she  will  be  held  to  have  had  the  right  to  institute  and  prosecute  her  suit  for  a  separation 
of  property.  If  she  show,  in  answer  to  the  objection  that  her  Judgment  of  separation  is 
nuH  beoaose  she  has  not  made  proper  efforts  to  enforce  it,  that  she  has  caused  repeated 
executions  to  issue  thereon,  and  has  realized  but  a  small  portion  thereof  which  has  been 
credited  on  the  Judgment,  that  in  addition  to  her  proceedings  by  execution,  she  has  taken 
in  part  payment,  at  a  fair  price,  certain  lots  of  ground  belonging  to  her  husband,  which 
have  also  been  credited  on  the  Judgment,  then  she  wiU  be  held  to  have  made  proper 
efforts  to  enforce  payment,  and  her  Judgment  of  separation  of  property  will  not  be  held 
to  be  void  on  that  account. 

The  wife  having  established  the  validity  of  her  claim,  her  right  to  institute  and  prose- 
cute her  suit  for  a  separation,  and  having  shown  that  she  has  made  every  possible 
effort  to  enforce  her  Judgment,  and  having  shown  also  that  a  large  portion  of  the  real 
estate  belonged  to  and  constituted  her  sepsrate  estate  before  her  marriage,  she  must  be 
hdd  to  be  entitled  to  administer  it,  and  to  ei^oy  in  her  own  right  the  crops  made  after 
the  rendition  of  her  Judgment  of  separation  of  property  from  her  husband. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  West  Baton 
Rouge.  JPosey^  J.  Samuel  P.  Qreves  and  A.  8.  Herron^  for  plaintiff" 
and  appellee.  White  (&  Eoberison,  Barrow  dt  Pope  and  huqua  (&  Oalli^ 
Aa»,  for  defendants  and  appellants. 

Taliaferro,  J.  This  controversy  is  between  a  wife  alleging  she  is- 
aeparate  in  property,  and  the  creditors  of  her  husband.  Tlie  wife,  wha 
is  the  plaintiff  in  this  suit,  instituted  this  proceeding  by  way  of  third 
opposition,  claiming  the  proceeds  of  a  crop  of  sugar  raised  in  the  year 
1869,  chiefly,  as  she  alleges,  on  her  own  plantation,  but  partly  on  that 
of  her  husband ;  the  said  crop  of  sugar  and  the  molasses,  the  product 
of  her  cultiyation  for  the  year  1869  haying  been  seized  under  execu- 
tions issued  under  judgments  of  various  creditors  of  her  husband  and 
advertised  for  sale  by  the  sheriff.  She  shows  that  by  judgment  of  a 
competent  court,  rendered  on  the  twentieth  of  July,  1866,  she  was 
decreed  to  be  separate  in  property  from  her  husband  and  authorized  to 
administer  her  separate  estate.  She  alleges  that  by  the  authorization 
80  decreed  she  has  continued  to  administer  her  separate  property  inde- 
pendently of  her  husband,  and  in  so  administering  it,  she  has  carried 
on  the  cultivation  of  her  plantation  in  her  own  interest  and  for  her 
separate  use  and  benefit. 

During  the  month  of  December,  1869,  executions  were  issued  in  four 
several  cases  on  judgments  of  the  creditors  against  Thompson  W. 
Bird,  the  plaintiff's  husband,  and  all  his  real  estate,  consisting  of  his 
one-third  interest  in  the  *'  Hollywood  Plantation,'*  the  Bellevue  Place^ 
several  detached  parcels  of  land,  mules,  stock,  farming  utensils,  etc., 
ireie  seized  and  sold  on  the  fifth  of  March,  1870,  on  a  credit  of  twelve 
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monthsy  the  proceeds  amounting  to  $36,095,  for  which  bonds  were  taken 
from  the  varioas  purchasers  according  to  law.  Previous  to  the  sale, 
s,n  execution  was  issued  on  the  wife^s  judgment,  and  the  same  property 
was  seized.  The  property,  it  seems,  brought  an  amount  exceeding  that 
of  the  prior  mortgages.  The  sugar  crop  of  1869  and  the  molasses  were 
sold  by  [consent,  and  the  money  held  subject  to  tlie  decision  of  the 
suit. 

The  proceeds  of  the  sale  of  the  real  estate  over  and  above  the 
amount  of  the  prior  mortgages  and  those  of  the  sugar  and  molasses 
form  the  subject  of  the  contest.  The  wife  claims  the  latter  as  owner, 
the  former  by  her  tacit  and  judicial  mortgage.  The  creditors  oppose 
her  claims,  alleging  the  illegality  of  her  judgment  on  various  grounds, 
and  they  contend  tliat  the  crop  of  1869  seized  under  execution  was  the 
property  of  her  husband  or  of  the  community  and  subject  to  the  pay- 
ment of  his  debts. 

Judgment  was  rendered  in  favor  of  the  plaintiff;  her  judgment  of 
separation  of  property  was  held  to  be  valid,  and  she  was  decreed  to  be 
the  owner  of  the  crop  of  1869,  and  entitled  to  its  proceeds.  The  judg- 
ment of  1866,  dissolving  the  community  of  acquets  and  gains,  awarded 
the  wife  the  sum  of  $3550  24  on  account  of  paraphernal  funds  received 
by  the  husband,  and  recognized  a  legal  tacit  mortgage  against  her  hus- 
band to  date  and  take  effect  from  the  year  1837  for  a  part,  from  subse- 
quent dates  for  other  portions,  the  latest  from  February,  1856.  Several 
credits  on  this  judgment  being  deducted,  there  was  a  balance  due  at 
tlie  rendition  of  judgment  in  the  present  suit  of  $1694  38,  which  the 
court  ordered  to  be  paid  by  priority  out  of  the  proceeds  of  the  real 
•estate,  and  directed  the  remainder  to  be  distributed  among  the  other 
creditors,  according  to  law.  From  this  judgment  the  creditors 
appealed. 

The  grounds  taken  by  the  appellants  in  attacking  collaterally  the 
judgment  of  the  plaintiff  against  her  husband  are:  That  the  insol- 
vency of  the  husband  is  not  shown;  that  having  failed  to  prosecute 
her  judgment  as  required  by  law,  the  judgment  itself  became  null, 
and  as  a  consequence  the  community  existing  between  herself  and  hus- 
band was  not  dissolved ;  that  the  proceeds  of  the  crop  of  18(i9  do  not, 
therefore,  belong  to  the  plaintiff  as  her  paraphernal  means,  as  she  pre- 
tends, but  are  subject  to  be  applied  to  the  payment  of  the  debts  of  the 
husband. 

After  some  pains  taken  in  the  examination  of  the  largo  record  brought 
up  in  this  case,  we  come  to  the  conclusion  that  at  the  time  of  the  insti- 
tution of  the  plaintiff's  suit  for  a  separation  of  property  Thompsou 
W.  Bird  was  in  embarrassed  circumstances.  The  counsel  of  the  appel- 
lants haye  labored  assiduously  to  show  the  contrary,  but  we  think 
unsuccessfully.    Upon  the  basis  of  the  first  estimate  presented,   au 
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eiror  has  crept  into  the  array  of  assets,  we  apprehend,  by  giving  the 
amouDt  of  valae  of  property  assessed  to  Bird  in  1866,  and  besides  his 
interest  in  the  Hollywood  estate ;  the  latter,  we  imagine,  being  inclu- 
ded among  tlie  assessed  property  estimated  at  $32,890.  The  value  of 
his  interest  in  Hollywood  being  put  at  $8333,  this  sum  should  not 
appear  as  an  asset  if  it  be  embraced  in  the  assessment.  If  so,  the 
amount  of  liabilities  pieponderates.  The  second  tableau  is  not  more 
satisfactory.  Resort  is  had  to  doubling  the  value  of  tJie  Hollywood 
plantation,  making  it  worth  $50,000,  wliereas  in  the  first  estimate  it 
was  taken  at  $25,000,  the  value  as  shown  by  the  evidence  in  this  case  ; 
to  setting  down  as  an  asset  a  mortgage  to  Bird  by  Mrs.  Daigle  for 
$27,150,  and  adding  $6698,  amount  brought  out  by  the  first  calculatioi^ 
AS  what  Bird  is  worth  over  and  above  his  debts.  The  aggregate  in  the 
second  estimate  making  him  worth,  above  all  his  liabilities,  $42,181,  a 
6um  sufiicient  to  cover  all  the  debts  of  the  complaining  creditors,  the 
balance  due  on  the  wife's  judgment,  and  to  leave  no  inconsiderable 
sam  besides.  The  Daigle  mortgage  is  not  explained ;  it  is  not  shown 
that  the  notes  upon  which  it  is  predicated  are  held  by  Bird  or  not,  or 
whether  they  are  woi*th  anything  or  not  if  he  be  the  holder.  For 
aoght  that  appears,  they  may  have  all  been  paid.  The  introduction  of 
this  mortgage  and  the  $50,000  valuation  of  Hollywood  in  evidenco  as 
showing  ownership  of  property  in  Bird,  was  objected  to,  and  the  c^)urt 
l)elow  refused  to  admit  it,  on  the  ground  that  it  was  offered  after  testi- 
mony had  already  been  taken  on  botli  sides  of  the  question  relating  to 
the  indebtedness  of  Bird  and  his  means  of  discharging  it ;  that  the 
same  was  offered  at  an  improper  time  and  out  of  the  regular  order  of 
taking  testimony,  and  was  calculated  to  take  the  plaintiff  off  her 
guard  and  by  surprise.  A  bill  of  exceptions  was  taken  by  the 
defendants. 

We  deem  it  unnecessary  to  decide  upon  the  bill  of  exceptions,  as 
the  testimony,  had  it  been  admitted,  would  be  contradictory  in  part, 
and,  upon  the  whole,  vague  and  unreliable  for  the  purpose  for  which 
it  was  sought  to  be  used. 

The  $40,000  of  assets  in  the  hands  of  the  attorney,  Greves,  of  which 
one-half,  it  is  said,  belonged  to  Bird,  consisted  of  notes  and  uncol- 
lected debts  due  the  estate  of  Abraham  Bird,  whose  executor,  it  seems, 
Thompson  W.  Bird  was.  These  were  to  a  large  extent  worthless,  and 
the  evidence  does  not  warrant  the  conclusion  that  Thompson  Bird's 
interest  in  them  was  worth  more  than  the  amount  which  the  attorney 
paid  over  to  him,  which  was  about  five  or  six  thousand  dollars  in  all. 
AU  estimates  of  the  character  of  those  made  by  the  defendants  as  to 
the  value  of  the  property  of  Bird,  are  indefinite  and  unsatisfactory. 
The  evidence  satisfies  us  that  the  situation  of  the  affairs  of  the  husband 
in  this  case  were  such  as  authorized  the  wife,  by  article  2425  of  the 
41 
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Civil  Code,  to  petition  against  her  husband  for  a  separation  of  prop- 
erty. That  the  plaintiff's  claims  against  her  husband  were  well 
founded,  seem  not  to  have  been  earnestly  controverted.  They  are- 
fully  established.  It  is  shown  that  a  large  portion  of  the  land  em- 
bracing the  Esnard  Plantation  is  her  separate  property. 

The  defendants  contend  that  the  judgment  of  the  plaintiff  and  oppo- 
nent is  null  on  the  ground  that  it  was  not  enforced  in  the  manner  con- 
templated by  law  by  a  continuous  effort  to  realize  its  amount  out  of 
the  property  of  her  husband.    We  find  that  the  wife's  judgment  was- 
obtained  on  the  twentieth  of  July,  1866;  an  execution  was  issued  on 
the  tenth  of  August  following;  property  was  seized  and  sold  the  sixth 
of  October,  and  $597  30  were  made  and  credited  on  the  judgment.. 
On  the  eleventh  September,  1866,  another  execution  issued,   under 
which  certain  judgments  were  seized,  but  we  find  nothing  in  the  record 
showing  that  anything  was  made  by  this  seizure.     On  the  twenty-ninth 
of  December,  1869,  a  fieri  facias  issued,  and  it  seems  that  the  further 
sum  of  $324  79  was  made  under  this  seizure  and  credited  upon  the^ 
judgment.    Afterwards  the  further  sum  of  $1500  was  credited  upon 
the  judgment  in  consideration  of  the  transfer  by  the  husband  of  cer- 
tain lots  of  ground  at  East  Pascagoula.    The  interval  between  the- 
issuing  of  the  first  and  last  execution,  a  period  of  about  three  years, 
the  defendant  argues  was  a  delay  fatal  to  the  validity  of  the  judgment, 
and  cites  tlie  case  of  Bertre  v.  Walker,  sheriff,  et  al.,  1  Rob.  432.    Butv 
in  that  case  no  execution  issued  on  the  wife's  judgment  until  twelve 
months  had  elapsed  from  the  rendition  of  the  judgment,  and  no  effort* 
of  any  kind  had  been  used  to  realize  its  amount.    No  payment  had. 
been  made  upoiL  it. 

We  think  that  a  sufficient  diligence  is  shown  in  iliis  case  in   the* 
prosecution  of  the  plaintiff's  judgment.    Besides  the  property  seized,, 
there  was  no  other  personal  property  of  the  husband  that  could  be 
reached.    The  interval  of  non-action  worked  no  injury  to  tlie  defend- 
ants.   The  records  show  that  they  lay  dormant  two  or  three  years . 
after  the  rendition  of  the  wife's  judgment  and  failed  to  seize  any  of 
their  debtor's  property;  that  they  waited  until  the  third  crop  made  by 
Mrs.  Bird  was  ready  for  sale,  the  first  one  perhaps  that  was  worth . 
seizing,  as  the  only  available  source  from  which  they  expected  any* 
thing.    Bird's  real  estate  was  under  heavy  mortgages,  which,  perhaps, . 
presented  a  barrier  insurmountable  to  these  defendants.    They  might 
have  interposed  in  regard  to  the  personal  property  seized  by  the  wife 
and  raised  the  issue  long  before  as  to  the  validity  of  her  judgment,, 
but  this  was  not  done. 

Lastly,  it  is  urged  by  the  defendants  that  the  cultivation  of  the- 
plantation,  though  nominally  carried  on  in  the  name  of  Mrs.  Bird,  is^ 
really  conducted  by  the  husband  for  his  own  use  and  benefit. 
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They  assert  that  the  Esnard  and  Bellevue  plantations,  with  all  the 
mules  and  farming  utensils,  belonged  to  Bird,  and  contend  that  the 
wife  could  not  cultivate  those  plantatiocs  on  her  own  account.  The 
evidence,  as  we  understand,  is,  tliat  what  is  called  the  Esnard  planta- 
tion is  the  separate  property  of  the  plaintiff;  that  her  principal  cul- 
tivation was  carried  on  upon  that  plantation;  that  she  also  had  a  part 
of  the  Bellevue  plantation  in  cultivation  in  the  years  1868  and  1869^ 
aod  that  the  greater  part  of  the  sugar  crop  of  1869  was  grown  upon 
the  Esnard  plantation.  No  effort  was  made  by  the  defendants  to 
9how  what  portion  of  that  crop  was  raised  on  the  land  of  the  husband. 
Tliey  treat  it  as  entirely  the  property  of  the  husband.  The  question 
raised  on  this  branch  of  the  contest  is,  did  the  fact  of  the  wife's  cul- 
tivation in  1369  of  a  part  of  her  husband's  plantation,  in  addition  to 
that  of  her  own,  vitiate  and  render  null  her  judgment  authorizing  her 
to  administer  her  own  affairs.  Under  all  the  facts  of  the  case  we 
think  it  did  not.  It  is  proved  that  the  management  of  the  plantation 
iras  under  her  control.  It  is  shown  that  she  made  the  contracts  with 
the  laborers  and  that  the  transactions  with  the  commission  merchant 
were  carried  on  in  her  name  through  the  agency  of  her  husband, 
acting  under  a  power  of  attorney  from  her. 

We  conclude  that  the  judgment  of  the  court  a  qua  was  properly 
rendered  and  should  be  maintaine/i.  The  clainis  of  the  wife  are 
clearly  bona  fide.  The  embarrassed  state  of  the  husband's  affairs 
authorized  her  judgment  of  separation  of  property ;  she  has  shown 
sufficient  diligence  in  the  prosecution  of  her  judgment,  and  {hat  she 
has  assumed  under  that  judgment  the  administration  of  her  separate 
estate. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of. 
the  district  court  be  affirmed,  with  costs. 

Rehearing  refused. 


No.  ^02. — ^E.  S.  Dancy,  Wife,  etc.,  v,  Martin,  Cobb  &  Co. 

A  confessioii  of  jadgmont  by  the  wife  on  obligations  which  she  haa  given  Jointly  or  in  tolido 
with  her  husband,  in  liquidation  and  settlement  of  the  debts  of  the  hnsbieaid,  is  not 
ynHing  on  the  irife.  On  the  trial  of  a  suit  by  the  wife  to  annul  a  Judgment  which  has 
been  confessed  by  her,  in  tolido  with  her  husband,  if  the  evidence  shows  that  the  parties 
were  not  separated  in  property,  and  that  the  husband  was  administering  the  estate  of 
the  -wife  as  well  as  that  of  the  oommunity,  and  that  the  debts  for  which  the  wife  con- 
fdised  Judgment  in  soHdo  with  her  husband  did  not  enure  to  her  benefit  or  to  the  benefit 
of  her  separate  estate,  such  judgment  wiU  bo  declared  null  and  of  no  effect  as  against 
the  wife. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish   of 
Madison.    Hough,  J.    JSf.  D.  i&  T.  P.  Farrar,  for  plaintiffs  and 
appellees.    Sparrow  <&  Montgomery,  for  defendants  and  appellants. 
How£LL,  J.    These  are  proceedings  by  a  married  woman  to  enjoin 
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and  annul  two  jadgments  rendered  on  twenty- eighth  October,  1861, 
upon  confessions  in  the  cases  of  Martin,  Cobb  &  Co.  if.  D.  M.  Dancy 
et  als.,  and  Cobb,  Manlove  &  Co.  v.  De  Moss  et  als.,  and  the  main 
question  involved  is  whether  or  not  the  plaintiff  was  liable  for  the 
debts  which  were  the  basis  of  said  jadgments. 

It  seems  that  in  the  latter  part  of  1845,  William  C.  De  Moss  died  ia 
Madison  parish,  leaving  five  children  and  a  large  plantation,  over  oue 
hundred  slaves  and  other  property  in  said  parish,  inventoried  at  over 
$82,000,  and  considerable  property  in  Mississippi^  that  in  March,  1846, 
David  M.  Dancy,  a  son-in-law  of  the  deceased  and  husband  of  tho 
plaintiff,  was  appointed  curator  of  the  succession ;  tliat  in  September, 
1849,  said  Dancy  was  appointed  tutor  of  three  of  the  De  Moss  children, 
then  minors;  that  the  said  plantation,  called  the  '^ Crescent  Planta- 
tion," was  very  productive  and  well  managed,  the  crops  from  1845  to 
1862,  except  two  years  of  overflow,  averaging  from  600  to  800  bales, 
the  revenues  largely  exceeding  tlie  plantation  expenses,  which  are 
estimated  by  witnesses  at  from  $5000  to  $10,000  per  annum ;  that  in 
March,  1858,  three  of  the  parties  interested  in  said  property,  to  wit: 
D.  M.  Daney,  his  wife  £.  S.  Dancy,  authorized  by  her  husband,  and 
Yannerson  De  Moss,  who  was  one  of  the  three  minors  above  referred 
to,  acknowledged  themselves  indebted  to  Martin,  Cobb  &  Co.,  mer- 
chants in   New  Orleans,   in  the  sum   of   $33,490   26,   evidenced  as 
described  in  act  of  mortgage,  by  three  notes  of  $8331  87  each,  dated 
on  twenty-eighth  February,  first  March  and  second  March,  1858,  pay- 
able on6  day  after  date  to  the  order  of,  and  indorsed  by  themselves, 
and  by  a  draft  drawn  by  said  D.  M.  Dancy  for  $7213  64  on  and  accepted 
by  G.  M.  Pinckard  &  Co.,  and  protested  on  twentieth  December,  1857, 
ahd  to  secure  the  payment  of  the  same  and  all  advances  in  cash  and 
supplies  to  be  made  to  said  Dancy  and  De  Moss,  the  said  three  parties 
mortgaged   *'an  undivided  three-fifths  interest  in  and  to"  the  aaid 
Crescent  plantation,  on  which  the  parties  resided,  and  some  eighty-two 
slaves  thereon }  that  in  April  following  the  same  parties  acknowledged 
an  indebtedness  to  G.  M.  Pinckard  &  Co.,  merchants  in  New  Orleans, 
of  $46,475,  evidenced  by  fourteen  notes  for  different  amounts,  dated 
sixteenth  March,  1858,  payable  to  the  order  of  D.  M.  Dancy,  some  at 
eleven,  some  at  twelve  and  some  at  thirteen  months  from  date,  and  to 
secure  their  payment  executed  a  mortgage  upon  "  an  undivided  three- 
fifths  interest  in  and  to"  the  same  property  j  that  on  twenty-eighth 
October,  1861,  Martin,  Cobb  &  Co.  filed  a  suit  against  the  said  parties, 
D.  M.  Dancy,  his  wife  and  Yannerson  De  Moss,  on  the  three  notes  and 
draft  described  in  the  first  act  of  mortgage,  and  two  other  claims,  one 
described  as  a  note  for  $5507  11  for  plantation  advances,  and  the  other 
as  a  balance  of  an  account  current  rendered  twenty-second  March, 
1859,  by  G.  M.  Pinckard  &  Co.,  and  by  them  transferred  to  the 
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p]aiutiJQf8|  who  asked  for  recognitio:!  of  mortgage  as  made  in  botli  the 
above  mentioned  acts  of  mortgage,  cand  upon  producing  the  coufession 
of  the  said  defendants  (the  wife  being  authorizeil  by  t!ie  husband)  od 
the  four  notes  and  tlie  account,  amounting  to  $34,62(3  60  (omitting  the 
draft  for  $7213  64),  and  filing  eight  notes  different  from  those  described 
in  the  petition,  five  only  of  which  being  signed  b}'  Mrs»  Dancy,  they 
obtained  judgment  in  solido  against  the  three  defendants  on  all  the 
claims  described  in  their  petition,  and  amounting  to  $41,840  25;  that 
on  the  same  day  Cobb,  Manlove  &>  Co.,  merchants  in  Vicksburg,  Miss., 
sued  D.  M.  Dancy,  his  wife,  Vaunerson  De  Moss,  Alice  De  Moss,  wife  of 
J.  L.  Lnm,  and  David  De  Moss  (the  three  last  being  those  to  whom  D. 
M.  Dancy  was  appointed  tutor  in  1849)  for  $7219  66,  amount  of  account 
current  rendered  them,  it  is  alleged,  as  the  owners  of  the  Crescent 
plantation  for  plantation  and  family  supplies  to  sixth  April,  1861 ,  and 
upon  producing  the  confession  of  the  said  defendants  (the  wife  being 
here  also  authorized  by  the  husband)  and  filing  an  account  made  out 
in  the  name  of  ''Dancy  &  De  Moss"  for  said  amount,  consisting  of 
charges  for  commissions  for  indorsing  and  advancing  payment  of  and 
interest  on  two  notes,  they  obtained  a  judgment  vi  solido  against  the 
defendants  for  the  amount  thereof. 

It  is  the  execution  of  these  two  judgments,  now  owned  by  T.  J. 
Martin,  which  Mrs.  Dancy  enjoins,  in  January,  1870,  and  their  nullity 
she  seeks  as  to  herself,  and  her  interest  in  the  property  held  in  com- 
mon with  her  coproi)rietors  and  codefendants,  on  the  grounds  that 
they  were  rendered  on  obligations  contracted  by  her  husband,  for 
which  she  was  in  no  manner  bound  in  law,  and  which  did  not  inure  to 
her  benefit  or  that  of  her  separate  property;  that  the  confessions  of 
judgment  are  mere  contracts,  which  she  signed  in  error  and  in  igno- 
rance of  her  rights  and  under  marital  influence,  and  that  the  said 
confessions  and  the  acts  of  mortgage  are  contracts  prohibited  and  null 
as  regards  herself. 

It  IS  yery  clear  that  a  wife  can  not  bind  herself  nor  be  held  bound 
for  a  debt  of  her  husband,  and  the  inquiry  arises  in  this  case,  were 
these  debts  the  debts  of  the  husband  or  of  the  wifef  Ihere  was  at 
the  time  no  separation  of  property  between  Dancy  and  his  wife,  and 
it  is  not  shown  that  she  had  the  separate  administration  of  her  para- 
phernal property.  On  the  contrary,  her  husband  was  administering 
and  managing  it  himself,  and  all  the  fruits  and  revenues  thereof 
belonged  to  the  community^  and  all  the  debts  contracted  by  him  were 
community  debts,  as  between  him  and  his  wife,  for  which  she  was  not* 
liable,  nor  was  her  separate  property  liable  for  them.  The  plantation 
i  and  slaves,  inherited  Irom  their  parents,  belonged  to  Mrs.  Dancy  and 
her  coheirs,  but  the  administration  of  her  portion  was  under  the  conr 
trol  of  her  husband,  and  in  conducting  the  plantation  with  the  other 
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iieirs,  the  hnsband  or  the  community,  and  not  the  wife^  was  their 
partner  in  the  planting  partner  ship,  bo  far  as  the  questions  raised  in 
this  record  are  concerned. 

We  conclude,  with  the  district  judge,  that  Mrs.  Dancy  is  not  liable 
under  the  judgments  enjoined.  We  think,  also,  he  did  not  err  in 
restricting  th*  injunction  to  one-fifth.  The  evidence  is  not  satisfac- 
tory that  Mrs.  Dancy  is  the  owner  of  her  sister's  (Mrs.  Waddill) 
interest.  Admit  that  the  description  of  the  land  is  correct,  Mrs. 
Dancy  was  not  authorized  by  her  husband  or  the  judge  to  make  the 
purchase.  And,  besides,  having  just  been  relieved  in  this  proceeding 
from  liability  because  she  was  not  administering  her  separate  prop- 
erty, it  would  be  inconsistent  to  declare  this  purchase  to  be  her 
separate  property,  and  not  that  of  the  community.  Whatever  is  pur- 
chased during  the  existence  of  the  community,  whether  in  the  name 
of  tbe  wife  or  husband,  is  presumed  to  belong  to  the  community. 

Judgment  affirmed. 
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No.  2956.— State  op  Louisiana  v.  J.  J.  McCobt. 

In  a  orlrolnal  case,  the  objection  that  there  was  no  order  of  the  conrt  authorizing  the  filing 
of  the  information  comes  too  late  if  only  made  for  the  first  time  in  the  Supreme  Court. 

The  Jury,  finding  the  greater  ofiense  charged  in  the  indictment  was  not  committed  by  tbe 
accused,  have  the  right  to  modify  their  finding  so  as  to  bring  in  a  yerdict  of  guilty  of  the 
lesser  ofilense  charged. 

The  revisory  legislation  of  ApriU  1870,  did  not  repeal,  but  continued  in  force  all  laws  which 
were  in  existence  before,  and  was  continued  in  the  revised  act.  State  v.  Brewer,  S3  Ati. 
273  Therefore,  if  an  offense  had  been  committed  against  the  law  as  it  stood  before  the 
passage  of  the  revisory  legislation,  but  which  was  not  punished  until  alter  it  passed,  and 
the  statute  thus  violated  had  been  re-enacted  in  the  revisory  legislation  of  1870,  such 
offense  is  still  punishable,  notwithstanding  the  repealing  clause  of  the  revisory  act  of 
April,  1870,  repeals  all  laws  not  contained  therein  except  such  as  are  specially  excepted. 

Although  the  general  rule  Is  well  settled  that  tbe  right  of  the  accused  to  be  heard  by  counsel 
is  entitled  to  the  largest  latitude,  yet,  if  the  question  which  the  Judge  a  quo  refuses  the 
coniiiiel  of  the  accused  to  urge  before  the  Jury  is  one  of  law  alone,  which  can  not  pr^a- 
dice  the  rights  of  the  accused,  whether  it  be  determined  one  way  or  the  other,  then  and 
in  such  case  «  new  trial  will  not  be  granted  because  the  counsel  was  refused  permission 
by  the  Judge  a  quo  to  argue  the  point  to  the  Jury. 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.    Abell,  J. 
Simeon  Beldeuy  Attorney  General,  for  the  State.    J,  J.  Foley y  for 

defendant  and  appellant. 

Howe,  J.  The  prisoner  having  been  convicted  of  "entering  a 
dwelling  house  in  tlie  night  time  without  breaking  and  with  intent  to 
etealy  and  of  larceny,"  and  sentenced  to  imprisonment  at  hard  labor, 
has  appejiled.    He  makes  four  points  in  this  court : 

First — That  there  was  no  order  of  the  court  authorizing  the  filing  of 
the  information.  Tbis  objection,  made  here  for  the  first  time,  cornea 
too  late. 

JSecond — That  the  verdict  of  the  jury  is  not  responsive  to  the  charge 
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t»  set  forth  in  the  information.  The  charge  was  '*  breaking  and  enter- 
ing a  dwelling  house  in  the  night  time  with  intent  to  steal,  and  lar- 
ceny/' The  jury,  finding  that  there  was  no  breaking,  had  a  right  to 
^d  the  verdict  they  did.  The  lesser  ofifense  was  necessarily  included 
ia  the  circumference  of  the  greater  one  of  the  same  character.  6  An. 
286. 

mUrd — That  the  law  on  which  the  prosecution  was  based  and  under 
T^hich  the  defendant  was  sentenced  had  not  then  been  promulgated 
(July,  1870).  The  law  had  been  in  force  several  years  prior  to  that 
time,  and  in  the  case  of  State  v.  Brewer,  22  An.  273,  we  had  occasion 
4o  decide  that  the  revisory  legislation  of  April,  1870,  did  not  repeal, 
bnt  continued  it  in  force. 

Fourth — That  the  judge  a  quo  erred  in  refusing  to  permit  the  counsel 
•of  the  accused  to  argue  this  question  of  promulgation  to  the  jury.  As 
a  general  rule,  we  would  be  slow  to  sanction  any  limitation  of  the  right 
of  the  accused  to  be  heard  by  counsel.  But  in  this  case,  the  point 
irhich  the  counsel  desired  to  argue  was  so  clearly  outside  the  facts  and 
the  law  of  the  case  that  we  can  not  believe  the  action  of  the  district 
judge  constitutes  a  sufficient  reason  for  a  new  trial.  There  was  no 
•error  to  the  prejudice  of  the  accused.  It  was  immaterial  whether  the 
revisory  legislation  of  1870  had  been  promulgated  or  not. 
.  Judgment  affirmed. 


No.  31G7. — Satterpield  v.  Spurlock,  Spurlock  v.  Satterpield,  and 
Satterfield  V,  Spurlock,  (Consolidated) 

The  deciBion  of  this  case  involves  only  qaestions  of  fact  08  to  the  relative  proportion  of  tbo 
clalmB  which  had  for  their  consideration  the  sale  of  slaves  and  the  sale  of  land  and 
perapnal  pioperty.  The  principles  on  which  the  present  decree  is  based  were  settled  in 
the  decision  of  the  same  case,  reported  in  21  An.  page  771,  viz :  That  obligations  having 
for  their  consideration  the  sale  of  land  and  slaves  could  only  be  enforced  to  the  extent  of 
the  ascertained  valne  of  the  land  at  the  time  of  the  sale. 

APPEAL  from  tlie  Seventh  Judicial  District  Court,  parish  of  Avoy- 
elles. Miller,  J.  S.  B.  TJtorpe,  for  plaintiff  and  appellant.  £1, 
Iforih  Cullemy  for  defendant  and  appellee. 

Wyly,  J.  These  consolidated  cases  were  before  this  court  in 
December,  180M,  and  the  decision  is  reported  in  21  An.  771,  to  which 
Teference  is  made  for  a  statement  of  the  facts  and  issues  presented  for 
adjudication 

After  disposing  of  various  issues  the  cause  was  ''remanded  to  ascer- 
lain  the  relative  amount  of  the  slave  and  other  considerations  in  the 
remaining  notes  of  Spurlock,  filed  in  this  cause  by  Satterfield,  with 
instruction  that  no  judgment  can  be  rendered  by  the  court  of  the 
first  instance  for  the  slave  part  of  the  consideration  of  said  lemain- 
iog  notes.'^ 
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At  the  trial  on  the  remandment  the  district  judge  came  to  the  eon- 
clasion,  from  the  evidence,  that  the  slave  part  of  the  notes  declared 
on  by  Satterfield  was  sixty  per  cent,  and  the  valid  part,  to  wit :  th& 
part  for  land  and  movables,  was  forty  per  cent.,  and  on  this  basis  he 
determined  the  rights  of  Satterfield ;  he,  however,  compensated  the 
claim  of  Satterfield  by  large  sums  or  credits,  which  he  ascertained  to 
be  due  Spurlock,  and  finally  gave  judgment  in  favor  of  the  latter 
against  the  former  for  $2170  85  and  costs. 

From  this  judgment  Satterfield  appealed. 

There  is  a  wide  difference  in  the  opinions  of  the  witnesses  of  Satter- 
field and  the  witnesses  of  Spurlock  as  to  the  relative  amount  of  the 
slave  and  other  considerations  of  the  notes. 

After  mature  consideration  we  have  come  to  the  conclusion  that  the 
apportionment  fixed  by  the  district  judge  is  not  correct.  We  think 
fifty  per  cent,  is  a  proper  estimate  of  the  slave  consideration  in  the 
notes,  and  fix  the  apportionment  at  that  rate. 

Satterfield  should,  therefore,  have  judgment  against  Spurlock  for 
halt  the  amount  of  the  notes  sued  on,  after  deducting  $37,385,  the 
amount  of  the  credit  arising  from  the  giving  in  payment  of  the 
twelfth  of  April,  1865,  which  sum  was  by  the  parties  imputed  to  the 
third  note  and  the  balance  to  the  other  notes  next  in  order  owned  by 
Satterfield. 

The  third  note,  due  tlio  eighteenth  of  May,  1861,  amounted  to 
$21,726  72,  principal  and  interest  up  to  the  twelfth  of  April,  1865,  the 
time  at  which  the  credit  arose  from  the  act  of  giving  in  payment,  and 
this  note  was  discharged  by  the  imputation  of  the  parties  out  of  said 
credit  of  $37,385,  and  the  balance  of  said  credit,  to  wit :  $15,658  28^ 
must  be  applied  to  the  note  next  in  order  held  by  Satterfield,  which 
is  the  fifth  note,  due  the  eighteenth  of  May,  1863,  and  amounting, 
principal  and  interest  up  to  the  twelfth  of  April,  1865,  the  day  of  the 
credit,  to  $19,077  12,  from  which,  after  deducting  the  said  credit, 
there  remains  an  unpaid  balance  of  $3418  84,  to  be  apportioned 
according  to  the  estimate  we  have  made  of  the  slave  and  other  con- 
siderations of  said  fifth  note. 

The  sixth,  seventh,  eighth,  ninth  and  tenth  notes  each  amount  to 
$16,560,  of  which  we  estimate  the  valid  part  to  be  one-half  of  each 
note,  to  wit:  $8280.  On  our  apportionment  we  think  Satterfield 
should  have  judgment  against  Spurlock  for  $43,109  42,  with  eight  per 
cent,  per  annum  interest  on  the  valid  part  of  each  note  from  its  matu- 
rity, except  on  the  balance  due  on  the  fifth  note,  on  which  the  interest^ 
should  be  counted  from  the  twelfth  of  April,  1865. 

As  to  the  other  credits  allowed  Spurlock  by  the  district  judge  we 
think  they  should  not  be  allowed,  and  that  the  bills  of  exceptions 
taken  by  Satterfield  to  the  introduction  of  proof  to  establish  them^. 
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vas  well  taken.  The  court  permitted  Spurlock  to  prove  credits  that 
Le  had  not  claimed  in  his  pleadings,  and  which,  if  they  exist,  have 
arisen  since  the  date  of  the  judgment  of  the  thirty-first  of  October, 
1866,  from  which  the  devolutive  appeal  was  taken.  On  the  remand- 
ment  the  pleadings  were  not  amended,  and  the  only  issue  before  the 
court  was  to  ascertain  the  slave  and  other  consideration  of  the  notes 
8ued  on  by  Satterfield,  and  after  making  the  apportionment  to  give 
Mm  judgment  for  the  valid  part  of  said  notes,  after  allowing  the 
credit  arising  from  the  act  of  giving  in  payment  of  the  twelfth  of 
ipiil,  1865.  Whatever  rights  or  credits  Spurlock  may  have  or  be 
entitled  to  by  virtue  of  the  execution  of  the  judgment  of  the  thirty- 
first  of  October,  1866,  by  Satterfield,  pending  the  devolutive  appeal, 
lie  may  assert  in  an  action  hereafter  and  his  right  to  do  so  is  reserved 
in  this  decree. 

It  is  therefore  ordered  that  Edward  H.  Satterfiold  have  judgment 
against  Thomas  J.  Spurlock  for  the  sum  of  forty-three  thousand  one 
hundred  and  nine  dollars  and  forty-two  cents  ($43,109  42),  with  eight 
per  cent,  per  annum  interest  on  $1709  42  thereof  from  the  twelfth  of 
April,  1865;  with  like  interest  on  $8280  thereof  from  the  eighteenth  of 
}iay,  1864;  on  $8280  thereof  from  eighteenth  of  May,  1865^  on  $8280 
thereof  from  the  eighteenth  of  May,  1866;  on  $3280  thereof  from  the 
eighteenth  of  May,  1867^  and  like  interest  on  $8280  thereof  irom  the 
eighteenth  of  May,  1868. 

It  is  further  ordered  that  the  mortgage  given  by  Spurlock  to  Satter- 
field  on  the  eighth  day  of  October,  1857,  to  secure  the  said  debt  be 
recognized  and  rendered  executory  on  all  the  property  described  in 
laid  act  of  mortgage,  except  the  slaves;  also,  that  the  vendor'a 
pririlege  thereon  to  be  recognized  and  enforced. 
It  is  further  ordered  that  said  Spurlock  pay  costs  of  both  courts 


No.  3235. — H.  B.  Benjamin  v.  Parish  ob"  East  Baton  Rougb. 

Tbe  prooeeding  aathorized  by  act  No.  69,  of  1869,  against  a  pariah,  to  compel  the  properly 
eonstitated  authoritiea  to  le\'y  and  coUect  a  tax  to  pay  tor  work  that  haa  been  done  for 
the  parish,  under  contract  with  the  police  jury,  la  a  proceeding  in  the  nature  of  a  man- 
danraa  to  compel  the  officers  of  the  pariah  to  do  what  is  required  of  them  by  law.  The 
statute  does  not  impose  ui>on  the  court  the  burden  of  levying  a  tax,  but  simply  authorizes 
it  to  render  Judgment  for  the  amount  found  to  be  due,  and  to  order  the  proper  authorities 
to  levy  and  collect  the  tax  necessary  for  its  payment.  The  act  is  not  therefore  obnoxioua 
to  the  provisions  of  the  Constitution  on  the  subject  ot  taxation. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Bouge.     Posey,  J.    Ftiqua  &  Calliluin,  for  plaintiff  and  appellant. 
tT.  W.  Burgess  and  A.  8.  Herron,  for  defendant  and  appellee. 

Howell^  J.    Plaintiff  sues  upon  several  warrants  issued  to  him  for 
&e  erection  of  a  bridge  in  the  parish  under  contract,  and  drawn  upoD 
42 
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the  ''bridge  fund,''  and  he  asks  the  court  to  order  the  assessor  and 
collector  to  assess  and  collect  a  tax  sufficient  to  pay  his  claim  and 
costs,  nnder  the  provisions  of  act  No.  69,  of  1869,  re-enacted  in  the 
Revised  States,  1870,  articles  ^628,  2629  and  2630. 

The  defense  is  that  said  act  sixty-nine  is  unconstitutional,  as  by  the 
Constitution  only  the  Legislature  and  police  jury  can  levy  and  collect 
taxes;  that  by  act  of  1868,  page  175,  the  parish  could  only  levy  a  tax 
of  three-quarters  of  one  per  cent.,  T^hich  had  already  been  levied,  and 
that  the  ''plaintiff  took  the  warrants  sued  upon  at  the  rate  of  fifty 
cents  on  the  dollar  for  work  done,  which  warrants  so  issued  were  to 
be  in  full  for  said  work  at  the  depreciated  value  thereof,  the  considera- 
tion being  for  work  done,  and  valued  by  contract  at  $300  in  currency 
and  $600  in  parish  warrants  as  currency  in  this  particular  case." 

Judgment  of  nonsuit  was  rendered  and  plaintiff  appealed. 

It  seems  to  us  the  judge  erred.  The  right  or  authority  to  issue  the 
warrants  in  question  is  not  denied,  and  it  is  shown  plaintiff  did  the 
work  in  pursuance  of  a  contract  made  under  a  resolution  of  the  police 
jury  J  that  it  was  accepted  by  the  parish,  the  warrants  given,  and  that 
the  police  jury  made  an  appropriation  of  a  sum  sufficient  to  pay  for 
the  proposed  work,  which  appropriation,  it  is  admitted,  was  included 
in  tlie  assessment  for  the  year  and  the  tax  in  process  of  collection  at 
the  time  of  filing  the  defense  in  the  court  below.  No  legal  excuse  is 
shown  for  not  paying  the  warrants  in  the  hands  of  the  plaintiff  or 
other  person.  It  is  a  matter  of  no  concern  to  the  parish  who  receives 
the  money,  if  it  is  liable  for  their  payment,  and  it  can  not  be  seriously 
•contended  that  the  giving  of  the  warrants  extinguished  the  obligation, 
of  the  parish  to  pay  the  amount  for  which  they  were  issued.  The 
parish  which  issued  the  paper  is  in  a  very  different  position  from  a 
third  person  who  may  have  given  its  warrants  in  payment  for  work 
•done  for  said  third  person.  The  parish  is  clearly  bound  to  pay  tho 
face  of  the  warrants,  whether  held  by  the  payee  or  his  assignee.  And 
if  the  funds  provided  by  the  police  jury  for  euch  payment  have  been 
misapplied  or  not  collected,  the  holder  is  entitled  to  the  remedy  pro- 
Tided  by  act  No.  69  of  1869,  or  articles  2623  to  2630  Revised  Statutes, 
-which  we  can  not  say  is  clearly  in  conflict  with  the  Constitution.  The 
court  does  not,  under  this  law,  assess  a  tax,  but  renders  a  judgment 
for  money  against  the  parish,  and  directs  the  proper  officer  or  officers 
to  whom  the  Legislature  delegated  the  power,  '^  forthwith  to  assess  a 
parish  tax  at  a  sufficient  rate  per  cent,  upon  the  assessment  roll  of  the 
-current  year  to  pay  and  satisfy  said  judgment  with  interest  and  costs.^ 
This  is  in  the  nature  of  a  mandamus.     See  11  An.  672. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  plaintiff  recover  of  the  parish  of  East  Baton  Rouge  the  sani 
•of  $600,  with  legal  interest  from  judicial  demand,  and  costs  in  both. 
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courts;  and  it  is  further  ordered  that  the  Board  of  ABsessors  for  said 
pariabi  composed  of  the  clerk,  recorder  and  sheriff,  proceed  forthwith 
to  assess  a  parish  tax  at  a  sufficient  rate  per  cent,  upon  the  assessment 
roll  of  the  current  year  to  pay  and  satisfy  this  judgment,  interest  and 
costs,  and  that  so  soon  as  the  said  tax  is  so  levied,  the  tax  collector  of 
said  parish  shall  proceed  at  once  to  collect  the  same,  in  the  manner  in 
which  parish  taxes  are  now  collected,  which  shall  constitute  a  special 
Amd  oat  of  which  the  judgment,  interest  and  costs  shall  be  paid. 
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No.  3236.— Elizabeth  Barbee  v.  S.  B.  Perkins  et  al,  1"2  9ii 

A  nle  of  real  property  belonging  to  a  succession,  nnder  a  decree  of  a  competent  oonrt»  will 
not  be  held  to  be  an  absolute  nullity  on  account  of  irregularities  in  the  mortnary  proceed- 
in}^  wiiich  lead  to  the  granting  the  order.  In  such  a  case  the  claim&nt  nnder  an  adverse 
title  most  first  cause  the  sale  to  be  annulled  by  direct  action.    19  An.  353. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Ronge.     Posey,  J.    Faqua  i&  Callihan,  for  plaintiff  and  appellant. 
Wkiie  &  BoherUon  and  A.  8.  fferron,  for  defendants  and  appellees. 

Howell,  J.  This  is  a  petitory  action,  in  which  plaintiff  asks  to  be 
declared  tho  owner  and  put  in  possession  of  a  tract  of  land  in  the 
parish  of  East  Baton  Bouge,  and  in  the  possession  of  the  defendants, 
on  the  ground  that  she  inherited  the  same  as  sole  heir  of  her  mother, 
Mrs.  Henderson,  who  died  in  1854,  in  West  Baton  Rouge,  where  her 
eaccession  was  opened,  as  alleged,  by  the  appointment  of  plaintiff ^s 
father,  J.  G.  Henderson,  as  her  tutor,  who,  in  such  capacity,  took  pos- 
wssion  of  all  her  mother's  property,  including  the  land  in  question, 
and  has  since  illegally  and  by  a  fraudulent  combination  with  defend- 
ants disposed  of  the  same  by  means  of  certain  void  judicial  proceedings, 
resulting  in  a  sale,  which  she  describes  but  does  not  ask  to  be  set 
aside. 

The  defendants  set  up  title  by  purchase  at  sheriff's  sale,  made  in 
October,  18G1,  in  pursuance  of  a  decree  of  the  district  court  of  West 
Baton  Bonge,  having  jurisdiction  of  the  succession,  granted  upon  the 
advice  of  a  family  meeting  held  in  St.  Landry,  where  the  tutor  and 
minor  resided  at  the  time,  and  a  commission  to  the  sheriff  of  East 
Baton  Rouge,  issued  under  said  decree.  They  also  plead  the  proscrip- 
tion of  five  years  to  any  alleged  irregularities  prior  and  subsequent  to 
the  date  of  said  decree. 

The  evidence  shows  that  the  sale  was  made  as  a  succession  sale, 
under  an  order  of  the  district  court  of  West  Baton  Rouge,  where  the 
enecession  of  Mrs.  Henderson  was  opened;  that  S.  B.  Perkins,  one  of 
the  defendants,  was  the  adjudicatee,  who  complied  with  the  terms  of 
tale  by  giving  his  note,  due  at  twelve  months,  for  the  price,  which  was 
delivered  to  the  tutor,  on  whose  petition  the  sale  was  ordered,  and 
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who  on  tbe  eame  day  purchased  another  tract  of  land  from  said  Per- 
kins,  and  gave  up  said  note  in  payment  of  the  price. 

The  record  discloses  many  censurable  irregularities  in  the  mortuary 
proceedings;  but  we  are  not  authorized,  in  consequence  thereof,  to 
treat  the  decree  of  a  competent  court  and  the  sale  under  it  as  absolute 
nullities,  and  declare  the  plaintiff  to  be  the  owner  of  the  land  bought 
by  Perkins  in  apparent  good  faith.  Until  the  judicial  sale  is  set  aside^ 
we  must  give  effect  to  it  and  the  proceedings  sustaining  it.  13  La» 
431 ',  10  R.  396;  2  An.  4G7;  19  An.  354.  This  not  beiug  a  suit  to  annul 
ihe  judgment  and  sale  under  it,  it  is  unnecesary  to  inquire  into  tlie 
effect  upon  the  sale  of  the  disposition  made  by  the  tutor  of  the  note 
received  by  him  from  Perkins,  the  purchaser.  The  tutor  may  have 
made  himself  liable  to  plaintiff  by  such  transaction,  but  it  does  not 
render  the  sale  null. 

Judgment  afiirmed. 


No.  1335. — P.  DucLos  &  Co.  v.  Citizens'  Mutual  Insurance 

COMPANT. 

The  policy  of  insarance  contained  a  stipulation  as  foUows :  "In  case  the  insured  sbaU  have- 
already  any  other  insurance  against  loss  by  fire  on  the  property  insured,  not  notified  to 
this  corporation  and  mentioned  in  or  indorsed  npon  this  xiolicy,  this  insurance  shall  be 
void  and  of  no  efTQct."  And  the  insured  takes  out  a  second  policy  in  another  companv 
on  the  same  piece  of  property,  without  giving  notice  in  the  manner  indicated  in  the  first 
I)olicy.  Held — That  by  his  failure  to  give  notice,  as  stipulated  in  the  first  policy  of  tlio 
second  insurance,  he  forfeited  his  right  to  recover  on  the  first  polioy,  the  property  in- 
sured having  been  destroyed  by  fire. 

APPEAL  from  the  Third  District  Court,  parish  of  Orleans.    Fel^ 
lowes,  J.     0.  jRoselius  and  Alf,  Philips^  for  plaintiffs  and  appellees^ 
CarleUm  Hunt  and  L.  Castera,  for  defendants  and  appellants. 

This  case  was  tried  by  a  jury  in  the  court  below. 

Taliaferro,  J.  The  plaintiffs  sue  on  a  policy  of  insurance  to  re- 
cover from  the  defendants  $8,958  12,  the  proportional  amount  claimed 
to  be  due  by  the  company  under  the  policy  for  losses  alleged  to  have 
been  sustained  by  fire  to  the  extent  of  $13,432.  The  answer  is  a 
general  denial.  The  defendauts  further  arer  that  the  policy  sued  upon 
is  null  and  Toid  by  its  conditions,  the  plaintiffs  having  taken  a  policy 
on  the  same  risk  with  the  Star  Mutual  Insurance  Company  without 
notice  thereof  to  the  defendants  in  violation  of  an  express  stipulation 
in  the  policy  that  "  in  case  the  insured  shall  have  already  any  otljer 
insurance  against  loss  by  fire  on  the  property  hereby  insured,  not 
notified  to  this  corporation  and  mentioned  in  or  indorsed  upon  thia 
policy,  this  insurance  shall  be  Toid  and  of  no  effect.  And  if  the  said 
insured  or  their  assigns  shall  hereafter  make  any  other  insurance  on 
the  same  property,  and  shall  not,  with  all  reasonable  diligence,  give 
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notice  thereof  to  this  corporation  and  have  the  same  indorsed  in  this 
iostmment,  or  otherwise  acknowledged  by  them  in  writing,  this  policy 
shall  cease  and  be  of  no  effect/' 

In  the  court  below  the  case  was  before  a  Jury,  which  rendered  a 
Terdiet  for  the  amount  claimed.    The  defendants  have  appealed. 

The  policy  upon  which  this  action  is  founded  bears  date  December 
29, 1863,  and  was  for  one  year.  The  plaintiffs  had  previously,  viz :  on 
the  twenty-first  of  January,  1863,  taken  a  policy  onthe  ^ame  risk  to 
the  extent  of  $5000  from  the  Star  Mutual  Insurance  Company  for  the 
period  of  one  year.  This  policy  was  renewed  for  twelve  months  from 
the  twenty -first  of  January,  1864,  to  the  twenty-first  January,  1865. 
It  does  not  appear  that  the  plaintiffs  ever  gave  notice  to  the  defend- 
ants of  their  having  insured  the  same  property  in  tho  office  of  the  Star 
Mntnal  Insurance  Company.  No  entry  of  such  notice  appears  on  the 
original  act,  nor  does  any  acknowledgment  of  notice  appear  on  the 
instrument.  It  would  seem  from  the  tenor  of  the  act  and  from  tlie 
cnrrcnt  of  decisions  on  this  subject  the  plaintiffs  have  forfeited  their 
right  to  recover  from  the  defendants  in  this  case.  Tlie  cases  reported 
in 3 Rob.  385  and  7  Hob.  351  are  in  point;  2  Peters  29,  and  16  Peters 
510. 

It  is  therefore  ordered,  adjnd^d  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  futther 
ordered  that  there  be  judgment  in  favor  of  the  defendants — the  i)laia- 
tifl^  paying  costs  in  both  courts. 


No.  2353. — State  op  Louisiana  ex    rol.  D.  Scully  et  al.  v.  Canal 
AND  Claiborne  Streets  B^ilroad  Company. 

A  mincUmiM  iriU  not  lie  to  compel  ft  board  of  directon  of  a  street  railroad  company  to 
collect  an  installmeDt  due  by  the  Babscribers  on  the  stock  of  the  company,  where,  by  a 
claoae  in  the  chart«r  of  the  company,  they  have  Tested  in  them  a  discretion  as  to  the 
time  and  the  manner  of  making  the  oOllection. 

A4  a  general  mle  the  writ  of  mandamns  will  not  lie  to  compel  an  officer  or  a  company  to  do 
an  act  coming  within  the  range  of  their  duties  where  the  law  or  the  charter  under  which 
they  act  has  vested  in  them  a  discretion  to  do  or  not  to  do  it. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Lean- 
monf ,  J.  Harnor  dc  Benedict,  for  relators,  appellants,  i/.  D,  Ogden^ 
for  defendants  and  appellees. 

Wyly,  J.  The  relators  have  appealed  from  the  decision  of  the 
<x>arfc  below  on  a  rule  nisi,  refusing  to  grant  the  writ  of  mandamus 
sought  by  them  in  this  case. 

The  complaint  is  that  the  officers  of  the  corporation  known  as  the 
Canal  and  Claiborne  Streets  Railroad  Company  fail  or  refuse  to  dis- 
charge tlieir  ministerial  duty;  that  they  refuse  to  collect  from  the 
sabficribers  of  stock  the  balance  due  by  them,  amounting  in  the  aggre- 
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gate  to  $175,000,  although  the  said  corporation  is  largely  in  debt;  that 
if  the  said  subscriptions  were  collected  there  would  be  funds  snfficient 
to  discharge  the  liabilities  of  said  corporation ;  that  the  relators  are 
agrieved  and  prejudiced  by  this  failure  of  duty,  because  they  hold 
each  one  hundred  shares  of  capital  stock  of  said  company,  which  was 
given  them  as  part  of  the  price  of  the  sale  of  the  right  of  way  now 
enjoyed  by  said  company  ;  that  in  transferring  to  the  said  corporation 
the  right  of  way  for  a  street  horse  railroad  on  Claiborne  and  other 
streets,  acquired  by  relators  and  others  from  the  city  of  New  Orleans, 
it  was  stipulated  that  they  and  their  co-owners  should  receive  ^*  five  * 
hundred  shares  of  the  capital  stock  of  the  Canal  and  Claiborne  Streets 
Bailroad  Company,  said  shares  considered  as  fully  paid,  to  enjoy  alt 
the  privileges  and  advantages  of  an  equal  number  of  shares  paid  in 
fully  and  to  be  exempt  from  any  and  all  calls,  tax  or  assessments 
whatsoever ;"  that  the  relators  were  each  to  be  stockholders  of  a 
hundred  shares,  considered  paid  up,  and  the  capital  stock  of  said 
company  was  to  be  $600,000,  whereas  the  capital  stock  of  said  com- 
pany is  now  but  $425,000,  thus  diminishing  the  value  of  their  shares^ 
that  the  profits  are  being  exhausted  in  paying  the  interest  on  the 
debt  of  $150,000,  which  the  company  owes,  and  this  deprives  the 
relators  of  their  share  of  its  earnings  -,  that  if  the  said  cash  subscrip- 
tions were  paid  up  it  would  be  sufficient  to  pay  the  debt  aforesaid,, 
and  the  relators  would  thereby  receive  their  share  of  the  earnings  of 
said  company. 

The  prayer  of  the  petition  is  that  a  writ  of  mandamus  be  issued  to 
said  Canal  and  Claiborne  Streets  Bailroad  Company,  its  president, 
directors  and  officers  commanding  it,  him  and  them  to  proceed  at  once 
to  the  collection  of  the  unpaid  subscriptions  to  its  capital  stock, 
amounting  to  $175,000,  and  in  the  event  of  the  refusal  of  the  sub- 
scribing stockholders  to  pay  the  balance  of  their  subscriptions,  to 
proceed  to  the  forfeiture  of  their  stock  in  accordance  with  the  provi- 
sions of  the  charter  of  said  company,  and  with  the  funds  so  realized 
that  the  said  president,  directors  and  officers  proceed  as  speedily  as 
possible  to  the  cancellation  of  the  debts  of  said  company. 

The  defense  is: 

First — That  the  petition  discloses  no  cause  of  action  to  authorize  the 
remedy. 

Second — That  were  the  allegations  true  the  relators  have  other 
remedies. 

Third — That  the  amounts  to  be  paid  and  the  times  of  payment  arc,, 
by  the  charter  and  the  agreement  signed  by  the  relators,  left  to  the 
discretion  of  the  Board  of  Directors. 

We  think  the  last  objection  fatal  to  the  pretentions  of  the  relators. 

Article  four  of  the  charter  of  this  company  provides  that:     "The 
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capital  stock  of  tliia  corporation  is  hereby  fixed  at  $600,000,  repre- 
sented by  six  thousand  shares  of  one  hundred  dollars  each;  five  per 
cent,  of  each  subscription  shall  be  payable  at  the  signing  of  these 
articles,  and  the  balance  shall  be  paid  at  such  times  and  in  such 
amounts  or  installments  as  the  Board  of  Directors  may  order;  provi- 
ded, that  not  more  than  ten  per  cent,  of  said  subscription  shall  be  called 
for  oftener  than  once  within  every  thirty  days.  Should  any  subscriber 
refuse  or  neglect  to  pay  punctually  his  installment  or  installments  aa 
tlie  aame  may  mature  and  iall  due,  interest  thereon  at  the  rate  of  eight 
tpercent.  per  annum  shall  be  added  thereto  from. maturity  till  pay- 
ment, and  if  any  subscriber  neglect  or  refuse  to  pay  his  installment  or 
installments  within  thirty  days  after  the  specified  time  of  payment, 
the  Board  of  Directors  reserve  to  themselves  the  right  of  causing  any 
share  or  shares  upon  which  any  installment  may  be  due,  to  be  sold  at 
public  auction  or  otherwise,  after  ten  days  previous  notice  to  such 
delinquent  subscriber." 

We  think  the  amount  to  be  collected  by  the  corporation  from  its  sub- 
scribers, and  the  time  of  payment  thereof  is  left  by  tlie  article  of  its- 
charter  just  quoted,  to  the  discretion  of  the  Board  of  Directors.  It 
is  well  settled  that  the  writ  of  mandamus  will  not  lie  to  compel  the 
officers  of  a  corporation  to  perform  a  discretionary  act.  See  State,  ex 
rel.  Mahan,  v.  Dubuclet,  State  Treasurer,  and  authorities  there  cited, 
lately  rendered.  Also,  the  State,  ex  rel.,  Bonnabel  v.  Police  Jury, 
parish  of  Jefferson,  lately  rendered.  State,  ex  rel.,  Burnett  v,  H.  0. 
Warmoth  et  als. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  rejecting 
relator's  application  be  affirmed  with  costs. 


No.  3243. — 6.  F.  Burnett  v.  P.  A.  Walker,  Administrator. 

The  act  of  the  twenty-second  of  December,  1865,  giving  to  every  head  of  a  family  the  right 
to  hold  exempt  fh>m  seixnre  by  his  creditors  one  hnndred  and  sixty  acres  of  land  and 
other  i>er8onfld  effects  u  a  homestead  does  not  apply  to  succession  property.  Therefore, 
if  such  property  has  passed  into  the  succession,  it  may  be  sold  for  tiie  payment  of  the 
debts  thereof,  notwithstanding  this  statute. 

APPEALt  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.    Fosey,  J.     Greves  <&  Dupree,  for  plaintiff  and  appellee. 
/.  TT.  Burgess  and  A,  8.  Herron,  for  defendant  and  appellant. 

Howell,  J.  The  plaintiff  alleges  that  he  has  a  family,  consisting 
of  a  wife  and  four  minor  children,  dependent  on  him  for  support;  that 
be  owns  and  resides  on  a  tract  of  land  of  two  hundred  and  fifty-six 
acres  and  the  improvements  thereon,  and  also  a  tract  of  one  hundred 
aod  sisty  acres  adjoining ;  that  the  defendant,  as  administrator  of  the 
mcoession  of  ^plaintiff's  deceased  wife,  caused  said  land  and  all  the 
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gate  to  $175,000,  although  the  said  corporation  is  largely  in  debt;  that 
if  the  said  snbscriptionB  were  collected  there  woald  be  funds  sufficient 
to  discharge  the  liabilities  of  said  corporation ;  that  the  relators  are- 
agrieved  and  prejudiced  by  this  failure  of  duty,  because  they  hold 
each  one  hundred  shares  of  capital  stock  of  said  company,  which  wa» 
given  them  as  part  of  the  price  of  the  sale  of  the  right  of  way  now 
enjoyed  by  said  company  ;  that  in  transferring  to  the  said  corporation 
the  right  of  way  for  a  street  horse  railroad  on  Claiborne  and  other 
streets,  acquired  by  relators  and  others  from  the  city  of  New  Orleans, 
it  was  stipulated  that  they  and  their  co-owners  should  receive ''five- 
hundred  shares  of  the  capital  stock  of  the  Canal  and  Claiborne  Streets 
Railroad  Company,  said  shares  considered  as  fully  paid,  to  enjoy  att 
the  privileges  and  advantages  of  an  equal  number  of  shares  paid  in 
fully  and  to  be  exempt  from  any  and  all  calls,  tax  or  assessments- 
whatsoever  ;"  that  the  relators  were  each  to  be  stockholders  of  a 
hundred  shares,  considered  paid  up,  and  the  capital  stock  of  Baid 
company  was  to  be  $600,000,  whereas  the  capital  stock  of  said  com- 
pany is  now  but  $425,000,  thus  diminishing  the  value  of  their  shares^ 
that  the  profits  are  being  exhausted  in  paying  the  interest  on  the 
debt  of  $150,000,  which  the  company  owes,  and  this  deprives  the 
relators  of  their  share  of  its  earnings ;  that  if  the  said  cash  subscrip- 
tions were  paid  up  it  would  be  sufiScient  to  pay  the  debt  aforesaid,, 
and  the  relators  would  thereby  receive  their  share  of  the  earnings  of 
said  company. 

The  prayer  of  the  petition  is  that  a  writ  of  mandamus  be  issued  to 
said  Canal  and  Claiborne  Streets  Railroad  Company,  its  president, 
directors  and  officers  commanding  it,  him  and  them  to  proceed  at  once 
to  the  collection  of  the  unpaid  subscriptions  to  its  capital  stock, 
amounting  to  $175,000,  and  in  the  event  of  the  refusal  of  the  sub- 
scribing stockholders  to  pay  the  balance  of  their  subscriptions,  to 
proceed  to  the  forfeiture  of  their  stock  in  accordance  with  the  provi- 
sions of  the  charter  of  said  company,  and  with  the  funds  so  realized 
that  the  said  president,  directors  and  officers  proceed  as  speedily  aa 
possible  to  the  cancellation  of  the  debts  of  said  company. 

The  defense  is: 

First — That  the  petition  discloses  no  cause  of  action  to  authorize  the 
remedy. 

Second — That  were  the  allegations  true  the  relators  have  other 
remedies. 

Third — ^That  the  amounts  to  be  paid  and  the  times  of  payment  arc,, 
by  the  charter  and  the  agreement  signed  by  the  relators,  left  to  the 
discretion  of  the  Board  of  Directors. 

We  think  the  last  objection  fatal  to  the  pretentions  of  the  relators. 

Article  four  of  the  charter  of  this  company  provides  that :    ''The 
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capital  stock  of  this  corporation  is  hereby  fixed  at  $600,000,  repre- 
sented by  six  thousand  shares  of  one  handred  dollars  each ;  five  per 
cent,  of  each  subscription  shall  be  payable  at  the  signing  of  these 
articles,  and  the  balance  shall  be  paid  at  such  times  and  in  such 
amoants  or  installments  as  the  Board  of  Directors  may  order;  provi- 
ded, that  not  more  than  ten  per  cent,  of  said  subscription  shall  be  called 
for  oftener  than  once  within  every  thirty  days.  Should  any  subscriber 
refnae  or  neglect  to  pay  punctually  his  installment  or  installments  as 
the  same  may  mature  and  iall  due,  interest  thereon  at  the  rate  of  eight 
•percent,  -pev  annum  shall  be  added  thereto  from. maturity  till  pay- 
menty  and  if  any  subscriber  neglect  or  refuse  to  pay  his  installment  or 
installments  within  thirty  days  after  the  specified  time  of  payment, 
the  Board  of  Directors  reserve  to  themselves  the  right  of  causing  any 
share  or  shares  upon  which  any  installment  may  be  due,  to  be  sold  at 
public  auction  or  otherwise,  after  ten  days  previous  notice  to  such 
delinquent  subscriber." 

We  think  the  amount  to  be  collected  by  the  corporation  from  its  sub- 
scribers, and  the  time  of  payment  thereof  is  left  by  the  article  of  it& 
charter  just  quoted,  to  the  discretion  of  the  Board  of  Directors.  It 
is  well  settled  that  the  writ  of  mandamus  will  not  lie  to  compel  the 
officers  of  a  corporation  to  perform  a  discretionary  act.  See  State,  ex 
rel.  Mahan,  v.  Dubuclet,  State  Treasurer,  and  authorities  there  cited, 
lately  rendered.  Also,  the  State,  ex  rel.,  Bonnabel  v.  Police  Jury, 
parish  of  Jefferson,  lately  rendered.  State,  ex  rel.,  Burnett  v,  H.  C. 
Wamioth  et  als. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  rejecting 
relator's  application  be  affirmed  with  costs. 


No.  3243. — B.  F.  Burnett  v,  P.  A.  Walker,  Administrator. 

The  act  oi  the  twenty-second  of  December,  1865,  giving  to  every  head  of  a  fkmily  the  right 
to  hold  exempt  flrom  seizure  by  his  creditors  one  hundred  and  sixty  acres  of  land  and 
other  personal  effects  as  a  homestead  does  not  apply  to  sncoession  property.  Therefore, 
if  snch  prQi>erty  has  imssed  into  the  succession,  it  may  be  sold  for  the  payment  of  the 
debts  thereof,  notwithstanding  this  statute. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Honge.    Fosey,  J.     Orevea  <&  Jhipree,  for  plaintiff  and  appellee. 
J.  W,  Burgess  and  A,  8.  Herron,  for  defendant  and  appellant. 

Howell,  J.  The  plaintiff  alleges  that  he  has  a  family,  consisting 
of  a  wife  and  four  minor  children,  dependent  on  him  for  support;  that 
he  owns  and  resides  on  a  tract  of  land  of  two  himdred  and  fifty- six 
acres  and  the  improvements  thereon,  and  also  a  tract  of  one  hundred 
and  sixty  acres  ac^oining }  that  the  defendant,  as  administrator  of  the 
succession  of  plaintiff's  deceased  wife^  caused  said  land  and  all  the 
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movables  thereon  to  be  inventoried  as  belonging  to  said  succession 
and  is  proceeding  to  sell  tbe  same  at  probate  sale  to  pay  the  debts  of 
the  succession,  without  regard  to  plaintiff's  right  to  a  homestead  under 
the  act  of  twenty-second  December,  18(>5,  and  he  prays  that  one  hun- 
dred and  sixty  acres  of  land,  comprising  the  residence,  and  other 
improvements  and  certain  movables  specified  in  said  act  be  decreed  to 
be  the  property  of  plaintiff  and  exempt  from  seizure  and  sale. 

The  defendant  answers  that  he  is  about  to  sell  said  property,  but 
denies  that  plaintiff  is  entitled  to  the  property  claimed ;  avers  that 
the  statute  invoked  does  not  apply  to  successions  and  that  the  whole' 
property  is  liable  to  be  sold  to  pay  debts.    Judgment  was  rendered  in 
favor  of  plaintiff,  and  defendant  appealed. 

The  plaintiff  has  not  shown  title  to  the  land  in  question,  and 
although  it  seems  to  have  been  inventoried  as  community  property,  he 
does  not  object  to  its  sale  as  the  property  of  his  wife's  succession,  and 
we  must,  therefore,  consider  it  as  really  belonging  to  said  succession 
and  apply  the  law  invoked  accordingly;  for  we  are  not  informed  by 
the  counsel  of  either  party  by  what  authority  the  administrator  of  a 
deceased  wife  can  administer  the  property  of  the  community  of  which 
the  surviving  husband  is  the  head,  and  sell  the  property  thereof  to  pay 
the  community  debts.  Viewing  the  property  as  belonging  to  the  suc- 
cession, we  concur  in  the  position  of  defendant  that  the  law  invoked 
by  plaintiff  does  not  apply  in  succession  sales  and  tliat  he  can  not 
under  it  secure  tlie  homestead  provided  by  it.  The  law,  in  its  terms, 
applies  to  sales  under  executions.    See  Revised  Satutes,  p.  333. 

It  becomes,  therefore,  unnecessary  to  examine  the  important  ques- 
tion, discussed  by  both  counsel,  whether,  under  the  Constitutions  of 
the  State  and  United  States,  the  act  of  1865  can  be  enforced  against 
creditors  whose  claims  existed  at  the  date  of  the  passage  of  said  act. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
reversed  and  that  there  be  judgment  dismissing  plaintiff's  demand, 
with  costs  in  both  courts. 


No.  3203. — D.  D.  De  Moss  v.  Cobb,  Manlove  &  Co. 

Prencription  does  not  run  against  the  action  to  annnl  A  Judgment  tliat  has  been  rendered 
agaiust  a  pcrHuu  incapable  of  standing  in  judgment.  C.  P.  612.  The  confession  of 
Judgment  by  a  minor  is  a  nullity  -which  dates  from  its  rendition,  and  the  sabaoqnent 
acknowledgment  of  liability  nnder  the  Judgment  after  he  becomes  of  age,  will  not  render 
valid  the  Judgment  which  is  void  from  the  date  of  its  rendition. 

APPEAL   from  the  Thirteenth  Judicial  District  Court,   parish   of 
Madison.    Jlough,  J.    -B.  D.  <&  T.  P.  FarraTj  for  plaintiff  and 
appellee,     i^parrow  de  Montgomery,  for  defendants  and  appellants 

Howell,  J.    The  plaintiff  enjoins  the  execution  of  and  seeks  to 
imnul  a  judgment  by  confession  in  iavor  of  defendants,  on  the  grouDda 
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that  when,  in  October,  1861,  the  judgment  was  rendered  he  was  a 
minor  under  the  age  of  eighteen  and  incapable  of  standing  in  judg- 
ment, and  tliat  his  tutor,  D.  M.  Dancy,  who  with  the  counsel  of  defend- 
ants, induced  him  to  sign  a  pretended  confession  of  judgment,  is  the 
real  debtor  of  defendants,  and  was  at  the  time  and  is  now  indebted  to 
plaintiff. 

The  defense  is  a  general  denial,  and  the  allegation  that  prior  to  con- 
fessing judgment  plaintiff  waa  judicially  emancipated  and  had  settled 
with  his  tutor,  and  that  the  debt  on  which  the  judgment  was  based 
ionred  to  plaintiff's  benefit.    Prescription  is  also  pleaded. 

Article  612  C.  P.  declares  that  the  nullity  of  a  judgment  against  one 
not  qualified  to  appear  in  a  suit  may  bo  demanded  at  any  time,  unless 
the  defendant  suffer  the  judgment  to  be  executed  against  his  property 
without  opposition.  Prescription,  therufore,  does  not  apply  if  plaintiff 
was  a  minor,  ns  alleged. 

As  to  his  a<^e,  it  is  clearly  shown  that  when  the  alleged  emancipa- 
tion was  (^nnjteil,  nnd  the  agreement  or  settlement  with  his  tutor  was 
entered  mt^),  he  was  under  sixteen,  and  when  the  confession  was  made 
uud  the  judgment  thereon  rendered,  he  was  only  a  few  days  over 
seventeen.  These  acts  were  consequently  nullities.  It  is  contended, 
however,  that  the  evidence  shows  that  after  plaintiff  became  of  age, 
he  acknowledged  his  liability  under  the  judgment,  and  its  nullity  was 
thereby  cured.  Tlie  evidence  does  not  sustain  this  position,  but  if  it 
did  we  are  not  prepared  to  say  that  sucli  an  acknowledgment  would 
give  validity  to  a  judgment  null  at  the  date  of  its  rendition.  The 
acknowledgment  might  be  the  basis  ot  another  judgment  on  the  debt. 

Judgment  af&rme 


No.  2003.^ — John  Steib  v.  Joseph  Kaiser. 

A  surrender  by  an  insolvent  and  the  acceptance  of  the  cession,  vesta  the  title  to  the  property 
nxrrondered  In  the  creditors.  The  insolvent  can  not,  therefore,  after  the  surrender  is 
made,  set  np  any  claim  to  the  property  surrendered,  founded  on  the  charge  that  the 
property  surrendered  Ims  been  fraudulently  sold  or  disposed  of  by  the  syndic  of  the 
creditors.  The  insolvent,  having  parted  with  all  interest  in  the  property  by  the  surrender, 
can  not  be  heard  to  complain  of  the  illegal,  fraudulent  or  simulated  sale  thereof  by  the 
syndic.  He  can  not,  therefore,  maintain  an  action  for  the  property  which  he  has  surren- 
dered, a<;ain«t  the  purchaser  at  syndic's  sale,  on  the  ground  that  the  sale  made  by  the 
syndic  was  simulated,  because  if  the  sale  by  the  syndic  be  shown  to  be  simulated  and 
nnll,  that  nuUity  would  not  inure  to  the  benefit  of  the  insolvent. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson. 
Pardee,  J.    Fresion  &  Labatt,  for  plaintiff  and  appellee.     W,  B. 
Hyman  and  Lacey  ciD  Butler,  for  defendant  and  appellant. 

Taliaferro,  J.    This  is  a  petitory  action  to  recover  from  the  de- 
defendant,  who  is  alleged  to  be  in  possession  of  and  wrongfully  to 
withhold  from  the  petitioner,  seven  lots  of  ground  in  the  parish  of 
43 
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Jefferson.  The  petition  avers  that  he  purchased  the  property  sued  for 
at  a  syndic's  sale  of  property  surrendered  to  his  creditors  by  the  de- 
fendant^ that  on  the  twenty-ninth  of  June,  1866,  the  defendant  made 
a  formal  surrender  of  property  under  the  insolvent  laws  of  the  State; 
that  the  surrender  was  duly  accepted,  a  syndic  appointed,  and  the 
property  sold  in  pursuance  of  an  order  of  the  Third  District  Court  of 
New  Orleans ;  that,  by  the  surrender,  the  title  of  the  property  passed 
to  the  defendant's  creditors,  and  that  plaintiff  acquired  title  by  virtue 
of  the  syndic's  sale. 

The  defendant  denies  that  petitioner  has  any  legal  right  to  the 
property  in  question.  He  avers  that  the  plaintiff  and  one  Krieger, 
purporting  to  act  as  syndic  in  the  matter  of  Kaiser  v.  His  Creditors 
pending  in  the  Third  District  Court  of  New  Orleans,  conspired  together 
to  defraud  both  the  defendant  and  his  creditors ;  that  the  proceedings, 
by  which  the  apparent  title  to  the  property  was  placed  in  Steib  were 
all  illegal  and  fraudulent ;  that  the  price  pretended  to  be  given  was 
simulated  and  fictitious ;  that  defendant  has  never  been  dispossessed  • 
that  there  has  never  been  any  sale  of  the  property  on  account  of  the 
creditors,  and  if  the  property  is  not  his,  it  belongs  to  the  creditors. 
He  alleges  that  Krieger  is  still  syndic.  He  prays  that  Kriegerbe  m:ide 
a  party,  in  his  capacity  of  syndic,  to  protect  tlio  interests  of  the  cred- 
itors.    He  prays  that  the  plaintiff's  suit  be  dismissed. 

Vandine,  alleging  himself  to  be  a  creditor  of  Kaiser,  intervened  in 
the  suit,  and  adopts  tlie  allegations  of  the  defendant.  He  prays  citation 
ngainst  all  the  parties;  that  the  suit  be  dismissed,  and  the  property  bo 
decreed  to  belong  to  the  creditors;  that  the  creditors,  and  especially 
the  opponent,  have  judgment  against  Steib,  etc. 

Judgment  was  rendered  dismissing  the  intervention,  and  docrcein*^ 
the  plaintiff  owner  of  the  property  in- dispute,  and  that  he  be  put  in 
possession.  A  second  trial  was  had,  with  the  same  result.  From  the 
judgment  rendered  the  defendant  alone  has  appealed. 

The  proceedings  taken  in  this  case  on  the  part  of  the  defendant  and 
intervener  seem  to  be  of  a  novel  character.     They  clearly  are  without, 
that  definiteness  which  it  is  desirable  pleadings  should  always  possess. 

The  defendant  does  not  pretend  that  he  has  a  better  title  than  the 
plaintiff,  nor  does  he  pray  to  be  decreed  owner.  The  plaintiff  shows 
muniments  of  title  which  indicate  upon  their  face  that  he  is  the  legal 
owner.  The  defendant  does  not  deny  the  fact  of  his  surrender  in 
insolvency.  This  is  clearly  shown  by  the  records  introduced  in  evi- 
dence. These  show  that  the  very  property  in  contrpversy  was  surren- 
dered and  sold,  and  that  the  plaintiff  became  the  purchaser.  The 
formal  surrender  of  the  property  and  the  regular  acceptance  of  tlie 
cession  vested  tlie  title  in  the  creditors.  The  defendant  afterwards 
had  no  interest  in  the  subsequent  proceedings  taken  by  the  syndic  or 
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the  creditors.  If  there  existed  fraud  and  simalation  in  the  matter  of 
the  sale,  snch  as  would  have  the  effect  of  annulling  the  sale,  we  do  not; 
!(ee  how  this  could  in  any  manner  work  injury  to  the  defendant.  It 
wonld  seem  rather  to  concern  the  creditors.  But  none  of  them  are 
complaining.  True,  one  of  them  intervened  in  this  suit,  but  his  claims 
.md  pretensions  were  rejected  by  the  court  below,  and  he  has  not  ap- 
[»ealed.  We  think  the  judgment  of  the  lower  court  correct.  Revised 
Statutes,  page  356,  section  1791 ;  Morgan  v.  His  Creditors,  7  L.  R.  62. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

Rehearing  refused. 


No.  2078. — BuLLiER,  Wife,  et  al.,  v.  Fritz  Huppenbauek. 

A  prior  mortgaijo  creditor  who  holds  a  mortgapo  which  contains  the  pact  de  rum  cUitnando^ 
may  f  nrsae  the  property  in  the  handa  of  a  third  holder  without  resorting  to  the  dilatory 
proceeding  by  au  hj'pothecary  action.  Therefore,  if  the  junior  mortgage  creditor  has 
caustil  the  property  to  he  sold,  and  it  fails  to  bring  an  amount  sufficient  to  pay  the  prior 
mortgage,  then  the  prior  mortgageor,  whose  mortgage  contAJna  the  pact  de  non  aUenando, 
may  proccfd  by  executory  process  against  the  property  mortgaged  in  the  hands  of  tho 
third  possessor  vrithout  resorting  to  tho  hypothecary  action. 


A 


PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Leaumont, 
J.     A,  Eoherty  for  plaintiff  and   appellant.     B,    Cambraj/,   for 
tlcfendant  and  appellee. 

Wylt,  J.  Tho  plaintiffs  have  appealed  from  a  juilgmcnt  in  favor  of 
the  defendant  rejecting  their  petitory  action,  instituted  for  the  recovery 
of  a  lot  of  ground  on  the  Metairie  road,  held  and  possessed  by  the 
defendant. 

It  appears  that  the  property  in  dispute  belonged  to  Florentin  Ber- 
tliier,  and  that  the  plaintiffs  and  the  defendant  were  the  holders  of 
special  mortgages  bearing  thereon,  the  mortgage  of  the  plaintiffs  being 
superior  in  rank  to  that  of  the  defendant.  It  further  appears  that  in 
1865  the  defendant  foreclosed  his  mortgage  and  purchased  the  prop- 
erty, retaining  the  proceeds  of  the  sale  in  his  hands,  the  price  of 
adjudication  to  him  being  less  than  tho  amount  of  the  prior  special 
mortgage  in  fav/>r  of  the  plaintiffs. 

It  also  appears  that  in  1867  the  plaintiffs,  foreclosing  their  mortgage, 
became  the  purchasers  thereunder  of  the  lot  of  ground  in  dispute,  and 
v.'hich  they  now  seek  to  recover  possession  of. 

The  defendant  contends  that  having  &  prima  facie  title,  it  could  only 
'^e  attacked  by  a  direct  action  for  the  nullity  which  the  plaintiffs  con- 
tend it  contains,  by  reason  of  the  adjudication  to  him,  the  junior 
mortgage  creditor,  for  a  sum  less  than  the  amount  of  the  prior  special 
mortgage  in  favor  of  the  plaintiffs;  that  the  nullity  complained  of  by 
the  plaintiffs  should  have  been  asserted  in  a  direct  action,  or  they 
aboald  have  resorted  to  an  hypothecary  action  against  him 
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It  is  unnecessary  to  consider  whether  the  sale  to  the  defendant  was 
regular  or  not;  whether  tbe  adjudication  to  him  at  a  sum  less  than  the 
amount  of  the  prior  special  mortgage  in  favor  of  the  plaintiffs,  was  a 
relative  or  absolute  nullity. 

The  right  of  the  plaintiffs  to  seize  the  property  and  subject  it  to 
their  prior  special  mortgage,  without  regarding  the  defendant's  title 
or  without  an  hypothecary  proceeding,  is  a  right  which  they  had  by 
virtue  of  their  prior  mortgage,  which  contained  the  pact  de  non  aUen- 
undo.  With  this  clause  in  their  mortgage,  they  had  tlie  right  to  enlbrce 
it  on  the  property  in  the  hands  of  the  defendant,  the  third  possessor, 
without  the  delay  of  an  hypothecary  proceeding. 

The  adjudication  to  the  plaintiffs  under  the  first  mortgage  divested 
the  title  of  the  defendant  derived  from  the  purchase  under  the  junior 
mortgage,  and  invested  them  with  the  ownership  of  the  property. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  annulled,  and  that  there  be  judgment  for  the  plaintiffs,  recognizing 
the  validity  of  their  title  and  requiring  the  defendant  to  deliver  to 
them  the  possession  of  the  property,  and  to  this  end  let  a  writ  of  x>os- 
session  issue ;  lot  the  defendant  pay  coats  of  both  courts. 


No.  2GG5. — Samuel  M.  Davis  v,  Henry  C.  Thomas — Catlix, 

lutervenor. 

A  loosed  a  plantAtion  in  the  parisli  of  Concordia  to  B  for  a  fixed  .imoiiut  as  the  rent  for  one 
year.  In  tlio  mouth  of  May  tlie  leHSoe  sold  to  a  third  party  all  tho  work  animals,  (-(rtH. 
plantation  supplies,  etc.  In  the  month  of  Juno  following,  the  lessor  caused  tht.>m  t<>  be 
provisionally  seized  on  affidavit  showing;  that  tho  third  purchaser  was  about  tn  roTnovo 
them  off  the  pla«e,  and  defeat  his-  lien  thereon  for  the  payniout  of  the  rent.  The  thii*d 
party,  who  had  purcliased  tho  property  from  the  lessee  after  the  lease  had  boon  /jiven, 
intervened,  and  cUuined  tho  ownership  of  the  personal  proiierty  which  had  been  seized 
at  the  suit  of  the  lessor. 

Held — That  the  privilege  of  tho  lessor  for  the  payment  of  the  rent  having;  attAched  to  the 
work  animals,  agricultural  iniplements,  etc.,  before  the  sale  by  tho  lessee  to  the  intcr- 
venor,  he  could  not,  althouj;h  he  was  the  owner,  defeat  the  seizure  ;  further,  that  it  not 
bein<;  made  out  clearly  that  tho  sale  was  genuine  and  that  the  intervenor  was  the  real 
owner  of  the  property,  he  could  not  be  adjudged  to  be  entitled  to  tho  residpum  afti^r  Day- 
ing  the  lien  thereon. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Con- 
cordia. Hough,  J,  W,  B.  Sjpencer,  curator  ad  JioVf  for  plaintiff 
and  appellee.  A.  N,  <&  JI,  Ogden  and  Farrar  d;  Beeves^  for  intervenor 
and  appellant. 

Taliaferro,  J.  The  plaintiff,  by  his  agent  Smith,  leased  a  planta- 
tion to  the  defendant  for  the  year  1867  for  §7000.  The  contract  was 
entered  into  on  the  fifteenth  of  January,  1867.  On  the  eleventh  of 
May  following,  Tliomas  sold  to  Catlin  all  the  work  animals,  agricul- 
tural implements,  carts,  plantation  supplies,  etc.  In  consideration 
whereof  Catlin  bound  himself  to  furnish  from  time  to  time,  as  thev 
might  be  needed,  the  supplies  necessary  for  carrying  on  the  cultivation 


k. 
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daring  tbe  lease.  And  for  the  farther  consideration  of  the  one-third 
pjirt  of  the  proceeds  of  the  crop,  after  deducting  all  expenses,  Catlin 
was  obligated  to  devote  his  time  to  the  management  and  supervision 
of  the  plantation.  On  the  third  of  June  succeeding  this  agreement 
between  Thomas  and  Catlin,  Smith,  the  plaintiff's  argent,  took  out  a. 
provisional  seizure  upon  an  ai^davit  that  he  believed  Thomas  was 
about  to  run  off  from  the  place  all  the  personal  property  on  the  planta- 
tion subject  to  his  lien  and  x)rivilege,  and  dispose  of  it  for  his  own 
bcDefit.  A  seizure  was  made  of  all  the  property  claimed  as  subject  to 
the  plain  tiff  ^s  lien,  and  it  was  appraised  by  the  sheriff  *s  inventory  at 
89^^.  On  the  third  of  July  Catlin  filed  his  intervention.  A  curator 
ad  hoc  was  appointed  to  represent  the  plaintiff,  and  one  to  represent 
the  defendant.  Thomas,  the  defendant,  by  his  curator  answered  on 
the  twenty-ninth  of  November,  1867.  The  litigation  was  protracted. 
The  curator  appointed  for  the  plaintiff  filed  his  answer  to  the  inter- 
vention in  October,  18G9.  The  stock,  mules,  oxen,  etc.,  expensive 
to  keep,  were  sold  under  an  order  of  court  in  January,  1865,  and  the 
proceeds  held  subject  to  the  decision  of  the  case. 

Tlie  plaintiff  had  judgment  against  the  defendant  for  $7003.  with 
five  per  cent,  interest  from  fifteenth  November,  18(37,  with  recognition 
of  privilege  upon  the  personal  property  (or  its  proceeds)  seized  under 
the  writ.  The  intervener's  claims  wore  rejected  and  his  intervention 
cbuiisscd.  The  court  reserved  to  him  the  right  to  set  up  in  a  direct 
action  against  the  plaintiff  any  claims  he  ma}'  have  against  him  in 
damages  arising  from  the  provisional  seizure  cf  tbe  property. 

The  intervenor  has  appealed.  There  are  numerous  bills  of  excep- 
tion in  the  record,  which  in  a  decision  of  this  case  we  do  not  consider 
it  important  to  examine.  We  see  no  error  in  the  judgment.  Tlio 
property  which  the  intervenor  claims  to  have  purchased  from  Thomas^ 
the  plaintiff's  lessee,  was  clearly  the  property  of  Thomas,  and  placed 
by  him  on  the  leased  premises  before  the  time  at  which  the  intervenor 
alleges  he  purchased  from  him.  The  intervener's  ownership  of  th& 
property,  as  against  the  plaintiff,  was  not  made  out  to  the  satisfaction 
of  the  judge  a  quo.  But  if  he  became  the  owner,  it  is  clear  that  he 
became  so  after  the  lessor's  privilege  had  attached.  There  was  no- 
contract  of  any  kind  between  the  plaintiff  and  the  intervenor.  The 
latter  could  not  oppose  the  exercise  by  the  former  of  his  privilege 
upon  the  property  seized.  The  intervener's  pretension  to  the  right  of 
setting  up  damages  he  alleges  he  has  sustained  by  the  acts  of  the 
lessor,  in  compensation  of  the  rent  due  the  lessor  by  the  defendant,  wer 
do  not  coDBider  well  founded.  This  being  the  chief  ground  upon  which 
be  intervened,  we  think  the  court  properly  disregarded  liis  claims. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed  with  costs 
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No.  3113. — Joiix  B.  PiTTMAN  V.  C.  C.  Obercamp — A.  A.  Maginnis, 

luterveuor.     R.  R,  Barrow,  Warrantor. 

It.  H.  Barrow  owned  a  tract  of  land  near  the  town  of  Donaldsonvillc,  in  Lonisiana,  known  an 
the  Winter  Plantation.  In  186*2  ho  executed  a  mortgage  on  the  entire  tract  in  favor  of 
Ma«?innia,  witli  the  pact  de  nan  alienando  contained  tlTcrein.  In  1868  he  sohl  thirty  arpents 
of  the  tract  lying  conti^ions  to  the  town  of  Donaldsonville  to  ono  Pittman.  Subsequent 
to  this  Bale,  Maginnis  had  caused  his  mortgage  to  be  foreclosed,  and  had  bought  the  entire 
tract  at  sheriff's  sale. 

Pittman  now  brings  suit  for  the  thirty  arpents  which  he  had  lately  purchased  from  Barrow, 
whicli  is  contained  in  the  Winter  tract,  against  the  possessor,  who  disclaims  title  in  him- 
self, but  avers  that  he  holds  possession  under  a  lease  from  Haginnis.  Maginnls  int<^r- 
vencd,  and  asserted  title  to  the  entire  tract  under  his  purchase  at  sheritt's  sale.  The 
evidence  shows  that  the  thirty  arpents  sold  by  Harrow  after  ho  had  executed  the  mort- 
gage to  Maginnis  with  the  pact  dc  non  alienaitdo  therein  contained,  was  included  in  the 
tract  known  as  the  Wiuti^r  Plantation,  which  was  covered  by  the  mortgage. 

neld — That  the  sale  by  Barrow  after  the  mortgage  was  given,  with  the  pact  da  rum  alienando. 
of  a  portion  of  the  land  mortgaged,  was  a  nullity,  so  far  as  the  mortgage  w^as  concerned; 
that  the  subsequent  sale  for  the  benefit  of  the  mortgage  creditor  of  the  entire  tract, 
v.ithoiit  relerenco  to  the  sale  made  of  a  part  thereof  by  Barrow,  conveyed  the  title  to  iha 
]»urcha8er  to  the  whole  tract;  that  the  purchaser  from  Barrow  after  the  mortgage  ha<l  l)oeu 
given,  acriuired  no  title  whatever  as  against  the  mortgage  creditor  to  that  portion  of  the 
tract  convoyed  b^^  Ban*ow  subsequent  to  the  act  of  mortgage  which  contained  the  pact 
de  lion  alienando, 

APPEAL  from  tlie  Fourth  Judicial  District  Court,  parish  of  Asccn- 
siou.  Beauvais,  J.  C.  C,  Belcher,  for  plaintiff  and  appeHant.  H. 
N,  Sims,  for  intervcnor  and  appellee, 

Howe,  J.  The  plaintiff  connnenced  this  suit  against  the  defendant, 
Oborcanip,  claiming  a  tract  of  land  of  about  thirty  arpents,  adjoining 
tlie  town  of  Donaldsonville,  in  virtue  of  a  sale  from  R.  R.  Barrow,  of 
May  27,  18G8. 

Tlio  defendant,  disclaiming  title,  alleged  that  ho  held  the  land  by  a 
lease  from  Maginnis.  Maginnis  intervened,  asserting  title  to  the  tract 
by  purcliase  at  sheriff's  sale  of  the  **  Winter  Plantation,"  in  which  it 
was  included,  which  sale  was  made  June  9,  1868,  in  enforcement  of  a 
mortgage  made  by  R.  R.  Barrow  to  Maginnis  in  1862.  lie  asked  for 
damages  against  plaintiff  for  slandering  his  title  to  the  tract  in  con- 
troversy, but  as  none  were  given  by  the  judgment  in  his  favor  upon 
the  question  of  title,  and  he  does  not  ask  for  any  amendment  of  the 
judgment,  we  apprehend  that  the  questions  raised  by  appellants  as  to 
this  branch  of  the  case  do  not  require  to  be  passed  upon. 

Tlie  plaintiff,  Pittman,  answered  the  intervention,  setting  np  title 
under  the  act  of  sale  from  Barrow  of  May  27,  1868,  and  called  bis 
vendor  in  warranty,  Barrow  answered  the  call  in  warranty,  alleged 
that  Pittman  was  in  possession  of  the  property  in  dispute;  excepted 
for  this  reason  to  the  right  of  Maginnis  to  claim  damages  for  slander 
of  title,  and  recited  the  sale  to  Pittman  of  May,  1863.  He  alleged,  ia 
substance,  that  the  land  in  dispute  had  been  separated  from  the  Winter 
Plantation  before  he  mortgaged  the  same  to  Maginnis,  and  was  not 
included  in  the  mortgage  and  sheriff's  sale  to  the  latter  j  that  it  had 
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been  laid  ont  as  an  ''additioa"  to  the  town  of  Donaldsonville,  as 
Appeared  by  his  act  of  sale  to  Pittman ;  that  a  plan  thereof,  divided 
into  squares  and  lots,  had  been  deposited  in  the  office  of  the  parish 
recorder,  and  that  the  tract  in  question  had  not  formed  a  part  of  the 
WiDter  Plantation  since  1850.  He  further  recited  the  act  of  mortgage 
to  Maginnis  of  1862,  and  reiterated  his  averment  that  it  did  not  include 
the  property  in  dispute. 

Tiie  act  of  sale  from  Barrow  to  Pittman  of  May  27,  1868,  conveys 
the  property  by  the  following  description :  **  All  of  the  squares  and 
lots  standing  in  the  name  of  said  Barrow  contained  between  the  lines 
eipressed  on  a  plot  or  survey  called  *'  Barrow's  Additions,"  made  by 
Valarian  Sulakowski,  civil  engineer,  as  intended  to  indicate  the  addi- 
tion made  by  said  R.  R.  Barrow  to  the  town  of  Donaldsonville,  which 
plan  is  on  file  in  the  office  of  the  recorder  of  the  parish  of  Ascension. 
The  property  herein  conveyed  being  originally  a  portion  of  the  Devillo 
Plantation  of  said  Barrow  (whicli  plantation  is  now  agreed  to  be  sold 
to  A.  A.  Maginnis  at  sheriff's  sale  to  satisfy  a  mortgage  thereon),  and 
is  bounded  on  the  lower  side  by  the  upper  line  of  the  aforesaid  planta- 
tioD,  or  tlie  street  dividing  the  same,  called,  for  sake  of  reference. 
Division  street,  in  front  by  the  public  road  on  the  Bayou  Lafourche, 
in  the  rear  by  lands  of  Rightor,  rtnd  above  by  the  last  street  of  the 
corporation  of  the  town  of  Donaldsonville,  reference  to  be  made  to 
tiie  charter  of  the  town  for  the  name."  ♦  •  •  * 

Tiie  mortgsige  of  JIarch  31, 18^2,  from  Barrow  to  Maginnis  contained 
the  pact  of  uon-alienation,  and  described  the  property  as  follows:  **A 
certain  plantation,  together  with  all  the  Improvements,  etc.,  situate 
in  tlie  parish  of  Ascension,  in  this  State,  and  known  as  the  '  Winter 
Plantation,'  and  containing  500  arpents,  more  or  less,  bounded  in  front 
hj  the  Bayou  Lafourche,  6n  the  upper  side  by  Division  street  and  the 
lands  belonging  to  Rightor,  the  church,  Volney  and  Philips'  Landing 
land,  on  the  lower  side  by  the  land  of  Cabaive,  and  in  the  rear  by 
Volney  and  Philips'  Landing  land,  all  of  which  will  appear  by  refer- 
ence to  the  annexed  sketch  of  said  plantation." 

Maginnis,  who  in  his  intervention  had  alleged  that  the  designation 
in  his  title  of  **  Division  street,"  was  an  error,  "the  said  street  never 
having  had  any  existence  whatever,  eitlier  of  record  or  (in)  fact,"  filed 
a  snpplemental  petition,  alleging  that  said  error  arose  from  the  desig- 
nation of  said  boundary  line  as  **  Division  street"  in  tlie  act  of  mort- 
gage, the  name  "Division  streot"  being  used  as  descriptive  of  the 
npper  limit  of  said  plantation,  and  to  indicate  the  last  street  of  the 
town  of  Donaldsonville  on  its  lower  boundary ;  "  that  the  name  of  the 
said  street  was  at  the  time  of  the  execution  of  the  aforesaid  mortgage, 
and  is  now,  Claiborne  street,  and  not  Division." 
Upon  these  issues  the  parties  went  to  trial,    and    after    hearing 
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evidence,  the  judge  below  rendered  judgment  in  favor  of  Maginnis, 
tbe  intervener,  decreeing  him  the  owner  of  the  land  in  .dispute,  and 
quieting  him  in  his  title  thereto.  No  disposition  seems  to  have  been 
made  of  the  case  as  to  the  defendant  Obercamp,  or  as  between  the 
plaintiff,  Pittman,  and  his  warrantor,  Barrow.  The  plaintiff  and  the 
warrantor  have  appealed. 

The  description  quoted  from  the  mortgage  to  the  intervener,  Magin- 
nis,  covers  the  land  in  controversy,  and,  being  repeated  in  the  deed  to 
him,  gives  him  the  better  title.  In  the  first  place,  the  thing  mortgaged 
is  described  as  the  ''  Winter  Plantation,"  which  appears  to  have  ex- 
tended up  to  and  adjoined  the  town  of  Donaldsonville,  and  thus  to 
have  included  the  tract  in  dispute,  lying  between  the  lower  boundary 
of  the  town  and  the  imaginary  line  called  by  the  appellants  *^  Division 
street."  In  the  second  place,  the  quantity  of  land  (500  arpents)  cor- 
responds with  this  inclusion.  If  the  land  in  dispute  were  not  included,, 
the  traet  would  be  less  than  430  arpents.  In  the  third  place,  the  plan 
annexed  to  the  mortgage  shows  the  line  thereon  called  **  Division 
street,"  to  be  immediately  adjacent  to  the  town  on  its  south  side,  with 
no  interval  whatever  between,  and  therefore  no  room  for  the  squares 
and  lots  alleged  by  the  appellants  to  have  been  laid  out  and  separated 
from  the  plantation  in  1855  by  Sulakowski.  The  term  '*  Division 
street"  seems  to  have  meant  really  the  ''dividing  street,"  that  ia 
Claiborne  street,  dividing  the  town  from  the  Winter  Plantation.  The 
description  and  its  annexed  plan,  which  must  bo  takeu  together,  were 
sufficient,  therefore,  to  advise  the  plaintiff  that  the  land  up  to  the  line 
of  the  town  was  covered  by  the  mortgage  of  the  intervener  wilh  ita 
pact  of  non-alienation,  and  that  no  matter  how  many  lots  and  squares 
and  '*  additions"  might  have  been  projected  by  Barrow,  the  mortgage 
would  cloud  them  all.  We  may  add  that  it  appears,  by  testimony 
admitted  without  objection,  that  Sulakowski  never  made  any  such 
plot  or  survey  as  that  with  which  he  is  credited  in  the  act  of  sale  fix>m 
warrantor  to  plaintiff,  and  that  Claiborne  street,  at  the  date  of  iuter- 
venor's  mortgage,  was  known  generally  as  the  dividing  street  between 
the  town  and  the  Winter  Plantation. 

What  the  appellants  call  Division  street,  is  a  line  marked  by  some 
Cherokee  roses,  and  we  are  informed  by  a  bill  of  exceptions  here 
insisted  on,  that  upon  the  trial  of  tbe  cause  the  warrantor  ''  offered  to- 
prove  that  the  tract  of  land  situated  between  the  Cherokee  rose  fence 
and  Claiborne  street  had  formerly  been  laid  out  as  an  addition  to  the 
town  of  Donaldsonville  by  the  owner  of  the  Winter  Plantation  into 
squares  and  lots."  Upon  objection,  the  court  refused  to  permit  the 
proof,  and  the  warrantor  excepted. 

There  are  many  reasons  wliy  this  action  of  the  judge,  though  per- 
haps founded  on  an  incorrect  theory,  will  furnish  no  reason  for  setting^ 
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adde  the  judgment  of  intervenor  against  plaintiff.  A  vague  offer  by 
A  party  who  produces  neither  witness  nor  document,  can  have  but 
little  force.  The  warrantor  only  made  the  offer;  the  warrantor  only 
excepted,  and  there  is  no  judgment  against  the  warrantor.  The  judg- 
ment is  against  plaintiff;  he  did  not  offer  any  proof  of  these  alleged 
facts,  and  took  no  exception.  It  is  by  no  means  clear  that  we  can  set 
aside  the  judgment  against  him,  even  if  the  offered  proof  was  impro- 
perly rejected.  But,  furthermore,  in  strictness  the  ruling  was  not 
such  as  in  itself  to  require  a  new  trial.  The  offer  was  very  indefinite, 
and  if  permitted,  and  the  proof  made,  our  conclusions  would  still  be 
the  same.  Grant  that  the  tract,  in  the  language  of  the  bill,  '^  had 
formerly  been  laid  out  as  an  addition  to  the  town  of  Donaldsonville 
by  the  owner  of  the  Winter  Plantation  into  squares  and  lots,^'  and  the 
qaestiona  still  remain  unanswered.  When  was  this  done  ?  By  whom  ? 
And  how  can  the  fact  affect  the  ability  of  Barrow  in  1862  to  mortgage 
the  tract  to  Masrinnis.  and  the  real  ritcht  thus  established  in  favor  of 
Maginnis  f 

We  think  the  judgment  is  correct,  so  far  as  it  goes,  but  that,  as  the 
appellant  requests,  the  cause  should  be  remanded;  but  only  for  pro- 
ceedings as  between  plaintiff  and  warrantor. 

It  is  therefore  ordered  that  the  judgment  appealed  from  bo  affirmed, 
at  appellant's  costs.  It  is  further  ordered  that  the  cause,  as  between 
the  plaintiff  and  warrantor,  be  remanded  to  be  further  proceeded  with 
according  to  law. 
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P.  SOLDINI.  '^     »» 

A  seizure  of  a  judgment  or  a  suit  may  bo  made  by  the  ahoriff  under  a  writ  of  fieri  facicia 
irithont  resorting  to  the  circuitous  process  of  garnishment.  C.  P.  64-2.  The  act  of  1839, 
authorizing  tho  garnishment  process  in  certain  cases,  is  only  cumulative,  and  does  not 
interfere  with  or  supersede  the  regular  process  of  seizure  and  sale  of  incorporeal  rights 
irndfiir  a  writ  of  fieri  facicu.  A  writ  of  iiyunction  will  not  therefore  lie  to  restrain  the 
sheriff  from  selling  a  judgment  that  has  been  seized  under  a  writ  of  fieri  facias  on  the 
ground  that  the  judgment  which  lias  been  seized  has  not  been  signed  by  tho  judge;  nor 
will  it  lie  because  an  appeal  has  been  taken  from  the  judgment  which  has  been  seized. 
Tho  sale  of  the  interest  of  a  party  in  a  judgment  may  be  made  as  well  at  public  auction, 
midcr  the  seizure,  as  by  private  conventional  agreement  of  tho  parties. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  C.  M, 
Emerson,  Judge  of  the  Third  District  Court,  sitting  in  place  of  II. 
C.  Dibble,  Judge  of  the  Eighth  District  Court,  absent.  Bandolph, 
Singleton  &  JBrown,  for  plaintiff  and  appellee.  F,  Fusclier,  for  defend- 
ant and  appellaDt. 

Wyly,  J.     Under  a  writ  of  fieri  faciasy  issued  by  the  District  Court 

of  the  parish  of  Natchitoches,  in  the  case  of  Marie  Felicie  Soldiui  v. 

Henry  Safford,  the  sheriff  of  the  parish  of  Orleans  seized  on  the 

twenty-fourth  of  June,  1870,  *'a  certain  judgment  rendered  by  the 

44 
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Fourth  District  Court  for  the  parish  of  Orleans,  in  favor  of  Henry 
Safford  against  Daniel  R.  Carroll,  on  tlie  sixteenth  of  June,  instant,  in 
the  suit  entitled  'Henry  Safford  t?.  D.  R.  Carroll,'  being  No.  22,395  of 
the  docket  of  said  court;  the  said  judgment  being  for  the  sum  of  two 
thousand  and  five  hundred  dollars,  with  eight  per  cent  per  annum  in- 
terest from  the  first  of  January,  1869;  together  with  all  the  right,  title, 
claim,  interest  of  said  Henry  Safford  in  and  to  the  aforementioned  suit 
No.  22,395."  Tbe  seizure  was  duly  notified  by  notices  served  on  Saf- 
ford,  D.  R.  Carroll  and  the  clerk  of  the  Fourth  District  Court. 

The  sheriff  having  proceeded  to  advertise  the  property  for  sale,  the 
seized  debtor,  Henry  Safford,  sued  out  and  obtained,  from  the  Eighth 
District  Court  an  injunction,  which  was  made  nerpetual  by  a  judgment 
from  which  this  appeal  is  taken. 

The  i>laiptiff  contends  that  the  seizure  which  he  enjoins  was  illegal 
on  the  following  grounds,  to  wit:  That  the  judgment,  not  having 
been  signed,  was  imperfect,  and,  as  a  judgment,  was  not  the  subject  of 
seizure ;  that  the  pretended  seizure  was  made  on  or  before  the  twenty- 
fourth  June,  whereas  the  judgment  was  not  signed  till  June  twenty- 
seveyth;  and  that,  after  signing,  the  defendant,  Carroll,  took  a  suspen- 
sive appeal,  which  is  yet  pending;  that  a  judgment,  thus  suspended 
by  appeal,  is  but  an  incorporeal  right,  in  the  nature  of  a  claim  of  debt, 
and  can  not  be  seized  under  fieri  facias^  except  by  process  of  garnish- 
ment, and  by  propounding  interrogatories  to  the  judgment  debtor,  and 
then  awaiting  the  decision  of  the  Supreme  Court ;  after  which,  should 
the  judgment  be  sustained,  the  plaintiff  (in  fieri  facias)  would  have  tlio 
right,  by  virtue  of  the  garnishment,  to  collect  such  part  thereof  as 
would  pay  his  debt ;  that  the  judgment,  in  its  present  condition,  can 
not  be  sold,  because  no  fair  or  intelligent  appraisement  can  be  made, 
inasmuch  as  it  depends  upon  the  decision  of  the  Supreme  Court 
whether  the  claim  has  any  value  whatever.  It  is  also  averred,  that  as 
a  seizure  of  an  interest  in  a  suit,  it  is  void  for  vagueness,  and  that  the 
only  mode  of  seizure  of  such  interest  is  by  process  of  garnishment,  as 
Aforesaid. 

We  are  unable  to  agree  with  the  counsel  of  the  plaintiff  and  with 
the  learned  judge  who  tried  the  case  below,  that  the  seizure  of  the  suit 
and  judgment  complained  of  was  illegal,  and  the  only  way  by  which 
a  suit  or  judgment  from  which  an  appeal  has  been  taken  can  be 
seized  is  by  garnishment  urocess  under  the  act  of  the  twentieth  of 
March,  1839. 

That  remedy  is  merely  cumulative.  Under  article  647  of  the  Code 
of  Practice  '*  the  sheriff  may  seize  the  rights  and  credits  which  belong 
to  the.  debtor  and  all  sums  of  money  which  may  be  due  him  in  what- 
ever right,  unless  it  be  for  alimony  or  salaries  of  office." 

In  Righter  v,  Slidell,  9  An.  605,  and  Hanna  v,  Bry,  5  An.  656,  it  was 
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held  that  the  statute  of  the  twentieth  of  March,  1839,  giving  an  auxil- 
iary and  cumulative  remedy  to  the  judgment  creditor  produce^  no 
change  in  articles  642  and  647  of  the  Code  of  Practice,  and  ''that  the 
proper  mode  of  seizing  a  debt  existing  in  the  form  of  a  judgment  is  a 
notification  of  seizure  by  the  sheriff  to  tlie  judgment  debtor." 

]n  our  opinion,  it  makes  no  difference  whether  the  judgment  has 
been  completed  by  the  signature  of  the  judge,  or  whether  an  appeal 
has  been  taken;  in  cither  case  the  suit  and  the  judgment  can  be  seized 
under  a  Jieri  facias  by  the  sheriff  by  service  of  the  notice  of  seizure 
on  the  plaintiff  and  defendant  in  the  seized  judgment  or  6uit» 

There  is  no  reason  why  a  suit  may  not  be  seized  as  well  as  a  judg- 
ment under  a  writ  of  fieri  facias,  both  being  incorporeal  rights ;  and 
we  see  no  reason  why  the  transfer  mav  not  as  well  be  made  at  forced 
sale  as  at  a  conventional  sale 

We  see  no  reason  to  compel  a  judgment  creditor  to  resort  to  the 
delay  of  the  garnishment  process  in  order  to  ascertain  a  credit  be- 
longing to  his  debtor,  when  evidence  of  that  incorporeal  right  appears 
on  the  public  records  in  the  form  of  a  judgment  or  suit.  The  object 
of  the  garnishment  process  provided  by  the  act  of  the  twentieth  ot 
March,  1839,  was  to  enable  a  judgment  creditor  to  i^each  the  property, 
rights  or  credits  of  his  debtor  in  the  hands  of  third  parties,  the  extent 
of  which  might  be  ascertained  by  the  answers  of  the  garnishee. 

We  think  the  property  was  properly  seiaed  in  the  case  before  us, 
and  that  the  court  below  erred  in  perpetuating  tlie  injunction. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  annulled,  and  that  the  injunction  herein  be  dissolved.  It  is  fur- 
ther ordered  that  the  defendant,  M.  F.  Soldini,  recover  judgment 
against  the  plaintiff  and  the  surety  on  his  injunction  bond,  in  solidoy 
ia  the  sum  of  two  thousand  dollars  damages  and  all  costs. 


No.  2053. — The  State  v.  Peteu  Cook. 

TTbat  a  deceased  witDCsa  testified  on  a  former  trial  in  a  criminal  case  may  be  proved  oy  a 
witness  who  was  present  and  heard  the  deceased  witness  testify.  The  witness  giving 
evidence  of  what  the  deceased  witness  teatiflcd  to  on  a  former  trial  must,  however,  give 
his  evidence  from  his  own  recollection.  If  the  witness  who  hoard  the  deceased  witness 
testify  on  the  former  trial  be  the  attorney  of  the  accused  on  both  trials,  the  State,  never- 
theless, has  the  right  to  have  his  testimony  on  this  i)oint,  his  recollection  of  all  the  im- 
portant facts  testified  to  by  the  deceased  witness  in  favor  of  his  client  beins  presumed. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
Posey,  J.    J.  0.  Stafford,  District  Attorney,  for  the  State.     W.  B. 
Bohertson,  for  defendant  and  appellant. 

Wtlt,  J.  The  defendant  having  been  convicted  on  an  indictment 
for  robbery  and  sentenced  to  imprisonment  at  hard  labor  tor  seven 
years,  has  appealed. 


348  SUPItEME  COURT  OP  LOUISIANA. 

be  State  v.  Cook.' 

Our  attention  is  directed  to  a  bill  of  exceptions  taken  by  the  defend- 
ant  to  the  ruling  of  the  court  in  receiving  the  testimony  of  E.  W. 
Robertson  to  prove  what  was  sworn  to  on  a  former  trial  between  the 
same  parties  on  a  charge  for  the  same  offense  by  the  witness,  Mrs. 
Lizzie  Clark,  since  deceased.  The  objections  to  the  testimony  stated 
in  the  bill  are : 

First — The  witness,  Robertson,  is  the  only  counsel  of  the  defendant, 
and  he  would  be  deprived  of  counsel  while  he  was  on  the  witness  stand. 

8econd — He  would  be  deprived  of  his  right  to  meet  the  witness  £ace 
to  face  upon  this  trial. 

Third — Because  the  witness  stated  ho  could  not  remember  the  whole 
of  the  testimony  or  all  the  facts  sworn  to  by  the  said  Mrs.  Lizzie 
Clark,  alleged  to  be  dead. 

Fourth — Because  the  witness  could  not  discriminate  between  all  the 
facts  sworn  to  by  the  said  Mrs.  Clark  in  her  testimony  in  chief  and  on 
cross  examination,  nearly  two  years  having  elapsed  since  the  testi- 
mony of  Mrs.  Clark  was  given,  and  witness  not  having  taken  notes. 

The  reasons  assigned  in  the  bill  by  the  judge  in  support  of  his 
ruling  are,  viz:  "The  rule  of  evidence  permitting  the  introduction  of 
evidence  of  what  was  sworn  to  on  a  former  trial  between  the  same 
parties  by  a  witness  since  deceased,  would  be,  in  my  judgment,  of  but 
little  importance  if  it  required  an  infallible  memory ;  the  witness  can 
only  testify  to  the  best  of  his  recollection.  The  witness  having  been 
of  counsel  in  the  former  trial  and  at  all  times  since,  able,  alert  and 
active  in  the  defense  of  the  prisoner,  was  rightly  considered  by  the 
district  attorney,  I  think,  as  being  most  of  all  competent  and  proper 
to  give  the  substance  of  the  deceased  witness'  testimony ;  and  as  his 
recollection  corresponded  with  that  of  the  district  attorney,  I  am  of 
the  opinion  that  had  the  witness  been  living  and  present  at  the  trial, 
she  would  have  varied  in  no  material  respect  from  the  testimony  of 
Colonel  Robertson  either  in  her  examination  in  chief  or  in  her  cross 
examination.  Besides  it  is  not  likely  that  the  counsel  for  the  prisoner, 
able  and  efficient  as  he  is,  would  have  forgotten  any  important  fact  in 
favor  of  his  client,  and  is  too  honorable  at  the  same  time  not  to  testify 
just  as  fully  as  he  could,  from  his  recollection,  what  she  said  in  favor 
of  the  State.  For  these  reasons  I  thought  it  my  duty  to  overrule  the 
objections  of  the  counsel  and  to  admit  the  evidence  under  the 
authority  of  the  rule." 

We  think  the  court  did  not  err  in  receiving  the  testimony. 

What  the  deceased  witness  testified  at  the  former  trial,  it  was  com- 
petent to  prove  by  any  person  swearing  from  his  own  memory;  and 
the  recollection  of  the  counsel  of  the  prisoner  of  all  the  important 
facts  in  favor  of  his  client  is  presumed  to  be  aa  good  as  that  of  any 
other  person  hearing  the  declarations  of  the  deceased  witness. 
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Mr.  Greenleaf,  in  his  work  on  evidence,  says :  **  The  chief  reasons 
for  the  exclnsion  of  hearsay  evidenco  are  the  want  of  the  sanction  of 
an  oath  and  of  any  opportunity  to  cross  examine  the  witness.  Bat 
where  the  testimony  was  given  under  oath  in  a  judicial  proceeding  in 
which  the  adverse  litigant  was  a  party,  and  where  he  had  ttie  power 
to  cross  examine  and  was  legally  called  upon  to  do  so,  the  great  and 
ordinary  tests  of  truth  being  no  longer  wanting,  the  testimony  so 
given  is  admitted  after  the  deoeAsc  of  the  witness  in  any  subsequent 
suit  between  the  same  parties." 

And  the  same  author  also  says:  If  the  person  nailed  to  prove  what  a 
deceased  witness  testified  on  a  former  trial  be  required  to  repeat  his 
precise  words,  tlie  efi'ect  would  be  to  exclude  this  sort  of  evidence 
altogether }  it  is  sufficient  if  the  witness  can  state  the  substance  of  the 
testimony  given  at  the  former  trial.  Greenleaf  on  Evidence,  vol.  1, 
pp.  193,  194,  195,  196. 

The  district  judge  did  not  err  in  receiving  parol  proof  to  establish 
the  fact  that  Mrs.  Lizzie  Clark  was  dead,  and  the  bill  of  exceptions 
taken  thereto  by  the  defendant  was  not  well  taken. 

The  motion  in  arrest  of  judgment  on  the  ground  that  the  indictment 
is  materiariy  and  substantially  defective  and  is  not  drawn  up  accord- 
ing to  the  form  of  the  common  law  of  England,  was  properly  over- 
ruled  by  the  judge ;  all  the  substantial  averments  necessary  in  an 
indictment  for  robbery  are  clearlv  set  forth  and  the  indictment  is 
sufficientlv  formal. 

It  is  tlierefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
with  costs. 


No.  2745. — ^BoARD  op.  Hay  Inspectors  v.  Charles  Pleasants. 

The  charge  of  ten  cente  per  bale  for  weighing  and  inspecting  each  bale  of  hay  brought  to  the 
port  of  INew  Orleans  for  sale,  imxKMed  by  the  acts  of  the  Grenerol  Assembly  of  1867  and 
1868,  -without  reference  to  the  State  or  place  where  the  hay  is  made,  is  not  a  regolation 
of  commerce  between  the  States  which  is  prohibited  to  the  States  by  article  one  of  tho 
Constitution  of  the  United  States.  Kor,  secondly,  does  this  statute  lay  any  impost  or 
dnty  on  imports  or  exports.  It  being,  therefore,  neither  a  regulation  of  commerce  be- 
tween the  States,  nor  an  impost  nor  duty  on  imports  or  exports,  it  is  valid,  notwithstand- 
ing the  amonnt  herein  imposed  may  not  be  absolutely  necessary  for  the  enforcement  of 
the  inspection  laws  of  the  State. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Zemi- 
mont,  J.  Braughn  &  Ogden,  for  plaintiffi»  and  appellees.   Uandolph, 
^ngletan  &  Brmon,  for  defendant  and  appellant. 

KoyrKf  J.  The  plaintiffs  instituted  this  suit  to  recover  from  the 
defendant  the  sum  of  $315  60  for  official  compensation  of  plaintiffs  for 
weighing  and  inspecting  hay  in  accordance  with  the  act  of  18()7,  as 
amended  September  18, 1868. 
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We  have  no  jurisdiction  of  this  cause,  by  xeason  of  the  amount  in 
dispute.  We  can  only,  therefore,  pass  upon  one  of  the  questions 
raised  in  the  case,  and  that  is  the  constitutionality  of  the  acts  in  ques- 
tion, so  far  as  they  are  supposed  to  levy  a  **  tax,  toll  or  impost  of  auy 
kind.'*    Constitution  18GS,  article  74. 

The  defendant  makes  hut  one  point  on  this  branch  of  the  case, 
namely,  that  the  provisions  of  the  statute  by  which  the  inspection  of 
hay  is  made  compulsory,  and  the  plaintiffs  allowed  to  charge  ten  cents 
per  bale  for  the  services  which  defendant  was  thus  compelled  to  demand 
from  them,  are  in  conflict  with  those  clauses  of  the  first  article  of  the 
Constitution  of  the  United  States  which,  firstly,  confer  on  Congress 
the  exclusive  power  to  regulate  commerce  with  foreign  nations  and 
between  the  States,  and  secondly,  prohibit  a  State,  without  the  consent 
of  Congress,  from  laying  any  imposts  or  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for  executing  its  inspection 
laws. 

The  decisions  of  the  Supreme  Court  of  the  United  States  in  the 
recent  cases  of  Woodruff  v.  Parham  and  llinson  t?.  Lott,  8  Wallace, 
123,  148,  furnish  a  complete  answer  to  these  objections  of  the  defend- 
ant. The  first  arose  out  of  a  tax  imposed  by  the  city  of  Mobile  on 
sales  of  merchandise,  and  upon  the  question  of  the  regulation  of  com- 
merce, the  court  said :  *^  There  is  no  attempt  to  discriminate  injuriously 
against  the  products  of  other  States  or  the  rights  of  their  citizens,  and 
the  case  is  not,  tlierefore.  an  attempt  to  fetter  commerce  among  the 
States  or  to  deprive  the  citizens  of  other  States  of  any  privilege  or 
immunity  possessed  by  citizens  of  Ahibama.  But  a  law  having  such 
operation  would,  in  our  opinion,  be  an  infringement  of  the  provisous 
of  the  Constitution  which  relate  to  those  subjects,  and  therefore  void." 

Upon  the  question  whether  the  ordinance  of  the  city  of  Mobile 
amounted  to  the  prohibited  impost  or  duty  on  imports,  tlie  court  held 
that  the  term  ** impost,"  as  used  in  the  clause  referred  to,  does  not 
<^PPly  to  articles  imported  from  one  State  into  another,  but  to  articles 
imported  from  foreign  countries  into  the  United  States,  and  that  there- 
fore the  ordinance  was  not  invalid,  as  in  conflict  with  this  clause  of  the 
Constitution  of  the  United  States. 

The  other  case,  Hinson  v,  Lott,  arose  from  a  tax  of  fifty  cents  per 
gallon  imposed  by  the  State  of  Alabama  on  liquors  introduced  into  the 
State  for  sale,  the  same  tax  being  also  imposed  on  liquors  manuiac- 
tured  in  the  State,  and  the  plaintiff  sought  to  resist  the  tax  upon  five 
bsirrels  of  whisky  consigned  to  him  by  one  Dexter,  of  the  State  of  Ohio. 
The  court  held  that,  although  the  mode  of  collecting  the  tax  on  the 
article  made  in  the  State  was  different  from  the  mode  of  collecting  the 
tax  on  the  article  brought  from  another  State  into  it,  yet  the  amount 
paid  was  in  fsict  the  same  on  the  same  article,  in  whatever  State  made; 


NfcAV  OKLEANS,  APRIL,  1871.  351 


Board  of  Hay  Tnapoctora  v.  Pleasants. 


that  the  law,  tliereloi-e,  did  not  discrimiDate  against  the  products  of 
sister  States,  but  merely  subjected  tliem  to  the  same  rate  of  taxation 
paid  by  similar  articles  manufacUired  witliin  tlie  State ;  and  accord- 
iogly  it  was  not  an  attempt  to  regulate  commerce,  but  an  appropriate 
and  legitimate  exercise  of  the  taxing  power  6f  the  State. 

Now,  in  the  case  at  bar,  the  toll  complained  of  is  to  be  paid  by  every 
person  who  has  hay  inspected,  whether  the  hay  come  from  Louisiana 
or  from  otiier  States.  We  gather  from  the  record  that  the  defendant's 
hay  came  from  the  Western  States.  It  is  certain  that  it  was  not  im- 
ported from  foreign  countries,  nor  is  it  pretended  that  any  hay  is  so 
imported.  Upon  the  authority,  therefore,  of  the  cases  above  cited,  wo 
muse  conclude  tlmt  tlie  statutes  in  question  do  not  violate  tlie  Consti- 
tution of  the  United  States  in  the  respects  suggested,  because: 

First — They  do  not  amount  to  the  prohibited  regulation  of  commerce 
between  the  States;  and 

Second — They  do  not  lay  any  impost  or  duty  on  imports  or  exports. 

The  question  whether  the  charge  of  ten  cents  per  bale  for  inspection 
is  '^ahsolutclf/  necessary  for  executing  the  inspection  law"  under  con- 
sideration, has  caused  the  taking  of  a  mass  of  testimony  in  the  record^ 
and  considerable  argument.  Having  arrived,  however,  at  the  conclu- 
sioQ  that  the  charge  is  in  nowise  ''an  impost  or  duty  on  imports  or 
exports,"  we  need  not  decide  whether  it  is  absolutely  n  ecessary  for 
executing  the  inspection  laws  of  the  StJite.  Not  being  iucludod  in  the 
prohibition,  it  is  not  dependent  for  its  validity  upon  a  compliance  with 
the  nile  of  absolute  necessity  laid  down  in  the  exception  to  that  pro- 
hibition. We  may  remark,  however,  that  the  charge  of  ten  cents  per 
bale  in  this  case  appears  bv  the  evidence  to  bo  a  reasonable  one. 

Judgment  afiirnicd. 


Xo.  22ol. — J.  B.  WoMACK,  Administrator,  v,  Abraham  Womack  et  al. 

^liere  a  sale  has  boon  made  by  order  of  tho  probate  coart  of  the  property  of  a  sncceaslon 
for  the  purpose  of  altectlng  a  partition  among  the  heirs,  and  the  administrator  files  his 
ar4!oi]nt  of  the  partition,  which  is  duly  homologated  by  tho  Judge,  a  subsequent  suit  for 
partition  will  not  bo  entertained,  because  tho  title  to  the  property  constituting  the 
mccession  passes  by  the  sale  to  the  purchasers,  and  can  not  afterward  be  returned  to 
the  siiccoMrion  to  be  again  administered  upon.  The  judgment  of  the  court  homologating 
the  administrator's  account  of  partition  is  res  judiecUa. 

APPEAL  from  the  Parish  Court  of  St.  Helena.    James  H.  Oeorge, 
Parish  Judge.    Dirhammer  &  Kennard^  for  plaintiff  and  appeUee. 
/.  ff.  Muse,  for  defendants  and  appellants. 

Taliaferro,  J.  This  is  a  suit  lor  a  partition  of  the  property  of  the 
succession  of  Abraham  Womack,  Sr.,  deceased.  The  suit  is  brought 
by  the  plaintiff,  who  is  one  of  the  heirs,  against  his  coheirs. 
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J.  B.  Womaok,  AdmlniBtrator,  t.  A.  Womaok  f)r  hi. 

The  answer  i»  that  a  final  partition  bas  taken  place,  and  that  the 
same  was  duly  homologated.  The  defendants  plead  rea  judicata.  The 
plaintiff  had  judgment  in  the  court  below,  decreeing  that  a  partition 
be  made,  prescribing  the  manner  of  making  it,  and  the  parties  were 
referred  to  a  notary  named  to  perform  the  work.  Three  of  the  defend- 
ants have  appealed. 

Soon  after  the  decease  of  Abraham  Womack,  Sr.,  in  1800,  the  usual 
mortuary  proceedings  were  taken.  The  plaintiff  was  appointed  admin- 
istrator, and  he  soon  after  petitioned  for  a  sale  of  the  property  to  pay 
debts  and  to  effect  a  partition.  The  order  of  sale  was  granted,  the  prop- 
erty sold,  the  mass  of  it  being  purchased  by  the  heirs,  and  in  Decem- 
ber, 1860,  the  administrator  filed  his  accouut.  Numerous  oppositions 
were  presented,  and  the  contestation  remained  without  final  action 
until  June,  1867.  By  the  judgment  then  rendered,  the  account,  with 
some  modifications,  was  homologated  and  confirmed.  No  appeal  seems 
to  have  been  taken  from  this  iudsKment.  The  present  suit  was  insti- 
tuted in  September,  1869. 

It  seems  clear  that  the  object  and  main  purpose  of  the  sale  in  1860 
was  to  efi'ect  a  partition  by  means  of  a  licitation.  The  debts  were  few 
and  unimportant.  Each  heir  purchased  property  at  the  sale,  aud  the 
receipts  produced  by  the  administrator  and  his  own  testimony  show 
that  the  portion  of  each  heir  of  the  first  degree  was  reckoned  approxi- 
mately at  $1000  cash.  After  the  sale,  a  settlement  in  full  was  made 
by  the  administrator,  with  some  at  least  of  the  heirs,  for  iiis  own  testi- 
mony shows  that  "  the  Thompson  heirs  and  Pciwell  paid  the  excess  of 
their  purchases  over  $1000." 

We  regard  the  sale  as  having  divested  the  succession  of  title  in  the 
property  sold,  and  the  partition  executed  to  that  extent.  There  remains 
now  only  an  adjustment  of  the  amounts  respectively  to  be  paid  or 
received  as  the  case  may  be  by  the  several  heirs,  in  order  to  make  the 
partition  definitive. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  parish  court  be  annulled,  avoided  and  reversed.  It  is  further  or- 
dered that  this  case  be  remanded  to  the  court  of  first  instance  to  be 
proceeded  with  according  to  law,  the  plaintiff  and  appellee  paying  costs 
in  both  couits. 


NEW  ORLEANS,  APRIL,  1871.  353 

IlMh,  HfutweU  &  Co.  T.  "Sew  Orleans,  Jackson  and  Great  Northern  Bailroad  Company. 

No.  2271.— Flash,  Hartwell  &  Co.  v.  New  Ouleans,  Jackson  akd 

Great  Northern  Railroad  Company 

A  reeeipt  given  by  a  lailroad  company  for  goods  to  be  transported  to  another  point  on  tho 
line  of  the  road,  is  not  a  bill  of  exchange,  and  is  not,  therefore,  presoribed  by  Hve  yean 
according  to  article  3505  of  the  Civil  Code. 

In  lees,  while  tho  insurgent  aothorities  had  control  of  the  city  of  New  Orleans  and  its  sar< 
roondings,  the  Jackson  Railroad  Company  gave  a  receipt  for  360  barrels  of  molasses, 
which  they  were  to  transport  to  some  other  point  on  the  line  of  the  road.  Some  two 
months  and  a  half  thereafter  the  United  States  forces  captured  the  city  and  took  i>08ses- 
sion  of  the  road  at  New  Orleans.  The  molasses  was  not  transported  by  the  company. 
The  owner  brings  suit  against  the  comi>any  on  the  receipt  for  the  molasses,  which  had 
gone  into  their  possession  and  had  not  been  aoooanted  for.  On  trial  the  company  made 
the  defense  that  at  the  time  they  gave  the  receipt  the  rood  was  nnder  the  control  of  the 
insurgent  military  forces;  that  the  plaintlffii  consigned  the  goods  tot  shipment  with  a  full 
knowledge  of  tho  condition  of  aflhirs  and  took  the  risk  Incident  thereto. 

Held— That,  nnder  this  state  of  facts,  the  harden  of  establishing  these  defenses  devolved 
exclusively  on  the  company',  failing  in  which,  the  plaintiff  must  recover. 

APPEAL  from  the  Fonrtb  District  Court,  parish  of  Orleans.  H^ard,  J. 
Clarice^  Bayne  <&  Benshaw,  for  plaintifis  and  appellees.  Camphellj 
Spofford  dc  Campbell  and  X.  E,  Simonds^  for  defendant  and  appellant. 

Howe,  J.  Plaintiff  sued  for  value  of  360  barrels  of  molasses  con- 
signed at  New  Orleans  by  the  defendant's  railway  in  February,  1862. 
There  was  judgment  for  plaintiffd  for  the  amount  claimed,  and  the 
defendant  has  appealed. 

First — Tho  prescription  of  one  year  does  not  appl}'.  The  iJact  that 
the  receipt  given  by  defendant  at  the  time  it  received  the  goods  was  in 
form  like  a  steamboat  bill  of  lading  can  not  bring  this  ease  under  the 
article  (3501)  of  the  Civil  Code.  The  mercliandise  was  not  ''shipped 
on  board  any  kind  of  vessel." 

Second — The  prescription  of  five  years,  article  [3505],  docs  not  appiy. 
It  is  by  no  means  clear  that  the  phrase  ''  effects  negotiable  or  trans- 
ferable by  endorsement  or  delivery,"  (tout  effet  negociablo  ou  trans- 
portable par  endossement  ou  par  simple  remise,)  includes  regular 
marine  bills  of  lading.  The  word  ^et,  translated  effect,  means,  in  a 
commercial  sense,  ''  bill,''  or  **  bill  of  exchange,"  and  in  a  financial 
sense,  " funds"  and  ''stocks,"  and  we  bave  never  found  it  used  in  the 
sense  claimed  by  counsel.  But,  however  this  may  be,  this  action  is 
not  in  reality  on  a  bill  of  lading.  It  is  an  action  against  a  land  carrier. 
The  paper  called  a  bill  of  lading,  as  shown  by  tlie  pleadings  and 
eridcnce  on  both  sides,  was  intended  merely  as  a  receipt,  and  was  so 
oaed  and  introduced  in  this  ease.  It  was  probably  given  in  its  absurd 
form  from  a  scarcity  of  stationery  in  New  Orleans  at  the  time. 

Hiird — The  only  defense  on  the  merits  which  requires  consideration 
is,  in  substance,  that  the  war  was  raging  at  the  time  the  goods  were 
received  from  plaintiffs ;  that  the  defendant's  railway  was  under  the 
dominion  of  the  insurgent  authorities ;  that  these  authorities  mono- 
polized the  transportation  in  such  a  way  that  it  was  impossible  tc 
45 
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forward  ttie  goods  from  the  time  they  were  received  until  the  twenty- 
fifth  of  April,  1862 ;  that  on  the  latter  day  the  city  of  New  Orleans  was 
captared  by  the  United  States  forces,  and  the  goods  destroyed  or 
carried  off  by  a  mob  of  citizens  of  New  Orleans,  and  that  the  plaintiff 
consigned  the  goods  with  full  knowledge  of  the  fact  that  the  defend- 
ant's railway  was  subject  to  military  control,  and  they  took  all  the 
risks  of  such  a  state  of  affairs.    Tliis  might  be  a  valid  defense  if  fully 
established.    The  onus  is  on  the  defendant  to  make  it  out.    We  agree 
with  the  district  judge  that  it  has  not  been  establislied.     The  permit 
ior  shipment  of  tlie  goods  was  given  about  February  11,  1892.    The 
written  receipt  was  given  February  26,  1862.     During  the  long  period 
that  elapsed  up  to  the  twenty-fifth  April,  1862,  it  appears  by  the  testi- 
mony of  the  defendant's    employes,   that    private  freight  was,  by 
arrangement  with  the  military    authorities,  transferred    from   New 
Orleans  in  large  amounts.    It  is  not  shown  with  any  certainty  why  the 
goods  in  question  were  not  forwarded ;  nor  does  it  appear,  sufficiently, 
that  the  plaintiffs  took  the  risks  of  a  delay  of  from  sixty  to  seventy- 
five  days. 

Judgment  affirmed. 

Rehearing  relused. 


No.  3199. — Evan  George  v.  E.  A.  Knox  and  Husband  ct  al. 

The  vendor  who  wishes  to  avail  himself  of  the  action  to  rescind  the  sale  of  real  estate,  on 
the  ground  that  the  vendee  has  not  complied  with  the  condition  of  the  sale  by  pacing 
the  installments  at  maturity*,  must  show  that  he  has  retitmcd  to  the  vendee,  or  olTercd  to 
return,  that  portion  of  the  price  which  ho  has  received.  This  offer  to  return  the  portion 
of  the  price  which  lie  has  received  must  bo  made  l)cfore  suit  is  brought  to  rescind  tiio 
sale.  This  preliminary  stt^p  of  the  vendor  cannot  be  avoided  by  his  showingj  that  the 
rents  and  revennes  of  the  property  were  worth  more  than  the  nmonnt  he  hml  received  in 
part  paj^ment  of  the  price,  because,  IVom  the  date  of  the  sale,  the  title  and  ownership  of 
the  i)roperty  ]>a8sed  to  tlie  vendee,  and  the  rents  and  revenues  thereof  belonged  to  kim 
and  not  to  the  vendor. 

An  agrcentent  made  by  the  attorney  of  the  vendor  with  the  onrator  ad  hoe,  who  represented 
the  vendee  in  a  suit  to  rescind  the  sale,  to  tho  effect  that  the  vendee  was  to  take  the  rents 
and  revenues  of  tho  property  during  tho  time  that  he  had  it  in  possession  as  an  equiva- 
lent for  the  part  of  the  price  which  he  had  already  paid,  is  not  binding  on  the  vendee 
because  the  curator  ad  hoe,  by  virtue  of  his  appointment  as  such,  is  not  authorized  to 
make  such  agreement. 

APPEAL  from  the  Ninth  Jadicial  District  Court,  parish  of  Carroll. 
Hough,  J.     M,  DubosCf  for  plaintiff  and  aupcliaut.     JSnarrow  d? 
MonUjomeriji  for  defer. dan ts  and  appellees. 

LuDELiNG,  C.  J.     This  is  an  action  for  the  resolution  of  a  salo  for 
the  non-payment  of  the  price. 

In  November,  1855,  the  jilaintiff  sold  to  Knox  a  plantation  for 
$34,000,  payable  in  installments  as  follows  :  Four  thousand  dollars  on 
the  first  day  of  March,  1856;  three  thousand  dollars  on  the  first  day  of 
March,  1857;  and  a  like  sum  annually  thereaiter  until  tbe  first  of 
March,  18G5. 


NEW  ORLEANS,  APRIL,  187L  355 


Georfro  v.  E.  A.  Knox  aiid  Hosband  et  aL 


The  first  two  installments,  amounting  to  $7000,  were  paid  at  their 
maturity;  the  otlier  notes  are  still  unpaid. 

Citations  in  this  suit;  were  acknowledged  on  the  eighteenth  and 
twenty-second  of  May,  18G8. 

The  note  maturing  on  the  first  of  March,  1858,  was  not  paid.  At 
that  moment,  the  purchaser  having  failed  to  comply  with  his  engage- 
ment, the  resolutory  condition,  implied  in  all  commutative  contracted 
took  ofiect,  and  the  seller  had  a  right  to  sue  for  the  dissolution  of  the 
sale.    C.  C.  2045,  25GL 

And  from  the  period  when  the  seller  liad  the  right  to  sue  to  dissolve 
the  sale  for  the  non-payment  of  the  price,  prescription  began  to  run 
against  that  right;  therefore  the  action  was  barred  by  the  prescrip- 
tion of  ten  years,  wlien  it  was  instituted  in  May,  1868.  C.  C,  3503; 
II  An.  656,  George  r.  Lewis;  14  An.  340,  Thompson  v.  Gelcnore. 

Besides,  it  appears  from  the  allegations  of  the  plaintiffs  petition, 
that  he  has  received  $7000  of  the  price,  and  this  money  he  has  not  re- 
stored or  offered  to  restore  to  ihe  purchaser.  He  cannot  keep  the  price 
and  claim  the  property  which  was  sold.  4  La.  198;  19  Lo.  281;  9  R. 
:m;  2  An.  389;  4  An.  5C2:  21  An.  425. 

The  plaintiff  contends  that  the  price  received  h^  him  was  compen- 
sated by  the  rents  and  revenues  of  the  place  while  in  the  possession  of 
the  vendee,  and  ho  relies  upon  an  agreement  entered  into  between  him- 
self and  the  curator  ad  hoc,  appointed  to  represent  Knox,  an  ab- 
!=«nt»e,  wliich  is  as  follows : 

*'  It  is  agreed  between  the  parties,  plaintiiT  and  defendant,  first,  that 
the  plaintiff  waives  and  renounces  all  claim  or  interest  in  and  for  rents 
and  revenues  claimed  in  the  petition  for  the  uso  and  occupation  of  the 
lands  or  plantation  by  the  defendants  and  ^heir  vendees,  after  their 
purchase  from  the  plaintiff,  and  it  is  agreed,  in  the  second  place,  that 
in  consideration  of  the  abov«  remuneration  on  the  x)art  of  the  plaintiff, 
that  the  defendants  hereby  relinquish  and  renounce  any  and  all  claims 
for  the  repayment  of  any  money  or  moneys  they  may  have  at  any  time 
paid  said  plaintiff  for  and  in  part  payment  of  the  price  of  the  land,  the 
sale  of  which  is  sought  to  be  dissolved  and  rescinded  by  this  suit.  This 
day  of  October,  I8G8. 

(Signed)  «*  M.  DlBOSE,  Attorney  for  Plaintiff. 

'*  ED.  F.  NEWMAN,  Curator  ad  Ju>c.'' 
The  curator  ad  hoc  had  not  the  authority  to  make  such  an  agree^ 
meat,  and  even  if  he  could  lawfully  have  entered  into  it,  it  did  not 
bind  the  estate  of  McNeil,  the  vendee  of  Knox,  and  the  real  defendant. 
The  fruits  of  property  belonged  to  the  owner  thereof,  and  the  vendee 
^as  the  owner  of  the  property,  and  not  the  vendor. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict ooart  bo  affirmed  with  costs  of  appeal. 
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Howe,  J.,  concurring,  I  do  not  think  this  action  is  prescribed;  but 
I  concur  on  the  second  ground  which  forms  the  basis  of  the  opinion  of 
the  court. 


Wylt,  J.,  dissenting,  I  think  both  the  grounds  upon  which  the 
opinion  of  tlie  majority  of  the  court  is  based,  are  erroneous. 

The  first  is,  that  the  action  to  dissolve  this  sale  has  been  barred  by 
the  prescription  of  ten  years;  and  the  second  is,  it  should  not  be  dis- 
solved, because  the  plaintiff  has  not  restored  or  offered  to  restore  to 
the  purchaser  the  $7000  received  as  part  of  the  price.  As  to  the  second 
ground,  it  has  not  been  pleaded  by  tlie  parties;  it  was  not  an  issue  pre- 
sented in  the  court  below.  Besides,  it  is  nothing  but  a  dilatory  excep- 
tion, tending  merely  to  delay,  not  defeat  the  action,  and  ought  always 
to  be  pleaded  in  limine  litis, 

I  do  not  think  the  plaintiff  should  lose  his  ease  because  he  has 
omitted  to  prove  that  he  offered  to  restore  the  price  which  the  de- 
fendants'pleadings  did  not  require  him  to  do;  and  I  do  not  tliink  it 
proper  to  decide,  as  a  matter  of  fact,  that  the  plaintiff  did  not  offer  to 
restore  the  price,  an  issue  upon  which  no  evidence  was  taken  and  upou 
which  the  parties  did  not  go  to  trial  in  the  court  below. 

The  dissolving  condition,  based  upon  the  rule  of  equity,  there  can  be 
no  obligation  without  a  cause,  underlies  every  commutative  contract; 
and  it  was  upon  tiiis  fundamental  condition  that  Evan  George,  the 
plaintiff,  transferred  to  his  vendee,  Mrs.  Knox,  his  valuable  property  in 
the  parish  of  Carroll,  for  $31,000  on  long  terms  of  credit,  and  upon  this 
condition  George  bound  himself  to  warrant  and  defend  the  title 

It  would  be  a  violation  of  that  great  rule  of  equity  if  Mrs.  Knox  ancl 
her  vendee  are  permitted  to  keep  the  property  and  hold  George  to  his 
obligation  of  warranty  after  violating  her  obligation  to  pay  the  price; 
and  if  George  be  held  to  his  obligation  without  an  equivalent  as  to  hiia, 
there  w^ill  be  an  obligation  without  a  cause. 

The  sale  was  made  in  1855,  and  the  installments  were,  §4000  paya*ble 
first  of  March,  1856,  $3000  on  the  first  of  March,  1857,  and  a  like  sum 
payable  annually  thereafter  until  the  first  of  March,  1805.  The 
promissory  notes  were  given  in  evidence  of  the  price,  and  only  the  first 
and  second  have  been  'paid.  The  action  to  dissolve  the  sale  is  based 
upon  eight  of  these  promissory  notes  for  $3000  each,  maturing  annually 
from  the  first  day  of  March,  1858,  until  the  first  day  of  March,  1865. 
In  May,  1868,  the  plaintiff  instituted  this  suit,  demanding  the  dissola- 
tion  of  the  sale  on  the  gi-ound  that  his  vrndee,  Mrs.  Knox,  had  vio- 
lated her  contract  by  failing  and  refusing  to  pay  each  of  these  eiglit 
notes. 

I  think  tnis  action  Is  based  upon  eight  violations  of  the  contract  \yy 
eaid  vendee,  each  of  which  being  a  good  ground  to  annul  the  sale. 
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The  eDgagement  of  the  vendee  was  not  to  pay  the  first,  second  or 
third  note  only,  it  was  to  pay  each  note  at  its  maturity.  The  obliga  - 
tion  to  pay  the  last  note  maturiog  the  first  of  March,  1865,  was  just  as 
bindiog  as  it  was  to  pay  the  first;  and  failure  or  refusal  to  pay  the  last 
violated  the  contract  just  as  much  as  th^  first.  At  each  violation  a 
right  of  action  arose  upon  that  instrument  to  demand  the  recision  of 
tlie  sale. 

When  the  plaintiff  demands  it  on  each  of  the  eight  notes  in  the 
record,  failing  to  pay  each  being  a  violation  of  the  contract,  why 
should  we  select  the  first  note  maturing  in  March,  1858,  and  decide  his 
action  is  based  only  on  that  note  and  not  on  the  other  seven  f  And  be- 
cause the  action  on  that  note,  or  for  the  violation  of  the  contract  in 
felling  to  pay  it,  is  barred  by  the  prescription  of  ten  years,  therefore 
the  action  is  barred  on  the  other  seven  also,  although  neither  of  them 
were  ten  years  past  due  when  this  suit  was  instituted 

When  the  plaintiff  complains  of  eight  distinct  violations,  and  shows 
it  in  the  record,  how  can  we  say  there  has  been  only  one  violation,  the 
failure  to  pay  the  note  duo  Marcli  1,  1858,  which  gave  him  a  cause  of 
action,  and  that  is  barred  by  the  prescription  of  ten  years.  Suppose 
the  plaintiff,  anticipating  this  ruling,  had  made  a  voluntary  remission 
of  the  note  maturing  the  first  of  March,  1858,  which  would  have  dis- 
charged it,  and  then  demanded  the  recision  en  the  other  seven  notes 
to  which  the  prescription  of  ten  years  is  not  applicable,  could  the 
action  have  been  defeated  by  the  plea  of  prescription?  Certainly 
not. 

Xow,  shall  we  say  tbat  a  man  who  has  merely  exercised  a  legal  right,, 
who  has  voluntarily  remitted  one  note,  stands  stronger  before  ther 
court  in  prosecuting  his  rights  upon  the  others,  than  if  he  had  chosen 
to  be  less  liberal  to  his  delinquent  debtor  ?  Suppose  the  note  due  the 
first  of  March,  1858,  had  passed  into  the  hands  of  a  person  who  had 
permitted  the  prescription  of  five  and  ten  years  to  be  acquired,  would 
the  defendant  be  heard  disputing  the  fact  that  she  violated  her  contract- 
in  not  paying  each  of  the  other  seven  notes  held  by  the  plaintiff,  or 
tbat  he  has  no  right  to  claim  the  recision,  because  the  party  holding 
the  note  due  March  1,  1858,  did  not  do  so  ? 

If  such  be  law,  the  great  rule  of  equity,  there  can  be  no  obligation 
withoat  a  cause,  is  defeated  without  a  reason  why  it  should  be  de- 
feated. 

Why  should  the  vendee  hold  the  vendor  to  his  obligation  after  re- 
fusing to  be  bound  by  his  own,  simply  because  one  of  the  notes  fell 
into  tardy  bands,  and  has  been  peunitted  to  be  prescribed  ? 

Should  Mrs.  Knox  escape  the  dissolving  condition  claimed  by  her 
Tendor,  simply  because  the  note  due  March  1,  1858,  has  been  barred 
hy  the  prescription  of  ^ve  and  ten  years,  when  the  record  shows  that ' 
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tbere  are  seven  other  notes  wliich  are  not  prescribed ;  at  the  maturity 
of  eacli  a  right  of  action  arose,  to  enforce  the  Davment  or  demand  the 
recision  of  the  sale. 

Because  the  plaintiff  has  lost  his  right  upon  one  note  by  lapse  of 
time,  I  do  not  see  that  he  has  lost  it  on  the  other  notes  to  which  the 
plea  of  prescription  is  not  applicable. 

I  therefore  deem  it  my  duty  to  dissent  in  this  case. 
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V.  The  Mayor  and  Administrators. 

vScction  AC  von  of  the  revenue  Law  of  1871  proliibiU  all  cities  and  manic!  pal  corporationa  in 
the  State  from  levjing  a  tax  for  any  purpoBc,  in  any  year,  in  oxcesa  of  two  per  ccntnm 
on  the  assessed  valno  of  all  property  therein  listod  for  taxation.  It  being  shown  that  the 
Council  of  the  city  of  New  Orleans  hns  already  levied  a  tax  in  excess  of  two  p^*  centnm 
on  the  taxable  property  within  the  city  limits.  Held — That  under  the  prohibition  con« 
tained  in  the  act  above  recited,  the  city  could  not  be  compelled  by  writ  of  mandamns  to 
levy  an  addilian.al  tax  for  school  purposes,  although  the  General  Assembly  had  by  special 
act  directed  that  the  Council  should  levy  a  tax  for  such  purpose. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.     Lcau- 
montf  Judge  of  the  Fiith  District  Court,  parish  of  Orle.ans,  presiding 
in   place  of  Dibble,  J.,    recused.     S,  Beldcn,  Attorney  General,  and 
J".  P.  Ilornor,  for  relators  and  appellants.    Geo.  S.  Lacey,  City  Attorney, 
for  defendant  and  appellant.    J".  JR.  Eustis,  Esq.,  and  H.  N.  Ogden, 
Esq.,  attorneys  at  law,  appeared  as  amid  curiy  and  argued  in  behalf  of 
the  taxpayers  a;raiust  the  tax  sought  to  be  imposed  by  this  proceeding, 
Howell,  J.    The  relators  have  appealed  from  a  judgment  refusing 
a  writ  of  mandamus  to  compel  the  Mayor  and 'Administrators  of  the 
city  of  New  Orleans  to  levy  and  collect  a  tax  sufficient  to  realize  the    - 
sum  of  $'350,000  fixed  by  the  said  relators  for  the  purpose  of  main- 
taining the  free  public  schools  in  the  city  of  New  Orleans  during  the 
current  year,  in  accordance  with  the  provisions  and  requirements  of  act 
No.  8  of  the  Legislature  of  1871,  entitled  '^  An  Act  to  amend  an  act 
entitled  an  act  relative  to  public  education  in  the  State  of  Louisiana 
and  the  city  of  New  Orleans,  arid  to  raise  a  revenue  for  that  purpose," 
approved  February  2.5,  1871,  the  seventh  section  of  which  is  in  the 
following  words ;     *'The  Board  of  School  Directors  for  the  city  of  Novr 
Orleans  shall,  immediately  upon  their  organization,  and  also  at  tlic 
commencement  of  each  year  thereafter,  ascertain  the  amount  of  funds 
necessary  to  carry  on  the  schools  under  their  charge  lor  the  current 
year  and  report  the  same  to  the  Board  of  Administrators  of  the  cit^ 
of  New  Orleans,  who  ^hall,  at  such  time  as  they  may  deem  necessarily 
levy  the  amount  on  the  taxable  property  of  the  city,  and  direct  tlio 
same  to  be  collected  in  the  manner  and  at  the  time  by  them  deemed 
most  desirable,  but  the  time  shall  not  exceed  six  months  from  the  da  to 
of  their  notification  of  the  amount  required." 
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Among  other  reasons  to  justify  their  refasal,  the  respondents  aver 

that  section  seven  of  the  act  No.  42  of  the  Legislature  of  1871,  entitled 
^*  An  Act  to  provide  a  revenue,  to  levy  and  collect  taxes,  to  grant  and 
collect  licenses,  etc.,"  approved  March  3,  1871,  prohibits  the  City 
Council  of  New  Orleans,  the  respondents,  from  levying  any  tax  upon 
the  property  situated  in  said  city,  listed  for  taxation,  to  a  greater 
amount  than  two  per  centum  of  the  cash  value  thereof,  and  that  there 
have  already  been  levied  upon  said  property  taxes  to  the  amount  of 
two  and  five-eighths  per  centum  of  the  value  thereof,  and  the  tax- 
pajers  aro  protected  by  said  law  from  the  payment  of  any  other  or 
larther  sum,  unless  by  vote  of  the  citizens  entitled  to  vote  in  said  city, 
and  no  such  vote  has  been  Jiad  on  this  question. 

Section  seven  relied  on  reads  as  follows:  ''That  no  city  or  muni- 
cipal corporation  shall  levy  a  tax  for  any  purpose  which  shall  exceed 
two  per  centum  on  the  assessed  value  of  all  property  therein  listed  for 
taxation;  nor  shall  the  police  jury  of  any  parish  levy  a  tax  for  any 
purposes,  during  any  j^ear,  which  shall  exceed  one  hundred  per  centum 
<i(  the  State  tax  for  that  year,  unless  such  excess,  whether  levied  by 
village,  city  or  parochial  authorities,  shall  first  he  sanctioned  hy  a  vote 
of  a  %naJoritij  of  the  said  voters  of  said  village,  eitij  or  parish,  at  an  elec- 
tion held  for  that  purpose.  No  per  capita  tax,  except  the  poll  tax 
authorized  by  the  State  Constitution,  shall  be  assessed  or  collected  in 
this  State." 

It  is  suggested  by  eounsol  for  the  relators  that  this  act  (No.  42) 
became  a  law  subsecxuent  to  the  school  bill,  and  does  not,  therefore, 
aflect  or  impair  the  right  of  the  city  authorities  to  act  under  the  pro- 
visions of  said  school  bill.  If  there  be  any  force  in  this,  the  successful 
reply  to  it  is  that  the  same  provision  existed,  as  to  cities,  in  the  revenue 
law  of  1870,  and  the  prohibition,  therefore,  existed  at  the  date  of  the 
passage  of  the  school  bill,  and  was  simply  continued  or  re-enacted  in 
the  act  of  1871,  the  repealing  section  of  which  repealed  only  such  laws 
or  parts  of  laws  as  are  contrary  to  or  inconsistent  with  said  act.  See 
22  An.  273. 

It  is  next  suggested  that  this  section  violates' article  114  of  the  Con- 
stitation  of  the  State,  as  it  is  not  covered  by  the  title  to  the  revenue 
4iet,  wherein  it  is  found.  In  this  view  wo  can  not  concur.  The  phrase 
in  the  title  ''to  levy  and  collect  taxes,*'  is  direct  and  comprehensive 
enough  to  embrace  the  provisions  of  section  seven,  which  relates 
nneqaivocally  to  the  subject  of  levying  taxes,  cities,  ihunicipal  corpo- 
rations and  parishes,  subdivisions  of  the  State,  being  prohibited  from 
levying  taxes  beyond  a  certain  per  centum.  And  furthermore,  it  is  a 
veil  established  rule  of  legal  construction  that  "  the  title  of  a  law  is 
not  to  be  Btrictly  construed ;  if  it  state  the  object  according  to  the 
understanding  of  reasonable  men,  it  satisfies  the  Constitution."  6  An. 
'605;  21  An.  752.    Nor  is  it  necessary  that  the  title  should  define  or 
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specify  the  particular  provisions  of  each  section — a  rule  which  would 
make  the  title  as  long  as  the  law,  or  would  be  the  law,  less  the  enacting 
words xonly.    The  title  is  sufficient. 

But  it  is  said  tlie  court  will  rather  prefer  to  harmonize  the  provisions 
of  both  laws,  to  do  which  it  is  only  necessary  to  apply  the  limitation, 
Dot  to  the  aggregate  of  taxes  which  it  may  be  necessary  for  the  city  to 
assess,  but  to  the  dimensions  or  amount  of  any  one  single  tax  of  the 
several  taxes  wliich  it  is  and  was  known  the  city  required  as  the  con- 
solidated loan  tax,  the  railroad  tax,  the  park  tax,  the  Metropolitan 
Police  tax,  etc.  It  is  not  difficult  to  perceive  that  this  construction 
would  totally  destroy  all  limitation,  and  leave  the  law  without  a 
rational  object;  for,  upon  this  theory,  the  city  authorities  might  levy 
any  number  of  specific  taxes  for  i^articular  purposes,  provided  each 
one  did  not  exceed  two  per  centum  of  the  value  of  the  taxable  prop- 
erty.    Such  a  construction  is  not  allowable. 

The  law  is  free  from  ambiguity,  and  is  manifestly  enacted  in  the 
interest  of  the  taxpayers  and  intended  to  limit,  as  it  does,  the  taxing 
'  power  of  all  municipal  and  parochial  authorities  to  the  will  of  the 
voters  as  to  any  and  all  taxation  on  property  beyond  two  per  centum 
of  its  value.  If,  however,  such  authorities  deem  an  additional  amount 
necessary  for  the  public  good,  they  have  under  this  law  only  to  submit 
the  question  to  the  legal  voters  of  the  respective  localities  for  their 
decision. 

Although  judges  are  not  to  be  controlled  in  their  action  by  a  con- 
sideration  of  the  consequences  which  may  flow  from  their  exposition  of 
laws,  we  can  very  properly  say  that  we  are  unable  to  perceive  the  dis- 
astrous consequences  which  seem  to  be  apprehended  by  counsel  from 
the  operation  of  this  law.  If  the  people  of  New  Orleans  desire  the 
public  schools  in  the  city  to  be  maintained  by  special  taxation  on  their 
property,  they  will  doubtless  give  their  sanction  to  the  levying  of  tho 
additional  tax  necessary  for  such  a  laudable  purpose,  whatever  may  bo 
the  comparative  importance  of  the  objects  for  which  the  limit  of  taxa* 
tion  has  already  been  attained.  It  is  certainly  not  within  the  provinco 
of  the  courts  to  set  aside  the  law  for  the  purpose  of  sustaining:  even 
the  free  public  school  system. 

Our  conclusion  is  that  a  writ  of  mandamus  can  not  propeiiy  issue  in 
this  case  to  compel  the  Board  of  Administrators  to  levy  and  collect  » 
tax  sufficient  to  realize  the  sum  called  for  by  the  relators.  The  seven tli. 
section  of  the  revenue  act  of  1871  has  clearly  limited  the  taxing  poweir 
of  the  municipal  government,  and  that  power  has  already  been  ex— 
hausted;  but  said  section  has  also  provided  a  mode  for  raising  any 
necessary  tax  beyond  the  prescribed  limit,  and  that  mode  is  not  tho 
one  resorted  to  in  this  proceeding. 

It  is  therefore  ordered  that  the  judgment  of  the  district  eourt  b^ 
affirmed,  with  costs* 
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No.  3245. — ScccEBSiON  of  Alexandue  Labky,  deceased — On  Opposi- 
tion to  Tableau  of  Administrator. 

Prior  to  the  adoption  of  the  constitntion  of  1868,  tlio  heirs  of  a  deceased  party  had  secured 
to  them  by  law  a  tacit  or  legal  mortgage  on  the  property  of  the  tutor  or  tutrix  superior 
to  all  other  mortgages  of  subsequent  date.  The  executing  of  a  bond  for  the  iaithf  ul  ad- 
ministration of  the  tutorship  fixed  the  date  at  which  the  rights  of  mortgage  attached  to 
the  property  of  the  tutor  in  favor  of  the  heirs;  and  a  judgment  of  the  court  recognizing 
the  mortgage  rights  in  faror  of  the  heirs,  which  omitted  to  fix  the  date  at  which  the 
mortgiigo  attached,  did  not  thereby  change  or  supersede  the  date  as  fixed  by  the  bond. 
The  recording  of  the  tutor's  bond,  therefore,  before  the  first  of  January,  1870,  in  pursu- 
ance to  the  provisions  of  the  act  of  1869,  renewed  and  perpetuated  the  tacit  mortgage 
wliich  existed  prior  to  the  adoption  of  the  constitution  oC  1868,  without  reference  to  the 
judgment  against  the  tutor  on  the  bond. 

The  act  of  1869,  which  provides  a  mode  of  registry  for  all  mortgages,  which,  before  the 
adoption  of  the  constitution  of  1668,  were  not  required  to  be  recorded,  makes  no  distinc- 
tion in  the  mode  of  recording  thoco  mortgages  which  existed  at  the  time  of  the  passage 
of  the  law,  and  those  which  came  into  existence  after  that  period. 

A  conventional  mortgage,  which  only  has  existence  as  a  mortgage  from  the  date  of  registry, 
can  only  date  and  take  rank  from  that  period. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Couple.  A,  Bonanchaud,  Parish  Judge.  T.  H,  Hewes,  John  11. 
Ilsley,  Cooley  &  Fhillips,  A.  Provosty  and  S.  J,  Fowell,  for  opponents 
and  appellants.    A,  L,  Mahondeau,  for  appellees. 

Taliaferro,  J.  The  litigating  parties  in  this  case  contest  each 
other's  claims  to  priority  of  mortgage  right  upon  the  i)roceiHlsof  mort- 
gaged property  insufficient  to  pay  all  their  debts  against  the  succi^s- 
sion.  The  administrator  filed  a  tableau  of  distribution,*  wliich  was  op- 
posed by  Mathilde  Laurans,  whose  claim  to  legal  mortgage  was  ))ost- 
poued  to  the  legal  mortgage  of  Alexandre,  Alexandrine  au  I  Josepii  S. 
Labry,  heirs  of  the  decedent,  Alexandre  Labry.  A.  Milteiibergor  &. 
Co.  opposed  the  pretensions  of  these  parties  as  unfounded,  setting  up 
their  special  mortgage  as  having  priority  over  all  others.  After  hear- 
ing these  oppositions,  the  Parish  Judge  amended  the  tableau  by  allow- 
ing the  claim  of  Joseph  Severin  Labry  for  $3880  33,  with  legal  mort- 
gage, to  take  effect  from  the  twenty-first  of  February,  1848.  Alex- 
andre and  Alexandrine  were  awarded  each  a  like  siin^,  with  judicial 
mortgage,  to  take  effect  from  the  twenty-first  of  December,  18G6.  The 
claim  of  Mathilde  Laurans  was  allowed,  but  without  mortgage.  A.  Mil- 
tenberger  &  Co.  were  ranked  as  creditors,  having  special  mortgage 
dating  from  the  second  of  April,  1861,  for  the  sum  of  $9470  20.  From 
the  judgment  homologating  the  tableau  as  thus  amended,  all  the  par- 
ties, except  Joseph  S.  Labry,  have  appealed. 

The  wife  ot  Alexandre  Labry,  and  mother  of  the  three  heirs — 
Alexandre,  Alexandrine  and  Severin  Labry — died  in  the  year  1848. 
An  inventory  and  appraisement  was  then  made  of  her  succession,  and 
the  surviving  husband  became  the  tutf>r  of  the  minor  children.  An 
abstract  from  this  inventory  was  recorded  in  the  mortgage  office  of  the 
parish  of  Pointe  Couple,  in  October,  18G9,  with  the  view  of  preserving 
46 
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specify  the  particnlar  provisions  of  each  section — a  rule  which  would 
malce  the  title  as  long  as  the  law,  or  would  be  the  law,  less  the  enacting 
words  \only.    The  title  is  sufficient. 

But  it  is  said  the  court  will  rather  prefer  to  harmonize  the  provisions 
of  both  laws,  to  do  which  it  is  only  necessary  to  apply  the  limitation, 
not  to  the  aggregate  of  taxes  which  it  may  be  necessary  for  the  city  to 
assess,  but  to  the  dimensions  or  amount  of  any  one  single  tax  of  the 
several  taxes  which  it  is  and  was  known  the  city  required  as  the  con- 
solidated loan  tax,  the  railroad  tax,  the  park  tax,  tli'e  Metropolitan 
Police  tax,  etc.  It  is  not  difficult  to  perceive  that  this  construction 
would  totally  destroy  all  limitation,  and  leave  the  law  without  a 
rational  object;  for,  upon  this  theory,  the  city  authorities  might  levy 
any  number  of  specific  taxes  for  particular  purposes,  provided  each 
one  did  not  exceed  two  per  centum  of  the  value  of  the  taxable  prop- 
erty.    Such  a  construction  is  not  allowable. 

The  law  is  free  from  ambiguity,  and  is  manifestly  enacted  in  the 
interest  of  the  taxpayers  and  intended  to  limit,  as  it  does,  the  taxing 
power  of  all  municipal  and  parochial  authorities  to  the  will  of  the 
voters  as  to  any  and  all  taxation  on  property  beyond  two  per  centum 
of  its  value.  If,  however,  such  authorities  deem  an  additional  amount 
necessary  for  the  public  good,  they  have  under  this  law  only  to  submit 
the  question  to  the  legal  voters  of  the  respective  localities  for  their 
decision. 

Although  judges  are  not  to  be  controlled  in  their  action  by  a  con- 
sideration of  the  consequences  which  may  flow  from  their  exposition  of 
laws,  we  can  very  properly  say  that  we  are  unable  to  perceive  the  dis- 
astrous consequences  which  seem  to  be  apprehended  by  counsel  from 
the  operation  of  this  law.  If  the  people  of  New  Orleans  desire  th& 
public  schools  in  the  city  to  bo  maintained  by  special  taxation  on  their 
property,  they  will  doubtless  give  their  sanction  to  the  levying  of  the 
additional  tax  necessary  for  such  a  laudable  purpose,  whatever  may  bo 
the  comparative  importance  of  the  objects  for  which  the  limit  of  taxa-» 
tion  has  already  been  attained.  It  is  certainly  not  within  the  province 
of  the  courts  to  set  aside  the  law  for  the  purx30se  of  sustaining:  evcu 
the  free  public  school  system. 

Our  conclusion  is  that  a  writ  of  mandamus  can  not  properly  issue  in 
this  case  to  compel  the  Board  of  Administrators  to  levy  and  collect  n 
tax  sufficient  to  realize  the  sum  called  for  by  the  relators.  The  seventh 
section  of  the  revenue  act  of  1871  has  clearly  limited  the  taxing  power 
of  the  municipal  government,  and  that  power  has  already  been  ex- 
hausted; but  said  section  has  also  provided  a  mode  for  raising  any 
necessary  tax  beyond  the  prescribed  limit,  and  that  mode  is  not  the 
one  resorted  to  in  this  proceeding. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed;  with  costs. 
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No.  3245. — Succession  of  Alexandre  Labry,  deceased — On  Opposi- 
tion to  Tableau  of  Administrator. 

Prior  to  the  adoption  of  the  constitation  of  1868,  the  heirs  of  a  deceased  party  had  secured 
to  them  bj'  law  a  tacit  or  legal  mortj^age  on  the  property  of  the  tutor  or  tutrix  superior 
to  all  other  mortgi^^a  of  subsequent  date.  The  executing  of  a  bond  for  the  iaithf  ul  ad- 
ministration of  the  tutorship  fixed  the  date  at  which  the  rights  of  mortgage  attached  to 
the  property  of  the  tutor  in  favor  of  the  heirs;  and  a  judgment  of  the  court  recognizing 
the  mortgage  rights  in  favor  of  the  heirs,  which  omitted  to  fix  the  date  at  which  the 
mortgafre  attached,  did  not  thereby  change  or  supersede  the  date  as  fixed  by  the  bond. 
The  recordiug  of  the  tutor's  bond,  therefore,  before  the  first  of  January,  1870,  in  pursu- 
ance to  the  provisions  of  the  act  of  1869,  renewed  and  perpetuated  the  tacit  mortgage 
which  existed  prior  to  the  adoption  of  the  constitation  oC  1868,  without  reference  to  the 
judgment  against  the  tutor  on  the  bond. 

The  act  of  1869,  which  provides  a  mode  of  registry  for  all  mortgages,  which,  before  tho 
adoption  of  the  constitution  of  1868,  were  not  required  to  be  recorded*  malces  no  distinc- 
tion in  the  mode  of  recording  tho«e  mortgages  which  existed  at  the  time  of  the  passage 
of  tho  law,  and  those  which  came  into  existence  after  that  period. 

A  conventional  mortgage,  which  only  has  existence  as  a  mortgage  from  the  date  of  registry, 
can  only  date  and  take  rank  £rom  that  period. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parisli  of  Pointe 
Couple.  A,  Bouanchaud,  Parish  Judge.  T.  H,  Hewes,  John  Jf. 
Ilsley,  Cooley  &  Phillips,  A.  Frovosty  and  S.  J,  Powell,  for  opponents 
and  appellants.    A.  L.  Mahondeau,  for  appellees. 

Taliaferro,  J.  The  litigating  pnrtics  in  this  case  contest  eacli 
other's  claims  to  priority  of  mortgage  right  upon  the  i)rocet»dsof  mort- 
gaged property  insufficient  to  pay  all  their  debts  against  the  succi's- 
sion.  The  administrator  filed  a  tableau  of  distribution,-  w}iich  was  op- 
posed by  Mathilde  Laurans,  whose  claim  to  legal  mortgage  was  post- 
poned to  the  legal  mortgage  of  Alexandre,  Alexandrine  an  I  Josepii  .S. 
Labry,  heirs  of  the  decedent,  Alexandre  Labry.  A.  Miltonbergcr  ^ 
Co.  opposed  the  pretensions  of  these  parties  as  unfounded,  setting  up 
their  special  mortgage  as  having  priority  over  all  others.  After  hear- 
ing these  oppositions,  the  Parish  Judge  amended  the  tableau  by  alio  w- 
mg  the  claim  of  Joseph  Severin  Labry  for  $3380  33,  with  legal  mort- 
gage, to  take  effect  from  the  twenty-first  of  February,  1848.  Alex- 
andre and  Alexandrine  were  awarded  each  a  like  siim,  with  judicial 
mortgage,  to  take  effect  from  the  twenty-first  of  December,  1866.  The 
claim  of  Mathilde  Lauraus  wasallowed,  but  without  mortgage.  A.  Mil- 
tenberger  &  Co.  were  ranked  as  creditors,  having  special  mortgage 
dating  from  the  second  of  April,  1861,  for  the  sum  of  $9470  20.  From 
the  judgment  homologating  the  tableau  as  thus  amended,  all  the  par- 
ties, except  Joseph  S.  Labry,  have  appealed. 

The  wife  ot  Alexandre  Labry,  and  mother  of  the  three  heirs — 
Alexandre,  Alexandrine  and  Severin  Labry — died  in  the  year  1848. 
An  inventory  and  appraisement  was  then  made  of  her  succession,  and 
the  surviving  husband  became  the  tutor  of  the  minor  children.  An 
abstract  from  this  inventory  was  recorded  in  the  mortgage  office  of  the 
parish  of  Pointe  Couple,  in  October,  1869,  with  the  view  of  preserving 
4.6 
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tlie  legal  mortgage,  which  these  lieirs  Iield  on  the  property  of  their 
tutor.  Two  of  these  heirs,  Alexandre  and  Alexandrine,  brought  a  suit 
against  their  father  and  former  tutor  for  an  indebtedness  growing  out 
of  the  tutorship,  and  obtained  judgment  against  him  on  the  twenty- 
first  of  December,  1860,  recognizing  their  legal  mortgage,  but  wiUiout 
giving  it  any  date.  The  prescription  of  fouryerfrs  was  pleaded  against 
the  claims  of  all  three  of  the  heirs  on  the  alleged  ground  that  lour  years 
had  elapsed  after  they  obtained  the  age  of  majority  before  they  insti- 
tuted proceedings  for  a  settlement  of  their  tutorship  claims.  Alex- 
andre Labry,  in  1851,  became  the  tutor  of  Mathilda  Laurans,  one  of 
the  litigants,  and  executed  his  bond  as  her  tutor  on  the  twenty-fifth  of 
November.  1851.  This  bond  was  duly  recorded  in  the  proper  office  be- 
fore Januarv,  1870,  in  order  to  preserve  her  legal  mortgage.  Wo  find 
in  the  record  a  petition  filed  on  the  twelfth  of  December,  1861,  by  the 
under  tutor  of  Mathilde,  setting  forth  that  her  tutor  had  resigned,  and 
prayed  for  tlie  convocation  of  a  family  meeting  to  select  a  successor. 
The  meeting,  under  an  order  of  court,  assembled  on  the  twentieth  of 
December,  1860,  aud  advised  the  ap {.ointment  of  John  Laurans,  who 
was  ai>poiutcd  and  coufinned  as  tutor  to  Mathilde,  who  gave  bond  on 
the  twelfth  of  January,  1861,  Alexandre  Labry,  the  former  tutor,  sign- 
ing the  bond  as  surety.  John  Laurans  died  in  1862.  On  the  thirty- 
first  of  August,  1865,  A.  Provosty  presented  a  petition  sotting  forth  the 
decease  of  Laurans,  and  representing  himself  as  nearest  of  kin  in  the 
collateral  line,  prayed  to  be  appointed  tutor  to  Mathilde.  He  was  ap- 
pointed accordingly  on  the  same  day.  Mathilde  was  emancipated  by 
order  of  court  on  the  fifth  of  April,  1866.  Provosty,  the  last  tutor, 
died  since  the  commencement  of  these  proceedings.  There  is  nothing^ 
to  shovt  that  Alexandre  Labry  ever  rendered  an  account  of  his  tutor- 
ahip  of  Mathilde  Laurans,  and  nothing  to  show  that  either  Laurans  or 
Provosty  ever  rendered  an  account.  No  written  resignation  or  declara- 
tion in  writing  by  Alexandre  Labry  is  produced,  showing  that  he  re- 
signed his  ofiice  of  tutor  to  Mathilde  Laurans.  It  is  contended  on  her 
part  that  none  of  the  proceedings  taken  during  her  minority,  affecting 
her  rights,  have  released  the  property  of  Labry  from  the  effect  of  her 
legal  mortgage  to  secure  his  indebtedness  to  her  as  her  tutor.  Within 
the  i)roper  time  after  her  emancipation  she  proceeded  against  the  ad- 
ministrator of  Labry,  who  died  in  1869,  for  the  rendition  of  an  account. 
The  tableau  over  which  the  i>arties  are  contending  seems  to  have  been 
presented  under  an  order  provoked  by  her. 

The  opponents  of  the  Labry  heirs  have  failed  to  establish  against 
them  the  plea  of  prescription.  We  think  the  Judge  a  qtio  erred  in 
allowing  two  of  those  heirs,  Alexandre  and  Alexandrine,  only  a  judicial 
mortgage  to  take  effect  from  the  twenty-first  of  December,  1866.  It  is 
true  the  judgment  rendered  in  their  favor  against  their  former  tutor, 
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while  it  accords  to  them  a  legal  mortgage  against  his  property,  does 
Dot  fix  the  date  from  which  that  legal  mortgage  took  effect;  bat  this 
omission  is  cured  by  the  recording  in  the  mortgage  office  an  abstract 
from  the  inventory  and  appraisement  of  their  mother's  estate,  as  re- 
qnired  by  the  act  of  1869,  prescribing  the  manner  of  preserving  and 
coDtinaing  in  force  legal  or  tacit  mortgages.  Their  right  to  a  legal 
mortgage,  dating  and  taking  effect  in  1848  on  the  property  of  their 
tutor,  was  preserved  by  complying  with  the  requirements  of  the  act  of 
1869,  that  right  was  not  lost  by  the  institution  of  the  suit  and  tlie  con- 
8equent  judgment  obtained  against  their  tutor  in  1865,  By  recording 
that  judgment  they  acquired  a  iudicial  mort£:a£:e  in  addition  to  tlieir 
legal  mortgage. 

We  think  there  was  error  in  the  judgment,  also,  in  placing  Matnuae 
Laurans  on  the  tableau  as  an  ordinary  creditor  for  the  amount  of  her 
claim  without  mortgage  right.  Alexandre  Labry,  Sr.,  was,  as  we  have 
seen,  appointed  her  dative  tutor  in  1851,  and  gave  bond  and  security 
as  required  by  law.  To  preserve  her  lien  or  legal  mortgage  she 
recorded,  prior  to  the  first  of  January,  1870,  her  tutors'  bond,  and  this, 
we  think,  was  sufficient.  The  act  of  the  Legislature  of  March  8,  18G9, 
providing  the  mode  of  preserving  legal  mortgages  is,  in  several  of  its 
sections,  not  free  from  ambiguity  and  even  obscurity;  yet,  taking  it  in 
its  entirety,  we  think  its  purpose  was  accomplished.  The  sections  two, 
eight  and  eleven,  in  connection,  we  think,  warrant  our  conclusion  that 
the  recording  of  the  bond  suffices.  Section  two  directs  prospectively 
that  before  a  tutor  shall  be  appointed,  the  bond  of  such  tutor  shall  bo 
recorded  ?  What  is  the  object  of  the  Legislature  by  this  enactment  ? 
Plainly  that  the  bond  recorded  shall  operate  as  notice  of  the  minor's 
legal  mortgage.  Then  why  should  not  the  recording  of  a  tutor's  bond, 
which  was  given  before  the  adoption  of  the  constitution  of  1868, 
operate  as  notice  of  a  legal  mortgage,  existing  irom  the  date  of  the 
bond,  provided  that  in  this  case  the  bond  be  recorded  before  the  first 
of  January,  1870  f  The  act  in  question  was  passed  in  conformity  with 
the  direction  given  by  the  one  hundred  and  twenty-third  article  of  the 
State  constitution,  and  this  was  **  to  provide,  by  law,  for  the  registra- 
tion of  all  mortgages  and  privileges."  Legal  mortgages,  existing  in 
favor  of  miuoi*s  before  the  adoption  of  the  constitution  of  1868,  were  to 
continue  to  exist  if  recorded  before  the  first  of  January*',  1870.  The 
Legislature  was  required  to  provide  by  law  for  the  recording  of  all 
mortgages  and  privileges.  Then  it  was  incumbent  upon  the  Legisla- 
ture to  provide  for  the  recording  of  that  class  of  mortgages  which, 
prior  to  January  1,  1870,  existed  by  operation  of  law  withoutWng  re- 
corded. The  legal  mortgage  of  minors  before  January  1, 1870,  had  the 
same  character  that  mortgages  of  that  kind,  to  come  into  existence 
after  that  period,  were  to  have.    They  had  all  to  be  recorded  to  have 
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the  legal  mortgage,  which  these  lieirs  teld  on  the  property  of  their 
tutor.  Two  of  these  heirs,  Alexandre  and  Alexandrine,  brought  a  suit 
against  their  father  and  former  tutor  for  an  indebtedness  growing  out 
of  the  tutorship,  and  obtained  judgment  against  him  on  the  twenty- 
first  of  December,  1866,  recognizing  their  legal  mortgage,  but  without 
giving  it  any  date.  The  prescription  of  four  yerfrs  was  pleaded  against 
the  claims  of  all  three  of  the  heirs  on  the  alleged  ground  that  (our  years 
had  elapsed  alter  tliey  obtained  the  age  of  majority  before  they  insti- 
tuted proceedings  for  a  settlement  of  their  tutorship  claims.  Alex- 
andre Labry,  in  1851,  became  the  tutor  of  Mathilda  Laurans,  one  of 
the  litigants,  and  executed  his  bond  as  her  tutor  on  the  twenty-fifth  of 
November,  1851.  This  bond  was  duly  recorded  in  the  proper  oflSce  be- 
fore Januar\ ,  1870,  in  order  to  preserve  her  legal  mortgage.  We  find 
in  the  record  a  petition  filed  on  the  twelfth  of  December,  1861,  by  the 
under  tutor  of  Mathilde,  setting  forth  that  her  tutor  had  resigned,  and 
prayed  for  thu  convocation  of  a  family  meeting  to  select  a  successor. 
The  meeting,  under  an  order  of  court,  assembled  on  the  twentieth  of 
December,  1860,  and  advised  the  apjioiutment  of  John  Laurans,  who 
was  appointed  and  confirmed  as  tutor  to  Mathilde,  who  gave  bond  on 
the  twelfth  of  January,  1861,  Alexandre  Labry,  the  former  tutor,  sign- 
ing the  bond  as  surety.  John  Laurans  died  in  1862.  On  the  thirty- 
first  of  August,  1865,  A.  Provosty  x)resented  a  petition  setting  forth  the 
decease  of  Laurans,  and  representing  himself  as  nearest  of  kin  in  tlie 
collateral  line,  prayed  to  be  appointed  tutor  to  Mathilde.  He  was  ap- 
pointed accordingly  on  the  same  day.  Mathilde  was  emancipated  by 
order  of  court  on  the  fifth  of  April,  1866.  Provosty,  tlie  last  tutor, 
died  since  the  commencement  of  these  proceedings.  There  is  nothin|2f 
to  shovt  that  Alexandre  Labry  ever  rendered  an  account  of  his  tutor- 
ship of  Mathilde  Laurans,  and  nothing  to  show  that  either  Laurans  or 
Provosty  ever  rendered  an  account.  No  written  resignation  or  declara- 
tion in  writing  by  Alexandre  Labry  is  produced,  showing  that  ho  re- 
signed his  office  of  tutor  to  Mathilde  Laurans.  It  is  contended  on  her 
part  that  none  of  the  proceedings  taken  during  her  minority,  affecting 
her  rights,  have  released  the  property  of  Labry  from  tlie  effect  of  her 
legal  mortgage  to  secure  his  indebtedness  to  her  as  her  tutor.  Within 
the  proper  time  after  her  emancipation  she  proceeded  against  the  ad- 
ministrator of  Labry,  who  died  in  1869,  for  the  rendition  of  an  account. 
The  tableau  over  which  the  parties  are  contending  seems  to  have  been 
presented  under  an  order  provoked  by  her. 

The  opponents  of  the  Labry  heirs  have  failed  to  establish  against 
them  the  plea  of  prescription.  We  think  the  Judge  a  quo  erred  in 
allowing  two  of  those  heirs,  Alexandre  and  Alexandrine,  only  a  judicial 
mortgage  to  take  effect  from  the  twenty-first  of  December,  1866.  It  is 
true  the  judgment  rendered  in  their  favor  against  their  former  tutor. 
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while  it  accords  to  them  a  legal  mortgage  against  Ills  property,  does 
DOt  fix  the  date  from  which  that  legal  mortgage  took  effect;  bat  this 
omission  is  cured  by  the  recording  in  the  mortgage  office  an  abstract 
from  the  inventory  and  appi*aisement  of  their  mother's  estate,  as  re- 
qnired  by  the  act  of  1869,  prescribing  the  manner  of  preserving  and 
continuing  in  force  legal  or  tacit  mortgages.  Their  right  to  a  legal 
mortgage,  dating  and  taking  effect  in  1848  on  the  property  of  their 
tutor,  was  preserved  by  complying  with  the  requirements  of  the  act  of 
1869,  that  right  was  not  lost  by  the  institution  of  the  suit  and  the  con- 
sequent judgment  obtained  against  their  tutor  in  1865.  By  recording 
that  judgment  they  acquired  a  iudicial  mort£:a<;e  in  addition  to  their 
legal  mortgage. 

We  think  there  was  error  in  the  judgment,  also,  in  placing  Matniiae 
Lanrans  on  the  tableau  as  an  ordinary  creditor  for  the  amount  of  her 
claim  without  mortgage  right.  Alexandre  Labry,  Sr.,  was,  as  we  have 
seen,  appointed  her  dative  tutor  in  1851,  and  gave  bond  and  security 
as  required  by  law.  To  preserve  her  lien  or  legal  mortgage  she 
recorded,  prior  to  the  first  of  January,  1870,  her  tutors*  bond,  and  this, 
we  think,  was  sufficient.  The  act  of  the  Legislature  of  March  8,  1869, 
providing  the  mode  of  preserving  legal  mortgages  is,  in  several  of  its 
sections,  not  free  from  ambiguity  and  even  obscurity;  yet,  taking  it  in 
its  entirety,  we  think  its  purpose  was  accomplished.  The  sections  two, 
eight  and  eleven,  in  connection,  we  thiuk,  w.irrant  our  conclusion  that 
the  recording  of  the  bond  suffices.  Section  two  directs  prospectively 
that  before  a  tutor  shall  bo  appointed,  the  bond  of  such  tutor  shall  be 
recorded  f  What  is  the  object  of  the  Legislature  by  this  enactment  ? 
Plainly  that  the  bond  recorded  shall  operate  as  notice  of  the  minor's 
legal  mortgage.  Then  why  should  not  the  recording  of  a  tutor's  bond, 
\?hich  was  given  before  the  adoption  of  the  constitution  of  1868, 
operate  as  notice  of  a  legal  mortgage,  existing  from  the  date  of  the 
bond,  provided  that  in  this  case  the  bond  be  recorded  before  the  first 
of  January,  1870  f  The  act  in  question  wjis  passed  in  conformity  with 
the  direction  given  by  the  one  hundred  and  twenty-third  article  of  the 
State  constitution,  and  this  was  **  to  provide,  by  law,  for  the  registra- 
tion of  all  mortgages  and  privileges."  Legal  mortgages,  existing  in 
favor  of  minors  before  the  adoption  of  the  constitution  of  1868,  were  to 
continue  to  exist  if  recorded  before  the  first  of  January,  1870.  The 
Legislature  was  required  to  provide  by  law  for  the  recording  of  all 
mortgages  and  privileges.  Then  it  was  incumbent  upon  the  Legisla- 
ture to  provide  for  the  recording  of  that  class  of  mortgages  which, 
prior  to  January  1,  1870,  existed  by  operation  of  law  withoutl)eing  re- 
corded. The  legal  mortgage  of  minors  before  January  1, 1870,  had  the 
Hume  character  that  mortgages  of  that  kind,  to  come  into  existence 
after  that  period,  were  to  have.    They  had  all  to  be  recorded  to  have 
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effect — those  in  existence  before  January,  1870,  were  to  be  recorded 
before  that  time,  and  those  sprin^Dg  into  existence  afterwards  as  they 
arose.  Hence,  the  method  adopted  for  recording  applies  as  well  to 
minors*  mortgages  that  existed  prior  to  January,  1870,  as  to  those 
which  were  to  originate  subsequently.  Minors'  mortgages,  in  the  case 
of  natural  tutors,  are  to  be  recorded  by  registering  in  the  proper  office 
abstracts  or  certificates  showing  the  amount  of  inventory.  In  case  of 
dative  tutorship  by  recording  the  tutor's  bond. 

There  was  then  no  reason  that  tliore  should  be  one  method  for  record- 
ing minors*  mortgages  that  existed  before  1870,  and  another  method  for 
recording  the  same  kind  of  mortgages  that  wore  to  have  their  origin 
after  that  period.  The  article  one  hundred  and  twenty-three  of  the 
constitution  recognized  no  distinction,  and  did  not  authorize  the 
Legislature  to  make  any  in  the  manner  of  recording  mortgages  of  the 
same  class,  wlietlier  existing  prior  to  January  1,  1870,  or  to  exist 
afterwards. 

The  ground  assumed  by  the  opponents  of  the  claim  of  Matniiae 
Laurans  that  Alexandre  Labry,  her  tutor,  resigned  his  trust  as  her 
tutor,  that  other  tutors  succeeded  him,  and  to  them  she  must  look  for 
redress,  can  not  be  maintained.  It  Is  not  shown  that  he  ever  resigned, 
and  if  he  did,  it  is  noc  pretended  that  ha  ever  made  any  settlement  of 
his  accounts.  Assuming  that  circumstances  existed  which  p."*^'*orized 
or  excused  him  from  a  further  discharge  of  his  duties  as  her  tutor,  he 
still  continued  bound  to  render  an  account  of  the  tutorship,  a  duty 
which  he  never  performed.  It  is  shown  that  large  amounts  went  into 
his  possession  belonging  to  the  then  minor  under  his  charge.  The  ap- 
pointment of  Laurans,  and  afterwards  Provosty,  as  her  tutor,  by  no 
means  released  Labry  from  accountability. 

The  tableaux  as  first  presented  in  the  Parish  Court  gave,  in  our 
opinion,  the  proper  rank  of  the  several  creditors  by  mortgage  and 
privilege,  and  we  think  it  should  assume  its  original  form. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  farther 
ordered,  that  the  tableau  of  the  administrator  be  amended  by  placing 
thereon  the  heirs  of  Alexandre  Labry,  viz:  Alexandre,  Alexandrine 
and  Joseph  S.  Labry  as  creditors,  with  legal  mortgage,  for  $14,184  05 
to  date  and  take  effect  from  the  twenty-first  of  February,  1848.  Next, 
that  Mathildo  Laurans  be  recognized  as  a  creditor,  with  legal  mortgage 
to  date  and  take  effect  from  the  twenty -fifth  of  November,  1851,  for 
the  sum  of  $9 1 51  92.  Third— That  A.  Miltenberger  &  Co.  take  rank  with 
special  mortgage  for  $9470  to  date  and  take  effect  from  the  second  of 
April,  186 J,  and  that,  as  thus  amended,  the  tableau  be  homologated  and 
confirmed,  the  costs  to  be  paid  by  the  succession. 
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Howell,  J.,  dissenting.  I  am  unable  to  concur  in  the  opinion  of  the 
majority  of  the  court,  that  the  recording  of  a  tutor's  bond,  executed 
prior  to  the  adoption  of  the  constitution  of  1868,  preserves  the  mort- 
gage in  favor  of  the  minor. 

I  find  nothing  in  sections  two,  eight  and  eleven,  of  act  No.  95  of  3860, 
which  authorizes  or  directs  the  recording  of  such  bonds,  or  gives  the 
recording  of  them  such  effect.  The  bonds  which  are  to  be  recorded 
are  those  given  by  tutors  appointed  after  the  passage  of  the  law;  and 
it  is  a  well  settled  doctrine  that  we  can  not  extend  the  effect  of  the  regis- 
try of  mortgages  or  laws  providing  for  registry  by  implication  or  infer- 
ence. It  ma3'  be  a  legislative  omission,  but  we  can  not,  I  think,  supply 
the  omission. 

Rehearing  refused. 


No.  2357. — City  op  Baltimore  v.  Henry  Parlatjge — George  Merz, 

Tbird  Opponent. 

A  contractor,  who  repairs  or  reconstmcta  a  building  ^heraby  the  land  or  lot  of  f^onnd  on 
which  it  stands,  is  enhanced  in  value,  has  tho  same  lion  and  privilege  on  the  bulldins;, 
which  the  law  accords  to  a  contractor  on  a  ne«v  building.  Where,  tlierofore,  tho  vendor 
seeks  to  enforco  his  lion  on  tho  lot  of  ground  for  Hn  unpaid  portion  of  the  price,  the  con- 
tractor who  has  made  repairs  on,  and  reconstructed  the  buildings  theroon  since  the  anle, 
may  cause  a  separate  appraisement  of  tho  buildings  ft*om  that  of  the  land  to  be  made, 
and  enforce  his  lien  on  the  buildings,  w^hich  is  superior  to  that  of  the  vendor's  lieu  on 
that  part  of  tho  valuation  which  is  estimated  to  be  in  the  buildings. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Lean- 
mont,  J.  Semmes  d>  Mott,  for  plaintiff  and  appellee.  Ilomor  <Sc 
Benedict^  for  defendants  and  appellants. 

Howe,  J.  This  case  involves  a  conflict  of  privilege  between  tho 
vendor  of  lands  and  the  contractor  who  has,  after  the  sale,  repaired  or 
reconstructed  the  buildings  which  were  on  the  lands. 

In  1859  the  city  of  Baltimore  sold  to  Parlange  the  lots  in  question, 
fronting  respectively  on  Orleans  and  St.  Ann  streets,  a  theatre  and  ball 
room,  reserving  a  vendor's  privilege  and  mortgage,  with  the  pact  of 
Qon-alienation,  to  secure  the  unpaid  portion  of  the  price. 

In  1869  the  city  of  Baltimore  took  proceedings  to  collect  an  unpaid 
portion  of  the  price,  and  to  enforce  its  privilege  and  mortgage,  and  the 
property  was  seized  and  advertised  for  sale  by  the  sheriff. 

George  Merz  filed  his  opposition,  claiming,  as  transferee  of  Samuel 
Johnson,  a  privilege  for  work  done  in  1867,  under  recorded  contract,  in 
erexsting,  repairing  and  renovating  the  buildings  on  the  lots  which  luid 
in  the  meantime  become  the  property  of  Bernard  Avegno.  The  work 
seems  to  have  been  rendered  necessary  by  a  fire  which  had  occurred  on 
the  premises  a  short  time  before. 

A  rule  was  taken  by  Merz  for  a  separate  appraisement  of  lands  and 
buildings  under  the  article  (3235)  of  the  Code,  which  prescribes  that 


364  SUPREME  COURT  OF  LOUISIANA, 

Succession  of  Alexandre  Labry.  « 

eflfect — those  in  existence  before  January,  1870,  were  to  be  recorded 
before  that  time,  and  those  springing  into  existence  afterwards  qa  they 
arose.  Hence,  the  method  adopted  for  recording  applies  as  well  to 
minors'  mortgages  that  existed  prior  to  January,  1870,  as  to  those 
which  were  to  originate  subsequently.  Minors'  mortgages,  in  the  case 
of  natural  tutors,  are  to  be  recorded  by  registering  in  the  proper  office 
abstracts  or  certificates  showing  the  amount  of  inventory.  In  case  of 
dative  tutorship  by  recording  the  tutor's  bond. 

There  Avas  then  no  reason  that  there  should  be  one  method  for  record- 
ing minors'  mortgages  that  existed  before  1870,  and  another  method  for 

recording  the  same  kind  of  mortgages  that  wore  to  have  their  origin 
after  that  period.  The  article  one  hundred  and  twenty-three  of  the 
constitution  recognized  no  distinction,  and  did  not  authorize  the 
Legislature  to  make  any  in  the  manner  of  recording  mortgages  of  the 
same  class,  wliether  existing  prior  to  January  1,  1870,  or  to  exist 
afterwards. 

The  ground  assumed  by  the  opponents  of  the  claim  of  Matniiae 
Laurans  that  Alexandre  Labry,  her  tutor,  resigned  his  trust  as  her 
tutor,  that  other  tutors  succeeded  him,  and  to  them  she  must  look  for 
redress,  can  not  be  maintained.  It  is  not  shown  that  he  ever  resigned, 
and  if  he  did,  it  is  not  pretended  that  ho  ever  made  any  settlement  of 
liis  accounts.  Assuming  that  circumstances  existed  which  («-«'^^orized 
or  excused  him  from  a  further  discharge  of  his  duties  as  her  tutor,  he 
still  continued  bound  to  render  an  account  of  the  tutorship,  a  duty 
which  he  never  performed.  It  is  shown  that  large  amounts  went  into 
his  possession  belonging  to  the  then  minor  under  his  charge.  The  ap- 
pointment of  Laurans,  and  afterwards  Provosty,  as  her  tutor,  by  no 
means  released  Labry  from  accountability. 

The  tableaux  as  first  presented  in  the  Parish  Court  gave,  in  our 
opinion,  the  proper  rank  of  the  several  creditors  by  mortgage  and 
privilege,  and  we  think  it  should  assume  its  original  form. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered,  that  the  tableau  of  the  administrator  be  amended  by  placing' 
thereon  the  heirs  of  Alexandre  Labry,  viz :  Alexandre,  Alexandrine 
and  Joseph  S.  Labry  as  creditors,  with  legal  mortgage,  for  $14,184  05 
to  date  and  take  eflfect  from  the  twenty -first  of  February,  1848.  Next, 
that  Mathilde  Laurans  be  recognized  as  a  creditor,  with  legal  mortgage 
to  date  and  take  eflfect  from  the  twenty-fifth  of  November,  1851,  for 
the  sum  of  $9 1 51  92.  Third— That  A.  Miltenberger  &  Co.  take  rank  with 
special  mortgage  for  $9470  to  date  and  take  eflfect  from  the  second  of 
April,  186 J,  and  that,  as  thus  amended,  the  tableau  be  homologated  and 
confirmed,  the  costs  to  be  paid  by  the  succession. 
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Howell,  J.,  dissenting.  I  am  unable  to  concur  in  the  opinion  of  the 
majority  of  the  court,  that  the  recording  of  a  tutor's  bond,  executed 
prior  to  the  adoption  of  the  constitution  of  1868,  preserves  the  mort- 
gage in  favor  of  the  minor. 

I  find  nothing  in  sections  two,  eight  and  eleven,  of  act  No.  95  of  ]869, 
which  authorizes  or  directs  the  recording  of  such  bonds,  or  gives  the 
recording  of  them  such  eflfect.  The  bonds  which  are  to  be  recorded 
are  those  given  by  tutors  appointed  after  the  passage  of  the  law;  and 
it  is  a  well  settled  doctrine  that  we  can  not  extend  the  effect  of  the  regis- 
try of  mortgages  or  laws  providing  for  registry  by  implication  or  infer- 
ence. It  may  be  a  legislative  omission,  but  we  can  not,  I  think,  eupply 
the  omission. 

Rehearing  refused. 


No.  23o7. — City  op  Baltimore  t?.  Henry  Parla.'nge — George  Merz, 

Third  Opponent. 

A  contractor,  -who  repairs  or  reconstructs  a  bnildin{r  thereby  the  land  or  lot  of  groand  on 
which  it  stands,  is  enhanced  in  valae,  has  the  same  lion  and  privilege  on  the  building, 
which  the  law  accords  to  a  contractor  on  a  new  building.  Where,  therefore,  the  vendor 
s^ks  to  enforce  his  lien  on  the  lot  of  ground  for  an  nnpald  portion  of  the  price,  the  con- 
tractor who  has  made  repairs  on,  and  reconstmoted  the  buildings  thereon  since  the  sale, 
may  caase  a  separate  appraisement  of  the  buildings  from  that  of  the  land  to  be  niado, 
and  enforce  his  lion  on  the  buildings,  which  is  superior  to  that  of  the  vendor's  lien  on 
that  part  of  the  valuation  which  is  estimated  to  be  in  the  buildings. 

APPEAXi  from  tlie  Fifth  District  Court,  parish  of  Orleans.    Zean- 
monty  J.     Semnies  <&  Motty  for  plaintiff  and  appellee.     Hornor  & 
Benedict,  for  defendants  and  appellants. 

Howe,  J.  This  case  involves  a  conflict  of  privilege  between  the 
vendor  of  lands  and  the  contractor  who  has,  after  the  sale,  repaired  or 
reconstructed  the  buildings  which  were  on  the  lands. 

In  1859  the  city  of  Baltimore  sold  to  Parlange  the  lots  in  question, 
fronting  respectively  on  Orleans  and  St.  Ann  streets,  a  theatre  and  ball 
room,  reserving  a  vendor's  privilege  and  mortgage,  with  the  pact  of 
non-alienation,  to  secure  the  unpaid  portion  of  the  price. 

In  1869  the  city  of  Baltimore  took  proceedings  to  collect  an  unpaid 
portion  of  the  price,  and  to  enforce  its  privilege  and  mortgage,  anil  the 
property  was  seized  and  advertised  for  sale  by  the  sheriff. 

George  Merz  filed  his  opposition,  claiming,  as  transferee  of  Samuel 
Johnson,  a  privilege  for  work  done  in  1867,  under  recorded  contract,  iu 
erecting,  repairing  and  renovating  the  buildings  on  the  lots  whicli  had 
m  the  meantime  become  the  property  of  Bernard  Avegno.  The  work 
seems  to  have  been  rendered  necessary  by  a  Are  which  had  occurred  on 
the  premises  a  short  time  before. 

A  role  was  taken  by  Merz  for  a  separate  appraisement  of  lands  and 
baildings  under  the  article  (3235)  of  the  Code,  which  prescribes  that 
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when  the  vendor  of  lands  finds  himself  opposed  by  workmen  seeking 
payment  for  a  house  or  other  work  erected  on  the  land,  a  separate  ap- 
praisement is  made  of  the  ground  and  of  the  house,  the  vendor  being 
paid  to  the  amount  of  the  appraisement  on  the  land,  and  the  other  to 
the  amount  of  the  appraisement  of  the  building. 

It  appeared  on  the  trial  of  the  rule  that  the  building  on  the  portion 
of  the  property  fronting  on  St.  Ann  street  had  been  entirely  erected 
under  the  Johnson  contract,  and  as  to  this  the  judge  a  quo  ordered  a 
separate  appraisement,  the  propriety  of  which  is  not  in  dispute.  As  to 
the  portion  of  the  property  fronting  on  Orleans  street,  tlie  rule  was 
dismissed  on  the  ground,  it  seems,  that  the  privilege  of  the  contractor 
and  the  separate  appraisement  could  not  be  applied  in  such  a  way,  in 
favor  of  one  who  had  merely  made  repairs^  as  to  encroach  on  the  fund 
coming  to  the  vendor.     From  this  decision  Merz  appealed. 

The  testimony  on  the  rule  is  not  very  satisfactory,  and  would  doubt- 
less be  made  more  e^act  on  a  regular  trial  of  tlie  opposition.  John- 
son, the  principal  witness  says,  however: 

^^  I  repaired  the  old  Orleans  ball  room  and  rebuilt  the  buildings  on 
St.  Ann  street.  They  were  new  buildings.  The  building  on  Orleans 
street  was  almost  rebuilt  from  the  grouud  up.  Those  buildings  had 
beeH  burnt  almost  to  the  ground.  Some  parts  had  to  be  built  from  the 
foundation;  had  to  put  foundations  in  some  places.  Fully  one-half  of 
the  whole  contract  money  was  expended  on  the  Orleans  street  building. 
The  place  was  a  wreck.*' 

From  this  we  judge  that  the  repairs  on  the  Orleans  street  property 
were  necessary  and  extensive,  amounting  well  nigh  to  rebuQding.  It 
seems  clear  that  they  must  have  added  greatly  to  the  value  of  the 
premises  whicb,  without  them,  would  not  be  likely  to  bring  more  than 
the  price  of  vacant  property. 

The  privilege  in  favor  of  the  contractor  is  one  which  exemplifies  tho 
intelligent  sense  of  justice  which  distinguishes  the  civil  law.  It  ie 
founded  on  the  equitable  theory  that  he  who  lias  by  his  labor  or  ex- 
penditure increased  the  value  of  a  thing  pledged  for  the  payment  of  a 
debt,  should  not  be  omitted  in  the  distribution  of  the  proceeds  of  that 
thing.  Dig.  20,  4,  QuipoUores,  etc.  By  article  2103  of  the  Code  Na- 
poleon this  privilege  for  repairs,  no  less  than  for  building  and  rebuild- 
ing, is  recognized;  and  the  commentators  seem  to  agree  that  it  is  not 
primed  by  that  of  the  vendor ;  but  is  to  be  exercised  in  such  a  way  as 
to  give  the  contractor  the  benefit  of  the  increased  value  he  has  given 
to  the  property.  Duvanton,  vol.  19,  No.  148  to  199 ;  Delvencourt,  vol. 
y,  p.  154;  Merlin,  Rep.  vol.  13,  p.  254;  Persil,  Priv.  et  Hyp.,  vol. 
l,p.  213. 

The  practical  details  of  the  French  system  difier  from  ouis,  but  tlio 
principle  of  justice  is  the  same.    By  article  3216  of  the  La.  Code  tho 
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privilege  of  contractors  employed  in  constructing,  rebuilding  or  r«- 
pairing  houses  and  buildings,  or  making  other  works  on  such  houses^ 
bnildings  or  works,  by  them  constructed,  rebuilt  or  repaired, 
is  fully  recognized.  By  article  3235  a  separate  appraisement  is 
provided  for  when  the  vendor  finds  himself  opposed  by  workmen 
seeking  payment  for  a  house  or  other  work  erected  on  the  land. 
We  are  of  opini(m  that  the  rule  of  this  latter  article  may  be 
jastly  applied  to  find  the  pro  rata  of  proceeds  due  to  the  maker  of 
sach  necessary  repairs  as  have  added  value  to  the  thing  pledged.  In 
adopting  this  view  we  do  not,  as  objected  by  counsel,  extend  a 
privilege  by  implication.  The  privilege  clearly  exists  by  article  3216. 
It  is  on  tlie  building  merely,  not  on  the  land.  We  merely  follow  the 
rale  of  article  3235  (a  rule  which  would  probably  exist  without  the 
article),  in  ascertaining  as  best  we  may  the  proportion  of  proceeds  due 
to  creditors  equally  meritorious. 

Nor  does  the  pact  of  non- alienation  prevent  the  subsequent  con- 
tractor from  acquiring  a  privilege.  This  point  was  settled  in  Jamison 
r.  Barclli,  20  An.  453. 

Nor  do  wo  perceive  that  the  fact  that  Parlange  agree  I  to  keep  the 
bnildings  insured  for  a  certain  sum  can  affect  the  question. 

It  is  therefore  ordered  that  the  jadgment  appealed  from  be  reversed, 
and  that  the  rule  for  a  separate  appraisement,  taken  by  appellant,  be 
made  absolute,  plaintiff  to  pay  costs  of  appeal. 


No.  2377. — C.  T.  Buddecke  &  Co.,  Agents,  v,  H.  A.  Spence — C.  E. 

Slayback  &  Co.,  Interveuors. 

Die  act  of  the  General  Assembly  of  1841,  amending  article  3214  of  the  Civil  Code  and  giving 
to  the  consignee,  commission  &g'3nt  and  factor  a  privilege  and  preference  over  the. 
attaching  creditor  on  the  goods  consigned,  is  not  repealed  or  modified  by  the  act  of 
March  28, 1867,  amending  article  3184  of  the  Civil  Code,  in  reference  to  privileges  on 
certain  movables. 

The  fact  that  tho  consignor  gives  the  consignee  notice  in  writing  at  the  time  the  goods  are 
shipped  tliat  he  intends  to  draw  on  him,  does  not  impair,  destroy  or  i>ostpone  the . 
privilege  given  by  law  on  the  goods  shipped  for  any  balance  that  may  be  previously  dno 
him.    In  this  respect  it  makes  no  difference  whether  the  indebtedness  results  from 
advances  made  on  the  goods  shipped  or  not. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Lean- 
montj  J.    Buddecke  c£'  Upton,  for  plaintiffs  and  appellants.     Man- 
dolphy  Singleton  (&  Browne,  for  defendants  and  appellees. 

Howe,  J.  The  plaintiffs,  as  agents  of  the  Fourth  National  Bank  of 
St.  Louis,  commenced  this  action  against  the  defendant,  Spence,  a 
resident  of  Missouri,  and  attached  a  shipment  of  grain  consigned  by 
steamer  Thompson  Dean  to  C.  E.  Slayback  &  Co.,  of  New  Orleans. 

Slay  back  &  Co.  intervened,  claiming  that  tho  grain  had  been  con- 
signed by  Spence  to  them  as  commission  merchants  for  sale ;  that  bills 
of  lading  in  which  they  were  named  as  consignees  had  been  regtdarlv 
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issued  and  received  by  them  loDg  prior  to  the  arrival  and  attachment 
of  the  goods;  that  Spence  was  indebted  on  balancQ^of  account  to  them 
as  his  commission  agents  in  a  large  sum,  for  advances  made  on  pre- 
vious shipments ;  and  that  they  had  a  special  property  in  the  goods 
and  a  claim  or  privilege  on  them  superior  to  that  of  plaintiiis  as 
attaching  creditors. 

The  decision  of  the  lower  court  was  in  favor  of  the  claims  of  inter- 
venors  on  the  point  of  privilege,  and  plaintiffs  have  appealed. 

They  make  two  points  in  this  court : 

First— Th&t  the  act  of  1841,  amending  article  3214  of  the  Civil  Code 
and  giving  the  consignee,  commission  agent  and  factor  a  privilege  iu 
preference  to  the  attaching  creditor  on  the  goods  consigned  to  him  for 
any  balance  due  him,  whether  specially  advanced  on  said  goods  or  not, 
has  been  repealed  by  the  act  of  March  28,  1867,  amending  article  3184 
of  the  Civil  Code,  in  reference  to  the  privileges  on  certain  movables. 
We  can  not  assent  to  this  proposition.  The  two  sections  are  entirely 
independent  in  their  action,  and  an  amendment  of  one  does  not,  in 
itself,  afi'ect  an  amendment  to  the  other. 

Article  3184  is  under  one  section,  entitled , "  Of  the  Privileges  on 
Particular  Movables ;"  article  3214  is  under  another  section,  entitled 
**  Of  the  Privilege  on  Ships  and  Merchandise."  The  furnisher  of 
plantation  supplies  and  his  privilege  on  the  crop,  mentioned  in  article 
3184,  are  one  thing;  the  consignee  of  goods  from  St.  Louis  and  his 
privilege  for  balance  due  as  against  the  attaching  creditor,  mentioned 
in  article  3214,  another  thing. 

Second — The  plaintiffs  further  insist  that  inasmuch  as  when  Spence 
shipped  the  goods  and  sent  the  bills  of  lading  to  Slayback  &  Co.  he 
wrote  at  the  same  time,  ♦'  I  may  need  some  money  to-morrow;  suppose 
you  can  accommodate  me,*'  therefore  Slayback  &  Co.  were  notified  of 
the  iact  that  the  proceeds  of  these  shipments  had,  by  the  shipper, 
been  disposed  of  in  favor  of  third  parties;  that  the  consignments 
were  conditional,  made  upon  condition  that  their  acceptance  should  be 
followed  by  the  acceptance  of  the  bills  sued  on,  and  that  until  the 
performance  of  this  condition,  Slayback  &  Co.  could  acquire  no  right 
to  the  goods  so  consigned.  It  should  here  be  stated  that  the  plaintiffs 
sue  upon  drafts  drawn  by  Spence  on  Slayback  &  Co.,  which  the  latter 
refused  to  accept.  In  discounting  these  drafts  it  is  clear  from  the 
testimony  that  the  bank  did  not  rely  on  any  security  except  the  lion- 
esty  and  solvency  of  Spence.  The  bank  has  no  privilege  on  the  grain 
or  its  proceeds ;  and  we  are  at  a  loss  to  see  how  the  expression  in  the 
letter  of  Spence,  quoted  above,  could  impair  the  privilege  accorded  by 
law  to  Slayback  &  Co.  Spence  shipped  his  grain  here,  consenting  that 
it  should  fall  into  tlie  clutches  of  this  X)rivilege.  How  can  liis  ordin- 
ary creditor,  the  bank,  complain  f  ' 

Judgment  affirmed. 
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Xo.  23C7.— Howard,  Prestons  &  Barrett  v,  George  M.  Brannee. 

If  a  promlssoTj  note  be  dated  in  Tennessee  and  made  payable  in  "New  Orleans,  and  there  is 
no  stipulation  aa  to  the  mte  of  interest,  the  rate  of  interest  will  be  determined  by  the 
law  of  Louisiana. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans. 
Th^ard,  J.  B.  &  H.  Marr,  for  plaintiffs  and  appellees,  Leovy  <& 
Monroe,  for  defendant  and  appellant. 

Howe,  J.  Suit  on  a  promissory  note  made  by  defendant.  Defense, 
a  general  denial,  want  of  consideration  and  misrepresentation  by 
plaintiffs.    Judgment  for  plaintiffs  And  appeal  by  defendant. 

The  defense  does  not  appear  to  be  established  by  the  evidence,  but 
we  think  tlicre  is  a  small  error  in  the  judgment  in  giving  interest  upon 
the  note  at  the  rate  of  six  per  cent,  per  annum,  according  to  the  law 
of  TeuDesscc.  It  is  true  the  note  was  dated  in  Tennessee,  but  it  was 
hj  its  terms  made  payable  in  New  Orleans.  In  the  absence,  therefore, 
of  any  express  stipulation  as  to  the  rate  of  interest,  the  rate  is 
determined  by  the  law  of  Louisiana.    13  L.  92 ;  8  N.  S.  34. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
by  reducing  the  rate  of  interest  therein  provided  to  five  per  cent,  per 
annum ;  that,  as  thus  amended,  the  judgment  be  affirmed,  and  that 
plaintiQ's  pay  costs  of  appeal. 


No.  2709. — Succession  op  H.  F.  McKenna. 

88b  809 
If  the  appeal  bo  granted  on  motion  and  the  bond  be  given  in  favor  of  the  clerk,  all  persons  _!^'  ^^^i 

having  an  interest  are  by  law  partioa  to  the  appeal.  If,  therefore,  the  executor  has  a 
right  to  appeal  in  any  capacity,  the  appeal  taken  by  him  will  not  be  dismissed  on  motion 
of  tl|e  legatees,  who  have  not  appealed,  on  the  ground  that  the  executor  had  no  right  to 
take  an  appeal  for  them, 
ill  execntor  who  is  directed  to  administer  the  estate  in  conformity  to  the  dispositions  of  the 
vill,  has  an  appealable  Interest  from  a  Judgment  recognizing  the  rights  of  the  survivor 
in  community.  The  appeal  taken  by  the  execntor  i^m  such  judgment  will  not,  there- 
fore, be  dismissed  for  want  of  appealable  interests 
If  s  man  who  is  domiciled  and  has  his  residence  in  Louisiana,  marries  a  woman  in  a  foreign 
coontry,  without  changing  his  residence  or  domicile,  but  continues  to  reside  here,  the 
pmporty  acquired  subsequently  to  and  during  the  marriage  becomes  community  pro]^ 
ifty,  although  the  wife  has  never  resided  in  the  State,  because  the  domicile  of  the  wife 
U  that  of  the  husband. 

APPEAIj  from  the  Second  District  Court,  parish  of  Orleans.  Duvig^ 
neaudy  J.  Simeon  Belden,  Attorney  G-eneral,  and  TJimnaa  Hunton^ 
for  appellants.  J.  Ad.  Bozier  and  Lea,  Finney  <&  Miller,  for  appellees. 
HowELLy  J.   The  motion  to  dismiss  is  based  on  the  grounds : 

First — That  the  executor  is  without  authority  to  prosecute  this  appeal 
OD  behalf  of  or  for  the  benefit  of  the  legatees,  Tf ho  have  not  appealed 
and  have  not  been  made  parties  as  appellants. 

Second — ^The  executor  is  without  interest  in  the  matters  in  contro* 
Tetsy  to  authorizo  an  appeal  by  him. 
47 
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TJiird — Tbe  legatees  bare  not  made  themselves  parties  to  the  mor- 
tuary proceedings  in  the  lower  court,  and  the  proceedings  had  by  the 
executor  are  unauthorized. 

I.  As  to  the  first  ground,  it  need  only  be  said  that  the  appeal  haying 
been  granted  on  motion,  and  the  bond  being  in  favor  of  the  clerk,  all 
persons  having  an  interest  are  by  law  parties  to  the  appeal,  and  it  i» 
immaterial  whether  the  legatees  are  appellees  or  appellants  if  the 
executor  has  a  right  of  appeal  in  any  capacity. 

II.  The  appeal  is  taken  from  a  judgment  sustaining,  in  part,  certainr 
oppositions  to  the  account  filed  by  the  executor,  and  by  which  one-half 
of  the  funds  in  his  hands  were  assigned  to  the  widow  in  community, 
and  thus,  as  contended  by  the  executor,  taking  away  a  largo  portion 
of  the  succession  and  rendering  him  unable  to  carry  out  the  provisions- 
of  the  will,  which  is  the  law  governing  his  official  action,  and  whiciL 
it  is  his  duty  to  execute. 

This  discloses  an  appealable  interest,  llio  funds  in  the  hands  of 
the  executor  are  tlie  proceeds  of  property  inventoried  as'all  belonging 
to  the  succession  of  the  deceased,  and  sold,  as  shown  by  the  record,  to- 
satisfy  a  judgment  obtained  by  a  trustee  in  behalf  of  the  widow  and 
pay  the  legacies  made  in  the  will,  and  it  seems  to  be  clearly  the  dutjr 
of  the  executor  to  account  for  the  whole  succession  coming  into  liis 
control,  and  to  prevent  any  part  of  it  from  being  diverted  or  appro- 
priated in  a  way  different  from  that  provided  or  ordered  by  the  will; 
and  this  whether  the  parties  who  may  eventually  be  affected  by  such 
diversion  complain  or  not,  for  the  executor  represents  the  deceased,, 
and  is  under  an  official  responsibility  to  see  that  tiie  bequests  and 
directions  of  the  will  are  properly  and  faithfully  carried  oat.  His 
interest  in  executing  the  will  is  different  from  the  interest  or  obliga- 
tion of  a  syndic  or  administrator  in  the  matter  of  distributing  funds 
among  creditors.  The  one  derives  his  office  and  trust  from  the  testator, 
and  the  other  from  the  law. 

In  this  case  it  appears  that  the  succession  has  been  open  and  under 
the  administration  of  an  executor  since  April,  18o4,  and  it  is  only  in 
the  opposition  to  this  account  in,  August,  1869,  that  the  widow  haft 
asserted  any  rights  to  the  community,  and  if  the  executor  cousidored 
the  judgment  recognizing  those  rights  erroneous,  it  was  his  duty  to 
have  it  revised.  This  claim  is  not  set  up  as  distributer  under  tho 
will,  but  one  alleged  to  grow  out  of  the  law  of  tliis  State  regulating 
the  community  between  husband  and  wife,  and  which  may  result  iiL 
materially  affecting  the  dispositions  made  by  the  executor. 

The  cases  cited  by  appellees  are  where  admini8tratx>rs  or  syndics 
were  considered  mere  stakeholders,  having  no  interest  in  the  fund, 
apart  from  their  commissions,  except  to  pay  it  to  those  to  whom,  upon 
boing  called  together,  they  were  ordered  by  the  court  to  payj  whilo 
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in  this  case  tlie  execator  is  orderod  by  the  testator  to  dispose  of  all 
iils  estate  in  certain  fixed  sams  to  certain  named  legatees,  and  the 
claim  prefeiTed  by  the  widow,  lie  contends,  will  take  out  of  his  pos- 
msion  one -half  of  that  estate.  His  appealable  interest  under  such 
clrcamstances  is  manifest,  and  as  real  as  that  of  a  State  or  city  treas- 
arer  in  seeing  that  payments  which  they  are  ordered  to  make  are 
correct 

We  think  the  interest  and  duty  of  the  executor  in  the  matter  are 
{•Iain. 

III.  The  application  of  the  third  ground  is  not  perceived  as  a  reason 
for  dismissing  the  appeal.  The  filing  of  an  account  did  not  depend  on 
(he  legatees  making  themselves  parties  to  the  mortuary  proceedings* 
The  law  makes  it  the  duty  of  executors  to  render  annual  accounts  of 
their  administration.    C.  C.  1674  [1666], 

The  motion  is  refused. 


On  OrrosiTiONs  to  Account  of  Executor 

Howell,  J.  The  executor's  account  shows  a  cash  fund  on  hand  of 
883,781  03,  out  of  which  he  proposes  to  pay  privileged  debts  against 
the  succession,  consisting  pf  executor's  commissions,  attorney's  fees 
and  sheriff's  and  clerk's  costs,  amounting  to  $4702  02,  and  a  judg- 
ment of  the  United  States  Circuit  Court  in  favor  of  E.  McSwiney, 
trustee  of  Mrs.  McKenna,  which,  with  interest  and  costs  to  date  of 
filing,  is  stated  to  amount  to  $71,669  63,  leaving  a  balance  of  only 
t7409  38  to  be  distributed  pro  rata  among  the  particular  legatees, 
thirteen  in  number,  whose  legacies  amount  to  $75,000. 

To  this  account  oppositions  were  filed  by  Mrs.  McKenna,  claiming 
one-half  of  the  funds  in  hand  as  widow  in  community,  asserting  that 
the  judgment  in  favor  of  her  trustee  must  be  paid  out  of  the  funda 
belonging  to  the  succession,  that  is,  the  portion  of  tlie  husband  and 
not  the  community,  and  objecting  to  the  items  of  executor's  commis- 
sions and  payment  of  the  particular  legacies;  also  by  McSwiney 
eUiming  interest  as  allowed  by  his  judgment  up  to  date  of  payment, 
and  by  the  State  of  Louisiana  claiming  ten  per  cent,  on  all  the  lega- 
cies made  by  the  deceased  to  persons  not  citizens  of  the  United  States- 
and  domiciled  in  this  State  at  the  date  of  his  death. 

The  opposition  of  Mrs.  McKenna,  as  widow  in  community,  seeking 
to  restrict  the  payment  of  the  judgment  of  the  United  States  Circuit 
Court  to  the  portion  of  the  funds  belonging  to  the  succession,  was 
sustained,  and  in  other  respects  dismissed;  that  of  McSwiney  was 
sustained,  and  that  of  the  State  as  to  a  particular  legacy  of  $25,000  to 
the  widow  was  dismissed;  and  as  to  other  legacies,  there  being  no 
^ds,  the  right  of  the  State  was  reserved.  From  this  judgment  the 
execator  and  the  State  appealed. 
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The  executor  presents  four  propositions  for  our  consideration : 

First — That  Mrs.  McKenna  is  bound  by  her  unqualified  receipt  of 
the  legacy  of  $25,000  (less  ten  percent.),  on  the  nineteenth  March, 
1867,  to  observe  and  abide  by  the  consideration  imposed  by  the  testa- 
tor, to  wit:  "  that  she  gives  a  full  acquittance  against  any  other  claim 
on  his  estate." 

To  this  the  reply  is  that  by  a  codicil  to  the  will,  duly  probated,  the 
testator  distinctly  dispensed  with  or  removed  this  condition. 

Second — That  Mrs.  McKenna  was  not  a  partner  in  community,  and 
if  she  were  she  is  not  entitled  to  participate  in  the  large  amouut  real- 
ized from  the  sale  of  property  in  Missouri,  because  that  property  was 
not  acquired  in  Louisiana,  was  not  acquired  since  1852,  and  was  not 
acquired  by  *'  non-resident  married  persons." 

It  appears  that  Hugh  F.  McKenna,  a  merchant  of  New  Orleans,  was 
married  in  England  in  October,  1844,  and  retained  his  domicile  here 
until  the  date  of  his  death  in  February,  1864;  that  his  wife  never  came 
to  this  country  during  his  life,  but  resided  in  Europe;. that  in  18G1, 
being  in  bad  health,  he  left  for  England,  and  notified  his  wife,  then  iu 
Belgium,  to  meet  him  in  Loudon,  which  she  did ;  that  they  tliero^ifter 
remained  together,  traveling  in  different  pfirts  of  Europe,  and  that  he 
died  in  London  without  forced  heirs,  having  made  the  codicil  to  his 
will,  above  referred  to,  in  August,  1861,  alter  meeting  his  wife  in  that 
city. 

We  think  it  clear  that  under  this  state  of  facts,  according  to  our  jaw, 
the  domicile  of  the  wife  was  that  of  the  husband,  in  New  Orleans,  and 
that  a  community  of  acquets  and  gains  existed  between  them,  aiid  that 
it  is  unnecessary  to  inquire  into  the  motives  or  causes  of  the  wlfe^s 
continuing  in  Europe  after  the  marriage. 

Under  the  circumstances,  we  can  readily  presume  that  the  husband 
consented  for  his  wife  to  remain  in  Europe.  In  the  will  made  by  him 
before  leaving  here  in  1861,  he  provided  for  her,  giving  her,  besides 
the  above  legacy  of  S25,000,  four-tenths  of  the  residue  of  his  estate. 
Louisiana  being  the  place  of  his  domicile,  and  necessarily  hers,  at  and 
subsequent  to  the  marriage,  the  law  of  this  State  regulated  the  marital 
rights,  and  there  being  no  separation  of  property  between  them,  all 
the  i)roperty  acquired  by  them,  or  either  of  them,  after  marriage  fell 
into  and  belonged  to  the  community,  unless  shown  to  have  been  the 
separate  property  of  one  or  the  other.     C.  C.  39,  2332,  2334,  2402. 

As  to  the  property  alleged  to  be  in  Missouri,  it  appears  from  the 
tableau  to  have  been  stock  in  a  sugar  refinery  in  that  State  held  by  the 
deceased.  From  this  description  we  can  only  infer  that  the  Btock  was 
an  incorporeal,  not  having  the  character  of  an  immovable  by  nature, 
or  by  the  disx)osition  of  the  law,  and  must  be  considered  a  movable. 
C.  C.  471,  475. 
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f  Air(i— That  tho  judgment  of  the  United  States  Circuit  Court  was 
based  on  a  contract  absolutely  null  and  prescribed,  and  the  rights  of 
all  parties  in  interest  are  reserved  by  the  Second  District  Court,  parish 
of  Orleans,  with  reference  tliereto. 

This  judgment  is  in  evidence,  is  against  tlie  executor,  and  must  in 
this  proceeding  have  the  Ibice  of  res  iudicata.  We  are  without 
antliority  to  revise  it. 

Fourth — That  if  said  judgment  is  valid,  still  Mrs.  McKenna,  for 
whose  use  it  was  obtained,  has  no  right  to  claim  interest  thereon,  and 
also  one-half  of  the  estate.  In  other  words,  she  could  not  suffer  the 
amount  agreed  to  be  paid  by  McKenna  by  the  marriage  contract  to 
remain  in  his  hands,  and  be  used  by  him  in  accumulating  an  estate, 
and  then  claim  interest  on  the  amount  and  one-half  of  the  accumula- 
hitions  also.    This  would  be  to  receive  interest  twice. 

The  judgment  appealed  from  allows  interest  as  awarded  by  the 
judgment  of  the  United  States  Circuit  Court  from  twenty-fourth 
January,  1864.  It  is  a  part  of  said  last  judgment,  and  binding  od 
the  executor. 

Upon  the  appeal  by  the  State  we  are  not  favored  with  a  brief  or 
argnnient  by  the  Attorney  General,  and  as  we  have  allowed  Mrs. 
McKenna  her  claim  upon  the  fact  of  her  domicile  being  in  Louisiana, 
it  seems  a  consequence  that  the  ten  per  c«nt.  tax  can  not  be  required 
of  her  because  of  having  her  domicile  in  Europe.  She  can  not  bo 
considered  a  resident  of  Louisiana  fbr  the  purpose  of  acquiring,  and  a 
resident  of  Europe  for  paying  a  per  centago  on  her  acquisition.  Wo 
see  no  reason  for  disturbing  the  judgment. 

Judgment  affirme'^ 


No.  3110. — D.  Redmond  v.  B.  L.  Mann  and  Mrs.  L.  L.  Manx. 

An  application  to  tho  Saprcme  Coart  to  extend  tbo  time  fixed  in  the  order  of  appeal  by  tho 
lover  court  is  withoat  effect  if  not  made  within  three  judicial  days  after  such  return  day* 

After  the  right  of  appeal  has  lapsed  through  the  fault  or  negligonoe  ot  the  appellant,  the 
Sapreme  Court  can  not  legally  take  cognizance  of  the  appcaL 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  Tangi- 
pahoa. JSllis,  J.  John  TT.  Addison,  for  plaintiff  and  appellee- 
r.  d'  J.  ElliSf  for  defendants  and  appellants. 

Howell,  J.  A  motion  is  made  to  dismiss,  on  the  ground  that  the 
appeal  was  not  brought  up  within  the  legal  delay,  and  an  extension  of 
time  was  not  applied  for  until  six  judicial  days  after  the  return  day. 

The  order  of  appeal  was  granted  on  the  twenty-fifth  November,  1870, 
^d  it  merely  made  the  appeal  '' returnable  according  to  law,"  not 
oaming  the  return  da^r*  No  objection  is  raised  oipthis  ground,  but  the 
<ffder  Ib  treated  by  the  appellee  as  sufficient.    Tlie  objection  is,  and  it 


374  SUPREME  COTJRT  OP  LOUISIANA, 

Bedraond  v.  B.  L.  Mann  and  Mrs.  L.  L.  Mann. 

Appears  to  us  to  be  a  good  one,  that  the  appellants  have  not  complied 
Tvith  it,  because  by  section  one  of  act  No.  45  of  1870  (page  99), 
appeals  from  the  parish  of  Tangipahoa  are  returnable  on  the  firat  and 
third  Mondays  of  each  month  of  the  session,  and  by  section  four  of 
said  act  the  return  day,  according  to  the  ordor  in  this  case,  was  the 
first  Monday  of  December,  and  if  there,  was  not  sufficient  time  to  give 
the  motion  required  by  law  and  prepare  tlie  record  by  the  said  first 
Monday,  then  the  third  Monday  (nineteenth)  of  December,  at  far- 
thest, might  bo  deemed  the  return  day,  and  it  was  the  duty  of  the 
appellants  to  apply  to  the  Supreme  Court  (which  was  in  session  on  that 
<lay)  within  three  judicial  days  thereafter  for  an  extension  of  time,  or  it 
was  their  duty  to  make  their  said  application  within  three  judicial  days 
after  tiie  first  Monday  (fifth)  of  December,  1870,  the  legal  return  day 
under  the  order  of  the  court,  whereas  it  was  not  made  until  the  twelfth 
of  January,  lr<71,  at  least  five  or  six  judicial  days  atter  the  third  Mon- 
day of  December,  and  at  which  time  the  appeal  had  lapsed,  and  conee- 
qucDtly  the  order  of  extension  was  ineffectual,  not  being  competent  to 
revive  the  right  of  appeal  lost  by  mere  delay.  Tlie  rule  that  when  an 
act  is  to  bo  done  within  a  given  time  it  may  be  done  afterwards,  if 
nothing  occur  t-o  prevent  it,  docs  not  apply  to  such  a  case.  8  L.  208 ; 
6  R.  79;  9  An.  21. 

We  are  constrained  to  hold  that  the  appellants  have  been  guilty  ot 
laches  in  not  bringing  up  their  appeal  within  the  legal  delay,  and  the 
appeal  must  be  dismissed,  not  because  of  any  defect  in  the  order  of 
appeal,  but  because,  taking  said  order  to  be  regular,  and  not  in  viola- 
tion of  the  law,  tlie  appellants  have  not  obeyed  it,  and  have  not  taken 
the  steps  necessary  under  the  law  to  bring  up  the  appeal  within  the 
delay  fixed  by  the  order  of  appeal. 

It  is  thcrelore  ordered  that  the  appeal  herein  be  dismissed,  with 
costs. 


No.  3372. — Succession  of  J.  J.  Bergold, 

The  order  of  the  Sapreme  Conrt  ^^nting  an  extension  of  time  to  the  appellant  to  bring  np 
the  appeal  has  no  effect  if  the  return  day  haa  expired  before  the  application  for  the 
extension  of  the  time  is  made  to  the  court. 

APPEAL  from  the  Parish  Court  of  Tangipahoa.    Bradley^   Parish 
Judge.    JDirluimer  <b  Kennardj  for  appellant.     T,  ds  J,  £Ui8,  for 

appellees. 

Howell,  J.  The  order  of  appeal  herein  was  granted  on  the  fifth  of 
December,  1870,  and  the  appeal  made  returnable  according  to  law.  By 
the  act  of  1870,  page  99,  appeals  from  the  parish  of  Tangipahoa  are 
returnable  on  the  first  and  third  Mondays  of  eaoh  month  of  the  term. 
The  record  was  not  filed  until  nineteenth  April,  1871.    It  seems  that 
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on  twentj-seveuth  March  an  exteDsion  of  time  to  bring  up  the  appeal 
was  granted.  The  application  was  too  late,  as  it  should  have  been 
made  iu  December,  1870,  or  at  fartherest,  in  January,  1871,  and  the 
•order  of  extension  could  not  revive  the  right  to  complete  the  appeal 
Krhich  had  lapsed. 

The  motion  to  dismiss,  based  on  these  facts,  must  prevail,  as  just 
held  in  Bedmond  v.  Mann  et  al. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed,  with 
costs. 


No.  2885. — State,  cx  rel.  James  T.  Ard,  v.  Henry  H.  Bankston. 

THiere  a  caae  involviDg  the  right  to  office  is  tried  in  chambers  and  an  appeal  is  takm  by 

motion,  in  open  court,  citation  of  appeal  is  not  necessary. 
If  the  appeal  bond  embraces  all  the  parties  necessary  to  the  appeal,  the  fkct  that  the  order 

of  appeal  faUs  to  set  out  the  proper  parties  is  not  good  cause  for  dismissing  the  appeal. 
The  failure  of  the  order  of  appeal  to  fix  a  return  day  is  not  good  cause  for  dismissing  the 

appeal,  because  the  fault  is  not  attributable  to  the  appellant. 
The  fact  tliat  tSie  transcript  was  not  filed  until  fitteen  days  after  the  Judgment  of  the  court 

below,  in  suit  involving  a  contest  for  office,  docs  not  lay  the  foundation  for  a  motion  to 

dismiss  the  appeaL 
Is  a  contest  for  office  where  each  one  of  the  contestants  holds  his  commission  from  the  Crov- 

emor  of  the  State,  with  no  evidence  before  the  court  showing  that  a  vacancy  has  occur* 

red  in  the  office,  and  no  evidence  dehors  the  commissions  is  offered  which  contradicts 

their  recitals,  the  contestant  who  holds  the  commission  first  issued  will  be  declared 

entiUed  to  continue  in  the  office. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  Tangipa- 
hoa. £lli8,  J.  Bolivar  Edwards,  District  Attorney,  and  Wilson  <& 
Perrin^  for  rclatoir  and  appellant.  T.  dt  J,  Ellis,  for  defendant  and 
4ippcllee. 

On  Motion  to  Dismiss  Appeal. 

Howe,  J.  The  defendant,  appellee,  has  moved  to  dismiss  this 
appeal  on  the  grounds : 

First — Tliat  the  appeal  having  been  taken  by  motion,  at  cJuimberSy 
there  is  neither  petition  nor  citation. 

Second — ^That  the  order  of  apx>eal  does  not  fix  any  place  to  which  it 
sball  be  rerturnable,  ^or  return  day. 

TJdrd — That  the  record  of  appeal  was  not  brought  up  in  time  (the 
right  of  office  being  involved),  the  judgment  having  been  signed  May 
7, 1870,  and  the  transcript  filed  May  23, 1870 ;  and 

Fourth — That  the  State,  co-plaintiff,  is  not  made  a  party  to  the 
appeal. 

The  case  was  tried  in  chambers  under  the  provisions  of  the  intrusion 
act  of  1868.  The  court  was  duly  open  and  the  motion  of  appeal  was 
made  on  the  same  day  the  judgment  was  read,  '*  in  open  court,''  and 
iio  citation  was  necessarv* 
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If  it  be  a  defect  that  the  order  does  not  fix  a  time  and  place,  it  is  not 
attributable  to  the  appellant. 

The  fact  that  the  transeript  was  not  filed  till  fifteen  days  after  judg- 
ment in  the  court  below,  does  not  lay  a  foundation  for  a  motion  to 
dismiss. 

The  State  vas  made  a  party  to  the  appeal  by  the  appeal  bond  in 
favor  of  the  clerk.  All  possible  parties  are  brought  before  us  in 
this  way. 

Motion  to  dismiss  overruled. 


On  thb  Merits. 

Taliaferro,  J.  This  is  an  action  brought  under  tlie  **  Intrusion 
Act."  The  relator  avers  that  he  was  duly  appointed  sheriff  of  t^e 
parish  of  Tangipahoa  by  the  Governor  of  the  State  and  was  confirmed 
by  the  Senate  on  the  sixteenth  of  March,  1870,  and  in  accordance  with 
this  appointment  be  holds  the  proper  commission  issued  to  him  on  the 
same  day;  that  he  has  duly  qualified  as  sheriff  by  taking  the  oath  and 
furnishing  the  official  bond  required  by  law  5  that  notwithstanding  his 
legal  right  to  hold  the  office  and  discharge  the  duties  appertaining  to 
it,  he  is  obstructed  and  prevented  from  so  doing  by  one  Henry  H. 
Bankston,  made  defendant  herein,  who  pretends  th^it  he  is  the  sheriff 
of  said  parish,  and  that  he  unlawfully  holds  and  controls  the  said 
office  of  sheriff,  retaining  from  the  possession  of  tlie  relator  the 
archives,  books,  papers  and  appurtenances  of  the  office.  He  prays 
judgment  against  the  defendant  as  an  intruder  into  the  office  afore- 
said ;  that  he  be  decreed  to  be  unlawfully  acting  in  the  capacity  or 
sheriff  of  said  parish ;  that  he  be  ejected  acd  excluded  therefrom  ; 
that  relator  be  put  into  possession  of  the  office  and  maintained  in  the 
peaceable  exercise  of  the  duties  thereof;  that  he  recover  from  defend- 
ant two  thousand  dollars  damages  for  his  tortious  and  illegal  acts  and 
for  aU  costs  of  this  proceeding. 

The  answer  is  a  general  denial.  The  defendant  specially  alleges  that 
the  relator  is  disqualified  by  the  fourteenth  amendment  of  the  Consti> 
tution  of  the  United  States  to  hold  office;  avers  that  he  is  himself 
the  duly  appointed,  commissioned  and  qualified  sheriff  of  Tangipahoa 
parish,  appointed  thereto  and  commissioned  on  the  ninth  ol  March, 
1869,  in  pursuance  of  the  act  of  the  Legislature  of  the  sixth  of  the 
same  month,  establishing  the  said  parish ;  that  by  the  provisions  of 
said  act  the  Governor  was  authorized  to  appoint  the  parish  officers  of 
the  new  parish,  and  their  term  of  office  was  made  to  extend  to  the 
next  general  election  then  next  ensuing.  Tliere  was  judgment  in 
favor  of  the  defendant  and  the  relator  has  appealed. 

The  point  which  the  relator  strives  to  make  is,  that  the  appointment 
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of  Bankston  on  the  ninth  of  March,  1869,  continued  only  to  the  end  of 
the  next  session  of  the  Legislature ;  and  he  avers  that  when  it  was 
made  the  Senate  was  not  in  session  to  confirm  nominations,  the  Legis- 
lature having  adjourned  sine  die  nine  days  before  5  that  there  was, 
tlierefore,  a  vacancy  in  the  office,  which  arose  at  the  end  of  the  regular 
sessfon  of  the  Legislature,  about  the  first  of  March,  1870;  that  the 
relator  was  appointed  on  the  sixteenth  of  that  mouth,  during  the 
extra  session  of  the  Legislature  called  immediatel3''  after  the  termina- 
tion of  the  regular  session  that  preceded,  and  that  his  nomination  was 
confirmed  by  the  Senate  during  the  extra  term.  There  is  no  difference 
between  tho  commiasions  except  in  their  dates  and  the  names  of  the 
appointees.  Both  commissions  recite  that  tho  appointments  were 
made  by  and  with  the  advice  and  consent  of  the  Senate.  There  is  no 
evidence  deJiora  the  commissions  contradicting  their  recitals,  and  we 
are  not  authorized  to  take  judicial  cognizance,  without  proof,  of  the 
legislative  transactions  recorded  in  its  journals  in  order  to  ascertain 
the  truth  of  tlie  fact  as  to  whether  confirmations  were  made  by  the 
Senate  of  the  persons  purporting,  by  these  commissions,  to  have  been 
appointed.  In  the  entire  absence  of  au3^thing  showing  that  there  has 
been  a  removal  from  office  of  the  party  first  appointed  or  that  the 
office  had,  from  any  cause,  become  vacated  before  the  date  of  the  last 
commission,  we  can  only  presume  the  last  commission  was  issued  in 
error,  and  must,  therefore,  maintain  the  deiendant  in  tho  right  he  sets 
up  to  the  office  in  virtue  of  his  holding  the  older  commission.  H.is 
case  differs  from  the  case  of  George  v.  Tucker,  23  An. 

It  is  therefore  ordered,  adjudged  and  decreed  that  tlie  judgment  ot 
the  district  court  be  affirmed,  with  costs  in  both  courts. 


No.  2162.— E-.  G.  Cook  v.  A.  Miltenbeugcr  &  Co. 

The  written  promine  to  accept  an  existing  bill  is  an  absolate  acceptance  which  is  binding  oc 
the  party  who  makes  it;  therefore,  if  a  party  promise  In  writing  to  accept  drafts  drawn 
npon  him  by  tho  collector  of  internal  revenue  for  the  amoant  of  taxes  imposed  tipon  him 
on  account  of  cotton  received,  he  is  bound  on  such  drafts,  and  can  not  be  heard  to  urge 
that  the  laws  of  the  United  States  prohibit  tax  collectors  from  collecting  taxes  in  any 
thing  bat  lawful  money.    Nor  can  he  be  allowed  to  urge  that  no  one  but  tho  United 

,      States  is  entitled  to  recover. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     TliMrd, 
J.    J,  M.  Bonner,  for  plaintiff  and  appellant.     Campbell,  Spofford 
dc  CamphcUy  for  defendants  and  appellees. 

Howell,  J.  Plaintiff,  Collector  of  luternal  Revenue  for  the  First 
District  of  Mississippi,  sues  the  defendants  upon  six  drafts,  drawn  by 
C.  F.  Caruthers  &  Co.,  of  Osyka,  Mississippi,  in  pursuance  of  tho  fol- 
lowing letter  of  defendants,  dated  October  2C,  1866 :  "  We  have  no 
objection  to  your  drafting  upon  us  in  payment  of  the  internal  revenue 
48 
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tax  on  cotton  shipped  to  us.  Your  drafts  for  same  will  therefore  be 
duly  honored."  This  was  in  reply  to  the  following  from  said 
Carathers  &  Co.,  of  October  24:  **  Please  to  inform  us  whether  it 
would  suit  you  if  we  were  to  give  a  draft  on  you  for  the  internal 
revenue  tax,  the  collector  hero  preferring  same  instead  of  money." 
The  drafts  amount  to  $2790,  are  dated,  the  first  on  October  27,  pay- 
Able  at  ten  days,  the  second  on  November  10,  at  sight,  the  third  Decem- 
ber •*3,  at  sight,  the  fourth  December  15»  at  sight,  the  fifth  December  24, 
(1866),  at  sight,  and  the  sixth  January  28,  1867,  at  sight,  and  were  pro- 
tested April  11, 1867.  The  defendants  except  that  there  is  no  cause  of 
jiction,  because  the  laws  of  the  United  States  prohibit  the  collectors 
from  collecting  taxes  in  any  thing  but  lawful  money,  and  if  any  party 
is  entitled  to  recover  it  is  the  United  States }  and  for  answer  they 
allege  that  they  had  no  notice  of  said  drafts  until  after  the  account  of 
the  drawers  was  closed  and  settled;  that  said  drafts  are  largely  in  ex- 
cess of  any  shipments  to  defendants ;  and  that  the  non-presentment  by 
the  holder,  the  failure  to  give  notice  by  the  drawers,  the  time  given  to 
the  latter,  and  the  violation  of  the  act  of  Congress,  have  released  de- 
fendants, who  plead  illegality,  collusion,  fraud  and  want  of  intei^st  in 
plaintiff.     The  exception  was  maintained,  and  plaintiff  appealed. 

The  laws  of  Congress,  invoked  by  defendants,  are  enacted  in  the  in- 
terest of  the  government  of  the  United  States,  and  can  not  avail  as  a 
defense  to  tliis  action  on  behalf  of  defendants,  who  are  liable,  if  at  all, 
on  their  agreement  to  accept  commercial  paper,  given  ior  the  amount 
of  the  revenue  tax  on  cotton  shipped  to  them.  See  1  Brightley  Dig., 
pp.  887,  888,  $§  50,  57,  58,  59,60,  66j  13  Stat,  at  Large,  p.  400,  M  25,  51; 
14  Stat,  at  Large,  p.  98,  ^  1  and  2. 

There  is  ample  proof  that  defendants  were  notified  of  each  draft  as 
drawn  and  promised  to  pay  them,  and  that  they  were  drawn  for  the 
tax  on  cotton  shipped  to  defendants,  in  accordance  with  their  author- 
ization of  October  26,  1866.  Their  subsequent  settlement  with  the 
drawers,  without  including  or  providing  for  the  same,  was  at  their  own 
risk,  so  far  as  the  holder  is  concerned.  The  written  promise  to  accept 
an  existing  bill  is  an  absolute  acceptance,  and  nothing  but  payment  or 
a  release  can  exonerate  such  acceptor.  Story  on  Bills,  $$  244,  254^ 
Parsons  on  Notes  and  Bills,  vol.  1,  p.  324.  There  was  a  written 
promise  on  the  part  of  defendants  to  honor  each  one  of  these  drafts 
in  addition  to  the  first  letter  agreeing  to  do  so. 

Under  the  circumstances  they  must  be  held  liable. 

It  is  therefore  ordered  that  the  judgnient  appealed  from  be  reversed, 
and  that  plaintiff  recover  of  defendants,  A.  Miltenberger  and  G.  Mil- 
tenberger, in  aolidOf  the  sum  of  $2790,  with  legal  interest  from  April 
11,  1867,  and  costs  in  both  courts. 

Behearing  refused. 
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No.  2369. — ^Victor  Morano  v.  Alfurd  Shaw  et  al. 

The  veDdee  of  a  purchaser  at  aheiiff  sale,  though  expreaslj  sahrogated  to  all  the  rights  and 
privilef(e«  acquired  by  his  vendor  under  the  sheriff  sale,  has  no  right  of  action  against 
the  recorder  of  mortgages  for  having  given  an  imperfect  and  erroneous  certificate, 
whereby  hiS"  vendor  was  induced  to  purchase  property  charged  with  Incumbrances  not 
made  known  at  the  time  of  the  sale.  The  action  for  damages  against  the  recorder  for 
omitting  to  give  a  full  and  complete  certificate  of  the  incumbrances  on  the  property  to  be 
sold  is  a  personal  one,  and  can,  therefore,  only  be  exercised  by  the  purchaser  at  sheriff 
sale. 

APPEAL  from  the  Fonrtb  District  Court,  parish  of  Orieans.  Tlidard,  J. 
SL  M.  Berault  and  A,  d  P.  J.  Bohert,  for  plaintiff  and  appellant. 
iJlarlce,  Bayne  &  Benskaw  and  B.  Bermudez,  for  defendants  and 
appellants. 

This  case  wr-s  tried  by  a  jury  in  the  court  below. 

Taliaferro,  J.  The  object  of  this  suit  is  to  render  a  recorder  of 
mort  (Images  liable  in  damages  for  having  furnished  a  mortgage  certificate 
by  which  the  sheriff  of*  the  parish  of  Orleans  sold  under  execution 
certain  lots  of  ground  as  being  free  from  all  liens  and  incumbrances 
whatever,  when  in  fact  there  existed  a  mortgage  for  a  large  sum  against 
the  property,  which  mortgage  was,  subsequent  to  the  plaintiff  becoming 
the  owner  of  the  lots  sold  at  sheriff  sale,  enforced  against  them,  to  his 
great  detriment  and  injury.  The  plaintiff  joins  in  this  action  his 
vendor,  Daniel  Martin,  who  was  the  purchaser  of  the  property  at  the 
sheriff's  sale,  and  who  sold  it  to  the  plaiutiff  with  full  warranty  iu  all 
respects.  Martin  answered,  averring  that  in  an  injunction  suit  insti- 
tuted by  the  plaintiff  against  the  party  enforcing  the  mortgage  com- 
plained of,  the  plaintiff  had  the  means  of  defeating  it,  but  failing  to 
do  so  and  abandoning  the  injunction  proceeding,  he  lost  all  recourse 
upon  him  in  warranty. 

The  defendant,  Shaw,  pleads  the  prescription  of  one,  three  and  five 
years;  that  the  plaintiff  has  no  right  of  action  against  him;  and  avers 
that  the  plaintiff  has  entered  into  a  fraudulent  combination  with  others 
to  extort  from  him  a  large  sum  under  the  pretext  of  damages  that,  had 
the  plaintiff  given  him  reasonable  notice  of  the  proceedings  taken 
against  the  property  purchased  as  alleged  by  the  plaintiff,  and  which 
was  sold  under  an  older  mortgage,  not  specified  in  the  certificate  of 
mortgac^e,  he  could  have  pointed  out  available  defenses  which  the 
plaintiff  might  have  resorted  to  and  protected  himself. 

The  cause  was  tried  before  a  jury,  which  rendered  a  verdict  against 
the  defendant,  Shaw,  for  the  sum  of  $4500.  From  the  judgment  thus 
rendered  he  appealed.  From  that  part  of  the  judgment  releasing 
Martin,  the  plaintiff  appealed. 

The  facts  of  the  case  are  that  the  city  of  New  Orleans,  in  its  admin- 
istration of  the  McDonogh  school  fund,  sold  to  ou^  Gubernator  lour 
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lots  of  ground  in  a  specified  locality  in  the  city,  tbe  lots  being  desig- 
nated by  the  numbers  one,  two,  three  and  six.     The  sale  was  made  on 
a  credit;  notes  were  given,  and  a  special  mortgage  upon  the  property 
retained.     Subsequently  White,  a  paver,  having  a  claim  amounting  to 
several  hundred  dollars  against  Gubernatior  for  paving  in -front  of  some 
of  these  lots,  brought  suit  against  him,  claiming  a  privilege  upon  the 
lots.     He  had  judgment  for  the  amount  he  claimed,  with  recognition 
of  privilege.     The  lots  were  offered  for  sale  under  execution,  and  two 
of  them,  lots  one  and  six,  were  sold,  Daniel  Martin  being  the  pur- 
chaser.    It  was  at  this  sale  that  the  property  was  declared  to  be  free 
of  incumbrances,  the  recorder  of  mortgages  having  omitted  to  name  in 
his  certificate  the  mortgage  in  favor  of  the  city  of  New  Orleans  given 
by  Gubernator  to  secure  the  payment  of  the  price  of  the  property. 
Martin   sold  these  lots  to  Morano,  the  plaintiff,  with  full  warranty 
against  all  incumbrances,  a  mortgage  certificate  being  appended  to  the 
act  of  sale,  and  therein  recited  that  the  property  was  unincumbered. 
Afterwards  the  city  sued  Gubernator  on  his  notes  for  the  price  of  these 
lots,  and  under  a  judgment  against  him  recognizing  the  mortgage 
claimed,  the  lots  were  seized  by  the  sheriff  and  advertised  for  sale. 
The  plaintiff  in  this  suit,  Morano,  took  out  an  injunction  to  prevent 
the  sale,  alleging  ownership,  and  praying  damages  for  the  seizure.  The 
injunction  was  dissolved,  with  twenty  per  cent,  damages.     The  plain- 
till'  in  injunction  applied  for  and  obtained  an  order  granting  an  appeal, 
but  the  appeal  was  abandoned.     The  claim  of  the  city  against  Guber- 
nator, it  seems,  was  settled,  and  the  property  was  not  sold  under 
execution.    The  sheriff's  return  on  the  execution  recites  that  tbe  debt 
was  paid  by  Gubernator  and  that  the  writ  was  finally  returned  twenty- 
ninth  August,  1867.    Still,  an  alias  ^m  facias  was  issued  on  the  eighth 
of  February,  1868,  and  lots  numbered  two,  three  and  six  were  again 
seized  and  were  advertised  for  sale  on  the  twenty- eighth  of  March, 
1868,  although  it  appears  no  sale  was  made.    Pending  this  advertise- 
ment, Shaw,  the  defendant,  wrote,  under  date  of  March  23,  1868,  to 
both  Daniel  Martin  and  Morano,  five  days  before  the  time  fixed  for  the 
sale,  suggesting  available  defenses  that  might  be  resorted  to  by  them. 
It  is  shown  that  certified  copies  of  these  letters  were  served  respectively 
on  Daniel  Martin  and  Morano  the  same  day  they  were  dated. 

It  appears  by  a  notarial  act  dated  seventh  of  May,  1867,  that  Gerard 
Stith,  President  of  the  Board  of  Commissioners  of  the  McDonogh 
school  fund,  in  consideration  of  the  sum  of  $3943  received  from  Francis 
Martin,  assigned  to  him  all  the  right,  title  and  interest  of  the  said 
commissioners  in  and  to  the  judgment  obtained  by  the  city  of  New 
Orleans  for  the  use  of  the  McDonogh  school  fund  against  Gubernator, 
and  subrogated  him  to  all  their  rights  in  the  said  judgment  and  the 
notes  upon  which  the  judgment  was  predicated. 
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In  this  state  of  affairs  Morano  says  that,  being  desirons  of  retaining 
the  property  he  had  purchased  and  improved,  he  entered  into  an  agree- 
ment with  Francis  Martin  and  Qubernator,  the  parties  interested,  by 
which  he  retained  the  corner  lot  by  paying  one  thousand  dollars,  the 
estimated  value  of  the  lot  without  the  improvements  he  had  made  upon 
it;  the  other  lot,  valued  at  six  hundred  dollars,  to  be  sold  under  the 
execution;  that  he  moreover  obligated  himself  to  pay  tlie  damages 
awarded  against  him  in  the  injunction  suit  and  all  costs,  and  that  hav- 
ing paid  in  all  $2250,  he  was  quieted  in  his  possession  of  the  property. 
To  this  sum  he  adds  '*  damages  suffered  from  privation  of  the  prop- 
erty,  loss,  trouble,  etc.,  $2250,^'  footing  up  bis  entire  demand  at  the 
sum  of  $4500. 

Morano  bought  the  two  lots  from  Daniel  Martin  on  the  third  of  Sep- 
tember, 18G6,  and  gave,  as  recited  in  the  deed,  $1200  for  them.  The 
suit  of  the  city  for  the  use  of  the  McDonogh  school  fund  against  J.  L. 
Gubernator  was  filed  on  the  twenty-eighth  of  February,  1865,  judg- 
ment rendered  on  the  twenty-eighth  of  February,  1866,  execution 
issued  February  1, 1867,  and  retunied  satisfied  August  29,  1867. 

The  date  of  the  assignment  by  Stith  to  Francis  Martin  bears  date 
of  May  7, 1867.  This  shows  that  although  the  execution  was  not  re- 
turned satisfied  until  the  twenty-ninth  of  August  of  tliat  year,  the 
debt  due  by  Gubernator  to  tlie  McDonogh  school  fund  had  been  paid 
several  months  before,  and  that  this  payment  had  been  made  before 
the  termination  of  the  plaintiff's  injunction  suit  to  stop  the  sale  of  the 
two  lots  he  purchased  from  Daniel  Martin.  By  the  payment  of  tlie 
debt  by  Gubernator  who  owed  it,  the  n^ortgage  was  extinguislied. 
Thisfacty  it  seems  clear,  Morano  might  have  shown  in  the  injunction 
suit.  He  was  then  no  longer  in  danger  of  being  injured  by  this  mort- 
gage, which  the  city  had  been  seeking  to  enforce.  But  it  is  held  that 
the  mortgage  was  transferred,  and  all  the  rights  the  city  held  under  it 
passed  to  Francis  Martin,  who  stood  subrogated  to  them.  On  the 
other  hand  it  is  contended,  and  we  think  successfully,  that  there  was 
no  subrogation  to  Francis  Martin.  It  seems  clear  that  Stith  was  witli- 
out  authority  to  make  it.  The  payment  was  not  made  by  a  third 
party,  but  by  Gubernator,  who  paid  $2511  53  to  the  sheriff.  Stith, 
in  his  testimony,  says  ''no  money  came  into  my  hands  under  tliis 
document,*'  meaning  the  act  of  subrogation.  He  acted  under  an  order 
of  the  board  in  passing  the  act,  and  does  not  know  whether  an;^  money 
was  received  or  not;  that  no  money  got  into  his  hands  personally  for 
anything.  He  could  not  recollect  whether  Francis  Martin  was  present 
at  the  time,  nor  whether  Martin  spoke  to  him  on  the  subject.  It  is 
shown  that  an  application  had  been  made  previously  to  the  city  attor- 
ney by  Gubernator  to  have  the  subrogation  made  to  a  tliird  party, 
whose  name  was  not  remembered,  but  the  city  attorney  refused  to 
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comply.  The  conditionB  necessary  to  constitute  subrogation  are 
granting  in  this  case.,    Civil  Code,  2155,  2156. 

Tbe  facts  shown  by  the  defendants  do  not,  in  our  opinion,  enable 
them  to  sustain  their  plea  of  prescription.  Civil  Code,  3537,  3502. 
The  act  of  omission  by  tbe  recorder  of  mortgages  which  is  complained 
of,  if  it  give  rise  to  an  action  at  all,  it  is  a  personal  action,  and  not  in 
the  character  of  a  real  action  which  follows  the  property.  There  is 
no  liability  on  tliis  defendant  in  the  nature  of  warranty.  There  is  no 
privity  between  him  and  Morano.  See  the  case  of  Smith  t;.  Moore,  D 
Rob.  65.  If  liable  on  account  of  the  omission  complained  of,  the 
recorder  would  only  be  answerable  in  a  personal  action  to  the  person 
purchasing  tbe  propeity. 

It  is  therefore  ordered,  ac^udged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed  as  to  the  decree 
rendered  against  Alfred  Shaw,  and  affirmed  as  to  that  in  favor  of  the 
other  defendant,  Daniel  Martio,  the  plaintiff  and  appellee  paying  costa 
in  both  courts. 

Rehearing  refused. 


No.  2912. — Henrt  Safford  v,  D.  R.  Carroll. 

An  attorney  at  law  is  entitled  to  bo  paid  a  fair  compensation  for  liia  servicea  by  tbe  party 
yrho  employs  bim  in  a  litigation.  If  by  compromise  between  tbe  plaintiff  and  defendant, 
after  Judgment,  the  defendant  agrees  to  pay  tbe  counsel  fees  of  plaintiff  in  tbe  caao, 
sucb  agreement  is  not  binding  on  tbe  attorney,  and  be  may,  notwitbstanding  tbe  agree- 
ment, recover  Ax)m  bis  client  a  fair  compensation  for  bis  services. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans. 
T1i4ardj  J.  Semmes  i&  Mott,  for  plaintiff  and  appellee.  Hays  & 
NetCy  for  defendant  and  appellant. 

Wtly,  J.  The  defendant  has  appealed  from  a  judgment  against 
him  for  $2500  for  professional  services  rendered  by  the  plaintiff  in  the 
case  of  D.  R.  Carroll  &  Co.  t;.  D.  H.  Boullt,  in  the  District  Court  of 
the  parish  of  Natchitoches. 

It  is  shown  that  the  plaintiff  prosecuted  the  claim  to  judgment  and 
afterwards  caused  it  to  be  executed;  the  judgment  was  for  $27,500 
and  the  property  bought  thereunder  by  the  defendant  is  shown  to  be 
worth  $30,000,  although  under  an  agreement  of  parties  it  was  pur- 
chased for  a  nominal  price. 

The  value  of  the  services  is  fully  shown  by  the  evidence ;  indeed,  it 
is  not  seriously  contested  by  the  defendant.  But  the  latter  insists 
that  the  judgment  against  Boullt  was  the  result  of  a  compromise  by 
which  the  firm  of  D.  R.  Carroll  &  Co.  was  to  have  $25,000  and  the 
defendant,  Boullt,  was  to  pay  all  costs,  including  the  fee  of  the  plain- 
tiff, $2500. 


NEW  ORLEANS,  MAY,  1871.  383 

Saflord  r.  CarroU. 

But  the  judgment  under  wliich  tLe  defendant  bought  the  property 
and  which  he  agreed  should  be  considered  discharged  after  buying  the 
property  seized  thereunder,  even  though  the  price  of  adjudication 
should  be  less  than  the  amount  thereof,  was  in  favor  of  D.  R.  Carroll 
&  Co.  and  agiiinst  the  defendant,  D.  H.  Boullt,  for  $27,500,  $2500 
thereof  ''  being  the  amount  of  lee  incurred  to  H.  Safford,  Esq.,  plain- 
tiflf*8  attorney  at  law,"  etc.  By  accepting  the  property  in  discharge  of 
the  whole  judgment  the  defendant  became  liable  to  the  plaintiff  for 
his  fee  secured  therein,  even  though  the  latter  had  only  recourse 
against  the  judgment  debtor.  But  it  is  not  shown  that  the  plaintiff 
agreed  to  discharge  D.  R.  Carroll  &  Co.  from  their  obligation  to  pay 
his  fee }  no  consideration  is  shown  for  such  discharge  and  no  one  is 
presumed  to  give.  Because  in  the  compromise  resulting  in  the  judg- 
ment to  which  we  have  referred  Boullt  stipulated  to  pay  the  fee  of 
D.  R.  Carroll  &  Co.,  attorney,  that  did  not  preclude  the  attorney  from 
demanding  of  his  clients  a  just  remuneration  for  his  services. 

There  is  no  merit  in  the  defense. 

Let  the  judgment  be  affirmed,  witli  costs. 


No.  2.'^6. — A.  SiiiFF,  Agent,  v,  E.  Ezekiel. 

Failure  to  pay  tho  root  as  It  becomes  dae,  Is  sufficient  canse  to  authorize  the  provisional 
seizure  of  the  tenant's  property.  The  fact  that  the  landlord  has  abated  former  install- 
ments of  the  rent  at  the  request  of  the  tenant,  furnishes  no  reason  why  he  should  bo 
dennvcd  of  the  legal  process  to  enforce  its  payment  promptly  in  the  future. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Lean- 
montj  J.  Clarke  J  Bayne  <&  IRenshaw,  for  plaintiff  and  appellant. 
Cotton  (&  Levy,  for  defendant  and  appellee. 

Wyly,  J.  The  plaintiff  appeals  from  a  judgment  on  a  rule  setting 
aside  the  writ  of  provisional  seizure  sued  out  by  him  against  the 
defendant  to  recover  the  rent  which  the  latter  agreed  to  pay  him  for 
the  lease  of  a  building  on  Camp  street.  The  proceeding  seems  to  have 
been  regularly  taken  out  under  article  287  C.  P.,  on  a  written  contract 
of  lease  in  which  the  defendant  agreed  to  pay  for  the  premises  $417 
per  mouthy  one  month's  rent  being  past  due. 

Because  the  plaintiff  had  for  several  months  prior  voluntarily 
abated  the  monthly  installments  at  the  request  of  the  defendant,  no 
obligation  thereby  arose  compelling  him  likewise  to  do  so  in  the  future. 

Failure  to  pay  the  rent  was  sufficient  cause  for  the  provisional 
seizure ;  the  property  of  the  defendant  in  the  premises  being  for.  sale, 
the  plaintiff  might  justly  fear  its  removal.     8  An.  366,  374. 

It  is  therefore  ordered  that  the  judgment  herein  be  avoided  and 
annulled ;  and  it  is  ordered  that  the  rule  herein  be  discharged  and  that 
this  cause  be  remanded  to  be  proceeded  in  according  to  law^  appellee 
paying  costs  of  appeal. 
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No.  2338. — Henry  Reiners  v.  Valentine  St.  Ceran. 

The  plea  of  paymont  admits  the  oorrectneas  of  the  plidntiff's  demand,  and  when  made 

conclades  every  other  defense  to  the  action. 

APPEAL  from  the  Fourth  District  Court,  pariah  of  Orleans. 
IMardf  J.  J.  J.  E.  Flanchardt  for  plaintiff  and  appellee.  Hornor 
<&  Benedict^  for  defendant  and  appellant. 

Howe,  J.  This  case  was  before  this  court  in  1867  and  was  remanded 
to  give  the  defendant  an  opportunity  to  plead  payment.  19  An.  207. 
It  is  evident  from  the  decree  then  rendered  that  this  plea  of  payment 
was  allowed  to  be  filed  as  a  peremptoiy  exception,  which  admitted  the 
claim  of  the  plaintiff  to  be  correct,  and  alleged  that  it  had  been 
extinguished  by  pa^^ment. 

On  the  second  trial  the  court  again  gave  judgment  in  favor  of  plain- 
tiff for  the  balance  claimed,  and  the  defendant  has  again  appealed. 
Instead  of  confining  his  defense  to  the  perjmitted  issue,  which  admits 
the  claim  of  plaintiff  to  be  correctly  set  forth  in  his  petition,  and 
alleges  its  payment,  he  now  attempts  to  obscure  the  case  by  raising 
points  which  have  no  merit.  His  plea  of  payment,  at  which  alone  it 
is  necessar^'^  to  look,  is  not  established. 

Judgment  afiirmed. 

Beheariug  refused. 


No.  2CC9. — Nicholas  Hobson  v,  Emily  Woolfolk— Clark  and 

Hubbard,  Garnishees. 

Third  parties  who  havo  stored  or  deposited  their  cotton  in  the  gin  of  the  defendant,  can  not 
i-ecovcr  damages  from  the  seizing  creditor,  caused  by  the  burning  of  the  gin  while  it 
was  under  seizure,  unless  it  be  shown  affirmatively  that  the  seizure  was  the  cause  or 
occnsion  of  the  fire. 

If  the  plaintiff  and  seizing  creditor  be  a  resident  of  another  State,  cit-ation  to  answer  a  re- 
couventional  demand  set  up  by  defendant,  or  citation  in  case  of  intervention  by  a  third 
party,  is  unnecessary,    C.  P.,  375. 

APPEAL  from  the  Fifth  Judicial  District,  parish  of  Iberville.    Foaey^ 
J.    Barrow  d;  Pope,  for  plaintiff  and  appellant.     Samuel  Matthews, 
for  garnishees  and  appellees. 

Taliaferro,  J.  The  plaintiff,  who  is  a  resident  of  Tennessee,  and  a 
judgment  creditor  of  the  defendant,  caused  execution  to  issue,  and 
took  out  process  of  garnishment  against  Clark  and  Hubbard,  lessees  of 
a  plantation  called  **West  Oaks,'*  assumed  by  plaintiff  to  have  been 
leased  for  a  large  sum  by  the  defendant  to  the  garnishees.  The 
plaintiff  took  out  a  writ  of  provisional  seizure  in  order  to  exercise  his 
debtor's  supposed  privilege  as  lessor,  and  caused  the  movable  property 
on  the  premises,  belonging  to  the  lessees,  to  be  seized  and  taken  into 
the  possession  of  the  sheriff.     The  seizure  embraced  the  mules,  carts. 
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famiiDg  utonsils,  a  number  of  bales  of  cottoD,  com  and  other  crops^ 
farniture,  etc.  The  garnishees  in  their  answer  denied  that  they  were 
in  any  manner  indebted  to  Emily  Woolfolk,  or  that  she  or  the  plaintiff 
Iiad  any  privilege  as  lessor  or  any  other  lien  on  the  movable  property 
^ized  on  the  '*  Woat  Oaks  "  plantation,  under  the  writ  of  provisional 
seizare,  taken  out  by  the  plaintiff.  They  claim  in  reconvention  the 
sum  of  $17,376  20  as  damages  sustained  by  beiug  deprived  of  the  con- 
trol and  use  of  their  property;  the  further  sum  of  $8000,  value  of 
thirty-seven  bales  of  cotton,  consumed  by  fire  during  the  time  it  was 
under  seizure ;  $1500  ns  attorney's  fees,  incurred  in  defending  the  pro- 
ceedings taken  against  them,  etc.  Interventions  were  filed  by  Camp- 
bell and  Bog  an,  the  former  alleging  the  loss  of  two  thousand  pounds 
of  ginned  cotton,  consumed  by  the  burning  of  the  gin  on  the  **  West 
Oaks  "  x>lantation  while  it  was  under  seizure  by  the  plaintiff  and  out 
of  the  possession  of  the  lessees,  Clark  and  Hubbard.  The  other  inter- 
venor,  on  the  same  ground,  claimed  $3270  as  damages  sustained  from 
tbe  loss  of  cotton  by  the  burning  of  the  gin.  The  lessees  had  judg- 
ment in  their  favor  on  their  reconventional  demand  for  $2829  26. 
The  intervenor,  Campbell,  had  judgment  against  the  plaintiff  for 
^497  09.  Bogan,  the  other  intervenor,  having  died  pending  the  suit, 
and  no  revival  being  made,  no  judgment  was  rendered  on  this  claim. 

The  plaintiff  has  appealed. 

It  is  lully  established  that  the  lessees  of  the  ^' West  Oaks"  planta- 
tion obtiiined  it  ])y  contract  of  lease  ffom  the  heirs  of  Beaty,  through 
tlieir  agent,  and  that  Mrs.  Woolfolk  had  no  interest  whatever  in  the 
lease,  and  was  to  receive  nothing  on  account  of  it. 

The  defense  set  up  against  the  reconventional  demand  of  the  lessees 
rests  chiefly  upon  technical  grounds.  It  appears  that  Clark  and  Hub- 
bard, and  Ide,  a  resident  of  Ohio,  had  formed  a  partnership  in  the  plant- 
ing business,  and  that  they  owned  the  property  that  was  seized  by  the 
plaintiff,  ejtcept  that  portion  of  the  cotton  claimed  by  the  inter- 
venors,  who  had  placed  their  seed  cotton  in  the  W^st  Oaks  gin,  to  be 
ginned  for  them  by  thd  lessees.  The  plaintiff  contends  that  Clark, 
Ide  and  Hubbard,  being  particular  partners,  are  third  parties  to  the 
salt;  that  Clark  and  Hubbard,  individually,  were  garnisheed;  that  a 
cbim  for  the  partnership  could  only  be  presented  by  intervention.  It 
is  objected  that  tbe  plaintiff  was  not  cited  to  answer  the  reconven- 
tional demand,  the  citation  made  upon  his  attorneys  being  insufficient. 
For  the  same  reason  it  is  urged  that  there  was  no  citation  made  on  the 
plaintiff  by  the  intervenors,  and  that  the  judgments  rendered  are  null. 

The  plaintiff,  Hobson,  being  a  resident  of  a  different  State,  the  re- 
conventional demand  could  be  set  up  against  him.    Code  of  Practice, 
375.    No  citation  was  necessary.     The  plaintiff  was  in  court   and 
bound  to  take  notice  of  the  demand  in  reconvention,  and  the  law 
49 
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raises  an  issue  on  that  demand  without  an  answer  in  writing.  3  L.  R., 
100 ;  3  N.  S.,  364.  The  answer  of  the  parties  made  garnishees  that 
they,  with  Ide,  constituted  a  planting  partnership,  did  not  affect  their 
right  to  claim  as  partners  the  damages  they  alleged  were  sustained  by 
the  acts  of  the  plain  tiff,  who  caused  the  partnership  property  to  be 
taken  into  the  custody  of  the  slieriff,  under  a  writ  of  provisional 
seizure,  and  wlio  proceeded  against  the  two  resident  partners  by  pro- 
cess of  garnishmeut. 

The  court  is  of  opinion  tliat  the  cause  assigned  for  the  damages, 
alleged  to  have  arisen  from  the  loss  of  the  cotton  is  too  remote  to  ad- 
mit of  charging  the  plaintiff  with  the  loss.  The  occurrence  of  the 
fire,  by  which  the  cotton  was  destroyed,  did  not  result  directly  from 
the  seizure  of  it  by  the  sheriff,  and  was  an  event  the  plaintiff  had  no 
agency  in  bringing  about.  We  think,  therefore,  that  the  court  a  qn4i 
erred  in  allowing  the  defendants  the  sum  of  $2185  50  as  damages  sus- 
tained by  them  for  the  loss  of  cotton.  For  the  same  reason  the  allow- 
ance of  the  claim  of  the  intervener,  Campbell,  for  $457  90  as  damages 
arising  from  the  accident  by  fire  should  be  rejected. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  aud  reversed,  so  iar  as  it 
aAvards  to  the  defendants  $2485  50,  aud  tlie  intervonor,  Campbell^. 
$457  90  as  damages  for  loss  of  cotton.  Tliat  the  judgment  be  an- 
nulled by  striking  out  and  disallowing  the  same,  and  that  the  judg- 
ment so  amended  bo  affirmed,  the  defendants  and  appellees  paying 
costs  ol  this  appeal. 


No.  23G3. — Succession  of  Magdeline  Young. 

A  pnrcliasor  of  property  sold  under  an  order  of  tho  court  to  affect  a  partition  of  community 
property  between  the  surviving  partner  and  the  heirs,  may  be  compelled  to  comply  with 

\  his  bid,  if  the  record  shows  that  all  the  formalities  required  by  law  have  boen  complied 
v.'ith  in  making  the  sale. 

APPEAL  from  the  Second  District  Court  for  the  parish  of  Orleans. 
BuvUjneaiid,  J.     Cotton  iSc  Levy^  for  appellant.     Brice  d)  MiicheUy 
for  appellees. 

Howell,  J.  This  is  a  proceeding  against  the  adjudicateo  of  succes- 
sion property  sold  on  the  petition  of  the  surviving  husbaud  and 
natural  tutor  of  a  second  set  of  minor  children  of  the  deceased,  to 
compel  him  to  comply  with  his  bid.  His  answer  is  that  the  sale  was 
made  without  issue  being  joined  or  judgment  rendered  in  the  suit  for 
a  partition,  and  that  a  legally  formed  family  meeting  was  not  held  in 
the  case  by  the  appointment  of  a  special  tutor  ad  hoc  for  each  minor. 

The  deceased  left  two  sets  of  minor  children — one  by' the  surviving 
husband,  N.  Youngs  who  was  confirmed  their  natural  tutor,  and  W. 
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Seifert,  appointed  under  tutor,  the  other  by  a  former  husband,   N. 

Baker,  to  whom  A.  Dorr  was  appointed  tutor  and  P.  Dorr  under  tutor. 

Young  prayed  for  a  second  inventory  on  tlie  ground  tliat  since  the  date 

of  tlie  first  Taluable  improvements  had  been  made  on  the  community 

property  which  enhanced  its  value;  for  the  appointment  of  experts  to 

report  whether  said  property  could  be  divided  in  kind  or  must  be  sold 

tor  a  partition  thereof  between  himself  as  survivor  in  community  and 

the  heirs  of  his  deceased  wife,  as  his  interest  was  distinct  from  that  of 

liis  own  children;  that  their  under  tutor  as  well  as  the  tutor  of  the  Baker 

children  be  cited.     Citations  were  accordingly  issued  and  served.    The 

iDventory  was  taken,  the  exports  reported  that  a  sale  was  necessary; 

this  report  and  the  inventory  wei'e  homologated,  a  family  meeting  to 

advi.«o  as  to  a  partition  and  fix  the  terms  of  sale  were  prayed  for  and 

ordered,  the  deliberations  of  the  family  meeting  recommending  the 

jiartition  and  fixing  the  terras  of  sale  were  approved  by  the  tutor, 

Dorr,  and  under  tutor,  Seifert,  and  homologated  by  the  court  and  the 

Kale  ordered. 

This  seems  to  be  a  compliance  with  all  the  essential  requirements 
of  the  law  for  making  an  inventory  and  sale  of  community  property 
for  the  purposes  of  partition.  It  is  true  there  was  no  formal  answer  to 
the  petition  for  partition  nor  default  entered,  but  the  proper  represent- 
atives of  the  minors  were  cited  -,  they  attended  the  family  meeting  and 
expressed  their  approval  of  the  partition  and  sale,  and  the  homologa- 
tion of  these  proceedings  was  an  authority  for  the  partition  and 
j^ale  upon  which  the  order  of  the  court  issued.  The  purchaser  has  no 
interest  in  raising  the  question  as  to  the  form  or  mode  of  making  the 
partition. 

The  grounds  urged  by  the  purchaser  for  not  complying  with  his  bid 
are  not  sufficient,  and  the  district  judge  did  not  err  in  orderins^  him  to 
comply. 
Jadgment  affirmed. 


23     887 

No.  2344. — Mrs.  Widow  J.  M,  Arent  v.  Francis  Bone  et  al.  Ii24    62i 

tbo  prohibition  to  the  leaaee  to  sublet  tbe  leased  premises  in  a  private  act  of  lease  not 
RMrded,  is  not  binding  on  a  tliird  party  who  subleases  the  premises  from  the  lessee. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Cooley,  J. 
E.  D.  Craig,  for  plaintiff  and  appellee.    J.  M,  Dirhammery  for 
defendant  and  appellant. 

Wtlt,  J.  The  defendant,  Francis  Bon^,  appeals  from  the  judgment 
against  him  for  the  ralue  of  the  property  of  the  plaintiff,  which  he 
aosed  to  be  seized  and  sold  in  satisfaction  of  his  claim  for  rent 
against  his  tenant^  Charles  Moore,  occupying  the  premises  at  57  Ram- 
part street. 
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The  plaintiff  was  an  under  tenant,  Laving  rented  part  of  the  leased 
premises  from  the  said  Charles  Moore ;  she  was  not  indebted  to  the 
latter  at  the  time  the  provisional  seizure  was  levied  on  her  property, 
and,  therefore,  the  lessor,  Francis  Bon 6,  had  no  right  of  pledge 
thereon.  C.  C.  2676.  But  the  defendant  contends  that  in  the  contract 
of  lease  the  said  Charles  Moore  bound  himself  not  to  underlease  the 
property  without  his  written  consent,  which  was  never  given.  This  is 
true ;  but  the  contract  of  lease  was  an  unrecorded  private  act.  It  was, 
therefore,  inoperative  as  to  the  plaintiff,  a  third  party,  who  is  pre- 
flumed  to  have  dealt  with  the  lessee  under  the  provisions  of  article 
2696  of  the  Civil  Code,  which  gives  the  lessee  the  right  to  underlease. 
The  appellant  has  not  filed  a  brief  and  we  are  unable  to  perceive  any 
«rror  in  the  judgment. 

Judgment  affirmed. 


No.  3373.— State  of  Louisiana,  ex  rel.  Samuel  Smith  &  Co.,  v.  The 
Board  op  Liquidators  of  the  Floating  Debt  of  the  State. 

Tho  act  of  the  General  AsHetnlily  approved  March  4,  1871,  which  authorl^d  the  Board 
of  Liquidators  of  the  floating;  debt  of  the  State  to  exchange  a  certain  amonnt  of  l>ondft 
of  the  State  for  warrants  on  the  State  Treasary  at  a  certain  rate  of  disconnt,  by  limiting 
their  power  of  exchange  to  a  certain  amount  of  bonds,  vested  in  them  a  discretion  as  to 
what  warrants  they  would  accept  in  exchange  for  the  bonds  placed  in  their  bands  for  that 
purpose.  The  writ  of  mandamus  will  not,  therefore,  lie  to  compel  them  to  make  n  pro 
rata  distribution  of  the  bonds  in  their  hands  to  the  different  creditors  in  proportion  to 
the  amount  of  warrants  they  may  respectively  hold.    22  An.  31«,  611. 

The  charges  of  bad  fioith  against  the  Board  of  Liquidators  can  not  be  judicially  inquired  into 
in  a  proceeding  by  mandamus  to  compel  them  to  do  a  particular  thing. 

APPEAL  from  tlio  Eighth  District  Court,  parish  of  Orleans.    IHhhle,  J. 
Lea,  Finney  c£'  Miller ,  for  relators,  appellants.    Armand  Pilot  and 
Semmea  cfe  Moitf  for  defendants  and  appellants. 

Taliaferro,  J.  This  and  several  other  appeals  came  up  in  one 
record,  and  all  involve  the  same  question.  The  Legislature  of  the 
State,  in  1870,  authorized  the  issuing  of  State  bonds  for  the  purpose  of 
taking  up  the  floating  debt  of  the  State.  These  bonds  were  to  be  ex- 
<:hanged  for  debts  of  the  State,  under  the  direction  of  the  Governor, 
tiie  Auditor,  and  the  President  of  the  Citizens^  Bank  of  Louisiana,  to 
-constitute  a  board  for  the  purposes  of  the  act,  to  liquidate  and  redeem 
all  outstanding  warrants  of  the  State ;  and,  by  an  act  approved  March 
4j  1871,  the  board  was  authorized  and  required  to  exchange  tbc  bonds 
for  evidences  of  debt,  at  the  rate  of  $100  in  bonds  for  $70  of  indebted- 
ness. Under  the  authority  of  the  statute  it  seems  the  board  issued 
the  following  order:  ' 

"To  the  Citizens'  Bank  of  Louisiana,  Fiscal  Agent — ^We  have 
received  the  following  evidences  of  floating  debt  of  the  State  of  Lou- 
isiana— amounting  to   $359,069  67 — to  be   exchanged   for   bonds    at 
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geventy  cents  on  the  dollar.      [List  of  evidences  of  floating   debt.] 
We  band  you  herewith  the  above  mentioned  evidences  of  debt,  for 
which  you  are  directed  to  deliver  over  to  this  board,  for  distributioa 
to  parties  interested,   $513,900  Louisiana  State  six  per  cent,  bonds^ 
kBown  as  floating  debt  bonds,  now  in  your  possession. 

(Signed)  H.  C.  WARMOTH,  Governor. 

JAMES  GRAHAM,  Auditor. 
J.  G.  GAINES, 

Preai«lent  Board  of  Liquidation." 
On  the  eighth  of  March,  1871,  before  this  order  was  executed,  Samuel 
Smith  &  Co.,  obtained  an  injunction  from  the  Eighth  District  Court  of 
the  parish  of  Orleans  forbidding  the  Citizens*  Bank,  as  the  Fiscal 
Agent  of  the  State,  to  part  with  or  dispose  of  the  bonds  in  its  posses- 
sion. On  the  same  day  the  same  plaintiffs  and  others  obtained  writs 
of  mandamiis  against  the  Board  of  Liquidation,  directed  to  tlie  several 
iiHiinbers  thereof,  praying  tliat  they  be  obliged  to  receive  from  the 
various  plaintiffs  their  warrants  and  certificates  ot  indebtedness, 
amomiting  to  $165,000,  and  to  deliver  to  them  $*^;)5,000  in  State  bonds^ 
known  ais  floating  debt  bonds. 

The  ground  of  complaint  seems  to  be  in  all  these  cases  that  the 
Board  of  Liquidators  used  partiality,  and  were  governed  by  favoritism 
in  the  action  it  was  about  to  take  in  the  matter  of  exchanging  the 
bonds  for  warrants,  there  being  a  much  larger  amount  of  warrants 
and  other  evidences  of  State  indebtedness  presented  for  exchange  than 
there  were  bonds  to  be  exchanged,  a  strong  competition  arose  amon^ 
the  holders  of  warrants  in  obtaining  bonds  for  the  State  securities  they 
held. 

An  exception  was  filed  in  behalf  of  the  defendants,  on  the  grouna 
that  there  is  nothing  in  the  proceedings  complained  of  authorizing  the 
plaintiffs  to  resort  to  the  writ  of  mandamus,  and  on  the  merits  denied 
their  right  to  the  privileges  claimed  by  them.  The  court  below  dis- 
missed the  rule,  and  from  that  judgment  the  several  plaintiffs  havo^ 
appealed. 

The  act  irhich  the  members  of  the  board  were  required  to  ao  was 
ministerial,  and  from  its  very  nature  involved  a  discretion  in  them  in 
regard  to  the  manner  of  doing  it.  It  was  not  possible  for  them  to> 
exchange  bonds  with  all  the  holders  of  warrants.  They  were  beset 
on  all  sides  by  the  holders  of  the  State  securities,  anxious  to  invest 
them  in  bonds,  all  clamorous  to  be  served  and  importunate  to  obtain 
precedence  of  each  other  in  exchanging.  Before  the  act  of  the  Legis- 
lature was  passed  authorizing  the  exchange  on  the  basis  of  one  hundred 
dollars  in  bonds  for  seventy  dollars  in  warrants,  it  is  shown  that  the 
president  of  the  bank  was  repeatedly  urged  to  receive  warrants  for 
large  amounts  in  order  that  they  might  be  first  paid  as  soon  as  the  bill 
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then  before  the  Legislature  to  authorize  the  exchange  became  a  law. 
This  unseemly  haste  ccrtaiuly  conferred  upon  those  who  exhibited  it 
DO  right  to  be  first  served.  Otiier  competitors,  who  by  sharp  vigilance 
contrived  to  be  first  applicants  after  the  bill  became  a  law,  would  Dot 
thereby,  in  our  judgment,  be  entitled  to  greater  consideration.  But 
the  state  of  things  engendered  by  the  fierce  competition  placed  the 
Board  of  Liquidators  in  a  delicate  position.  They  had  to  exchange  the 
bonds  witli  some  of  the  parties;  they  could  not  exchange  with  all  of 
them.  A  proposition,  it  is  argued^  was  made  on  the  part  of  the  plain- 
tiffs to  adopt  the  supposed  equitable  mode  of  pro  rata  distribution. 
But  what  right  has  t]ie  board  to  make  a  pro  rata  distabution  of  the 
State  bonds?  They  surely  would  not  undertake  to  proceed  in  the  dis- 
tribution of  those  bonds  as  an  administrator  would  do  in  distributing 
the  assets  of  an  insolvent  estate.  Where  would  be  the  equity  if  such 
41  basis  were  adopted  in  limiting  the  division  to  those  only  who  pre- 
sented securities  for  exchange  f  Other  holders,  not  presenting  theirs, 
would  get  nothing.  In  short,  a  case  was  presented  in  which  the 
necessity  v*as  forced  upon  the  members  of  the  board  to  exercise  a  dis- 
cretion in  performing  the  duty  they  had  to  discharge. 

In  such  a  case,  tliis  court  has  several  times  held  that  it  is  without 
power  by  mandamus  to  direct  an  officer  how  to  perform  a  duty.  If,  in 
tlie  exercise  of  the  discretion  he  is  vested  with,  he  acts  in  bad  faiUi 
4ind  fraudulently,  to  the  injury  of  parties  interested,  the  act  might  be 
inquired  into  in  another  form  of  action,  but  we  think  it  can  not  pro- 
perly be  done  under  a  x)roceeding  by  mandamus. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
ihe  district  court  be  affirmed,  with  costs.    22  An.  318;  ibidem,  611. 


Howe,  J.,  caneurring.  The  true  object  of  the  writ  of  mandamus  is 
to  enforce  a  clear  legal  right  by  compelling  an  officer  to  perform  a  legal 
duty  which  he  has  no  discretion  to  decline.  The  showing  made  by 
relators  does  not  authorize  such  a  process.  They  claimed  in  their  peti- 
tion, and  sought  to  prove,  a  right  of  absolute  priority  in  the  distribu- 
tion of  these  bonds.  This  right  of  priority  they  signally  failed  to 
establish.  Having  thus  failed,  they  shifted  their  ground  completely, 
And  claimed  on  equitable  considerations  a  distribution  pro  rata,  and 
even  this  they  did  not  do  by  any  amendment  of  their  pleadings,  but 
by  a  mere  verbal  request  of  their  counsel.  There  is  no  law  requiring 
«uch  pro  rata  division.  The  respondents  are  not  the  administrators  of 
■a  dead  person,  or  the  assignees  of  a  bankrupt.  The  equitable  right 
claimed  is  of  very  doubtful  character,  but  if  it  exists,  it  is  not  to  be 
enforced  by  mandamus.  The  courts  of  Louisiana,  by  proceedings  via 
ordinaria,  accompanied  with  the  conservatory  remedies  provided  in  the 
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Code  of  Practice,  are  amply  able  to  protect  equitable  lightB.  HenneD'8 
Digest,  ^'Equity,"  page  480.  They  will  marshal  securities  and  deter- 
inioe  priority  as  to  contributions,  and  the  rank  of  different  claimants 
holding  liens  on  the  same  fund  or  estate.  They  will  decree  an  account 
of  assets,  arrest  creditors  in  their  race  of  diligence  and  force  them  into 
the  court  to  litigate  their  claims  together.  In  these  particulars,  as  in 
many  others,  they  proceed  according  to  the  principles  of  equity.  But 
they  do  not  proceed  by  mandamus.  Much  less  do  they  attempt  by 
mandamus  to  guide  the  co-ordinate  branches  of  the  government  in  any 
matter  of  mere  discretion  or  good  taste. 

For  these  ^reasons,  and  those  given  in  the  written  opinion  of  the 
judge  a  quo,  I  concur  in  the  decree  pronounced* 

Itehearing  refused. 


LuDELiNG,  C.  J.,  dissenting.  I  can  not  concur  in  the  opinion  of  the 
majority  of  the  members  of  this  court;  in  this  case. 

The  object  of  the  writ  of  mandamus  is  ''to  prevent  a  denial  of  jus- 
tice, or  the  consequence  of  defective  police,  and  it  should  therefore  be 
issued  in  all  cases  when  the  law  has  assigned  no  relief  by  the  ordinary 
means,  a*id  when  justice  and  reason  require  that  some  mode  should  exist 
of  redressing  a  wronq  or  an  abuse  of  any  nature  whatever,'"^  C.  P.  article 
830. 

By  the  act  No.  43  of  the  General  Assembly  of  1871,  it  w>is  made  the 
doty  of  the  Board  of  Liquidators  '*  to  settle  and  redeem  all  the  floating 
debt  of  the  State  created  by  authority  of  law,  and  also  all  certificates 
of  indebtedness  issued  prior  to  the  passage  of  this  act,  and  all  past  due 
bonds  and  past  due  interest  coupons  of  the  State )  and  for  that  purpose 
said  board  is  authorized  and  required  to  exchange  said  bonds  for  the 
aforesaid  evidences  of  debt,  at  the  rate  of  one  hundred  dollars  in  bonds 
for  every  seventy  dollars  ot  indebtedness." 

It  appears  that  the  amount  of  warrants  presenfed  for  exchange 
exceeded  the  amount  of  bonds  held  by  the  liquidators,  and  that  they 
undertook  to  distribute  them  arbitrarily  to  parties  who  had  deposited 
their  warrants  with  different  members  of  the  board. 

In  my  judgment,  the  law  never  contemplated  conferring  such  powers 
on  the  Board  of  Liquidators.  Before  the  law,  all  citieens  are  equal, 
aud  where  the  bonds  were  insufficient  to  absorb  the  debt  for  which  they 
were  intended  to  be  exchanged,  the  only  rule  which  should  have  gov- 
erned the  Board  of  Liquidators  should  have  been  the  principle  of 
pnority — "  the  law  favors  the  vigilant."  The  evidence  shows  that  all 
the  applicants  for  bonds  made  application  before  the  law  was  signed. 
Therefore  all  the  applications  were  in  fact  before  the  Board  of  Liqui- 
dators at  the  instant  the  law  came  into  force,  and  in  point  of  time  all 
were  equal 
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I  think,  therefore,  that  the  bonds  should  have  been  distributed  pro 
rata  among  the  creditors  of  the  State  who  asked  to  exchange  their 
warrants.  Justice  and  reason  required  that  this  mode  should  have 
been  pursued,  and  I  think  this  court  should  grant  the  writ  to  prevent 
an  abuse  of  power  and  a  wrong  to  citizens 

How£LL|  J.    I  concur  in  the  dissenting  opinion  of  the  Chief  Justice. 


No.  2285. — J.  M.  Wells  v,  G.  Merz  and  Sheriff. 

Jadgmfents  of  the  Supremo  Conrt,  whether  affirming  or  reversing  the  jndgments  appealed 
from,  must  he  sent  hack  to  the  inferior  court  for  their  execution.  C.  P.  915.  The  ohjec- 
tioxL  that  the  execution  did  not  issue  on  the  judgment  of  the  Supreme  Court,  can  not 
therefore  he  urged  hy  the  defendant  in  execution.  . 

The  ohjection  hy  the  defendant  in  execution  that  the  property  seized  was  not  advertised  in 
the  official  Journal  is  without  weight,  if  at  the  time  of  the  advertisement  there  was  no 
official  Journal  in  the  parish.  The  fact  that  An  official  journal  waa  select'Ml  heforo  tlie 
day  of  sale,  will  not  affect  the  validity  of  a  sale  which  had  hoen  advertised  according  to 
law  before  it  was  selected. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jcflferson. 
Pardee,  J     W.  B.  ITyinan,  for  plaintiff  and  appellant.    Dirhammer 
&  N.  Commandeur,  for  defendanttj  and  appellees. 

Howell,  J.  Plaintiff  enjoins  the  execution  of  a  judgment  against 
him  as  indorser  of  a  promissory  note,  and  seeks  to  annul  it  on  various 
grounds,  as  follows: 

First — That  the  writ  directs  tlie  execution  of  the  judgment  of  the 
district,  iu  stead  of  the  Supreme  Court. 

Art.  915  C.  P.  declares  that  no  execution  shall  issue  on  the  judg- 
ments of  the  Supreme  Conrt,  but  such  judgments,  whether  confirming 
or  reversing  those  appealed  from,  shall  be  sent  back  for  their  execu- 
tion to  the  inferior  court,  and  no  mandate  need  be  directed  to  the 
latter  for  that  purpose ;  but  the  clerk  may  file  and  record  them,  and 
issue  execution  thereon  as  the  judgments  of  the  inferior  court. 

Second — That  the  property  seized  was  not  advertised  in  the  ofBcial 
journal  of  the  parish  of  Jefferson. 

At  the  time  of  seizure  an  official  journal  for  said  parish  had  not 
been  selected,  and  it  was  not  the  duty  of  the  sheriff  to  wait  nntil  such 
selection  might  be  made.  Having  advertised  the  property  accord  ing- 
to  law,  the  subsequent  selection  of  an  official  journal  before  the  day  of 
sale,  did  not  render  the  advertisement  invalid  or  affect  it  in  any  way. 

Third — That  the  property  was  not  advertised  to  be  sold  on  the  first 
Saturday  of  the  month,  as  required  by  the  act  of  1855.  The  attempt 
in  1861  to  repeal  the  act  of  1855  was  null,  because  it  was  an  act  of  a 
rebel  Legislature,  and  the  act  embraced  two  objects. 

The  Constitution  of  1868,  section  149,  cured  the  first  defect,  if  it 
existed,  and  there  seems  to  be  no  application  of  the  second  objection.. 
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Fourth — ^That  tbe  judgment  should  bo  annulled,  as  there  was  fraud 
io  obtaiuing  it. 

It  seems  that  pending  the  suit  against  Wells  and  others  as  indorsers, 
Merz,  the  plaintiff  in  said  suit,  collected  a  part  of  the  claim,  and  did 
not  make  the  credit  before  obtaining  judgment,  but  did  place  it  on  the 
execution  when  issued.  No  injury  resulted  tlierefrom  to  Wells,  and 
no  cause  for  annulling  the  judgment  on  account  thereof.  It  is  con- 
tended further  that  time  was  given  by  Merz  to  the  principal  debtor, 
who  gave  other  security  to  Merz,  and  these  facts  were  fraudulently 
concealed  from  Wells,  until  after  judgment  was  rendered  against  him, 
by  which  he  was  released. 

The  evidence  does  not  sustain  this  charge;  and  we  concur  in  the 
opinion  of  the  district  judge  that  plaintiff  has  shown  no  sufficient 
reason  for  annulling  the  judgment  against  him  or  enjoining  its  execu- 
tion. 

Judgment  affirmed. 

Rehearing  refused. 


28    888 
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No.  2362. — Mrs.  C.  A.  P.  Graham  v.  Charles  S.  Hice. 

Itt  cjue  there  is  no  note  of  evidence  in  the  record  of  appeal,  it  will  he  presnmed  that  tbe 
Judgment  of  the  court  a  qtta  was  properly  rendered,  and  upon  evidence  properly  belbre 
the  court.  . 

I  23 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Cooley,  J.   ^ 
Bentinck  Egan  and  L,  Madison  Day,  for  plaintiff  and  appellant. 
Whitaker  dt  Bice,  for  defendant  and  appellee. 

Taliaferro,  J.  The  plaintiff  sues  on  a  promissory  note  for  $800 
dae  twenty -fifth  December,  1867,  with  five  per  cent,  interest  irom 
maturity.  The  defendant  pleads  payment  and  sets  up  a  reconven- 
tional  demand  against  the  plaintiff  for  $71  65,  with  legal  interest  from 
judicial  demand.  The  judgment  of  the  lower  court  was  against  the 
plaintiff  and  in  favor  of  the  defendant  for  his  reconveutional  demand. 
The  plaintiff  has  appealed. 

The  plaintiff  contends  that  although  some  testimony  and  documents 
are  found  in  the  record,  the  same  were  not  offered  in  evidence.  Wo 
find  no  note  of  evidence  in  the  record.  In  such  a  case  we  will  pre- 
same  that  the  judgment  was  properly  rendered  and  upon  evidence 
properly  before  the  court.  The  testimony  in  the  record  justifies  the 
judgment  rendered.  The  note  itself  is  credited  with  a  payment  of 
ISOO.  Several  qther  credits  on  it  were  acknowledged  by  the  plaintiff 
and  others  established  by  the  defendant,  sufficient  in  all  to  extinguish 
tbe  note  and  leave  a  balance  in  favor  of  the  defendant. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 
60 


m 
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No.  22D5. — G.  W.  Dunklin  v.  Hourell,  Gayle  &  Co. 

A  resiclont  of  Missouri  during  the  Into  war  between  the  United  Stat«s  and  the  so  cal!ed 
Confederate  States,  while  Confederate  notes  wore  the  only  circulating  medium  in  Xew 
Orleans,  shipped  and  consigned  to  merchants  in  the  latter  place  a  lot  of  com  to  be  sold. 
The  com  was  sold  for  Confederate  money  and  advices  given  to  the  owner  with  return  of 
sales,  and  the  Confederate  notes  which  had  been  received  were  forwarded  in  kind ;  but 
on  account  of  military  operations  they  failed  to  reach  the  plaintiff,  who  resided  in 
Missouri.  On  receiving  notice  of  the  reaalt  the  consignor  ol\)ected  to  the  mode  of  trans- 
mission by  the  agent  in  New  Orleans,  but  made  no  objection  as  to  the  sale  for  Confed- 
erate money.  Held — That  having  made  special  objection  to  the  mode  of  transmission 
and  not  having  made  any  as  to  the  consideration  or  currency  received  for  the  price  of 
tlic  com  sold,  lie  must  lie  considered  as  having  1*81: iied  the  sale  and  receipt  of  that  kind 
of  currency,  and  that  he  can  not  now  recover  on  the  account  of  sales. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Cooley,J, 
Bandolph^  Singleton  &  Browne,  for  plaintiff  and  appellee.    «7.  Ad, 
Mozler,  for  defendants  and  appellants. 

IIowELL,  J.  Plaintiff,  a  resident  of  Missouri,  sues  on  an  account  of 
sales  of  a  lot  of  corn  rendered  by  defendants  on  twenty-first  Febru- 
ary, 18C2. 

One  ground  of  defense  is,  that  at  the  time  said  corn  was  shipped 
the  plaintiff  knew  that  it  could  be  sold  only  for  Confederate  treasury 
notes,  which  were  then  the  only  currency  in  circulation  in  this  city  ; 
that  the  corn  was  sold  for  said  currency  and  according  to  plaintiff's 
instructions,  received  with  the  consignment ;  a  part  of  the  proceeds 
was  invested  in  a  bag  of  coffee  and  a  bale  of  osnaburgs,  and  the 
balance  put  up  in  a  package,  was  forwarded  with  said  goods  to  the 
care  of  J.  D.  Morton  &  Co.,  Memphis,  Tennessee,  to  be  forwarded  by 
them  to  care  of  J.  K.  Robbins,  New  Madrid,  Missouri,  for  plaintiff*, 
which  could  not  be  done,  as  milit^-y  operations  prevented. 

The  proof  is  that  the  corn  was  received  by  defendants  with  a  letter 
from  plaintiff,  dated  February  14,  1862,  which  directed  them  to  make 
the  purchase,  as  above  stated,  and  forward  the  same  with  the  balance 
of  proceeds  to  care  of  J.  K.  Robbins,  New  Madrid,  Missouri;  that 
after  waiting  five  or  six  days  in  vain  to  ship  to  New  Madrid,- defend- 
ants shipped  the  package  of  Confederate  notes  and  the  two  parcels  of 
goods,  marked  for  plaintiff,  to  J.  D.  Morton  &  Co.,  Memphis,  Tennes- 
see, with  instructions  to  be  forwarded  to  plaintiff;  that  Morton  &  Co., 
being  unable  to  forward  them,  used  the  goods  and  deposited  the 
package  of  Confederate  notes  with  an  agent,  who  still  has  it  and  who, 
in  1803,  notified  plaintiff  of  the  fact,  and  that  about  the  same  time 
defendants  wrote  to  plaintiff,  informing  him  of  the  sale  for  Confed- 
•erate  currency  and  the  disposition  they  had  made  of  the  proceeds  and 
goods,  and  that  plaintiff  replied  to  this  letter,  complaining  of  tbe 
mode  in  which  the  shipment  had  been  made  as  not  in  conformity  to 
his  instructions,  and  declaring  his  intention  to  hold  the  defendants 
responsible,  but  did  not  object  to  the  currency  for  which  his  com  had 
been  sold. 
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Under  these  circumstaDces  we  are  of  opinioQ  that  be  must  have 
expected  his  property  would  be  sold  for  the  currency  prevailing  at  the 
time  in  this  market,  and  that  when  be  was  expressly  informed  that  it 
was  so  sold,  he  did  not  repudiate  the  sale,  but  simply  objected  to  the 
mode  of  transmission  as  not  in  accordance  with  his  instructions,  and 
that  he  has  thereby  ratified  the  sale  and  can  not  recover  (see  22  An. 
^90}  except  for  the  amount  invested  in  the  goods  ordered  by  him,  for 
which  defendants  are  liable,  as  their  agents  have  made  it  impossible 
for  them  to  be  delivered.    The  amount  is  $29  36. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reduced 
from  $793  7S  to  $29  36,  with  legal  interest  from  twenty-first  February, 
1862,  and  costs  of  the  lower  court,  and  as  thus  amended  it  be  afiirmed ; 
plaintiff  and  appellee  to  pay  costs  of  appeal. 


No.  1738. — Benjamin  Jacobs  v,  Mrs.  Widow  M.  B.  Warfield. 

A  procnration  or  povrer  of  attorney  wbtoh  does  not  specify  the  time  at  whiob  the  agency  is 
to  terminate,  leaves  it  discretionary  with  the  principal  to  discharge  the  agent  at  pleas- 
ure. The  a<;ent  can  not,  therefore,  maintain  an  action  against  his  principal  in  damages 
for  a  brooch  of  contract  in  having  discharged  him  at  any  particular  time,  if  good  cause 
is  shown. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Lean- 
monij  J.  SaueUr  &  MiclUnard,  for  plaintiff  and  appellee.  John 
H.  Ihleyy  for  defendant  and  appellants 

Wyly,  J.  The  defendant  has  appealed  from  the  judgment  con- 
demning her  to  pay  the  plaintiff  $2610  for  violating  tiie  contract 
which  she  made  with  him  on  the  sixth  day  of  October,  1865,  and  for 
money  advanced  by  him  for  her  bene&t  under  said  contract. 

In  this  contract  the  plaintiff  was  employed  as  an  agent  to  superin- 
tend all  the  business  of  the  defendant  in  the  parish  of  St.  John  the 
Baptist,  in  relation  to  certain  wild  lands  which  the  defendant  owned 
in  said  parish ;  and  he  was  specially  authorized  to  take  charge  of  and 
exercise  general  control  over  said  property^  to  prevent  the  commission 
of  trespass  or  wastes  upon  said  lands,  and  to  appear  in  court  to  pros- 
ecute and  defend  all  suits  in  reference  thereto,  as  occasion  might 
require,  ''with  the  distinct  understanding  that  no  other  charge  shall 
be  made  by  the  said  Jacobs  for  his  services  in  taking  charge  of  the 
said  lands  and  removing  therefrom  all  trespassers,  tban  one-fourth 
interest  in  the  revenue  derived  from  the  sale  of  wood  and  timber  cut 
therefrom  by  said  Jacobs  and  his  employes,  as  herein  expressed,  which 
shall  be  a  full  and  adequate  remuneration  and  compensation  for  all 
services  that  he,  said  Jacobs,  may  render  the  said  Mrs.  Warfield  under 
and  by  virtue  of  this  procuration.'^  It  was  further  stipulated  that  the 
*  said  agent  was  not  to  institute  proceedings  against  any  trespasser 
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without  first  obtainiDg  the  written  consent  of  the  defendant ;  and, 
also,  tiiat  the  said  Jacobs  was  in  no  wise  to  disturb  or  interfere  with 
sucli  persons  as  might  have  the  written  sanction  of  Mrs.  Warfield  to 
be  on  said  lands  and  cut  and  sell  timber  therefrom. 

Tliere  was  no  period  fixed  in  the  act  as  the  term  for  which  the  said 
Jacobs  was  employed. 

Under  this  contract  we  think  the  defendant  had  the  right  to  dis- 
charge her  agent  and  emploj^e  whenever  she  saw  fit  to  do  so. 

From  the  evidence  we  are  satisfied  that  the  plaintiff  did  not  comply 
with  his  contract,  and  the  defendant  had  good  cause  to  discliarge  him. 
His  demand  for  damages  for  breach  of  contract  must,  therefore,  fail. 
It  appears,  however,  that  the  plaintiff  paid  ten  dollars  to  an  attorney 
and  twenty-five  dollars  costs  in  a  suit  for  the  benefit  of  the  defendant, 
and  we  think  he  was  justifiable  in  doing  so  under  the  act  of  procura- 
tion. For  these  sums  he  should  have  judgment.  The  demand  for  the 
other  sums  which  the  plaintiff  claims  to  have  paid  for  the  defendant 
pursuant  to  the  contract  is  not  supported  by  the  evidence. 

It  is  therefore  ordered  that  the  judgment  herein  be  reduced  to 
thirty-five  dollars,  and  as  thus  amended  that  it  be  afiirmed.  It  is 
further  ordered  that  the  plaintiff  pay  costs  of  this  appeal. 

Rehearing  reiused. 


No.  2337. — Succession  of  Arthur  W.  Horlor. 

Where  an  administratrix  has  been  appointed  after  a  contest  for  the  position,  she  is  allowed 
ten  days  to  exeonte  her  bond  and  qualify.  The  appointment'  of  another  party  by  the 
Judge  before  the  ten  days  has  elapsed  is  therefore  null  and  of  no  effect. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Duvig- 
neaud,  J.  A.  L.  Tisaot,  for  appellee,  ffomor  de  Benedict j  for 
appellant.  • 

Wylt,  J.  James  H.  Jones,  a  creditor,  applied  for  the  administra- 
tion of  this  succession  and  the  surviving  widow  of  the  deceased 
opposed  it  and  asked  for  the  appointment. 

The  suit  was  tried,  and  on  the  ninth  day  of  February,  1869,  the 
judgment  was  signed,  maintaining  the  opposition  and  ordering  the 
opponent,  Mrs.  Horlor,  to  be  appointed  on  giving  bond  and  qualifying 
according  to  law. 

On  the  nineteenth  day  of  Febrnary,  1869,  the  said  Jones  presented 
a  petition  to  the  judge,  alleging  that  the  said  administratrix  had 
suffered  more  than  ten  days  \ro  elapse  since  her  appointment  without 
having  qualified  or  caused  an  inventory  to  be  begun ;  and  he  prayed 
the  court  to  appoint  him  administrator,  which  was  done  on  the  same 
day.  He  then  obtained  an  inventory  and  an  order  for  the  sale  of  the 
property. 
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Mrs.  Horlor  then  instituted  this  jiroceeding  to  arrest  the  sale  ot  the 
property  and  to  set  aside  the  appointment  of  the  said  J.  H.  Jones. 
The  court  gave  judgment  in  her  favor  and  he  has  appealed. 

The  appointment  of  Jones  was  intended  to  be  made  under  the  act 
of  1855,  which  provides  ''that  whenever  the  testamentary  executor  or 
any  other  administrator  of  a  succession  shall  suffer  ten  days  to  elapse 
after  his  confirmation  or  appointment  without  having  either  qualified 
or  caused  an  inventory  to  be  at  least  begun,  the  judge  shall  forthwith 
and  ex  officio  appoint  a  successor  in  office,  as  if  no  such  officer  had 
been  confirmed  or  appointed.''  In  the  case  before  us  the  ten  days  had 
not  yet  elapsed  when  the  judge  ex  officio  appointed  Jones,  and  the 
appointment  was  consequently  illegal. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 


No.  2375. — John  Seiler  v.  Daniel  Pairex. 

The  writ  of  iiynnction  will  not  lie  to  restrain  the  owner  of  a  plantation  from  aeelclnx  to 
annni  and  set  aside  a  contract  with  another  person,  on  the  allegation  that  under  the 
terms  of  the  contract  the  agent  has  the  exclusive  right  to  control  the  plantation.  In 
snch  a  case  the  agent  has  his  action  against  the  principal  in  damages  for  violations  ot 
the  contract,  but  ho  can  not  prohibit  him  from  proceeding  by  the  process  of  ii\)nnction. 

A  PPE AL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leanmont, 
j\  J.  Whitaker  d:  Bice,  for  plaintiff  and  appellant.  Cotton  d;  Levf/, 
E.  T.  Fellowes  and  E.  Bermndes^  for  defendant  and  appellee. 

Taliaferro,  J.  The  defendant  engaged  the  plaintiff  to  take  charge 
of  his  plantation,  as  sole  manager  thereof,  for  the  term  of  eight  years 
from  the  first  of  May,  1868.  The  terms  and  conditions  of  their  con- 
tract are  specifically  set  forth  in  a  written  instrument  of  considerable 
lengtli.  It  appears  that  in  pursuance  of  this  agreement  the  plaintiff 
Trent  upon  the  plantation  with  his  family  io  reside,  and  proceeded  to 
the  discharge  of  his  functions  as  manager  to  superintend  and  carry  on 
the  cultivation  of  it,  haying  the  exclusive  control  and  direction  of  all 
the  business  affairs  of  every  kind  appertaining  to  the  raising  of  crops 
and  keeping  the  establishment  in  order  and  good  condition.  The  con- 
tract appears  to  have  been  entered  into  in  contemplation  of  a  long 
absence  in  Europe  of  the  proprietor,  the  defendant  in  the  case. 

About  a  year  after  this  engagement  was  entered  into,  it  seems  the 
proprietor  becoming  dissatisfied,  as  alleged  by  the  plaintiff,  made  use 
of  improper  means  to  supersede  him  in  the  control  and  management 
of  the  plantation,  and  endeavored  forcibly  to  dispossess  plaintiff  by 
threats  of  violence  and  by  efforts  to  remove  his  family  off  the  place. 
The  plaintiff  thereupon  resorted  to  a  writ  of  injunction,  which  forms 
the  basis  of  this  action,  to  restrain  the  defendant  from  interfering  with 
or  disturbing  him  in  the  manaflcement  of  the  nlantation,  and  prays 
damages  and  costs. 
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In  the  court  below  the  injunction  was  dissolved  on  an  exception  filed 
on  the  part  of  the  defendant^  and  the  plaintiff  lias  appealed.  We 
think  the  judgment  coiTectly  rendered.  We  are  not  aware  of  an^' 
right  the  plaintiff  has  under  tlie  contract  to  be  maintained  in  the  pos- 
session a*)d  control  of  the  defendant's  plantation  against  his  will.  If 
the  latter  think  proper  to  violate  his  engagement  with  the  plaintiff,  he 
would  thereby  subject  himself  to  damages  in  favor  of  tlie  plaintiff. 

It  is  therefore  ordered,  adjudged  and^  decreed  that  the  judgment  ot 
the  district  court  be  atllrmed,  with  costs. 


No.  2349. — Walton  &  Deslonde  v.  New  Orleans.  Jackson  ani> 

Great  Northern  Railroad  Company. 

Messrs.  Walton  &.  Deslonde,  brokers,  contracted  with  the  Xcw  Orleans,  Jackson  and  Great 
Northern  Bailroad  Company  to  cause  to  be  released  from  the  custody  of  the  United  States 
autliorities,  and  to  sell  or  procure  a  purchaser  for  at  a  given  price,  a  certain  piece  of  prop- 
erty on  Camp  street,  for  which  they  were  to  receive  five  per  cent,  commission,  or  two  and 
a  hslf  per  cent,  commission  if  tliey  failed  to  procure  a  purchaser.  They  sacceoded  in 
getting  the  property  released,  for  which  tlioy  were  paid  two  and  one-half  per  cent,  com- 
mission as  agreed  upon.  Subsequently  other  brokers  were  employed,  who  negotiated  a 
sale  of  the  property,  for  which  they  were  paid  a  commission.  Walton  &,  Deslonde  now 
bring  snit  for  the  additional  two  and  one-half  per  >eent.  commission  on  the  gross  sale, 
under  their  contract,  alleging  that  the  sale  was  taken  out  ot  their  hands  without  their 
consent.  The  evidence  shows  that  after  several  months  delay,  they  fiftiled  to  procure  a 
purchaser  on  the  terms  and  conditions  proscribed  by  the  e>oropany. 

Held— That  the  first  brokers,  Walton  &  Deslonde,  not  having  complied  with  the  terms  and 
conditions  of  the  latter  part  of  their  obligation,  by  effecting  a  sale  of  the  property  or 
procuring  a  purchaser  at  the  price  and  on  the  terms  and  conditions  agreed  upon,  they 
are  not  entitled  to  recover  the  commissions  therefor. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Hi^ard, 
J.  Clarke,  Bayne  <&  Benahaw,  for  plaiutiffs  and  appeilees.  Camp- 
hellf  Spofford  and  Campbell  and  L,  B.  Simonde,  for  defendant  and 
appellant. 

Wyly,  J.  The  plaintiffs  allege  that  the  New  Orleans,  Jackson  and 
Great  Northern  Railroad  Company  placed  in  their  hands  for  sale  a 
house  and  premises  on  Camp  street^  opposite  Lafayette  Square;  that 
they  **  developed  a  purchaser,''  who  was  willing  to  pay  $70,000  for 
said  property;  that  the  name  of  the  proposed  purchaser,  viz:  the  Odd 
Fellows'  Hall  Association,  was  communicated  to  said  company;  that 
subsequently  and  while  the  said  property  was  in  their  hands  ''for  sale 
under  agreement  to  pay  them  as  brokers  and  agents  two  and  a  half 
per  cent,  commissions  on  the  same,  .said  property  was,  witliout  any 
notice  to  them,  sold,  through  other  agents  or  brokers,  to  the  same  pur- 
chaser, viz :  the  Odd  Fellows'  Hall  Association,  for  the  same  or  less 
price  than  was  offered  through  them,  thus  availing  of  the  labor  and 
skill  of  petitioners  without  compensation,"  On  these  allegations  they 
prayed  judgment  for  $1750,  being  two  and  a  half  per  cent.  commissioDa 
on  the  price  of  said  property,  to  wit :  $70,000. 

The  answer  is  a  general  deniaL 
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The  coart  gave  judgment  for  Imlf  the.amoaiit  demanded  by  the 
plaiiitiffsy  viz :  $875,  and  tlio  defendant  has  appealed. 

It  appears  that  in  May,  18G3,  the  New  Orleans,  Jackson  and  Great 
Northern  Railroad  Company  employed  tlie  plaintiffs  to  procure  the 
release  of  the  property  described  in  the  petition,  which  was  then  in 
possession  of  the  United  States  military  anthorities,  and  to  sell  the 
same  **for  the  price  of  seventy-five  thousand  dollars  or  more." 

In  the  contract  we  find  the  following  stipulation :  •'*  And  it  is  further 
agreed  that  Messrs.  J.  B.  Walton  &  Deslonde  shall  at  once  proceed  to 
obtain  the  release  of  the  property  from  the  United  States  authorities' 
and  its  restoration  to  its  rightful  owners,  and  to  sell  the  same,  for 
which  services  they  are  to  be  paid  five  per  cent,  on  the  gross  amount 
of  the  sale  as  full  compensation**' 

**In  the  event  of  the  property  not  being  sold,  Messrs.  J.  B.  Walton  & 
Deslonde  arc  to  be  reimbursed  all  costs  for  advertising,  etc.,  and  for 
obtaining  the  release  of  the  property,  they  are  to  be  paid  a  liberal 
commission,  said  compensation  to  bo  two  and  one-half  per  cent,  on 
870,000,  to  include  all  expenses." 

It  appears  that  after  much  trouble  the  plaintiffs  got  the  property 
released  from  the  United  States  authorities,  and  being  unable  to  get  a 
a  purchaser  for  the  price  fixed  in  the  contract,  to  wit:  '^ $75,000 
or  more,"  they  collected  two  and  a  half  per  cent,  on  070,000,  the 
amount  of  compensation  fixed  in  the  contract  to  cover  :ill  expenses 
for  releasing  the  property  in  the  event  of  the  sale  not  being  effected. 

This  settlement,  we  are  satisfied,  terminated  the  contract  of  the 
ioarth  of  May,  18G6,  to  which  we  have  referred.  How  the  plaintiffs 
can  now  claim  two  and  a  half  per  cent,  commissions  on  this  contract 
we  can  not  imagine. 

Under  that  instrument  they  undoubtedly  had  the  obligation  of  the 
defendant  to  pay  them  five  per  cent,  commissions  '*on  the  gross 
amount  of  the  sale,"  provided  they  obtained  the  release  and  sold  the 
property  "for  seventy-five  thousand  dollars  or  more,"  and  in  event  of 
failure  to  effect  the  sale  they  were  to  have  two  and  a  half  per  cent, 
on  $70,000,  as  compensation  for  obtaining  the  release  of  the  property 
aud  all  expenses.  They  acknowledge  that  they  have  been  paid  accord- 
ing to  contract  for  obtaining  the  release  of  the  property,  and  they  do 
not  pretend  that  they  have  ever  procured  a  purchaser  for  the  defend- 
aut,  who  was  willing  to  pay  the  $75,000  for  the  property.  It  is  not 
diown  that  this  contract  was  ever  amended  so  as  to  make  it  a  per- 
petual one,  and  so  as  to  preclude  the  owners  from  ever  afterwards 
iselling  the  property  for  a  price  less  than  $75,000,  without  incurring 
the  obligation  to  pay  the  plaintiffs  two  and  a  half  per  cent,  on  the 
amount  of  the  price.  It  is  admitted  that  the  property  was  sold  to  the 
Odd  Fellows'  Hall  Association  in  July,  1867,  and  the  evidence  shows 
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that  this  Bale  was  effected  tlirougli  other  brokerSy  without  the  *' labor 
and  skill  of  the  petitioners.^' 

It  is  true  the  plaintiffs  wrote  to  the  President  of  the  New  Orleans, 
Jackson  and  Great  Northern  Railroad  Company  in  March,  1867,  pro- 
posing a  purchaser  at  $70,000,  and  this  offer  was  rejected  by  him;  and 
subsequently,  to  wit:  on  the  tenth  of  May,  1867,  the  president  wrote 
the  plaintiffs  the  following  letter: 

"  Dear  Sirs — The  Executive  Committee  of  the  Board  of  Directors  of 
this  company  having  reconsidered  their  action  relative  to  the  sale  of 
the  buildiug  on  Camp  street,  opposite  Lafayette  Square,  have  con- 
cluded to  dispose  of  it  for  $75,000  cash,  and  if  the  parties  who  made 
you  an  offer  some  time  ago  are  willing  to  pay  the  amount  on  tliese 
terms,  we  will  give  them  Ihe  preference,''  etc. 

It  is  not  pretended  that  the  plaintiff  procured  a  purchaser  at  the 
price  stipulated  in  this  letter. 

Now,  because  tlie  defendant  several  months  afterwards  concluded  to 
sell  its  property  for  a  less  sum  and  through  other  agents,  we  do  not 
see  that  a  cause  of  action  thereby  arose  in  behalf  of  the  plaintiffs. 

It  is  not  shown  that  the  sale  of  the  property  by  other  brokers,  of 
which  the  plaintiffs  complain,  was  consummated  by  their  labor  or 
Akill,  and  from  the  evidence  we  see  no  merit  in  the  demand  of  the 
petitioners. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  it  is  ordered  that  there  be  judgment  for  the  defendant,  the 
plaintiffs  paying  costs  of  both  courts. 

Rehearing  refused. 


"23    400 

No.  2273. — Succession  of  L.  Millaudon — On  Opposition  of  George 

HOLTZMAN. 

Ko  appeal  lies  from  a  Jadgmont  not  signed  by  the  Judge  a  q\io» 

APPEAL  from  tne  Second  District  Court,  parish  of  Orleans.  Duvig- 
neaud,  J.  (7.  Du/our,  for  apx>ellce.  H,  H,  Marr  and  John  M. 
Banner,  for  opponent  and  appellant. 

Taliaferro,  J.  The  judgment  rendered  in  this  case  appears  from 
the  record  not  to  have  been  signed  by  the  judge  of  the  lower  court. 
The  appeal,  therefore,  is  nugatory.  It  can  not  be  entertained  by  this 
court. 

It  is  therefore  ordered  that  the  appeal  be  dismissed  at  appellant's 
cost. 

Rehearing  refused. 
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Knooessioti  of  Josiah  Hnie. 

No.  3242. — Succession  of  Josiah  Huie — Contestation  for  Dative 

Testamentary  Executorship. 

■ 

IThere  Beveral  parties  apply  for  the  appointment  of  dative  teatamentary  execntor,  the  Judge 
may  exercise  a  sound  legal  discretion  in  making  the  appointment,  and  if  the  record 
discloees  nothing  showing  that  the  discretion  has  heen  improperly  exercised  by  the  Jndgo 
a  quo,  his  judgment  wiU  not  be  disturbed  on  appeal. 

APPEAL  from  the  Parish  Court  of  Rapides.  J.  JJ.  0.  Barlow,  Parish 
Judge.  H.  8.  Losee,  executor,  in  person,  appellee.  B.  J.  Bowman, 
for  opponent  and  appellant. 

Taliaferro,  J.  By  the  decease  of  the  executrix  appointed  by  the 
will  of  Josiah  Huie,  the  office  became  vacant,  and  the  affiurs  of  the 
estate  requiring  a  representative,  three  applicants  presented  themselves 
for  the  office  of  dative  testamentary  executor.  The  judge  appointed 
the  first  applicant  after  hearing  the  two  opponents.  It  is  settled  that, 
*n  easee  like  the  present,  the  judge  may  exercise  a  sound  legal  discre- 
tion in  making  the  appointment.  We  find  nothing  in  the  proceedings 
that  authorizes  us  to  conclude  that  the  discretion  has  in  this  instance 
been  improperly  exercised.  The  succession  is  small  and  consists 
entirely  of  landed  property.  The  case  in  3  An.  566,  is  closely  in  pointy 
Both  the  opponents  have  appealed.  We  see  no  good  reason  for  altering 
the  judgment. 

Judgment  affirmed 


On  Eehearinq 

Howe,  J.  A  rehearing  was  granted  in  this  case  on  the  suggestion 
that  one  of  the  applicants  for  letters  of  dative  executorship  was  the 
beneficiary  heir  of  the  deceased,  and  therefore  entitled  to  a  preference 
in  appointment.  C.  C.  1035, 1037, 1038;  6  An.  811 ;  10  An.  290;  18  La. 
402;  2  R.  395. 

We  find,  however,  on  examining  the  record  that  this  beneficiary  heir 
did  not  apply  for  the  appointment.  He  merely  opposed  the  appoint- 
ment of  Losee  in  favor  of  the  other  applicant.  Rec.  page  22.  As 
between  Losee  and  the  other  applicant,  the  judge  a  quo  had  the  right 
to  exercise  a  wise  discretion,  which  we  are  not  prepared  to  say  has 
been  improperly  exercised  in  this  case. 

It  is  therefore  ordered  that  our  judgment  heretofore  rendered  remain 
undisturbed. 
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No.  3358.— The  State  op  Louisiana  ex  rel.  Salomon  &  Simpson  v. 
James  Graham,  Auditor  of  the  State  of  Louisiana. 

The  proceedings  institnted  against  the  Auditor  of  the  State  to  compel  him  to  -rarrant  in 
favor  of  J.  O.  Nixon,  nnder  the  act  of  the  General  Assembly  passed  March  1, 1871,  No. 
32,  entitled  "An  Act  for  the  relief  of  J.  0.  Nixon,  late  Public  Printer,"  is  a  suit,  and  the 
State  of  Louisiana  has  the  right  to  int«rvene  to  prevent  her  agent  from  being  compelled 
to  do  an  act  which  she  avers  is  unauthorized  by  law.  The  State  has,  therefore,  sncli  an 
interest  in  the  success  of  the  defendant  as  will  authorize  her  to  intervene  in  the  suit.  S2 
An  366.   • 

The  Legislature  has  no  power  by  the  terms  and  conditions  of  an  act  of  the  General  Assem* 
bly  to  conclude  the  State  itself  from  inquiring  Judicially  into  the  validity  and  constita- 
'  tionality  of  the  act.  In  such  a  case  the  doctrine  of  estoppel  has  no  application.  In  de- 
termining the  amount  of  the  debt  of  the  State  within  the  meaning  of  the  third  amend- 
ment  to  the  constitution,  it  was  held  that  all  bonds  authorized  to  be  issued  by  the  Gen- 
eral Assembly  on  condition  that  something  was  to  be  done  by  the  grantee  as  a  condition 
precedent  to  their  issue  formed  a  part  of  the  debt  and  must  be  estimated.  It  was  held 
further  tliat  bonds  of  the  State,  which  had  been  issued  to  the  banks,  although  amply 
secured  by  mbrtgsge,  (ionld  not  on  that  account  he  excluded  iVom  the  estimate. 

The  State  having  employed  J.  O.  Nixon  as  Pnblio  Printer,  and  having  made  full  and  conk- 
plete  settlement  for  all  claims  and  demands,  it  was  held  that  the  act  awarding 
him  a  certain  amount  thereafter  passed  on  first  of  March,  1871,  to  make  up  a  deficiency 
which  he  claimed  to  have  sustained  by  being  compelled  to  negotiate  tlie  warrants  at  a 
discount,  created  a  new  debt  against  the  State.  It  was  further  held  that  it  being  shown 
by  evidence  ofiiered  in  this  case,  that  the  State  debt  at  the  time  of  the  passage  of  this  act 
was  in  excess  of  twenty-five  millions,  the  constitutional  limit  to  which  the  debt  could  be 
allowed  to  go,  and  that  therefore  the  act  No.  33,  of  March  1,  1871,  appropriating  to  J.  O. 
Nixon  fifty  thousand  dollars  for  the  purposes  set  forth  in  the  preamble  of  the  act  is  on- 
aonstitutional,  null  and  void. 

APPEAL  froTii  the  Eighth  District  Court,  parish  of  Orleans.  DihhUj  J. 
Lahait  &Aroni^  for  relators,  appellants.     Semmes  (kMoit,  Hayes  d; 
NeWf  and  Uornor  &  Benedicty  for  defendants  and  appellees. 

LuDELiNG,  C.  J.  The  relators  pray  for  a  writ  of  mandamus  to  com- 
pel the  State  Auditor  to  issue  a  warrant  to  them  for  fifty  thousand  three 
hundred  and  thirty-one  dollars  and  forty-six  cents.  They  sue  aa  the 
assignees  of  the  right  of  James  0.  Nixon,  under  an  act  of  the  General 
Assembly  of  the  State  of  Louisiana,  passed  on  the  first  of  Marcli,  1871, 
and  numbered  thirty  two. 

The  Auditor  alledged,  as  cause  for  refusing  to  issue  the  warrant, 
that  the  act  No.  ^  of  the  General  Assembly  of  the  State  of  Louis- 
iana is  unconstitutional. 

And  the  State  of  Louisiana,  represented  by  the  Attorney  General, 
intervened  in  the  suit,  and  denied  the  right  of  J.  0.  Nixon  to  a  warrant, 
on  the  ground  that  the  act  No.  «32  is  unconstitutional,  inasmuch  as 
at  the  date  of  its  passage  the  debt  of  the  State  exceeded  twenty-fivo 
millions  of  dollars,  and  the  General  Assembly  was  prohibited  by  tho 
third  amendment  to  the  constitution  of  the  State,  promulgated  in  De- 
cember, 1870,  to  increase  the  debt  of  the  State  after  it  had  reached  that 
sum. 

To  tliis  intervention  the  relators  excepted,  on  the  following  grounds^ 
to-wit : 
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First — That  this  is  not  sucli  a  case  as  authorizes  the  intervention  of 
the  State  to  prevent  the  issuance  of  the  warrant  demanded  under  act 
No.  32  of  the  Legislature  of  187L 

Second— Ths^  the  State  is  estopped  by  the  terms  of  the  act  itself 
from  appearing  herein  for  the  purposes  set  forth  in  the  petition  of  in- 
tervention, and  in  law  is  estopped  from  disputing  the  validity  of  its 
acts  duly  passed  according  to  law,  and  binding  upon  all  officers  of  the 
government. 

Third — That  the  intervention  discloses  no  cause  of  action. 

I.  An  intervention  is  a  demand  by  which  a  third  person  requires  to 
be  permitted  to  become  a  party  to  a  stiit  between  other  persons,  either 
by  joiuing  the  plaintiff  in  claiming  the  same  thing,  or  something  con- 
nected with  it,  or  by  uniting  with  tJie  defendant  in  resisting  the  claim  of 
the  plaintiff.  C.  P.  387.  In  order  to  be  entitled  to  intervene,  it  is 
euongh  to  have  an  interest  in  the  success  of  either  of  the  parties  to  the 
suit.    C.  P.  389. 

Is  the  proceeding  instituted  hy  the  relators  against  the  Auditor  a 
suit?  We  think  it  is.  Has  the  State  an  interest  in  the  success  of 
either  of  the  parties  to  a  suit  9  Unquestionably  she  has.  We  can  per- 
ceive no  reason  why  the  State  should  be  denied  the  right  to  intervene 
to  prevent  her  agent  from  being  compelled  to  do  an  act  which  she 
avers  is  unauthorized  by  law.  22  An.  366,  State,  ex  rel.  Burbank,  etc.» 
r.  Dubuclet,  State  Treasurer. 

II.  If  the  doctrine  contended  for  by  the  relators  be  correct,  the 
amendment  of  the  constitution  fixing  the  limit  of  the  State  debt  would 
practically  be  without  effect,  whenever  the  Legislature  inadvert- 
ently or  designedly  disregarded  its  provisions.  The  doctrine  of 
estoppel  is  utterly  inapplicable  to  a  case  like  this. 

III.  The  State  is  interested  in  enforcing  the  provisions  of  the  con- 
stitution, and  in  resisting  the  claims  of  the  relators. 

The  judge  a  quo  correctly  overruled  the  exception,  and  permitted  the 
intervention.  It  is  unnecessary,  therefore,  to  decide  whether  the  Audi- 
tor had  any  discretion  relative  to  issuing  the  warrant  in  question. 

On  the  merits,  the  question  presented,  is  the  constitutionality  or  un- 
constitutionality of  the  act  of  General  Assembly  passed  March  1, 1871,. 
and  numbered  thirty-two. 

The  solution  of  this  question  depends  upon  two  facts :  Did  the  debt 
of  the  State  of  Louisiana  exceed  twenty-five  millions  of  dollars  at  the 
date  of  the  act  of  the  Legislature  aforesaid,  and  did  the  said  act  create 
a  debt! 

The  evidence  in  the  record  leaves  no  doubt  that  the  debt  of  the  State 
exceeded  twenty-five  millions  of  dollars  on  or  before  the  first  of  March, 
1871. 
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The  total  amount  of  bonds  of  the  State,  issued  at  that 

date,  was $22,560,233  00 

The  total  amount  of  debts  other  than  bonds  on  Decem- 
ber 31,  1870,  was 2,461,501  40 

Total  debt  on  December  31,  1870 $25,021,734  40 

Between  the  thirty-first  of  December,  1870,  and  the  first 
of  March,  1871,  the  increase  of  warrants  and  cer- 
tificates, was $  552,174  14 

But  if  we  concede,  what  is  not  true,  that  the  uncollected  back  taxes 
would  absorb  the  warrants  and  certificates  of  indebtedness,  still  there 
is  no  room  to  doubt  that  the  debt  of  the  State  largely  exceeded  the 
limitation  of  the  constitution  on  the  first  day  of  March,  1871. 

The  remaining  bonds  of  the  State,  in  favor  of  the  Missis- 
sippi and  Mexican  Gulf  Ship  Canal  Company,  to  bo 
issued  under  act  No.  116  of  the  General  Assembly 
of  1 869,  amount  to Sl*^6,000  00 

The  remaining  bonds  of  the  State,  in  favor  of  the  North 
Louisiana  and  Texas  Railroad  Company,  to  be  issued 
under  act  No.  103,  of  the  General  Assembly  of  1868, 
is  not  less  than 594,000  00 

The  bonds  of  the  State,  in  favor  of  the  New  Orleans, 
Mobile  and  Chattanooga  Railroad  Company,  to  be 
issued  under  the  seventh  section  of  act  No.  31  of 
the  General  Assembly  of  1870,  equal 3,000,000  OO 

Total  amount  of  bonds  to  be  issued $3,720,000  00 

Total  amount  of  bonds  issued 22,560,000  OO 

Total  amount  of  bonded  debt $26,280,000  00 

Besides  this,  the  State  has  obligated  itself  to  indorse  the  bonds  of 
the  New  Orleans,  Mobile  and  Chattanooga  Railroad  Company,  and  the 
New  Orleans,  Baton  Rouge  and  Vicksburg  Railroad  Company  to  the 
•extent  of  $12,500  per  mile  of  each  of  said  railroads,  as  they  are  com- 
pleted. It  is  contended  that  the  bonds  issued  in  favor  of  the  property 
banks,  amounting  to  $4,839,933  33,  should  not  be  computed  as  debl^  of 
the  State,  because  they  are  amply  secured  by  the  assets  of  the  banks, 
and  because  the  accrued  interests  thereon  have  been  promptly  paid  by 
the  banks.  It  is  well  known,  especially  in  this  country,  that  persons, 
natural  and  artificial,  frequently  fail  in  business;  and  from  affluence 
they  are  suddenly  reduced  to  insolvency.  The  present  ability  of  the 
property  banks  to  meet  their  liabilities  is  no  guaranty  that  the  Stjite 
will  not  eventually  have  to  pay  her  bonds,  issued  to  aid  said  banks  ; 
and  much  less  is  it  a  reason  to  say  that  the  said  State  bonds  should  not 
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be  computed  as  a  part  of  the  debt  of  the  State.  If  it  had  been  in- 
tended to  exclude  these  bonds  or  others  in  tlie  computation  of  the 
debt  of  the  State,  limited  by  the  constitution,  it  would  have  been  done 
in  express  terms. 

Id  the  case  of  the  city  of  Baltimore  v.  Gill,  31  Md.,  the  court  held 
that  a  temporary  loan  to  the  city,  made  on  a  pledge  of  railroad  stock 
owned  by  the  cit}',  was  a  debt,  notwithstanding  it  was  stipulated  in 
the  contract  that  the  city  was  exempted  from  all  personal  liability,  and 
that  the  lender  should  look  alone  to  the  pledge  for  payment.  In  that 
case  the  city  of  Baltimore  had  attempted  to  evade  a  constitutional  pro- 
Tision,  by  which  the  debt  of  the  city  could  not  be  increased,  except  on 
the  joint  assent  of  the  Legislature  and  of  the  people  by  a  vote. 

It  is  also  insisted  by  counsel  tliat ''  the  indebtedness  of  the  State  can 
only  be  ascertained  from  the  amount  of  the  outstanding  liabilities,  lor 
the  payment  of  which,  part  of  the  principal  and  the  annual  interest,, 
the  authorities  must  provide  and  raise  a  revenue ;  but  obligations  or 
promises  to  issue  hereafter  bonds  to  railroads,  when  they  are  built  and 
which,  perhaps,  never  will  be  built,  do  not  constitute  an  indebtedness, 
because  the  State  need  not  provide  ta  pay  a  part  of  the  principal  and 
the  interest  on  the  bonds  which  do  not  exist.  And  if  the  State  is  ever 
called  on  to  issue  such  bonds  they  will  be  amply  secured  by  mortgages, 
which  will  be  at  least  an  equivalent,  and  consequently  an  asset  ta 
counterbalance  the  liability." 

The  fallacy  of  counsel  consists  in  assuming,  first,  that  a  conditional 
obligation  is  no  obligation ;  and  second,  that  the  promissory  note  of  A 
secured  by  a  mortgage  on  the  property  of  B,  is  not  a  debt  of  the- 
maker,  A,  because  it  is  secured.    Both  positions  are  untenable 

'^  Conditional  obligations  are  such  as  are  made  to  depend  on  an  un- 
certain event.  If  the  obligation  is  not  to  take  effect  until  the  event 
happen,  it  is  a  suspensive  condition,  etc.    C.  C,  article  2021. 

The  condition  being  complied  with  has  a  retrospective  effect  to  the* 
day  that  the  engagement  was  contracted )  if  the  creditor  dies  before 
the  accomplishment  of  the  condition,  his  rights  devolve  on  his  heirs."^ 
C.  C,  article  2041.  ''  And  the  creditor  may,  before  the  fulfillment  of 
the  condition,  perform  all  acts  conservatory  of  his  rights."  C.  C.». 
article  2042. 

Thus  the  obligations  of  the  State,*in  relation  to  the  railroaa  compa- 
nies aforesaid  are  suspensive  and  potestative  conditional  obligations  f 
the  State  is  a  debtor  to  those  companies,  and  the  fulfillment  of  the 
conditions  will  have  a  retrospective  effect  to  the  time  when  the  engage-^ 
ments  were  contracted.  For  example,  when  the  Mississippi  and 
Mexican  Gulf  Ship  Canal  Company  will  have  completed  the  construc- 
tion of  the  lock  on  said  canal,  the  company  will  be  entitled  to  demand 
the  bonds  of  the  State  for  $126,000,  and  when  issued,  it  will  not  be 
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-denied,  the  bonds  will  form  a  part  of  the  debt  of  the  State.  Bat  when 
And  how  was  the  debt  created  f  It  is  clear  it  was  created  by  the  act 
of  the  Legislature  in  1869.  The  law  on  this  subject  is  the  same  in  the 
other  States  of  this  Union.  *^  A  party  bound  by  either  an  express  or 
an  implied  contract,  in  virtue  whereof  he  may  become  liable  to  the 
payment  of  money,  is  a  debtor,  although  his  liability  be  contingent.^- 
5  Barb.  410;  18  AVend.  375,  386 ;.  5  Co  wen  67 ;  8Cowen427;  and  4 
Greenl.,  195. 

The  reasoning  of  Chief  Justice  Mellen  seems  conclnsive. 

**The  objection  is  that  Van  Wyck  was  not  a  creditor  of  Seward  at 
the  date  of  the  deed,  because  it  was  then  uncertain  whether  he  would 
ever  have  a  cause  of  action  on  the  covenant.  Let  us  see  where  this 
doctrine  would  carry  us.  K  one  promise  to  pay  money  at  a  future  day, 
lie  may  pay  before  the  credit  expires,  and  until  that  time  arrives,  it  is 
uncertain  whether  an  action  will  ever  accrue  on  the  promise.  The 
contract  of  surety  only  creates  a  contingent  liability.  Until  the  prin- 
cipal is  in  default,  it  is  uncertain  whether  an  action  will  ever  accrue 
against  the  surety.  The  drawer  of  a  bill  of  exchange  is  only  bound 
to  pay  it  upon  a  contingency,  which  may  never  happen ;  and  so  it  is 
with  the  indorser  of  negotiable  paper  of  all  kinds.  The  contract  of 
indemnity  is  another  case  where  an  action  may  never  accrue  upon  the 
undertaking.  In  these,  and  all  other  cases  depending  upon  contract, 
the  person  with  wliom  the  engagement  is  made  is  as  much  a  creditor, 
within  the  meaning  of  the  statute,  as  though  he  had  a  debt  on  which  a 
right  of  action  already  existed.'^ 

Did  the  appropriation  made  in  favor  of  J.  0.  Nixon  create  a  debt 
against  the  State,  or  was  it  only  a  recognition  of  a  debt  existing  prior 
to  the  constitutional  amendment  and  unaffected  by  it) 

The  preamble  to  the  act  recites  that,  *'  Whereas  the  State  of  Louis- 
iana, by  act  of  March  22,  1806,  and  by  her  contract  with  James  0. 
Nixon,  as  public  printer,  engaged  to  pay  him  in  cash,  monthly,  certain 
rates  and  prices  for  public  printing  by  him  to  be  executed ;  aad 
whereas  said  Nixon  executed  his  bond  for  ten  thousand  dollars  to  the 
State  for  the  faithful  performance  of  his  duties  as  public  printer ;  and 
whereas  the  said  Nixon  did  faithfully  and  promptly  execute  the  duties 
incumbent  on  him  by  law;  and  whereas  the  State  paid  him  only  part 
in  cash  and  the  remainder  in  warrants,  which  he  was  compelled  to 
receive  or  get  nothing  at  all ;  and  whereas  to  comply  with  his  engage- 
ments to  the  State  he  was  compelled  to  sell  these  warrants  at  various 
and  heavy  discounts ;  and  whereas  good  faith  of  the  State  requires 
that  it  should  make  good  the  losses  incurred,'  etc. 

It  appears  from  these  recitals  that  the  State  had  settled  with  J.  O. 
Nixon  in  full  for  the  work  done  by  him  as  public  print-er,  and  that  his 
necessities  comnelled  him  to  sell  at  a  discount  his  warrants,  received 
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in  the  setUemeot.  If  instead  of  the  State  it  had  been  a  private 
iodividaal  who  had  contracted  with  Nixon  and  who  had  given  his  note 
in  settlement,  could  Nixon  have  enforced  his  claim  for  losses  in  con- 
sequence  ot  the  sale  of  the  note?  Certainly  not.  After  the  settlement 
aforesaid  and  the  sale  of  the  warrants  the  State  did  not  owe  Nixon, 
but  the  holder  of  the  warrants.  Therefore  the  act  No.  32,  if  valid, 
necessarily  created  a  debt. 

But  it  is  contended  by  the  relators  that  the  appropriation  does  not 
ereate  a  debt,  ^'  because  the  money  is  presumed  to  be  in  the  treasury." 
This  raises  the  very  serious  question  whether  or  not  the  Legislature 
can  make  appropriations,  unless  there  be  money  to  meet  the  warrants 
authorized  thereby,  either  actually  in  the  treasury  or  provided  for  by 
the  revenue  bill  ? 

Tlio  power  of  appropriation  is  the  right  to  apply  to  public  purposes 
money  in  the  treasury.    Article  104  of  the  Constitution  declares : 

'*  No  money  shall  be  drawn  from  the  treasury  but  in  pursuance  of 
«pecific  appropriations  made  by  law." 

An  appropriation  is  an  authorization  to  the  Auditor  to  check  upon 
the  treasury  for  moneys  there  deposited.  If,  therefore,  the  revenues 
be  inadequate  to  meet  the  interest  of  the  public  debt  and  the  current 
expenses  of  the  necessary  State  agencies  to  preserve  the  government, 
4iQ  appropriation  (whereby  the  liabilities  of  the  State  are  increased) 
for  any  other  purpose  tlian  tlie  support  and  maintenance  of  the 
machinery  of  government  is  a  debt  witliin  the  meaning  ot  the  con- 
stitutional amendment,  which  declares  *'  that  prior  to  the  first  day  of 
January,  1890,  the  debt  of  the  State  shall  not  be  so  increased  as  to 
exceed  twenty-five  millions  of  dollars.'* 

It  is  further  contended  that  the  prohibition  in  tlie  constitutional 
amendment  is  inoperative  until  the  Legislature  shall  provide  by  law 
how  to  carry  it  into  effect.  And  the  case  of  Groves  v.  Slaughter, 
reported  in  15  Peters  449,  is  relied  on  to  support  the  position.  The 
€ase  is  wholly  inapplicable. 

That  there  are  provisions  of  the  Constitution  which  require  legis- 
lative action  to  carry  them  into  iull  operation,  can  not  be  doubted, 
bat  it  is  equally  certain  that  there  are  other  provisions  of  the  Con- 
-stitntion  which  are  effective  independently  of  the  action  of  the 
•General  Assembly.  This  amendment  does  not  require  legislation  to 
^  operative.  13  Barb.  63  and  188.  It  is  a  check  upon  the  General 
Assembly  itself,  and  its  efficacy  is  independent  of  the  legislative  will. 
The  proper  way  for  the  Legislature  to  give  effect  to  this  amendment  is 
not  to  pass  laws  for  its  enforcement,  but  to  refrain  from  enacting  laws 
in  riolation  of  its  commands. 

Tbe  evidence  shows  that  the  revenues  of  the  State  are  inadequate  to 
the  expenditures. 
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We  are,  therefore,  constrained  to  declare  that  the  act  entitled  **  An 
act  for  the  relief  of  James  0.  Nixon,  late  public  printer,"  passed  at  the 
General  Assembly  of  the  State  of  Louisiana  on  the  first  day  of  March,. 
1871,  is  unconstitutional,  null  and  void. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs  of  appeaL 

Eehearing  refused. 


No.  2180. — JoHK  West  t>,  Ar.  Miltenberger. 

The  evidence  in  this  case  shows  that  during  the  year  1862,  while  Confederate  notes  were  the 
only  circnlating  currency  in  the  Southern  States,  that  B,  a  commission  merchant  in  the 
city  of  Kew  Orleans,  had  a  lot  of  Confederate  money  in  his  hands  to  the  credit  of  A; 
that,  at  the  request  of  A,  B,  the  merchant,  addressed  a  letter  of  credit  to  C,  the  creditor 
of  A,  authorizing  him  to  draw  for  the  amount  of  the  indebtedness  of  A;  that  C  did  draw 
on  B  for  a  portion  of  the  indebtedness  of  A,  and  received  the  amount  in  Confederate 
money.  C,  the  creditor  of  Al,  now  brings  suit  against  B  for  the  amount  of  the  indebted- 
ness of  A,  disregarding  the  transactions  under  the  letter  of  credit  whereby  he  had 
received  a  portion  of  his  debt  in  Confederate  money. 

ISeld — That  under  this  state  of  facts  B,  the  merchant,  can  only  be  considered  as  the  sgent 
of  A  t'*  pass  over  the  Confederate  money  in  his  hands  belonging  to  A  to  liis  creditor,  and 
he  can  not,  therefore,  Sie  hold  liable  to  C  on  his  assumpsit  of  the  debt  of  A,  which  could 
only  be  discharged  in  lawful  currency. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooley,  J- 
Hays  &  NetVf  for  plaintiff  and  appellee.     Cooky  dc  Fhillips,  for 
defendant  and  appellant. 

This  case  was  tried  by  a  jury  in  the  court  below. 

Wyly,  J.  The  defendant  has  appealed  from  a  judgment  on  the 
verdict  of  a  jury  against  him  based  on  the  following  instrument,  yiz: 

"New  Orleans,  February  3, 1862. 
John  West,  Esq.,  Lumpkin,  Georgia:    Dear  Sir — In  accordance  with 
the  instructions  of  Doctor  J.  T.  Nolan,  of  West  Baton  Rouge,  I  have 
placed  to  your  credit  six  thousand  five  hundred  doUara  ($6500),  whicb 
amount  I  hold  subject  to  your  order.  Yours  respectfully, 

(Signed)  AR.  MILTENBERGER.'' 

The  defense  is  that  the  consideration  of  the  letter  of  credit  was  Con- 
federate money.  In  support  of  this  plea  the  defend/int  attempts  to 
prove  that  ho  was  authorized  by  his  constituent,  Nolan,  to  sell  his 
sugar  crop  for  Confederate  money,  that  Nolan  had  no  other  funds  in 
his  hands,  and  when  he  gave  the  letter  of  credit  to  the  plaintiff  as 
requested  by  Nolan,  the  motive  or  consideration  to  him  was  Con- 
federate money. 

Assuming  that  such  was  the  case,  we  do  not  think  the  defense  a 
valid  one.  The  plaintiff  is  not  in  any  manner  connected  with  this- 
Confederate  transaction :  he  swears  he  never  believed  that  the  consid* 
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eration  in  the  stipulation  between  Nolan  and  the  defendant  was 
Confederate  money ;  tlie  debt  which  he  held  against  Nolan  was  not 
for  that  unlawful  currency;  he  is  simply  trying  to  collect  a  valid  and 
lawful  debt  against  the  defendant,  his  delegated  debtor. 

The  defendant  argues  that  under  the  authority  of  the  Union  Bank  v. 
Bowman^  9  An.  196,  he  can  set  up  equities  between  him  and  Nolan, 
with  whom  the  stipulation  was  made  in  favor  of  the  plaintifif.  Certainly 
he  can.  But  tlie  defense  urged  by  him  is  not  based  upon  any  equities 
existing  between  the  contracting  parties }  it  is  based  upon  immorality. 
If  the  plaintiff  had  taken  part  in  the  transaction  resulting  in  the  letter 
of  credit  declared  on,  the  immorality  thereof  might  be  an  effectual  bar 
to  his  recovery,  the  policy  of  the  law  being  to  leave  guilty  suitors 
where  tliey  have  placed  themselves  in  such  contracts.  But  he  did  not 
take  part  in  the  immoral 'dealing  complained  of,  nor  was  he  aware 
thereof. 

However  immoral  the  consideration  of  the  stipulation  between  the 
defendant  and  Nolan  may  have  been,  the  legal  obligation  which  arose 
oat  of  it  or  subsequent  to  it^  in  favor  of  the  plaintiff,  now  sought  to 
he  enforced,  was  a  lawful  one. 

As  to  the  plaintiff,  the  undertaking  of  the  defendant  to  pay  the  debt 
duo  him  from  Nolan  was  not  immoral ;  his  debt  against  Nolan  being 
lawful,  the  delegated  debtor's  obligation  in  his  favor  was  likewise 
lawful. 

The  defense  urged  is  practically  this :  The  defendant  ought  not  to 
he  compelled  to  discharge  his  obligation  to  the  plaintiff,  based  on  the 
letter  of  credit,  because  before  that  obligation  was  incurred,  there  was 
a  contract  between  him  and  Nolan,  in  which,  for  a  sum  of  Confed- 
erate money,  he  agreed  to  undertake  the.  payment  of  this  debt  for 

Nolan. 
Now  the  defendant  is  not  sued  by  Nolan  to  compel  him  to  make  good 

the  assumption  of  the  debt  as  agreed  upon,  for  Confederate  money. 

That  contract   was  executed,  on  the  part  of  Nolan,  by  paying  tho 

Confederate  money,  and  on  the  part  of  the  defendant,  by  making  the 

assumption  or  giving  the  letter  of  credit  to  the  plaintiff.    We  therefore 

think  the  obligation  of  the  delegated  debtor  to  the  plaintiff,  evidenced 

by  tlie  letter  of  credit.  Is  not  tainted  with  immorality,  and  that  it  can 

he  CDiorced. 

Judgment  affirmed 


On  Rehearing. 

Taliaferro,  J.     A  review  of  this  case  inclines  us  to  think  there 
was  error  in  the  deductions  drawn  from  the  evidence  in   our  first 
examination  of  it.     Nolan,  about  the  time  he  instructed  Miltenberger 
52 
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to  place  $6500  to  the  credit  of  West,  had  evidently  no  other  than  Con- 
federate money  in  his  hands.    Many  letters  of  Nolan  written  to  his 
merchant  during  the  latter  part  of  the  year  1861  and  the  early  part  of 
1862  establish  this  beyond  all  doubt.   He  spoke  of  Confederate  money  as 
the  prevailing  currency — expressed  his  confidence  in  the  snccess  of  the 
rebellion — was  entirely  willing  to  receive  and  did  receive  the  proceeds 
of  sale  of  his  sugar  crop  of  1861,  in  Confederate  money.    The  testi- 
mony of  Coll  ens,  the  clerk  of  Miltenberger,  abundantly  establishes  and 
confirms  the  fact  that  Nolan  had  no  other  currency  of  any  kind  in  the 
hands  of  Miltenberger  than  Confederate  money.    In  regard  to  the  pay- 
ment of  Nolan's  debt  to  West,  Miltenberger  can  not  be  considered  in 
Any  other  light  than  as  agent  of  Nolan  to  pass  over  to  West  a  certain 
amount  of  Nolan's  Confederate   money.     He  was  not  the  delegated 
debtor  of  West  nor  did  he  assume  to  pay  any  debt  for  Nolan.    Nolan 
under  date  of  February,  1862  writes  to  Miltenberger  thus:  "  Please  place 
to  the  credit  of  John  West  Esq.,  Lumpkin,  Georgia  six  thousand  five 
hundred  dollars,  and  wrote  to  him  that  that  amount  is  subject  to  his 
draU."    The  next  day  Miltenberger  writes  to  West:    '^  In  accordance 
with  instructions  of  Dr.  J.  T.  Nolan,  of  West  Baton  Rouge,  I  have 
placed  to  your  credit  six  thousand  five  hundred  dollars,  which  amount 
I  hold  subject  to  your  order."    Then  we  thiuk  it  beyond  doubt  that 
Nolan  intended  nnd  expected  the  six  thousand  five  hundred  dollars  to 
be  placed  to  the  credit  of  West,  to  be  i^art  of  his  Confederate  money 
in  the  hands  of   Miltenberger,  and  that  Milteiiber;2er  did  place  that 
sum  to  the  credit  of  West  in  Nolan's  Confederate  money.     He  had  do 
other  kind  of  money  belonging  to  Nolan  in  his  charge,  and  whe d  there 
was  a  universal  suspension  of  specie  payments  everywhere  througlioat 
the  Southern  States,  and  .Confederate  money  the  sole  and  exclusive 
currency  in  this  country,  it  is  not  to  be  presumed  that  when,  under  the 
instructions  of  Nolan,  he  wrote  to  West  that  he  had  placed  six  thou- 
sand five  hundred  dollars  to  his  credit,  that  he  meant  any  other  kind 
t}f  currency  than  Confederate  money.     Under  the  state  of  things  then 
Bxi^ting  as  to  currency,  the  conclusion  is  not  to  be  avoided,  that  West 
knew,  as  everybody  else  knew,  of  the  then  universality  of  Confederate 
money  as  currency  in  the  Southern  States,  and  that  he  did  not  expect 
payment  in  anything  else.    But  the  record  shows  that  West  did  receive 
five  thousand  one  hundred  dollars  of  the  amount  placed  to  his  credit, 
and  in  this  manner.    He  drew  a  draft  on  Miltenberger  for  five  thou- 
sand one  hundred  dollars,  and  sold  the  draft  to  a  Georgia  bank  and  re- 
ceived the  amount  in  Confederate  treasury  notes.    This  is  what  he  said 
himself  in  answer  to  an  interrogatory.    His  purposes  did  not  require 
Mm  to  draw  for  the  whole  amount  in  Miltenberger's  hands,  and  the 
balance  remained  without  appropriation  and  Miltenberger  has  it  yet  in 
Lis  possession,  having  preserved  in  kind  the  Confederate  paper  money 
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whieh  by  Nolan's  directions  and  sanction  he  had  received  in  payment 
for  Lis  crop  of  sngar.  The  pretension  of  West  now,  after  that  ephem- 
eral paper  currency  has  become  utterly  worthless,  that  he  never  believed 
that  Nolan  deposited  Confederate  money  to  his  credit  with  Miltenber- 
ger, can  not  have  much  weight  against  the  aggregate  mass  of  testimony 
in  the  record  which  goes  to  show  the  contrary. 

For  these  reasons  it  is  now  ordered  that  our  former  decree  in  this 
case  be  annulled  and  set  aside,  and  it  is  farther  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  district  court  be  annulled,  avoided 
and  reversed.  It  is  farther  ordered  that  this  suit  be  dismissed  at 
plaLntiffs  cost,  and  that  judgment  be  rendered  rejecting  the  plaintiff's 
demaud. 

Mr.  Justice  Wyly  adheres  to  the  former  opinion  of  the  court. 


23  4n| 
No.  3208. — Stewart,  Htde  &  Co.  v.  Madam  Suzette  Buakd.  47    w 

Where  five  parties  own  a  tract  of  land  in  common,  and  all  agree  to  sell  and  do  sell  and  trans- 
fer it  to  one  person,  and  the  vendee  gives  his  notes  to  each  one  for  their  respective 
fliiares  of  the  land,  and  all  the. vendors  join  in  the  sale  in  one  act,  in  which  act  of  sale  it 
la  expressly  stipulated  that  a  mortgage  is  retained  on  the  whole  property  as  security  for 
the  payment  of  each  one  of  the  notes,  and  the  vendee  makes  retrocession  of  four  of  the 
five  abares  of  the  tract  of  land  to  four  of  the  vendors,  then,  and  in  that  case,  the 
third  holder,  before  maturity,  of  the  notes  given  to  the  fifth  vendor  for  one-fifth  interest 
in  the  lifcnd  may  enforce  his  mortgage  rights  against  the  whole  tract  of  land  first  con- 
veyed withont  reference  to  the  retrocession. 

If  it  be  stipulated  in  a  contract  that  in  case  the  obligation  is  discharged  in  United  States 
treafury  notes,  it  shall  be  in  the  proportion  of  one  dollar  and  thirty  cents  in  currency  for 
every  dollar  expressed  on  the  face  of  the  obligation,  the  proper  decree  and  Judgment  is 
to  reserve  to  the  maker  of  the  not«s  the  option  to  discharge  the  obligations  in  gold.  A 
decree  that  the  def\andant  be  ordered  to  pay  in  currency  with  thirty  per  cent,  additional 
is  incorrect,  bocause  at  t^e  time  of  payment  the  price  of  gold  might  be  less  than  thirty 
per  oent.  premium.  / 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Natchi- 
toches. Orsbom,  J.  Clark,  Bayne  <&  Benshaw  and  Chaplin  dt 
SoUj  for  plaintiffs  aud  appellees.  Fierson  d;  Levy,  for  defendant  and 
intervenor,  appellant. 

LuDELiNG,  C.  J.  Tho  plaintiffs  sue  the  defendaut,  Suzette  Bnard,  on 
two  promissory  notes,  each  for  fifteen  hundred  dollars,  with  eight  per 
cent,  per  annum  interest  from  maturity  and  due  respectively  on  the 
first  of  February,  1868,  and  first  of  February,  1869.  They  allege  that, 
by  a  written  contract,  it  was  stipulated  that  if  the  notes  be  paid  in  * 
United  States  treasury  notes,  it  should  be  in  the  proportion  of  one 
dollar  and  thirty  cents  in  currency  for  every  dollar  expressed  on  the 
fiwe  of  the  note.  They  allege  that  the  notes  were  transferred  to 
them  before  maturity  as  collaterals  according  to  law ;  that  the  notes 
are  secured  by  a  mortgage  on  certain  property  described  in  an  act  of 
sale,  to  be  found  in  the  record ;  and  they  pray  for  judgment  against 
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tbe  defendant  for  $3900,  with  interest  at  the  rate  of  eight  per  cent,  per 
annum  from  maturity  of  the  notes 5  and  they  further  pray  for  the  recog-. 
nition  of  their  mortgage  on  all  the  property  before  mentioned. 

J.  E.  Buard  et  al.  file^  an  intervention  in  this  suit.  They  allege 
that  they  and  L.  A.  Buard  were  the  owners  of  all  the  property  chiimed 
to  be  mortgaged  to  the  plaintiffs,  on  the  nineteenth  day  of  March,  1866; 
that  they  inherited  the  property  from  their  father,  L.  A.  Buard,  and 
eacli  owned  an  undivided  fifth  of  the  whole  property.  That  on  the 
nineteenth  of  March,  1866,  they  joined  in  an  act  by  which  they  sold 
and  transferred  to  their  mother,  Suzette  Buard,  their  interests  in  the 
property  in  consideration  of  her  executing  her  notes,  in  favor  of  each 
heir  for  the  sum  of  six  thousand  dollars.  That  on  the  nineteenth  day 
of  June,  1867,  their  mother  being  then  unable  to  pay  the  nptes  given 
for  the  price  of  the  property,  and  the  future  payment  by  her  being 
hopeless,  retroceded  by  public  act  the  aforesaid  property  to  all  the 
vendors.  They  aver  that  by  this  act  they  were  reinvested  with  their 
interests  and  ownership  in  the  property,  and  that  all  the  notes,  exc^t 
those  payable  to  L.  A.  Buard,  Jr.  (of  which  those  sued  upon  form  a 
part),  were  surrendered  and  canceled.  They  allege  that  the  plaintiffs 
knew  when  they  took  the  notes  from  L.  A.  Buard,  Jr.,  the  extent  of 
their  mortgage  security,  and  the  interest  of  L.  A.  Buard  in  tne  prop- 
erty. Tliey  further  aver  that  the  interest  of  L.  A.  Buard  in  the  prop- 
erty is  alone  liable  to  the  mortgage  given  to  secure  the  notes  sued  on. 
They  resist  the  plaintiffs'  demand  to  have  their  property  sold  under 
the  mortgage.  There  was  judgment  in  favor  of  the  plaintiffs,  and  the 
defendants  and  the  interveners  have  appealed. 

On  the  trial  of  the  cause  the  interveners  offered  witnesses  to  prove 
the  inability  of  Suzette  Buard,  to  pay  for  the  property  sold  to  her;  and 
that  the  plaintiffs  knew  the  extent  of  their  mortgage  and  of  the  inter- 
est of  their  transferrer  in  the  property  sold,  for  which  the  notes  sued 
on  were  given.  The  plaintiffs  objected  on  the  grounds  that  the  evi- 
dence was  irrelevant,  and  was  intended  to  modify  or  explain  by  parol 
the  written  contract,  which  objections  were  sustained  by  the  court,  and 
the  interveners  took  a  bill  of  exceptions  to  the  ruling.  The  testimony 
was  not  offered  to  contradict  or  explain  the  authentic  acts;  but  to 
prove  facts,  first,  which  occurred  after  the  making  of  one  act,  and 
second,  facts  which  showed  the  necessity  for  making  the  other  act. 
The  objection  of  irrelevancy  is  very  weak,  and  although  in  this  case, 
under  the  pleadings,  there  was  no  necessity  to  prove  the  inability  of 
the  buyer  to  pay  the  price,  yet  we  can  see  no  good  reason  to  prevent 
the  parties  from  proving  the  fact,  to  show  their  good  faith.  In  Chre- 
tien V.  Richardson  the  court  held  that  ''when  a  contract  has  been 
rescinded  extra  judicially,  or  by  a  consent  decree,  the  onus  of  proving 
the  necessity  devolves  upon  the  party  who  claims  the  benefit  of  the 
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resolotion."    6  An.  p.  6;  7  An.  135.     The  testimony  should  have  been 
received. 

From  the  evidence  in  the  record,  it  appears  the  notes  sued  on  were 
executed  in  favor  of  one  of  the  five  heirs  of  L.  A.  Buard,  to  wit:  To  L. 
A.  Buard,  Jr.,  and  that  he  had  pledged  them  to  the  plaintiflEs.  The 
notes  were  given  by  Mrs.  Buard  in  consideration  of  the  abandonment 
of  all  claims  against  the  estate  of  A.  L.  Buard,  deceased,  and  the  trans- 
fer and  sale  of  all  his  right  and  interest  to  all  the  property  of  the 
succession  to  his  mother.  For  a  similar  purpose  she  had  executed  like 
notes  to  the  other  heirs  of  the  succession.  These  different  stipulations 
by  the  mother  in  favor  of  the  five  several  heirs  of  her  husband  in  con- 
sideration of  the  sale  of  their  respective  rights  in  the  succession  of 
their  father,  were  contained  in  one  act  passed  on  the  nineteenth  of 
March,  1866.  In  this  act  the  vendor's  privilege  was  retained,  as  well 
as  a  mortgage  upon  the  property  sold.  What  are  the  rights  and  obli- 
gations growing  out  of  this  act  Y  The  plaintiff  insists  that  it  conferred 
on  the  holder  of  each  note  the  right  to  enforce  the  mortgage  to  pay  his 
debt  agninst  all  the  property,  notwithstanding  the  rescission  of  the 
sale  for  the  non-payment  of  the  price.  We  can  not  give  our  absent  to 
this  proposition. 

Article  2079  of  the  Civil  Code  declares  that  '^  several  obligations, 
although  created  by  one  act,  have  no  other  effect  than  the  same  obliga- 
tions would  have  had  if  made  by  separate  contracts;  therefore  tiicy 
are  governed  by  the  rules  which  apply  to  contracts  in  general."  In 
the  act  already  referred  to  Mrs.  Buard  bound  herself  to  pay  thirty 
thousand  dollars  for  the  property  of  the  succession  of  L.  A.  Buard, 
and  she  gave  her  separate  obligations  in  favor  of  each  of  the  five  heirs 
for  six  thousand  dollars  thereof — ^being  for  his  share  of  the  property. 

Article  2073  says  that  '^  several  obligations  are  produced,  when  what 
IS  promised  by  one  of  the  obligors  is  not  promised  by  the  other,  but 
each  one  promises  for  himself  to  do  a  distinct  act ;  such  obligationf«, 
although  they  may  be  contained  in  the  same  contract,  are  considered 
as  much  individual  and  distinct  as  if  they  had  been  in  different  con- 
tracts, and  made  at  different  times.'' 

Article  2074  declares :  *'  In  like  manner,  a  contract  may  contain  dis- 
tinct obligations  to  perform  different  things  in  favor  of  several  persons; 
the  obligations  in  this  case  are  several  and  unconnected,  and  each 
obligee  has  his  separate  and  distinct  remedy  on  the  obligation  created 
toward  him."  Construing  the  contract  of  the  nineteenth  March,  1866, 
in  accordance  with  these  articles  of  the  Civil  Code  we  are  not  left  in 
lonbt  as  to  the  rights  and  obligations  which  spring  from  it 

The  contract  contains  distinct  obligations  to  perform  different  things 
in  favor  of  several  persons;  that  is,  the  purchaser  obligated  herself  to 
pay  to  the  several  persons  who  had  sold  their  interests  in  the  property, 
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the  price  of  their  property  severally.  The  obligations  are  several  and 
uDconnected,  and  '*  each  obligee  has  his  separate  and  distinct  remedy 
on  the  obligation  created  toward  him" — in  the  same  manner  as  if  the 
obligations  had  been  in  different  contracts,  made  at  different  times. 
15  La.  596,  Walton  &  Kemp  i;.  Lizardi  et  al^  5  Rob.  73,  Erwin  i;. 
Green  et  al. 

What  then  was  the  remedy  that  each  seller  had  on  the  obligation 
created  in  his  favor  under  the  contract  of  nineteenth  of  March,  1866  f 
In  the  language  of  article  2539  of  the  Civil  Code,  we  answer:  <'lf  the 
buyer  does  not  pay  the  price,  the  seller  may  sue  for  the  dissolution  of 
the  sale."  10  Rob.  416;  and  '^Whenever  a  necessary  cause  of  resolu- 
tion exists,  the  purchaser  may  do  voluntarily  what  he  can  be  com- 
pelled to  do  by  suit."  6  An.  6;  Chretian  v,  Richardson;  Shields  v^ 
Lafon,  7  An.  135. 

This  remedy  was  exercised  by  favor  of  the  vendors.  What  was  the 
effect  of  the  resolution  of  the  sale,  on  the  mortgage  given  to  secure 
the  price  of  the  interest  of  L.  A.  Buard,  supposing  that  the  mortgage 
extended  over  any  other  part  of  the  property  beyond  what  he  sold  ? 

Article  3268  of  the  Civil  Code  provides  that  '^  such  as  only  have  a> 
right  that  is  suspended  by  a  condition,  and  may  be  extinguished  in 
certain  cases  (in  the  French  text,  ou  resoluble  dans  certains  caSf  ou  sujet 
d  rescisian)  can  only  agree  to  a  mortgage  subject  to  the  same  conditions 
and  (or)  liable  to  the  same  extinction.''  The  title  of  the  vendee  wa& 
never  indefeasible,  and  the  title  given  by  her  to  her  creditor  was  liable 
to  become  extinct  by  the  happening  of  the  resolutory  condition.  8  La* 
83,  Mortee  v.  Roach's  syndic  ;  12  An.  p.  700,  Johnson  v.  Blood  worth. 

The  contract  between  Mrs.  Buard  and  her  five  children  stipulated 
that  if  the  notes  given  by  her  were  paid  in  United  States  treasury 
notes  it  should  be  in  the  ratio  of  $130  in  currency  for  every  $100 
specified  in  the  notes.  The  judgment  against  her  is  for  the  amount 
specified  in  the  notes  with  thirty  per  cent,  added  thereto.  This  is 
erroneous.  The  maker  of  the  notes  should  have  had  reserved  to  her 
the  right  to  pay  in  gold,  if  she  pleased.  There  is  no  certainty  that 
gold  will  not  be  worth  less  than  thirty  per  cent,  premium  when  she  is 
compelled  to  pay. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
avoided  and  reversed.  It  is  further  adjudged  and  decreed  that  there 
be  judgment  in  favor  of  the  interveners  restraining  the  plaintiffs  from 
selling  their  undivided  four-fifths  interest  in  the  property  mortgaged ; 
and  that  there  be  judgment  in  favor  of  the  plain tiffis  against  madam 
Suzette  Buard  for  the  sum  of  three  thousand  and  nine  hundred  dollars, 
with  interest  at  the  rate  of  eight  per  centum  per  annum  on  nineteen 
hundred  and  fifty  dollars  from  the  first  day  of  February,  1868,  and  on 
nineteen  hundred  and  fifty  dollars  from  the  first  day  of  February,  1869. 


NEW  ORLEANS,  MAY.  I87i.  415 

Stewart,  Hyde  &.  Co.  v.  Madam  Suzette  Bnard. 

till  paid,  and  costs.  And  the  right  is  reserved  to  Mrs.  S.  Buard  to  dis- 
charge this  judgment  by  paying  tbree  thousand  dollars  in  gold,  with 
eight  per  coot,  per  annum  interest  on  one-half  tliereof  from  the  first 
February,  1868,  and  on  the  other  half  from  the  first  of  February,  1869^ 
till  paid,  and  costs.  And  it  is  further  ordered  that  the  mortgage  given 
by  the  defendant  on  the  property  described  in  the  petition  and  act  of 
mortgiige  be  recognized  and  enforced  against  the  undivided  interest  of 
L.  A.  Bnard,  being  one-fifth  in  and  to  the  property  aforesaid,  to  satisfy 
this  judgment. 

It  is  further  ordered  that  the  plaintiffs  and  appellees  pay  the  costs, 
of  the  intervention  and  of  this  appeal,  and  that  the  defendant^  S* 
Board,  pay  the  other  costs,  incurred  in  the  district  court. 

WxLr,  J.,  dissented. 


On  Rehearing. 

Wyly,  J.  On  the  nineteenth  day  of  March,  1866,  the  five  heirs  of 
L.  A.  Buard  joined  in  an  act  conveying  to  their  mother  their  re- 
spective interests  or  shares  in  a  certain  plantation  inherited  by  them 
from  their  said  father,  and  in  order  to  secure  the  price  represented  by 
certain  promissory  notes  in  favor  of  the  vendors  respectively,  the  said 
vendee  specially  mortgaged  all  of  the  said  property  "  in  favor  of  the 
payees  of  said  notes  or  their  assigns  until  the  full  and  complete  pay- 
ment of  the  same,  principal  and  interest."  Certain  notes  coming  to 
one  of  the  heirs  were,  before  maturity,  pledged  to  the  plaintiffs ;  and 
when  the  pledgees  instituted  this  suit  against  madam  Buard  torecpver 
a  personal  judgment  on  the  notes  and  to  enlorce  the  mortgage,  the 
other  four  heirs  intervened  and  ask  that  the  mortgage  be  only  recog- 
nized and  enforced  on  one -fifth  of  the  property  embraced  in  the  act  of 
mortgage,  the  same  being  the  share  conveyed  to  the  said  madam 
Buard  by  the  heir  who  assigned  his  notes  to  the  plaintifis  and  upon 
which  alone  the  mortgage  sought  to  be  enforced  operates }  they  allege 
that  the  other  four-fifths  of  the  property  was  reconverted  to  them  in 
consequence  of  the  inability  of  their  said  mother  to  pay  for  the  same  ; 
that  this  retrocession  having  the  same  effect  as  the  enforcement  of  the 
dissolving  condition  restored  the  undivided  four- fifths  of  the  said 
property  to  them  free  of  the  incumbrance  resulting  from  the  mort- 
gage ;  and  by  this  act  the  mortgage  sought  to  be  enforced  by  the  plain- 
tiff«s  is  restricted  to  the  share  of  the  heir  from  whom  they  acquired  the 
notes. 

There  is  no  doubt  that  the  effect  of  the  dissolving  condition  is  te 
discharge  subsequent  mortgage,  granted  by  the  vendee  to  third 
parties.  But  in  the  case  before  us  the  interveners  and  plaintiffs'^ 
transferrer  wore  the  vendees  and  mortgagees;  they  were  parties  to 
the  mortgage  and  consented  to  the  following  clause  in  the  mortgage 
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graoted  by  their  vendee:  '*  All  of  the  said  property  to  be  and  Temain 
specially  mortgaged  in  favor  of  the  payees  of  said  notes  or  their  as- 
signs, until  the  full  and  complete  payment  of  the  same,  principal  and 
interest." 

By  this  stipulation  the  notes  coming  to  each  heir  was  not  only 
secured  by  the  interest  or  shares  which  he  conveyed,  but  was  secured 
by  a  mortgage  on  the  whole  property  granted  by  tlie  vendee  with  the 
consent  of  all  the  five  vendors. 

There  is  no  doubt  that  the  purchaser  had  the  right  with  the  consent 
of  all  the  vendors  to  mortgage  all  the  property  to  secure  each  note 
given  to  the  several  vendors,  and  having  done  so  tlie  holders  of  the 
notes  acquired  concurrent  mortgage  rights  on  all  the  property.  There 
is  no  doubt  that  several  distinct  sales  and  mortgages  may  be  em- 
braced in  the  same  act;  and  in  the  act  of  sale  and  mortgage  before  us 
it  was  perfectly  competent  if  the  parties  had  so  desired  ior  the  vendee 
to  secure  the  debt  due  each  heir  by  a  separate  mortgage  on  the  share 
conveyed  by  him ;  and  in  that  case  each  heir  could  assert  his  rights 
against  the  delinquent  vendee  by  a  suit  to  enforce  the  mortgage,  or  by 
a  suit  to  dissolve  the  sale,  as  to  him  might  be  most  desirable;  and  the 
other  heirs  would  not  be  affected  thereby,  or  have  any  interest  in  the 
remedy  resorted  to. 

But  in  the  case  before  us  the  parties  in  interest  consented  by  sign- 
ing the  act  of  mortgage  that  the  vendee  should  hypothecate  the  whole 
property  to  secure  each  note,  thereby  the  holders  of  the  several  notes 
acquired  concurrent  mortgage  rights  on  the  wliole  property. 

Now,  if  the  notes  declared  on  were  secured  by  mortgage  on  the 
whole  property  the  day  the  mortgage  was  given  by  the  vendee  and 
accepted  by  the  vendors,  the  incumbrance  remains  upon  the  property 
and  is  not  affected  by  the  retrocession  to  four  of  the  heirs  of  the  sliarea 
which  they  had  conveyed  to  their  mother.  The  mortgage  rights  of 
the  plaintiffs  is  not  affected  by  the  act  of  retrocession,  because  neither 
tliey  nor  the  heir  from  whom  they  acquired  the  notes  wore  parties  to 
the  act  of  retrocession.  '*  Agreements  legally  entered  into  have  the 
effect  of  laws  on  those  who  have  formed  them.  They  can  not  be  re- 
voked, unless  by  mutual  consent  of  the  parties,  or  for  causes  acknowl- 
edged by  law.     They  must  be  performed  with  good  faith."    C.  C.  1895. 

It  is  therefore  ordered  that  the  judgment  heretofore  rendered  by 
this  court  be  amended  so  as  to  recognize  plaintiffs'  mortgage  on  all  the 
property  described  in  the  act  of  mortgage,  instead  of  one-fifth  thereof , 
and  that  the  intervention  be  dismissed  at  the  costs  of  the  interveners  ; 
as  tlius  amended,  it  is  ordered  that  the  said  judgment  remain  undis- 
turbed. » 

Mr.  Chief  Justice  Ludeling  adheres  to  the  first  oninion  rendered  by 
this  court  herein. 
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No.  3253.— John  II.  McKee  v.  S.  P.  Griffin  et  al.  ^     _ 

In  a  suit  by  one  partoer  for  the  settlement  and  liquidation  of  the  partnersliip  affairs  of  a  ,  Jp 
commercial  partnership,  the  partner  claiming  the  settlement  stands  in  no  better  position  i  >  47  354' 
than  that  of  any  other  creditor.    It  must  therefore  be  shown  aflirmatlTely  that  he  is  a  —  ' 

creditor,  and  that  the  other  partner  who  is  required  to  accoont  is  in  default,  before  he 
can  resort  to  the  seizure  of  property,  the  title  to  which  is  not  in  the  jMulnership,  but 
which  is  alleged  to  be  fhkuduleutly  in  the  possession  of  a  third  party  under  a  simulated 
tiUe. 

In  the  suit  of  one  i>artner  against  another,  to  compel  the  liquidation  and  settlement  of  a 
commercial  partnership,  under  the  allegation  that  a  third  person  (who,  it  is  admitted,  is 
not  a  partner,  and  is  in  no  manner  interested  in  or  connected  with  the  partnership 
ailairs),  is  the  possessor  of  real  estate,  under  a  title  translative  of  property  from  the 
partner  who  is  called  to  account,  it  was  held  that  the  writ  of  iigunction  could  not  be 
legally  issued  against  such  third  possessor  under  such  title,  restraining  him  from  using 
and  exyoying  his  property,  pending  the  suit  for  a  settlement  of  the  partnership,  beeause 
in  the  first  place,  it  is  not  established  that  the  partnership  is  indebted  to  the  complain- 
ing partner,  and  therefore  he  has  no  right  of  action  against  such  third  possessor,  and 
consequently  la  without  the  right  to  seek  the  conservatory  writ  of  injunction. 

It  was  held,  farther,  that  a  third  party,  holding  real  estate  in  the  State  of  Louisiana  under  a 
title  translative  of  proi>erty,  could  not  be  divested  of  his  property,  collaterally,  by  a  suit 
for  the  settlement  of  an  ordinary  commercial  partnership,  of  which  it  was  not  alleged 
that  he  was  a  member,  or  that  he  was  in  any  way  connected  therewith,  under  the  allega- 
tion that  such  third  person  had  acquired  his  title  to  such  real  estate  with  a  knowledge 
that  it  had  been  purchased  by  his  vendor  with  partnership  funds. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Dibble^ 
J.  Billings  &  Hughes  aud  Ex,  Sumner  Mansfield,  for  plaintiff  and 
appellee.  William  H,  Hunt,  for  S.  P.  Griffin,  defendant  and  appellant. 
J.  Hawkins  (curator  ad  hoc)  for  C.  C.  Edey,  an  absentee,  defendant  and 
appellant. 

Taliaferro,  J.     This  action  is  brought  to  effect  a  settlement  of  the 
business  of  a  commercial  partnership,  dissolved  by  the  bankruptcy  of 
two  of  its  members,  and,  as  incident  to  the  settlement,  to  subject  as 
part  of  the  assets  of  the  partnership  certain  real  estate,  the  title  to 
which  is  in  a  third  party,  an  absentee,  never  in  any  manner  concerned 
in  or  connected  with  the  partnership.     Upon  the  petition  of  jdaintiff 
a  curator  ad  hoc  was  appointed  to  represent  the  absentee.    The  plaintiff 
took  a  rule  upon  the  curator  ad  hoc  and  the  defendant,  Griffin,  to  show 
cause  why  a  receiver  should  not  be  appointed  and  an  injunction  issue. 
An  exception  was  filed  by  each  of  the  defendants.     The  gi^ound  taken 
by  the  curator  ad  hoc  is  that  in  the  liquidation  of  a  commercial  part- 
nership an  injunction  can  not  be  legally  issued  to  restrain  a  third  party 
from  using  or  disposing  of  real  estate,  the  title  to  Avhich  is  admitteil 
to  be  in  his  name,  and  who  is  not  alleged  to  be  a  partner  or  member 
of  the  partnership;  that  the  absentee,  Edey,  having  a  recorded  title 

translative  of  property  to  the  real  estate  sought  to  be  made  subsidiary      * 
to  the  liquidation  of  a  partnership,  that  title  can  not  be  divested  or 
annulled  by  a  collateral  proceeding  of  the  kind  here  resorted  to,  and      I 
can  only  be  attacked  by  a  direct  action. 

The  defendant,  Griffin,  excepted  that  the  plaintiff's  petition  set* 
forth  no  sufficient  allegation  in  law  to  warrant  the  issuing  of  the  in<- 
53 
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junction  or  the  appointment  of  a  receiver;  that  the  affidavit  is  not 
such  as  the  law  reqaires,'  is  vague,  uncertain,  contradictory,  and  its 
allegations  inconsistent;  that  the  affidavit  is  false  in  charging  that  lie 
ever  received  the  rents  and  profits  of  the  real  estate  described  in  the 
petition,  since  the  sale  of  it  to  Edey,  and  that  the  defendant,  in  the 
purchase  of  said  real  estate,  used  the  funds  of  the  alleged  partner- 
ship. On  the  trial  of  these  exceptions  they  were  overruled,  and  the 
rules  made  absolute,  and  from  that  judgment  the  defendants  have 
appealed. 

It  appears  that  in  1865  the  plaintiff,  McKee,  the  defendant,  Griffin, 
and  two  others,  Bloomer  and  Graham,  formed  at  Shreveport  a  com- 
mercial partnership,  under  the  firm  and  style  of  S.  P.  Griffin  &  Co. 
The  business  of  this  partnership  was  declared  to  be  the  buying  and 
selling  of  cotton,  and  the  doing  a  commercial  business  generally.     In 
the  spring  of  186G,  McKce  purchased  the  interest  of  Graham  in  the 
partnership.    About  two  years  afterwards,  McKee  and  Bloomer  botli 
took  the  benefit  of  the  bankrupt  law,  and  subsequently  purchased 
from  the  assignee  in  bankruptcy  all  the  rights  their  estates  had  against 
S.  P.  Griffin  and  S.  P.  Griffin  &  Co.    Bloomer  sold  the  right  he  thus 
acquired  to  McKee,  who,  alter  becoming  owner  of  all  the  claims  of 
Graham,  Bloomer  and  himself  against  S.  P.  Griffin  and  S.  P.  Griffi.n  &. 
Co.,  instituted  this  suit  against  S.  P.  Griffin,  the  other  partner,  and 
the  absentee,  Eiley,  as  we  have  previously  seen.    The  petition  charges 
that  a  large  amount  of  cotton  was  purchased  in  the  States  of  Louisiana, 
Arkansas  and  Texas  with  the  partnership  funds ;  that  Griffin  sold  this 
cotton  and  wrongfully  converted  the  proceeds  to  his  own  use;  that  he 
purchased  in  his  own  name,  with  partnership  funds,  two  fractional 
squares  of  ground  in  Shreveport  at  the  price  of  $40,000,  and  after- 
wards made  improvements  upon  them  with  partnership  iunds  to  the 
amount  of  $35,000.     The  plaintiff  charges  that  the  said  real  estate^ 
and  the  improvements  made  upon  it,  were  fraudulently  conveyed  by 
Griffin  to  his  brother-in-law,  Charles  C.  Edey;  that  the  conveyance  of 
this  property  was  made  without  consideration,  and  with  the  intent  to 
defraud  the  other  members  of  the  firm ;  that  Edey  knew  tliat  the  pur- 
chase of  the  lots  of  ground  in  Shreveport  by  Griffin,  and  the  improve- 
ments he  made  upon  them,  were  all  made  with  partnership  funds,  and 
that  the  conveyance  to  him  operated  a  fraud  upon  the  other  partners. 
The  petition  expressly  charges  that  Edey,  the  third  party,  is  not  a 
bona  fide  purchaser  for  a  valuable  consideration.     It  is  contended  that 
the  other  partners  never  consented  to  this  transfer,  and  that  Edey 
became  a  trustee  for  the  partnership  from  the  moment  the  property 
was  transferred  to  him  by  Griffin.     The  plaintiff  relies  upon  the  caae 
of  Baca  v.  Ramos  et  al.,  10  La.  420,  and  that  of  Hall  v.  Sprigg,  7 
Martin  244  as  establishing  this  proposition. 
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By  the  laws  of  LonisiaDa  a  commercial  partnership  can  not  owa 
immovable  property.  If  immovable  property  be  purchased  in  th© 
name  of  the  firm,  the  partners  become  joint  owners.  3  La.  494.  la 
the  ease  of  Baca  v,  Ramos  et  al.,  real  estate  was  acquired  under  title 
to  Baca  and  Preba,  under  the  firm  and  style  of  John  liamos  &  Co.  In 
deciding  that  case,  Judge  Martin  said :  , 

*'Tbe  partners  were  joint  owners,  and  either  of  them  might  have 
sold  liis  undivided  share  or  interest  in  the  property  which  was  liable 
to  seizure  for  his  private  debts.  But  in  case  of*  such  seizure  and  Bal& 
lie  must  have  accounted  to  his  partners  for  the  price.  •  •  •  Id- 
fact,  tlie  title  to  one  undivided  third  was  in  him,  but  the  value  thereof 
l)elonged  to  the  partnership.  The  distinction  we  have  taken  between 
the  title  by  wliich  the  property  is  held,  and  the  value  thereof,  is  well 
knowu  in  the  other  States  of  the  Union  where  the  common  law  pre- 
vails. These  lights  are  there  distinguished  by  the  expressions  ^ legal 
title'  and  *  equitable  title.'  There  courts  of  equity  enforce  the  rights 
of  the  equitable  owner  by  compelling  the  legal  one  to  make  a  convey- 
ance 1o  the  other,  precisely  as  this  court  in  the  case  of  Hall  v,  Sprigg^ 
7  M.  243." 

Id  various  cases  cited  by  counsel,  the  status  or  condition  of  immov* 
able  property,  purchased  in  the  name  of  a  commercial  partnership,  is- 
recognized  as  that  of  property  owned  jointly  by  the  purchasers,  and 
the  principle  enunciated  in  these  decisions  establish  that  if  immovable 
property  is  purchased  with  partnership  funds  by  one  of  the  partners- 
io  liis  own  name,  and  without  the  consent  of  his  copartners,  the  prop* 
erty  itself  belongs  to  the  partner  purchasing,  but  its  value  at  the  time 
of  the  purchase  belongs  to  the  partnership.  No  decree  of  a  court 
coald  be  rendered  to  vest  the  title  of  property  so  purchased  in  the 
partnership,  for  the  partnership  is  incapable  of  acquiring  title. 

In  the  aspect  under  which  the  case  before  us  is  presented,  the  title- 
to  the  property  purchased  by  defendant  having  been  transferred  to  a 
third  person,  it  is  not  necessary  to  determine  whether  the  copartners, 
nnder  the  authority  of  the  two  cases  relied  upon,  could  compel,  the 
defendant,  if  he  still  held  the  legal  title,  to  make  a  conveyance  of  it 
in  joint  ownership  to  the  members  of  the  firm.  The  case  of  Hall  v, 
Sprigg  was  different  from  that  of  Baca  v.  Ramos  et  al.  In  the  former,, 
the  defendant^  as  the  agent  of  the  plaintiff,  with  the  plaintiff's  money 
eotrusted  to  him  to  purchase  land,  bought  it  in  his  own  name  with  the 
plaintiff's  money.  The  court  decided  that  the  unfaithful  agent  should 
coDvey  the  land  to  the  plaintiff,  who  held  the  equitable  title.  In  thi& 
cage  the  plaintiff  had  the  capacity  to  hold. 

None  of  the  cases,  it  seems  to  us,  authorize  the  conclusion  that  the 
condition  of  the  property  would  be  the  same  in  the  hands  of  a  third 
party  in  possession,  under  a  title  translative  of  property,  even  if  held 
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in  bad  faith.  Aod  we  Lave  grave  doubt  ns  to  the  right  of  the  plaiDtifT 
in  this  case,  under  our  laws,  in  a  suit  for  tlie  settlement  of  partnership 
business,  to  seize  and  take  out  of  the  possession  of  a  third  party, 
under  title,  real  estate  and  enjoin  him  from  using  or  disposing  of  it, 
and  by  this  mode  of  action  to  subject  it  to  the  liquidation  of  the  part- 
nership affairs.  This  third  party  is  not  shown  to  be  in  any  manner 
connected  with  the  partnership,  or  in  any  manner  connected  with  its 
affairs.  The  plaintiff  asserts  no  piivilege  upon  the  property,  nor  does 
he  allege  the  insolyency  of  the  defendant.  But  it  is  alleged  that  the 
third  party  is  coUusively  engaged  with  the  defendant  to  screen  the 
property  purchased  by  the  defendant  with  partnership  funds  from  the 
reach  of  the  copartners.  By  our  laws,  creditors  who  are  injured  by 
fraudulent  and  simulated  sales,  have  their  remedy  by  the  revocatory 
action  to  annul  and  set  them  aside.  In  the  case  of  simulated  sales, 
judgment  creditors,  without  other  recourse,  are  allowed  at  their  peril 
to  make  direct  seizures  of  property  under  fieri  facias,  disro'j^arding  tlio 
mere  paper  title,  by  which  no  right  of  property  passed  to  the  pre- 
tended vendee.  Yet  we  apprehend  that  this  right  can  scarcely  be 
claimed  in  a  case  like  the  one  under  consideration,  the  plaintiff  not 
being  a  judgment  creditor,  and  in  lact  not  even  showing  that  he  is  a 
creditor.  He  alleges  that  the  defendant  had  a  large  amount  of  jmrtner- 
ahip  funds  in  his  hands,  and  appropriated  them  to  his  own  use.  He 
sues  for  a  settlement  of  the  partnership,  and  to  compel  the  defendant, 
as  a  partner,  to  account  to  tlie  partnership.  Until  a  settlement  is 
effected,  it  will  not  be  known  whether  the  defendant  is  a  debtor  to  the 
partnership  or  not.  We  do  not  see  that  the  plaintiff  has  greater 
rights  than  other  creditors  have  under  similar  circumstances.  In  the 
case  of  .the  United  States  v.  Smith,  7  An.  187,  where  it  was  alleged 
that  property  of  the  defendant  was  fraudulently  covered  by  title  iu 
the  name  of  his  son,  an  injunction  was  taken  out,  on  affidavit  of  the 
plaintiff  that  defendant  had  no  other  property,  and  that  there  was 
reason  to  fear  the  property  would  be  disposed  of  to  the  injury  of  the 
plaintiff.  The  injunction  was  dissolved  on  the  ground  that  there  was 
no  authority  or  precedent  for  such  a  proceeding.  In  the  case  of  Tala- 
inon  et  al.  v,  Ytasso,  4  Rob.  4G2,  and  in  the  case  of  Bairiere  v.  Fete,  9 
An.  53G,  the  same  ruling  prevailed. 

In  an  ordinary  suit  for  the  settlement  of  a  commercial  partnership 
brought  by  one  of  the  partners  against  his  copartners,  the  Code  of 
Practice  furnishes  conservatory  remedies  that  may  be  resorted  to,  as 
contingencies  arise,  to  secure  the  partnership  property  and  assets 
pending  the  settlement.  But  that  real  estate  in  possession  of  a  third 
party,  in  no  manner  connected  with  the  partnership,  and  under  u 
recorded  title  translative  of  property,  can  be  taken  out  of  the  posses* 
«ion  of  the  presumptive  owner,  and  held  subject  to  a  decision  of  the 
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litigation,  and  the  party  under  title  in  the  meantime  restrained  by 
iDJuirction  from  using  or  disposing  of  tlie  property^  seem  incompatible 
with  oar  laws  and  the  jurisprudence  of  the  State.  With  these  viow» 
of  the  facts  in  this  case,  we  think  the  exceptions  should  have  been 
sustained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  oi 
the  district  court  be  annulled,  avoided  and  reversed;  that  the  injunc- 
tion be  dissolved ;  that  the  appointment  of  a  receiver  be  set  aside  and 
rendered  of  no  effect,  so  far  as  he  was  authorized  to  take  into  liia 
possession  or  under  his  control  the  property  of  the  absentee,  Edey; 
that  the  case  be  remanded  to  the  court  of  the  first  instance  to  be  pro- 
ceeded with  according  to  law,  the  plaintiff  and  appellee  paying  costs 
of  this  appeal. 

Mr.  Justice  Howe  dissents  in  this  ca8o« 


No.  2864. — F.  R.  Stbvekson  &  Co.  v.  Mrs.  Z.  E.  A.  Riser  et  al. 

A  jad^ent  that  has  been  rendered  on  a  citation  addressed  to  and  served  upon  a  partner  of 
the  defendant^  in  a  partnership  not  alleged  or  shown  to  be  commercial,  is  an  absolute 
nnllity  for  want  of  citation.  An  hypotliocary  action  to  recover  real  estate  incumbered- 
by  a  jadicial  mortgage  resulting  from  the  recording  of  such  Judgment,  will,  therefore,, 
faii  because  the  Judgment  being  abeolntoly  null  for  want  of  citation,  the  accessory  obli- 
gation arising  therefrom  falls  with  it. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jeffer- 
son.   Pardee  J  J.    John  McKec,  for  plaintiffs  and  appellants.    Iioger» 
(C'  Blanc,  for  defendants  and  appellees. 

Howe,  J.  This  is  an  hypothecary  action  to  subject  land  of  defend- 
ant Mrs.  Riser  to  the  payment  of  a  judgment  alleged  to  have  been* 
obtained  by  the  plaintiffs  against  George  W.  Genkins  in  the  Third  Dis- 
trict Court  of  New  Orleans.  At  the  time  the  judgment  was  recorded 
in  such  a  way  as  to  act  as  a  mortgage  Grenkins  was  owner  of  the 
laDd.  The  principal  defense  is  that  the  judgment  against  Genkins  was- 
an  absolute  nullity  for  want  of  citation,  and  that  defendants  may  urge, 
this  nnllity  as  against  the  hypothecary  claims  of  plaintiffs. 

We  are  of  opinion  that  the  citation  addressed  to  and  served  on  the 
partner  of  Genkins,  in  a  partnership  not  alleged  or  shown  to  be  com- 
mercialy  could  not  authorize  a  judgment  against  Genkins^  that  the 
judgment  was  an  absolute  nullity;  and  the  accessory  obligation  herein 
sought  to  be  enforced  also  absolutely  null.    21  An.  27. 

The  cases  cited  by  plaintiffs,  announcing  the  doctrine  that  seizing 
creditors  can  not  attack  for  fraud  a  judgment  rendered  long  before 
their  claims  originated,  do  not  seem  to  be  in  point  in  opposition  to- 

this  view. 
Judgment  affirmea* 
Behearing  refased* 


S8    4211 
47  1649 
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No.  32G1. — Samuel  Depass  v.  Esther  Winter. 

This  action  was  commenced  by  the  hnsband  for  a  separation  from  bed  and  board,  on  acconnt 
of  cruel  treatment.  The  wife  pleaded  the  general  issne,  and  demanded  in  reconvention 
rjn  absolute  decree  of  divorce,  on  the  ground  of  the  adultery  of  the  husband.  On  the 
trial  the  plaintiff  failed  to  establish  the  allegation  of  his  petition  for  separation  while  the 
defendant  clearly  made  out  a  case  of  adultery  against  the  plaintiff,  her  husband. 

Held — That  the  plaintiff's  petition  mutft  be  dismissed,  and  that  the  prayer  of  the  wife  in  re- 
convention must  be  granted,  that  a  judgment  of  divorce  a  vincido  mtUrimonii  must  bo 
granted  iii  her  ihvor  and  against  her  husband. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Leau- 
montf  J.    J.  J.  E,  JPlanchardf  for  plaintiff  and  appellee.    Hudson 
<&  Fearny  for  defendant  and  appellant. 

Howe,  J.  Action  fur  separation  from  bed  and  board  on  account  of 
cruel  treatment.  Defense,  a  general  denial,  and  a  demand  in  recon- 
vention fpr  an  absolute  divorce  on  the  ground  of  the  adultery  of 
plaintiff.    Judgment  for  plaintiff,  and  appeal  by  defendant. 

It  is  not  necessary  to  rehearse  at  length  the  testimony.  Much  of  it 
might  make  the  unskillful  laugh,  but  there  is  more  to  make  the  judi- 
cious grieve.  The  parties  are  upwards  of  sixty  years  of  age  and  have 
been  married  nearly  thirty  years.  Much  of  the  testimony  adduced  by 
plaintiff  refers  to  a  period  of  from  twelve  to  fifteen  years  prior-to  the 
time  when  he  left  the  matrimonial  domicile  and  commenced  this  action 
on  the  ground  of  **  cruel  treatment."  One  of  these  witnesses  who 
knows  nothing  of  what  occurred  after  about  1853-54,  some  sixteen 
^ears  before  the  suit  was  filed,  gives  his  views  at  great  length,  and 
declares  with  oracular  gravity  that  the  wife  made  the  life  of  the  has- 
band  ''insupportable,"  because  she  was  in  the  habit  of  getting  up 
very  early  and  making  a  noise  by  scrubbing  the  banquet  and  perform- 
ing other  acts  of  domestic  industry.  The  other  witnesses  on  whom 
plaintiff  relies,  were  neighbors  for  a  few  days  only  before  the  action 
was  commenced.  They  prove  that  there  was  a  quarrel  between  the 
parties  just  before  the  husband  left  the  house;  and  the  testimony  for 
the  defense  shows  a  very  natural  reason  for  it.  It  show8  clearly  that 
the  plaintiff  had  been  living  in  the  most  shameless  adultery  with  a 
kept  mistress  for  several  years,  and  had  been  lavishing  upon  her  the 
earnings  of  his  trade  which  should  have  gone  into  the  community;  and 
that  the  defendant  only  learned  this  fact  a  few  days  before  this  Bait 
was  brought.  The  plaintiff  does  not  clearly  establish  a  cause  of 
action;  while  the  defendant  proves  the  foundation  of  her  reconvcn- 
tional  demand  beyond  all  doubt. 

The  plaintiff  pleads  to  the  charge  of  adultery  the  prescription  of 
one  year ;  but  its  application  is  not  perceived. 

He  also  urges  that  the  wife  has  condoned  the  offense,  but  it  must  be  re- 
membered that  condonation  of  this  kind,  on  the  part  of  a  wife,  is  not  for 
obvious  reasons  to  be  established  without  grave  and  conclusive  proof. 
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In  this  case  there  is  no  proof.  Indeed,  as  already  stated,  it  appears 
quite  clearly  that  the  defendant  first  heard  of  the  offense  a  few  days 
betore  this  action  was  begun,  and  the  inference  is  fair  that  it  was  this 
revelation  of  her  husband's  infidelity  which  provoked  the  only  im- 
portant quarrel  disclosed  by  the  record. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
that  there  be  judgment  in  favor  of  the  defendant  Esther  Winter  and 
ugainst  the  plaintiff  Samuel  Depass  dismissing  his  petition  and  sus- 
taining  her  reconventional  demand ;  that  the  marriage  heretofore  con- 
tracted between  the  parties  and  the  community  of  property  be  dis- 
aolved ;  that  the  inventory  taken  herein  be  homologated  and  made  the 
basis  of  a  partition  of  the  community  property;  and  that  for  the  pur- 
pose of  making  a  partition  in  accordance  with  such  basis  the  cause  be 
remanded  to  the  lower  court ;  the  plaintiff  to  pay  costs. 


lCo.2216. — RoHERT  H.  Bayly  v,  Thomas  McKnight  and  R.  K.  Walker. 

A  defendant  who  admits  that  ho  owes  a  debt  which  he  has  fkiled  to  pay,  can  not  be  relieved 
rom  the  payment  of  the  costs  which  the  plaintiff  has  incurred  in  prosecuting  his 
demand.    In  such  a  case,  where  no  other  defense  is  urged  bat  that  of  the  liability  for 
costs,  the  appellant  will  be  condemned  to  pay  damages  for  frivolous  appeiU. 

APPEAL  from  the  Seventh  -District  Court,  parish  of  Orleans.     Col- 
lenSf  J.    Eoselius  <&  Philips,  for  plaintiff  and  appellee.     Eichard 
Shackle/ord,  for  defendants  and  appellants. 

Wyly,  J.  The  defendants  have  appealed  from  a  judgment  on  a 
promissory  note,  against  them  personally,  and  foreclosing  the  mort- 
age securing  the  same,  on  certain  property  described  in  the  act  of 
mortgage. 

The  defense  is  that  the  protest  was  not  necessary,  and  the  defend* 
ants  should  not  be  held  liable  therefor;  also,  that  the  defendants 
should  not  be  taxed  with  the  cost  of  the  copy  of  the  act  of  mortgage. 

The  note,  made  payable  at  the  Canal  Bank,  was  drawn  to  the  order 
of  the  maker,  McKnight,  and  endorsed  in  blank.  It  was  also  indorsed 
by  the  defendant,  B.  K.  Walker.  It  was  placed  for  collection  in  the 
Citizens^  Bank,  and  duly  protested  for  non-payment  after  presentation 
at  the  plxice  of  payment. 

The  defendants  hAving  failed  to  provide  for  the  payment  of  the 
mortgage  note,  to  which  they  have  no  substantial  defense,  with  bad 
grace  ask  to  be  relieved  from  the  costs  which  the  plaintiff  has  incurred 
by  reason  of  their  &iult. 

We  think  the  plaintiff  should  have  the  damages  which  he  asks  for 
frivolous  appeal. 

It  is  therefore  ordered  that  tne  judgment  be  affirmed  with  costs.  It 
is  further  ordered  that  the  plaintiff  recover  of  the  defendants  in  soUdo 
ten  per  cent,  damages  on  the  amount  of  the  judgment  appealed  from» 

V 
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No.  3148. — M.  E.  Baird  et  als.  v.  A.  Lemee,  Attorney  of  the  Absent 


106  ay|  Heirs  of  Mahala  Sprowl  et  al. 


The  commnnity  reanlting  from  marriage  is  not  a  partnership.  A  judgment  creditor  of  the 
sarriving  spouse  may,  therefore,  soize  and  sell  an  asset  of  the  commnnity  in  satisfaction 
of  his  demand,  and  the  heirs  of  the  deceased  partner  can  not  set  np  their  residaary 
rights  by  way  of  ipj auction,  and  require  the  rules  of  partnership  settlement  of  debts  to 
be  applied  to  the  settlement  of  the  debts  of  the  community. 

APPEAL  from  the  Ninth  Judicial  Distript  Court,  parish  of  Natchi- 
toches.    Or  shorn,  J.    B.  J,  Bowman^  for  plaintiffs  and  apDellees. 
Chaplin  J  Morse  i&  CJiapUn,  for  defendants  and  appellants. 

Wyly,  J.  In  the  year  1859,  during  the  lifetime  of  Mary  W.  Law- 
son,  his  wife,  Daniel  Brown,  the  father  of  plaintiffs,  obtained  in  the 
suit  entitled  ''  A.  V.  Roberts,  Administrator  of  the  Succession  of 
Samuel  and  Susan  Quarles  v.  W.  W.  Brown  et  al.,"  No.  5050,  a  final 
judgment  against  the  plaintiff  in  that  suit  for  the  sum  of  eighteen 
thousand  dollars,  besides  interest,  affirmed  by  the  Supreme  Court  in 
1860.  15  An.  69C.  On  the  thirtieth  day  of  March,  1859,  Daniel  Brown, 
was  appointed  and  qualified  as  executor  of  the  last  will  and  testament 
of  Mahala  Sprowl,  deceased.  On  the  fifth  day  of  January,  1860,  the 
executor,  D.  Brown,  sold  at  public  sale  all  the  property  belonging  to 
«aid  succession.  Mary  Lawson,  the  wife  of  Daniel  Brown,  died  in  the 
month  of  April,  I860,  and  on  the  fifth  day  of  February,  1866,  Daniel 
Brown  filed  his  final  account  of  the  administration  of  said  succession 
of  Mahala  Sprowl.  Tliis  account  of  administration  (which  contains 
evidence  of  the  receipt  by  the  executor,  in  cash,  prior  to  the  death  of 
Mary  Lawson,  from  sale  of  cotton,  movables,  etc.,)  was  opposed  in  the 
suit  entitled  ''  A.  Lemee,  Attorney  of  Absent  Heirs,  v.  Daniel  Brown, 
Executor,"  No.  6719,  and  a  judgment  was  rendered  against'  said 
executor  for  the  sum  of  seventeen  thousand  seveu  hundred  and  ninety- 
three  dollars,  with  interest.    21  An.  544. 

On  the  twelfth  October,  1869,  a  writ  of  fisri  facias  was  issued  from- 
the  judgment  in  No.  6719  and  all  the  right,  title  and  interest  of  Daniel 
Brown  in  and  to  the  judgment  rendered  in  his  favor  in  suit  No.  5050, 
was  seized  on  the  fifteenth  October,  1869,  and  advertised  for  sale  od 
the  fourth  December,  1869.  The  plaintiffs  in  this  suit  obtained  a  writ 
of  injunction  to  arrest  the  sale  of  the  judgment  under  seizure.  In 
their  petition  they  allege,  in  substance,  that  the  defendants  in  this 
suit  are  the  creditors  of  Daniel  Brown,  individually ;  that  the  judg- 
ment in  suit  No.  5050,  now  under  seizure,  is  a  community  asset,  and  is 
not  liable  to  seizure  for  the  individual  debt  of  the  surviving  partner 
in  commnnity.  TlMy  aver  that  an  action  of  partition  is  pending, 
between  themselves  and  their  father,  Daniel  Brown ;  that  he  is  largely 
indebted  to  them  on  account  of  their  interest  in  the  commnnity  for- 
merly existing  between  him  and  his  wife,  Mary  Lawson;  and  they 
also  claim  damaged  for  the  wrongful  seizure  of  said  judgment 
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The  defendants  deny  the  indebtedness  of  Brown  to  the  plaintiffs 
and  aver  that  the  jadgmeut  seized  is  liable  for  the  debt  due  them  by 
said  Brown,  which  they  allege  is  a  community  debt.  They  also  pray 
for  a  dissolution  of  the  injunction  with  damages  and  plead  the 
prescription  of  one  and  four  years  to  plaintiffs  right  of  action. 

The  court  gaTe  judgment  in  favor  of  the  plaintiffs,  perpetuating  tho 
iDJunctioii,  and  the  defendants  have  appealed. 

The  bill  of  exceptions  taken  by  the  plaintiffs  to  the  ruling  of  the 
court  in  admitting  evidence  to  prove  that  the  judgment  of  the  defend- 
ants against  Daniel  Brown  was  for  a  community  debt,  was  not  well 
taken.  It  was  not  received  for  the  purpose  of  enlarging  or  diminish- 
iog  the  judgment,  but  to  ascertain  a  fact  raised  in  the  pleadings^ 
to  wit:  whether  the  debt  on  which  the  said  judgment  was  founded 
was  a  community  debt  or  not. 

It  is  shown  by  the  evidence  that  the  debt  on  which  the  defendants'" 
judgment  is  based  was  a  community  debt,  and  the  judgment  seized 
thereunder  is  a  community  asset. 

"  The  community  of  property  created  by  marriage  is  not  a  partner- 
ship; it  is  the  effect  of  a  contract  governed  by  rules  prescribed  for 
that  purpose  in  this  code."     C.  C.  2778. 

It  is  not  subject  to  the  rule  of  partnership  which  prevents  th& 
seizure  of  a  particular  asset  belonging  to  it,  aud  as  to  the  creditors  of 
the  community  the  lieirs  of  the  deceased  partner  in  community  can 
not  set  up  tlioir  residuary  rights  and  require  the  rules  of  partnership 
settlement  to  be  applied  to  the  settlemeut  of  the  debts  of  the  com- 
munity. If  tho  community  *'be  dissolved  by  the  death  of  the  wife, 
the  survivor  is  generally  alone  applied  to  for  the  satisfaction  of  the 
community  debts,  and  the  wile  or  her  representatives,  although  their 
distinct  interest  to  the  community  attaches  at  the  dissolution  of  the 
marriage,  subject  to  their  right  to  renounce  and  be  exonerated  from 
the  payment  of  the  community  debts,  have  nothing  to  claim  put  of 
the  acquets  and  gains  until  such  debts  nre  paid  and  liquidated."^ 
Lawson  v.  Ripley,  17  La.  246;  12  An.  222;  2  An.  30;  1  R.  378; 
7  R.  393. 

Our  conclusion  is  that  tho  judgment  of  the  court  perpetuating  tho 
injunction  is  erroneous. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  annulled  ;  and  it  is  now  ordered  that  the  injunction  be  dissolved 
and  there  be  judgment  for  the  defendants,  the  plaintiffs  paying  costs 
of  both  courts. 

Rehearing  refused. 
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Dixoy  V.  Irwin— Citizens'  Bank,  Warrantor. 


No.   2212.-— R.  n.  DiXEY  v.  Patrick  Irwin— Citizens'  Bank, 

Warrantor. 

A  party  who  removed  from  New  Orleans  to  a  foreign  country  and  designated  a  person  who 
resided  here  as  his  agent,  and.the  agent  died  soon  after  he  left,  and  he  failed  to  designate 
another  agent,  and  suit  is  brought  against  him  to  enforco  a  mortgage  which  ho  gave 
before  leaving,  by  executory  process,  such  party  can  not,  on  returning  to  the  State  after 
the  property  has  been  sold,  and  in  a  petitory  action  to  recover  it  back  Arom  the  purchaser 
at  sheriff's  sale,  be  heard  to  urge  that  the  sale  is  null  because  it  was  made  contradictorily 
with  a  curator  ad  hoc  appointed  by  the  court  to  represent  him  as  an  absentee,  when,  in 
law,  he  was  not  an  absentee,  but  only  temporarily  absent.    19  An.  351 ;  2L  An.  208. 

The  designation  of  a  party  appointed  by  the  court  to  represent  an  absentee  in  executory  pro. 
ceedings  as  curator  ad  hoe^  will  not  render  void  the  proceedings,  if  it  appear  from  the 
records  of  the  court,  or  otherwise,  that  the  party  appointed  is  ai>  attorney  at  law. 
SI  An.  692. 

APPEAL   from    tlie    Seventh    District    Court,   parish    of   Orleans. 
Collens,  J.    D.  0.  Lahait,  for  plaintiff  and  appellant.     T.  Gilmore, 
for  defendant  and  appellee.    A.  Piiot,  for  intervenor 

Howe,  J.  This  case  is  similar  in  many  respects  to  that  of  same 
plaintiff  against  Mandell,  lately  decided  in  favor  of  defendants  therein. 

The  position  is  framed  apparently  so  as  to  include  a  suit  for  nullity 
of  a  judicial  sale  and  a  petitory  action  ;  but  the  plaintiff,  in  his  brief, 
iieclares  it  is  not  a  suit  of  uullitj^  for  reasons  which  he  states,  but  is  a 
petitory  action  asserting  a  superior  title  to  the  property  in  dispute  to 
that  of  defendant.  The  plaintiff  claims  the  property  on  the  ground 
that  the  executory  proceedings  under  wliich  the  Citizens'  Bank  under- 
took to  enforce  its  mortgage  debt  against  the  plaintiff  and  caused  to 
be  sold  the  property,  which  was  purchased  by  defendant,  Irwin,  were 
absolutely  null  and  void,  for  want  of  proper  citation,  and  that  the 
"Court  was  without  jurisdiction. 

In  this  view  of  the  case,  as  a  petitory  action,  it  is  not  necessary  to 
examine  all  the  points  made  by  plaintiff,  for  some  of  them,  though 
they  might  exhibit  irregularities  which  could  be  considered  in  an 
action  instituted  with  proper  parties  to  annul  a  judgment  or  a  judicial 
Bale,  can  not  bo  examined  collaterally  by  a  petitory  action  against  a 
purchaser,  certainly  a  purchaser  like  the  defendant,  who  seems  to  have 
been  in  perfect  good  faith  and  to  have  paid  a  second  price  which  has 
gone  to  discharge  plaintiff's  debts. 

First — It  is  urged  by  plaintiff,  appellant,  that  he  was  not  an  absentee 
in  January,  1866,  in  such  a  sense  as  to  authorize  the  appointment  of 
an  attorney  or  curator  ad  lioo  to  represent  him  in  the  executory 
proceedings. 

.  The  evidence  shows  that  he  sold  his  home  in  this  city  and  left  for 
Europe  in  1864^  that  a  few  weeks  after  an  agent  he  had  in  New 
Orleans  died  ;  that  he  remained  abroad,  year  after  year,  unrepresented 
in  Louisiana;  and  that  in  January,  1866,  when  the  Citizens'  Bank 
desired  to  collect  its  debt,  it  was  necessary  and  proper  to  appoint  a 
representative  for  him.     19  An.  351 ;  21  An.  208. 
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Second — ^It  is  objected  that  a  curator  ctd  hocj  Bo-called,  was  appointed, 
aod  not  an  attorney.  K  by  attorney  is  meant  an  advocate  or  lawyer, 
a  member  of  the  bar,  it  appears  by  the  record  that  sach  a  representa- 
tive was  appointed.    21  An#693. 

Third — ^It  is  objected  that  notice  equivalent  to  citation  was  not 
served  on  the  plaintiff,  Dixey,  through  the  attorney  appointed  to 
represent  him.  .  The  record,  and  especially  the  return  of  the  sheriff, 
8hoT7s  that  this  point  is  made  in  error.  The  demand — or  notice  of 
order  of  seizure  and  sale — was  regularly  served.  This  was  the 
important  act,  which  has  been  decided  to  be  so  far  assimilated  to 
citation  as  to  interrupt  prescription.   20  An.  192,  and  cases  there  cited. 

Fourth — ^Tlie  plaintiff  contends  that  the  property  was  never  seized 
by  the  sheriff  in  the  executory  proceedings.  The  record  shows  a 
seizure  according  to  the  law  applicable  to  the  parish  of  Orleans.  If 
there  were  irreguhirities  they  were  relative  merely. 

It  is  urged  that  at  the  time  ot  seizure  the  property  was  occupied  by 
the  military  forces  of  the  United  States,  and,  therefore,  no  seizure 
could  be  made.  Granting  they  did  occupy  at  one  time  an  office  in  one 
comer  of  the  extensive  premises,  they  permitted  the  seizure  when  first 
made;  they  did  not  and  do  not  complain,  and  they  gave  up  whatever 
possession  they  had  some  three  months  before  the  sale. 

FiftJi — It  is  contended  that  the  notice  of  seizure  of  the  property 
which  was  served  on  the  attorney  ad  hoc  was  addressed  to  the  plaintiff 
instead  of  to  the  attorney,  and  was,  therefore,  fatally  defective. 
Granting  that  a  defect  in  this  respect  would  constitute  the  sale  an 
absolute  nullity,  which  is  to  say  the  least,  doubtful,  there  was  no 
defect  in  this  case.    The  service  was  regular.    2  An.  lo8. 

On  the  whole  we  find  no  error  in  the  decision  of  the  lower  judge,  and 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
with  costs. 

Rehearing  refused. 


No.  2259. — James  Martin  v.  W.  W.  Washburn  and  J.  J.  Haggertt. 

Tbe  oblii^tion  of  a  lesseo  to  the  leasor  to  keep  in  repair  the  premises  leased,  does  not 
aathorize  the  co-t«nant  to  sue  him  for  damages  occasioned  by  defects  inherent  in  the 
cistern  on  the  leased  premises. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Col- 
lens,  J.  Walter  B.  Eogera,  for  plaintiff  and  appellee.  JBudd  dt 
Grover,  for  Haggerty,  appellee.  BacSj  Foster  d:  JS,  T,  Merriekf  for 
defendant  and  appellant. 

LuDELiNG,  C.  J.  The  plaintiff  sued  the  defendants  for  damages 
occasioned  by  the  bursting  of  a  cistern  filled  with  water,  which  flooded 
his  shoe  store. 
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Martin  and  Washbnrn  were  lessees  of  Haggerty;  Martin  had  the 
first  floor  and  Washburn  the  upper  stories  of  the  same  building. 

Opposite  the  third  story  was  a  cistern  which  rested  on  a  brick  wall, 
and  from  this  cistern  both  tenants  used  wjiter.  Haggerty  alleges  that 
Washburn  obligated  himself  to  keep  the  property  leased  in  repair, 
and  that  he  is  bound  in  warranty  to  him,  should  he  be  held  respon- 
sible for  the  damages,  and,  further,  he  alleges  that  the  cistern  belonged 
to  Washburn. 

There  was  judgment  against  W.  W.  Washburn  for  §650  and  costs  of 
suit.    Washburn  alone  has  appealed. 

The  evidence  does  not  establish  that  Washburn  owned  the  cistern, 
nor  does  the  obligation  of  Washburn  to  the  lessor  to  keep  in  repair 
the  premises  leased,  authorize  a  co-tenant  to  sue  him  for  damages 
occasioned  by  defects  inherent  in  the  cistern  on  the  leased  premises. 
But,  aside  from  this,  we  are  of  opinion  that  the  plaintiff  has  failed  to 
prove  the  amount  of  damages  occasioned  him  by  the  bursting  of  the 
cistern.    The  evidence  is  conjectural  and  unsatisfactory. 

It  is  therefore  ordered  and  adjudged  that  the  verdict  of  the  jury  be 
set  aside ;  that  the  judgment  of  the  district  court  be  annulled,  and 
that  there  be  judgment  in  favor  of  defendant,  Washburn,  rejecting 
the  plaintiff's  demand,  with  costs  of  both  courts. 


23    438,  No.  3141. — Carroll,  Hot  &  Co.  v.  Mrs.  M.  A.  Davidson. 

I  An  executor  or  administrator  has  no  power  to  bind  the  estate  by  giving  notes,  signed  offi- 

cially, for  debts  contracted  daring  the  time  of  the  administration.  If,  therefore,  the 
administratrix  give  her  notes  in  favor  of  a  merchant  for  supplies  furnished  to  carry  an 
the  plantation  after  the  succession  is  opened,  she  may  be  held  personally  liable  thereon,, 
but  the  estate  she  represents  is  not  boand,  becanse  she  has  not  the  autJiority  by  virtae 
of  her  office  of  administratrix  to  contract  such  debts  on  behalf  of  the  estate  she 
represents.    21  An.  286. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Eapidee. 
Orsborn,  J.    B,  A,  Hunter ,  for  plaintiffs  and  appellees.    Byan  & 
White,  for  defendant  and  appellant. 

Howell,  J.  Plaintiffs  sue  the  defendant  individually  on  two  notes 
signed  by  her  as  administratrix  of  the  estate  of  N.  Davidson.  The 
defense  is  that  the  plaintiffs  were  the  factors  of  her  husband,  Neal 
Davidson,  before  the  late  war^  that  the  whole  of  the  debt  represented 
by  said  notes  was  in  the  form  of  an  account  against  said  Davidson  for 
supplies,  efac.,  furnished  him  during  his  life ;  that  aft^r  she  qualified  as 
administratrix  the  amount  was  presented  to  her  as  a  claim  against  the 
estate  of  the  deceased,  and  at  the  request  of  plaintiffs  she  acknowl- 
edged it  to  be  such  by  the  notes  sued  on,  and  that  she  can  not  be  made 
responsible  for  the  debts  of  her  deceased  husband. 
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It  is  shown  that  Ncal  Davidson  died  in  1863 ;  that  tlie  accounts  made 
ont  in  the  name  of  the  estate  of  Neal  Davidson,  and  for  which  the 
notes  were  given,  ran  from  Augnst  12,  1865,  to  July  10,  1866,  and  irom 
July  30,  1666,  to  July  1,  ^867,  and  were  for  supplies  furnished  the 
plantation  wliich  belonged  to  the  succession  of  the  deceased,  but  culti- 
vated nnder  the  management  of  the  defendant,  through  her  oldest 
son,  of  age,  there  being  some  minor  children ;  that  on  the  eleventh 
May,  1866,  tlie  defendant  applied  for  the  appointment  as  administra- 
ti'ix,  and  on  the  j^ame  day,  without  any  pablic<ation,  the  order  appoint- 
ing her  such,  and  directing  an  inventory  to  be  made,  was  granted  by 
the  clerk  of  the  court,  and  on  tlie  twenty-eighth  of  said  month  she 
furnished  a  bond ;  that  on  the  sixteenth  of  Sejitember,  1869,  she  file4 
an  account  or  tableau  of  debts,  including  one  in  her  own  favor  of  over 
$6000,  and  one  in  favor  of  plaintiffs  of  $2202,  but  not  the  two  notes 
sued  on;  and  that  on  the  second  of  February,  1870,  the  whole  prop- 
erty of  tlie  succession  was  sold  and  purchased  by  her ;  that  in  the 
correspondence  of  plaintiffs  they  advised  the  defendant's  son  "  to  have  . 
the  estate  placed  under  administration,  so  that  it  could  be  legally 
used  in  raising  money  to  caiTy  it  through  the  making  of  a  crop,"  and 
requested  the  notes  to  be  signed  by  defendant  as  administratrix. 

The  question  arises,  do  these  facts  show  that  plaintiffs  gave  credit 
to  and  dealt  with  the  succession  of  Neal  Davidson  in  regard  to  these 
notes,  and  estop  them  from  holding  the  administi*atrix  individually 
liable  ?  We  think  not.  Plaintiffs  evidently  did  not  intend  a  liberality, 
and  tbe  fact  that  they  thought  that  the  administration  could  be  legally 
used  to  raise  money  for  making  a  crop,  did  not  change  the  law  of  sue-  " 
cessions  and  the  powers  and  responsibilities  of  administrators.  It  is 
no  longer  an  open  question  that  executors  or  other  administrators  can 
not,  in  any  transaction  in  which  they  pretend  to  act  as  such,  create 
auy  liability  on  the  estates  represented  by  them.  They  have  power 
to  acknowledge  existing  debts  or  liabilities,  but  not  to  create  them. 
If  it  should  be  necessary  to  conduct  a  plantation  for  the  benefit  of  a 
snccession  during  the  time  necessary  for  settling  it  up,  special  authority 
may  be  obtained  from  the  court  to  do  so,  and  thus  bind  the  estate  for 
cnrrent  expenses.  But  to  permit  an  administrator  indefinitely  to  carrj^ 
on  the  planting  business  and  annually  increase  the  indebtedness  of  the 
estate,  would  give  him  the  power  to  ruin  the  estate  irretrievably. 

The  argument  that  plaintiffs  gave  credit  to  the  succession,  and  must 
beheld  to  a  recourse  upon  the  succession,  is  more  specious  than  solid. 
This  doctrine  applies  when  the  contracting  parties  are  actually  or 
apparently  capable  of  contracting.  But  a  succession  can  not  make  a 
contract.  It  must  be  represented,  and  it«  representative  has  only  the 
powers  specially  conferred  and  those  necessarily  incident  to  the  carry- 
ing out  or   exercise  of  such  as  are  conferred.    In  all  cases  where 


430  SUPREME  COURT  OF  LOUISIANA, 

Carroll,  Hoy  &  Co.  v.  Hrs.  M.  A.  DavidBoib 


administrators  have  given  notes,  the  creditors  were  affected  with 
knowledge  as  much  as  in  this  case,  and  acted  volant»rily  in  taking  the 
notes,  and  yet  the  successions  were  relieved  from  liability,  and  tlio 
administrators  were  held  responsible,  except  in  a  few  where  the  notes 
were  given  for  debts  existing  at  the  date  of  opening  the  successions, 
and  the  notes  were  considered  simply  as  acknowledgments  of  the 
debts.  Such  were  the  cases  of  Gillett  v.  Rashal,  9  R.  276,  and  Bank 
of  Louisiana  v.  Dejean,  12  R.  16,  cited  by  counsel  for  defendant.  In 
the  other  four  cases  quoted  by  them,  the  parties  relieved  were  agents^ 
and  acted  as  such  to  the  knowledge  of  the  creditors  giving  the  credit. 

In  the  case  of  Livingston  v.  Gaussen,  21  An.  286,  we  examined  the 
cases  in  which  this  question  was  raised,  and  recognized  the  distinction 
between  those  where  the  debt  was  created  by  the  deceased  and  those 
where  it  originated  pending  the  administration.  In  this  case  the  de- 
fense seems  to  have  been  prepared  with  reference  to  the  doctrine 
aniiounced  in  that,  but  the  evidence  does  not  sustain  the  defense.  It 
^Is  not  proven,  as  alleged,  that  the  supplies  were  furnished  in  the  life- 
time of  the  husband,  while  it  is  shown  that  tlie  wife  is  now  the  owner 
of  all  the  property  left  by  the  husband,  under  a  sale  provoked  by  herself, 
notwithstanding  the  irregularity  of  her  appointment.  Our  conclusiou 
is  that  this  case  is  in  the  category  of  those  where  representatives  of 
successions  have  been  held  responsible  personally  on  notes  given  ia 
their  representative  capacity,  and  it  is  therefore  unnecessary  to  pasa 
on  the  bills  of  exception  taken  by  the  plaintiffs  in  the  court  below. 

It  is  ordered  that  the  judgment  appealed  from  be  reversed,  and  that 
plaintiffs  recover  of  defendant,  Martha  A.  Davidson,  the  sum  of  $4500, 
with  eight  per  cent,  interest  from  sixteenth  December,  1866,  and  the 
further  sum  of  $3282  91,  with  like  interest  from  first  January,  1868,. 
and  costs  iu  both  courts.  . 


On  Rehearing. 

HoAVELL,  J.  On  a  rehearing  of  this  case,  we  deem  it  better  to  pre- 
sent the  main  question  in  the  following  form :  Do  the  facts  that  the 
accounts  were  opened  and  kept  in  the  name  of  the  succession  of  Neal 
Davidson,  and  the  notes  given  in  settlement  thereof,  signed  by  the 
defendant  as  administratiix,  preclude  plaintiffs  from  holding  the 
defendant  individually  liable  ? 

As  before  said,  we  think  the  jurisprudence  of  this  State  maintains, 
the  negative.  See  5  N.  S.  530^  8  N.  S.  451 ;  2  La.  188;  1  R.  119  ^  9  R. 
276;  12  R.  16;  8  An.  432:  9  An.  130;  21  An.  286;  22  An.  293, 371. 

When  the  account  was  opened,  the  defendant  had  not  been  appointed 
(nor  any  one  else)  to  administer,  and  hence  had  no  authority  to  repre- 
sent or  bind  the  succession,  and  her  subsequent  appointment,  even  if 
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it  bad  been  regalar,  could  not  make  the  debt  one  againBt  the  Bucces- 
sion,  and  the  error  of  plaintiffs  as  to  her  capacity  or  authority  had  no 
8Qch  effect.  The  mistake  of  defendant's  counsel  is  in  supposing  that 
credit  could,  under  the  oircumstances,  have  been  given  to  the  succes- 
sion. The  account  and  the  notes,  are  only  evidence  in  different  forms^ 
of  the  extent  of  an  obligation,  and  if  the  defendant  could  not  create 
the  obligation  on  the  part  ot  the  succession,  her  consent  that  the 
accoant  should  be  made  in  the  name  of  the  succession  and  to  give  the 
notes  as  administratrix,  could  have  no  such  effect,  and  having  so  dealt 
tnth  plaintiffs  without  legal  authority,  she  rendered  herself  personally 
liable  for  the  supplies  furnished  by  them  and  received  and  used  by  her. 

It  is  therefore  ordered  that  our  judgment  remain  undisturbed. 

Mr.  Justice  Wyly  dissdnts^  for  reasons  to  be  filed. 


Wylt,  J.,  dissenting.  The  important  question  in  this  case  is,  to 
\rbom  ivas  credit  given  by  the  plaintiffs?  If  it  was  given  to  the  estate 
of  Neal  Davidson,  the  debt  represented  by  the  notes  is  not  the  indi- 
vidual debt  of  the  defendant,  Mrs.  M.  A.  Davidson. 

An  acknowledgment  in  the  foim  of  a  note  given  by  the  legal  repre- 
sentative of  a  succession  for  a  succession  debt,  does  not  biud  the  fidu- 
ciary individually.    9  R.  276  j  12  R.  16. 

In  the  absence  of  proof  to  the  contrary,  the  presumption  is  that 
credit  was  given  to  the  fiduciary  individually,  and  the  words  adminis- 
trator or  executor  added  to  the  note  evidencing  the  debt  will  be 
regarded  as  mere  surplusage. 

When  I  read  the  letters  of  Carroll,  Hoy  &  Co.  in  the  record,  which 
were  addressed  to  the  son  of  Mrs.  Davidson,  who  was  managing  for 
his  mother  the  plantation  belonging  to  the  .estate  for  which  the  ad- 
vances were  made,  I  have  no  doubt  as  to  whom  credit  was  given.  It 
was  unquestionably  given  to  the  estate  of  Neal  Davidson.  Whether 
wisely  or  not,  is  not  the  question. 

On  the  sixth  of  April,  1866,  the  plaintiffs  addressed  the  son  of  Mrs. 
Davidson  the  following  letter : 

"Dear  Sir — We  are  in  receipt  of  your  favors  of  twenty -sixth  and 
thirtieth  ultimo,  and  have  sent  you  the  supplies  requested — cost  to 
debit  of  estate  of  Neal  Davidson,  $769  10.  We  would  advise  you  to 
apply  to  your  uncle.  Colonel  Hunter,  to  have  the  estate  placed  under 
administratorship,  so  that  it  could  be  legally  used  in  raising  money  to 
carry  it  tlirough  the  making  of  a  crop.  We  are  not  advancing  to  any 
ODe,  but  are  disposed  to  aid  you  as  far  as  we  can ;  and  if  you  do  not 
succeed  in  raising  the  money  to  pay  the  labor  wages  from  the  source 
yoa  expect  to,  we  will  endeavor  to  raise  it  for  you  on  an  administration 
note.  Yours,  truly,  CARROLL,  HOY  &  CO." 
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On  the  twenty-third  July,  1867,  the  plaintiffs  also  wrote  to  the  son 
of  Mrs.  Davidson,  managing  the  plantation  of  the  estate,  the  following 
letter: 

"Dear  Sir — We  enclose  statement  of  the  estate  of  Neal  Davidson's 
account,  made  up  to  the  first  instant,  showing  balance  due  us  of 
$3062  04,  which  we  trust  may  be  found  correct.  To  cover  this  balance, 
with  commissions  and  interest,  we  enclose  a  note,  at  six  months  from 
the  first  instant,  for  $3282  91,  which  please  request  your  mother  to 
sign  as  administratrix*  and  return  to  us.  We  hope  your  crop  may 
escape  the  dreaded  caterpillar.  Yours,  truly, 

CARROLL,  HOY  &  CO.,  in  liquidation." 

In  another  letter  to  the  same  party,  I  also  find  this  clause : 

"We  enclose  also  note  filled  up  to  close  the  old  account,  which 
please  get  your  mother  to  sign  as  administratrix  of  the  estate  of  Neal 
Davidson,  and  return  to  us  at  your  early  convenience.  We  handed 
you  the  account  when  you  were  here." 

It  is  shown  that  the  notes  sued  on  evidence  the  amount  duo  on  two 
accounts  against  the  estate  of  Neal  Davidson.  They  represented  the 
debt  stated  in  those  accounts.  Now,  the  reason  of  the  rule  that  an 
agent  creating  a  debt  without  the  authority  of  his  principal,  binds 
himself,  is  this:  The  agent  has  the  means  of  knowing  the  extent  of 
his  authority,  which  the  party  with  whom  he  contracts  is  not  presumed 
to  have;  and  if  a  party  inducing  another  to  contract  with  him  aa 
agent,  without  having  adequate  autliority  to  bind  his  principal,  is  to 
escape  liability,  it  will  then  be  in  his  power  to  perpetrate  a  fraud ; 
and  uncertainty  as  to  the  extent  of  the  powers  of  fiduciaries  would 
greatly  embarrass  commerce,  if  the  latter  were  not  held  responsible 
on  contracts  executed  without  authority  from  their  principals. 

But  if  a  person  contract  with  an  agent  knowing  the  full  extent  of 
the  powers  of  the  latter,  and  also  that  the  latter  does  not  intend  to 
bind  himself,  but  only  his  princip«al,  the  rule  I  have  stated  will  not 
apply  to  such  agent  in  case  it  turn  out  that  his  powers  were  not  suffix 
cient  to  bind  his  principal,  because  credit  alone  was  given  to  the  prin- 
cipal by  a  party  contracting  with  full  knowledge  of  the  extent  of  the 
powers  of  the  agent.  No  fraud  could  be  perpetrated  in  such  a  case, 
and  there  is  no  reason  for  the  applicfition  of  the  rule.  In  contracting 
with  a  public  ofiicer,  credit  is  presumed  ,to  be  given  to  tlie  government 
which  he  represents,  and  the  parties  contracting  with  him  are  presumed 
to  know  the  extent  of  his  powers  to  bind  his  principal.  Hence  the  rule 
stated  has  no  application  to  such  a  case,  there  being  no  doubt  as  to 
whom  credit  was  intended  to  be  given,  and  no  presumed  want  of 
knowledge  as  to  the  e^ctent  of  the  powers  of  the  officer  conti-actod 
with.     In  such  a  case,  no  fraud  could  be  perpetrated. 

Now,  in  the  case  before  us  there  is  no  doubt  that  credit  was  intended 
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to  be  given,  and  actually  was  given,  to  the  estate  of  NeaL  Davidson, 
and  the  notes  sued  on  were  signed  by  the  defendant  as  administratrix 
of  the  estate  of  Neal  Davidson,  to  cover  a  debt  in  the  acconnt  of 
Carroll,  Hoy  &  Co.  against  said  estate,  at  the  instance  and  request  and 
under  the  advice  of  the  plaintiffs.  The  notes,  then,  merely  evidence 
the  debt.  Whether  it  can  be  enlorced  or  not,  is  immaterial.  One  con- 
tracting with  a  minor,  is  his  creditor  for  whatever  the  latter  may  owe 
him,  regardless  of  liis  ability  to  enforce  the  collection  of  the  same. 
In  this  case  no  fraud  could  have  been  practiced,  because  credit  was 
given  to  the  estate,  and  not  to  the  administratrix,  and  the  powers  of 
the  latter  are  fixed  in  the  law,  which  all  persons  are  presumed  to  know. 
Hence  there  is  no  reason  for  the  rule,  and  I  do  not  think  it  applies  to 
this  case.  Where  the  reason  of  a  law  ceases,  the  law  itself  should 
«ease. 
I  therefore  dissent  in  this  case. 


No.  2921. — State  op  Louisiana  r.  BenjamiiI  Forrest  wIS' 

M  ifltfi 
Id  a  crhninal  case  the  aocnsed  is  entitled  to  an  appeal  from  the  yordict  of  the  Jnry  and  the  23  433 
jodgment  of  the  court  thereon,  if  the  offense  charged  is  of  sufficient  magnitude  to  give  }^  .^S, 
the  appellate  court  Jarisdiction,  without  reserving  hilLi  of  exceptions  during  the  prog- 
ress of  the  trial,  or  making  a  motion  in  arrest  of  Judgment  or  making  a  formal  assign- 
ment of  errors  apparent  on  the  face  of  the  record.  13  An.  466,  489. 
Except  for  the  crimes  of  murder,  arson,  robhery,  forgery  and  oonnterfelttng,  all  proseon- 
tions  must  be  commenced  by  the  finding  of  the  indictment  or  by  filing  the  informa* 
tion  within  one  year  next  after  the  offense  shall  have  been  committed.  Re-vised  Statutes 
of  1870,  %  986.  Therefore  if  the  accused  has  been  tried  and  conyicted  of  the  crime  of 
borae  stealing,  and  has  taken  an  appeal  therefrom,  the  verdict  will  be  set  aside  and  the 
Judgment  of  the  court  below  reversed,  if  the  record  shows  that  the  information  was  not 
iiled  until  more  than  one  year  had  elapsed  after  the  offense  was  committed. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Bouge.  Posey f  J.  Jf.  A.  Sstevan,  District  Attorney,  for  the  State. 
J.  T.  Howell,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  The  information,  filed  in  this  case  on  the  eighth 
of  November,  1869,  charged  the  defendant  with  having  stolen  a  horse 
on  or  about  the  first  day  of  January,  1863.  He  was  convicted  and 
sentenced,  and  he  has  appealed.  There  was  no  motion  to  quash  the 
iofonnation,  no  bill  of  exceptions  taken  during  the  progress  of  the 
trial,  no  motion  in  arrest  of  judgment,  nor  formal  assignment  of  errors 
on  the  face  of  the  record. 

Bat  upon  the  authority  of  the  cases  of  State  v,  Henderson  and  State 
c.  Conner,  13  An.  486  and  489,  which  favor  the  liberty  of  the  citizen, 
we  feel  it  to  be  our  duty  to  entertain  the  appeal. 

It  is  not  charged  that  the  prisoner  had  fled  from  justice,  or  that  the 
crime  was  not  discovered  or  denounced  until  within  one  year  before 
the  information  was  filed.  Except  under  these  circumstances,  the  law 
prescribes  that  '^  no  person  shall  be  prosecuted,  tried  or  punished  for 
any  offense,  willful  murder,  arson,  robbery,  forgery  and  counterfeitiDg 
55 
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excepted,  unless  the  indictment  or  presentment  for  the  same  be  fooDd 
or  exhibited  within  one  year  next  after  the  offense  shall  be  done  or 
committed,"  etc.     Revised  Statutes  of  1870,  p.  195,  §  98G. 

The  conviction  was  on  an  information  which  is  clearly  insufficient,, 
as  more  than  one  year  had  elapsed  between  the'  commission  of  the 
offense  and  the  prosecution. 

It  is  therefore  ordered  that  the  verdict  of  the  jury  be  sot  aside,  and 
that  the  judgment  of  the  district  court  be  arrested. 


No.  2232. — ^JoHN  A.  Stevenson  v.  John  G.  Prather  ct  als 

The  sale  by  an  absentee  of  a  part  interest  in  a  steamboat,  to  a  resident  of  tlio  State,  will  not 
defeat  the  right  of  attachment  which  the  creditor  had  against  the  boat  for  a  debt  which 
the  absentee  had  contracted  before  the  sale;  the  right  of  the  creditor  to  the  writ  of 
attachment  against  the  boat  being  in  no  wise  impaired  by  a  sale  of  a  part  thereof  to  a 
resident  of  the  State,  who  was  afterward  taken  into  the  firm  as  a  commercial  partner. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     TJi^ard^ 
J.    Gii'en  Campbell,  for  plaintiff  and  appellee.    Randolph,  Sinffleton 
<£*  Browne,  for  defendants  and  appellants* 

LuDELiNO,  C.J.     This  suit' was  commenced  by  attaching  the  inter- 
ests or  shares  of  three  of  the  owners  of  the  steamboat  Bart  Able,  on  a 
debt  created  by  them,  before  W.  C.  Harrison,  the  other  joint  owner  of" 
the  boat,  had  acquired  an  interest  in  the  boat. 

W".  C.  Harrison  moved  to  dissolve  the  attachment,  on  the  ground 
that  the  owners  were  commercial  partners,  «aud  he  resided  in  this- 
State.     There  was  judgment   maiutainiug  the  attachment,  and  the 
defendants  appealed. 

The  defendants  cite  the  cases  of  Converse,  Kennett  &  Co.  t*.  Steamer 
Lucy  Robinson,  15  An.  434;  2  An.  9H2;  5  An.  262:  13  An.  1:90,  and  10 
An.  726,  in  support  of  the  position  assumed  by  them  in  asking  to  have 
the  attachment  dissolved.  If  the  debt  sued  upon  had  been  contracted 
by  the  partnership,  of  which  W.  C.  Harrison  lormed  a  member,  tliese 
avithoritics  would  be  in  point.  But  the  evidence  shows  that  the  debt 
was  contracted  by  John  G.  Prather,  W.  G.  Thorwegeu  and  J.  W. 
Tcrrill,  before  Harrison  became  a  part  owner  of  the  steamboat,  or 
connected  with  the  partnership  engaged  in  running  the  boat. 

In  the  case  of  Owen  v.  Davis,  15  An.  22,  this  court  recognized  tlic 
right  of  the  creditors  of  the  absent  joint  owners  of  a  steamboat  to 
.attach  their  shares,  and  to  have  a  privilege  resulting  from  the  attacli- 
ment,  entitling  them  to  bo  paid  by  preference  over  the  ordinary 
creditors  of  the  commercial  partnership  engaged  in  running  the  boat. 

The  law  authorizes  the  property  of  an  absent  debtor  to  bo  attached 
in  this  State.  It  would  be  singular  if  by  transferring  an  undivided 
interest  in  the  property,  the  debtor  could  deprive  the  creditor  of  this 
right  against  his  remaining  interest. 

It  is  therefore  ordered  that  tho  judgment  of  the  lower  court  be- 
affirmed,  with  costs  of  appeal* 
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No.  3229. — E.  B.  Pendleton  v.  Eaton  &  Barsto.v  and  Sheriff. 

Ad  act  of  sale  of  personal  property,  oonsiating  of  goods,  wares  and  merchandise  in  a  store, 
in  block,  without  fixing  a  price  or  delivery,  is  null  as  against  a  seizing  creditor,  and  a 
third  part3'',  who  claims  to  have  purchased  such  goods  l)efore  tlie  seizure,  who  resorts  to 
the  eqnitable  remedy  of  injanction  to  stay  the  sale  thereof  on  the  ground  of  ownership 
in  himself  under  his  purchase,  will  be  condemne<l  to  pay  the  highest  rate  of  exemplary 
damages  for  his  abuse  of  the  equitable  remedies  which  are  given  by  the  law  to  enable 
parties  to  protect  themselves  against  unjust  attacks. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides* 
Orsborn,  J.    B,  A.  Hunter  and  Willmm  A,  Seay,  for  plaintiff  and 
appellee,    ff,  8.  Losee,  ior  defendants  and  appellants. 

LuDELiXG,  C.  J.  The  plaintiff,  claiming  to  be  the  owner  of  certain 
personal  property  sized  under  an  execution  issued  in  the  suit  of  Eaton 
&  B  irstow  V.  John  Frazer,  enjoined  the  sale  thereof. 

The  exception  to  the  jurisdiction  of  the  court,  ratione  materia,  waa 
properly  overru  ed;  the  property  seized  exceeds  in  value  five  hundred 
dollars. 

On  tlie  trial  the  plaintiff  offered  in  evidence  an  act  of  sale  passed 
before  a  notary  i^ublic  a  few  days  before  the  seizure,  but  recorded  only 
after  the  seizure,  to  the  reception  whereof  the  defendant  objected  on 
the  ground  that  the  same  was  not  recorded  until  after  the  seizure,  and 
that  the  petition  for  injunction  does  not  allege  any  such  act  existed. 
The  judge  a  quo  received  the  evidence,  and  wo  think  properly.  The 
objection  that  the  act  was  not  recorded  goes  to  the  effect  rather  than 
to  tlie  admissibility  of  the  evidence.  The  objection  that  the  plaintiff 
did  not  set  forth  how  he  becamo  the  owner,  has  no  force. 

The  defendant  took  another  bill  of  exceptions  to  the  ruling  of  the 
district  judge  excluding  evidence  to  show  that,  several  days  after  the 
transfer  to  Pendleton,  the  plaintiff  in  injunction,  the  debtor,  Eraser,, 
had  settled  with  H.  S.  Losee  for  one  of  the  accounts  which  was  included 
jn  the  sale  to  Pendleton,  by  having  the  amount  thereof  credited  on  a. 
debt  due  by  himself,  on  the  ground  that  Pendleton  was  not  a  party  to 
that  act,  that  any  one  had  a  right  to  pay  the  debt  of  another,  and 
that  the  fact  was  irrelevant.  We  think  the  fact  should  have  been  per- 
mitted to  be  proved.  Fraud  and  simulation  may  be  proved  by  any 
means  in  the  power  of  the  party  alleging  either.  And  this  act  of 
receipting  an  account  alleged  to  have  been  sold  to  another,  in  con- 
sideration of  receiving  a  credit  on  a  debt  due  by  himself,  showed  how 
one  of  the  parties  to  the  simulation  regarded  it,  and  it  further  explained 
the  nature  of  Eraser's  possession. 

An  e;^amination  of  the  evidence  has  convinced  us  that  the  plaintiff 
has  failed  to  establish  any  right  to  the  property  seized.     The  only 
evidence  offered  by  him  to  prove  his  title  is  a  written  act  passed  before 
a  notary  public  a  few  days  before  the  seizure,  and  not  recorded  until 
after  the  seizure,  and  his  own  testimony  that  '^  for  his  own  convenience 
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he  left  Fraser  as  liis  agent  in  charge  of  the  business  during  his  absence. 
He  visited  the  store  whenever  Lo  came  to  town,  and  Fraser  conducted 
the  business  as  his  agent.'* 

The  evidence  shows  that  a  sale  of  all  the  goods  and  accounts,  en 
glohOf  was  made  by  Fraser,  who  remained  in  possession  and  carried  on 
the  business  without  any  perceptible  change.  The  sign  over  the  door, 
*'J.  Fraser,"  remained  the  same  after  as  before  the  sale,  and  no 
delivery  of  the  property  seems  ever  to  liave  been  made  to  Pendleton, 
and  no  price  is  proved  to  have  been  paid. 

"It  is  the  duty  of  the  court  to  mulct  in  exemplary  damages  those 
who  wantonly  abuse  tlie  equitable  remedy  of  injunction."  11  La.  486 ; 
2  An.  360 5  5  An.  155, 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
annulled,  and  that  the  defendants,  Eaton  &  Barstow,  recover  from  the 
plaintiff,  Eugene  B.  Pendleton,  and  his  surety,  Moses  Mayer,  in  solido, 
twenty  per  centum  on  the  amount  of  the  judgment  enjoined,  as 
damages,  and  costs  of  both  courts. 

Rehearing  refused. 


No.  2296. — James  Meagher  v,  A.  B.  Reading. 

A  promise  to  sell  a  lot  of  cotton  is  void  as  against  an  innocent  third  purchaser,  to  iwhom  it 
was  sabsequently  sold  and  delivered,  if  the  price  had  not  been  paid  and  tlie  cotton 
delivered  before  the  second  sale  and  delivery. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Tlieardj 
J.  Hays  (&  New  and  O,  Eoselius^  for  plaintiff  and  appellee. 
Samuel  B,  Walker,  for  defendant  and  appellant. 

Wyly,  J.  The  defendant  has  appealed  from  a  judgment  condemn- 
ing him  to  deliver  to  the  plaintiff  one  hundred  and  t\Yenty-four  bales 
of  cotton,  sequestered  as  the  property  of  the  latter. 

The  ownership  of  the  property  claimed  by  the  plaintiff  is  not  satis- 
factorily established  by  the  evidence. 

That  the  plaintiff  made  an  agreement  with  A.  P.  Bush,  of  Hines 
county,  Mississippi,  for  the  purchase  of  the  cotton  in  1863,  there  is  no 
doubt,  and  that  this  contract  was  modified  by  a  verbal  agreement 
between  the  same  parties  in  1865,  there  is  no  doubt;  but  the  evidence 
fails  to  satisfy  us  that  the  promise  to  sell  was  ever  consummated  by 
the  payment  of  the  price  and  by  delivery  of  the  thing. 

It  is  true  Bush  testifies  that  he  made  the  delivery,  but  this  contra- 
dicts his  sworn  statement  in  the  suit  of  Bush  v.  Birdsong,  in  the  County 
Court  of  Warren  county,  Mississippi,  where  this  identical  property  was 
in  contestation,  and  he  recovered  it  in  May,  1866,  upon  his  afiidavit 
that  he  was  the  owner  thereof,  a  copy  of  the  said  proceedings  being  in 
evidence.    The  delivery  is  also  contradicted  by  his  sworn  statements 
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and  hy  other  proof  in  the  suit  of  James  Meagher  v.  A.  P.  Bash  et  als.,. 
in  the  Special  Court  of  Equity,  at  Jackson,  Mississippi,  in  July,  1865, 
in  Tvhicli  the  validity  of  the  said  purchase  was  involved,  a  copy  ot  said 
procecilings  also  being  in  evidence. 

There  is  no  doubt  that  the  defendant  obtained  the  cotton  from  Busb 
under  the  contract  of  sale  made  by  the  latter  to  one  Mahone,  in  1865,. 
from  whom  the  defendant  acquired  title.  This  cotton  having  been  seized 
and  taken  from  the  defendant  by  process  of  court  in  Warren  county, 
Mississippi,  and  subsequently  released  by  the  County  Court  of  said 
county  to  the  said  Bush,  was  by  the  latter  redelivered  to  the  defendant, 
and  by  him  shipped  to  this  city. 

We  think  the  plaintiff  has  failed  to  make  out  his  case. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  annulled,  and  it  is  ordered  that  there  be  judgment  for  the  detend- 
ant,  plaintiff  paying  all  costs. 

Behearing  refused. 


Xo.  22:^2. — Carondelet  Canal  Navigation  Company  v.  Widow  Db 

St.  Romes. 

Tho  defendant  can  not  be  permitted  to  qaeation  the  validity  of  the  claim  on  which  a  jndg-- 
ment  Las  been  rendered  in  a  suit  to  revive  it,  the  object  of  revival  being  only  to  inter- 
rupt the  current  of  prescription.    lievised  statutes  of  1670,  section  2813. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Cooley,  J. 
C7.  Du/our  and  H.  D.  Ogden,  for  plaintiff  and  appellee.     Charvet  (C* 
BuplavticTj  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  This  is  an  action  to  revive  a  judgment  updcr  the 
aetof  1853. 

The  defendant  avers  that  she  was  not  legally  cited,  and  that  she 
never  signed,  nor  authorized  any  one  to  sign  lor  her,  the  obligation 
sued  upon. 

The  reccyrd  shows  that  she  was  legally  cited.  It  is  therefore  unnec- 
essary to  decide  whether,  in  an  action  of  this  kind,  the  irregularity  of 
the  original  proceedings  on  account  of  a  want  of  citation,  can  be 
inquired  into.  The  second  grounds  should  have  been  urged  and  estab- 
lished before  judgment. 

The  object  ^f  this  proceeding  is  merely  to  keep  in  force  the  judg- 
ment rendered  in  1859  by  interrupting  prescription.  Acts  of  1853,, 
Ray's  Revised  Statutes,  section  2813.  The  verity  of  the  obligation 
sued  on  is  established  by  the  original  judgment — ^it  is  res  judicata. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed,  with  costs  of  appeal. 

Mr.  Associate  Justice  Howell  recused. 
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No.  2220. — ^A.  N.  Denouvion,  Tutrix,  v.  Hodgson  &  Lytle  et  al. 

An  agreement  by  which  the  leased  property  has  been  ta.ken  back  by  the  lessor  and  relet  to 
another  party  for  a  portion  of  the  time  of  the  first  lease,  will  discharge  the  surety  of  the 
first  lessee,  unless  it  be  shown  that  he  consented  to  the  change.    5  K.  213. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooley,  J. 
Cooley  &  Phillips,  for  plaintiff  and  appellee.  A.  Saucier,  for 
defendants  and  appeUants. 

Taliaferro,  J.  The  plaintiff,  by  her  agent,  leased  to  Hodgson  & 
Lytle  the  Delta  Warehouse,  with  the  lots  around  it,  and  the  appurte- 
nances, etc.,  for  the  term  of  one  year,  commencing  on  the  first  of  June, 
1863,  and  to  end  on  the  thirty-first  of  May,  1869,  for  the  aggregate 
fium  of  $6800,  at  the  rate  of  $500  per  month  for  the  first  four  months, 
And  at  the  rate  of  $600  per  month  for  each  succeeding  month.  The 
lease  was  made  by  notarial  act. 

The  plaintiff  alleges  that  George  W.  Hynson,  who  is  also  sued  with 
Hodgson  &  Lytle,  bound  himself  as  their  sureties  to  the  extent  of 
$2000,  and  that  this  obligation  as  surety  for  the  payment  of  the  rent 
was  entered  into  verbally  by  Hynson  in  presence  of  witnesses. 

The  parties  plead  separate  answers,  the  substance  of  which  is  that 
the  plaintiff,  by  taking  back  the  leased  premises  and  letting  them  to 
other  parties,  annulled  the  contract.  The  answer  of  Hynson  denies 
having  entered  into  any  contract  as  with  plaintiff  as  alleged,  and  if  lie 
<Iid  so  contract,  he  was  released  by  the  act  of  plaintiff  in  taking  pos- 
session of  the  property  and  leasing  it  to  other  parties  without  bis 
consent.  Judgment  was  rendered  against  Hodgson  &  Lytle,  in  solidOy 
for  $5450,  with  legal  interest,  etc.,  and  against  Hynson  for  $2000,  with 
legal  interest  from  first  January,  1869.  From  this  judgment  Hynson 
a,lone  appeals. 

It  is  shown  that  about  the  first  of  December  next  ensuing  the  date 
of  the  lease,  the  lessees  refused  to  keep  the  leased  property  longer, 
and  that  Hodgson  tendered  possession  of  it  to  the  plaintiff^s  agent, 
offering  him  at  the  time  the  keys  of  the  buildings.  The  agent,  it  seems, 
with  some  hesitation  took  the  keys  and  handed  them  over  to  Enower, 
of  the  firm  of  Knower  &  WaLden,  to  whom  the  agent  afterward  leased 
the  property  from  and  after  the  first  of  December,  1868.  In  taking 
the  property  back,  the  agent  informed  Hodgson  that  in  doing  so  it  was 
not  his  intention  to  release  Hodgson  &  Lytle  or  Hynson  from  their 
obligations  under  the  contract.  Hynson,  it  is  not  shown,  was  a' party 
to  this  arrangement.  Neither  does  it  appear  that  he  knew  anything 
about  it,  or  ever  consented  to  it. 

Hynson  places  his  defense  upon  this  ground,  and  also  that  a  promise 
to  pay  the  debt  of  another  can  only  be  established  by  written  evidence. 
It  is  held  on  th^  part  of  the  plaintiff  that  a  distinction  is  to  be  takeu 


r 


NEW  ORLEANS,  MAY,  1871.  439 

DenouTkm  v.  Hodgson  &  Lytle  et  al. 

between  a  promise  to  pay  the  debt  of  another  and  an  obligation  to 
become  merely  the  surety  of  another.  This  question  we  do  not  feel 
•called  upon  to  decide,  as  we  think  by  the  laches  of  the  plaintiff  in  not 
•obtaining  the  consent  of  the  party  alleged  to  have  been  surety  of  the 
lessees  to  the  new  lease,  he  was  thereby  released.  Articles  2675,  2676, 
m7,  2679  and  SOrJO  of  the  Ciyil  Code;  5  Bob.  213. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
•ordered  that  there  be  judgment  ior  the  defendant,  the  plaintiff  and 
appellee  paying  costs  in  both  courts. 


No,  3116. — Fannie  C,  Oliver  and  Husband  v.  L.    B.    Patries, 

Sheriff,  et  al. 

A  sole  of  a  plantation  by  the  husband  to  the  wife  whereby  the  wife,  in  payment,  credits  her 
Judgment  against  her  husband  for  a  portion  of  the  price  and  for  the  balance  she  assumes 
and  obligates  herself  to  pay  certain  mortgages  which  her  husband  has  placed  on  the 
plantation,  is  absolutely  null  and  void,  and  conveys  no  title  whatever  to  the  wife, 
because  the  wife  is  prohibited  IVom  assuming  or  contracting  to  pay  the  debts  of  her 
hosband.    C.  C.  1790. 

In  ench  a  case  the  obligation  of  the  seller  is  vitiated  as  well  as  that  of  the  buyer,  and  the 
fact  that  a  portion  of  the  price  of  the  place  paid  by  the  wife  was  permitted  and  was  legal, 
will  not  render  valid  the  sale  so  as  to  drive  the  mortgage  creditors  to  the  direct  action  of 
nullity. 

The  seizure  and  sale  by  the  mortgage  creditors  of  the  husband  can  not,  therefore,  be  stayed 
by  the  writ  of  injunction  taken  out  by  the  wife,  founded  on  her  ownership  and  title  to 
the  plantation  as  transferred  to  her  by  her  husband. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Coup6e.     Miller,  J.     John   Toistf   lor  plaintiffs  and  appellees. 
Thomas  N,  Hughes,  for  defendants  and  appellants. 

Wtly,  J.  On  the  niotli  of  January,  1867,  the  plaintiff  obtained  a 
jadgment  of  separation  of  property  and  for  $37,500  against  her  hus- 
band, Aiistide  Bienvenu.  On  the  fifteenth  of  January,  1867,  the  said 
Bienvenu  transferred  to  his  said  wife  a  plantation  in  the  parish  of 
Pointe  Couple  for  the  consideration  and  price  of  $25,000,  payable  as 
follows :  $5419  50  cash,  lor  which  ''Mrs.  Bienvenu  grants  her  husband 
a  partial  acquittance  and  discharge  as  so  much  paid  on  account  of  her 
jadgment  against  him,"  and  for  the  balance  of  the  price  she  assumed 
the  payment  of  certain  mortgage  notes  given  by  her  husband,  bearing 
oa  said  property,  amounting  to  $19,580  48.  On  the  eighteenth  of 
March,  1867,  the  same  property  was  seized  under  a  writ  of  fieri  facias 
issued  against  her  husband  on  the  judgment  of  James  Inness  r. 
A.  Bienvenu,  on  the  docket  of  the  district  court  of  the  parish  of 
Pointe  Coupee,  the  debt  upon  which  the  judgment  of  the  said  Inness 
was  based  being  the  same  assumed  by  the  said  Mrs.  Bienvenu  as  part 
«f  the  purchase  price  in  the  conveyance  from  her  said  husband. 
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This  suit  was  instituted  to  arrest  said  sale,  and  an  injunction  was 
sued  out  for  that  purpose  by  the  plaintiff  herein  on  the  followiog 
grounds : 

First — That  the  judgment  rendered  in  the  suit  of  Inness  v.  BieD- 
venu,  No.  892,  under  which  the  fieri  facias  was  issued,  was  null  and 
Yoid,  the  defendant  being  a  resident  of  New  Orleans,  having  never 
been  cited  nor  made  any  appearance  therein. 

Second — That  the  mortgage  granted  by  A.  Bienvenu  to  Inness  on 
the  third. March,  1859,  had  lost  its  rank  for  want  of  reinscriptioD, 
having  been  first  recorded  on  the  first  of  April,  1859,  and  was  not 
reinscribed  until  the  twenty-third  May,  1870. 

Third — ^The  plaintiff,  Mrs.  Bienvenu,  is  owner  of  the  property  under 
a  valid  and  recorded  title,  and  it  can  not  be  seized  under  a,  fieri  facias 
issued  against  her  husband ;  that  if  liable  at  all  for  the  claim  of  Inness 
against  her  husband,  he  must  proceed  by  the  hypothecary  action.' 

The  answer  of  the  defendant,  Inness,  contains  a  general  denial,, 
alleges  the  judgment  of  Inness  against  Bienvenu  to  be  good  and  valid^ 
denies  the  failure  to  reinscribe  mortgage,  and  alleges  that  plaintiff, 
Mrs.  Bienvenu,  acquired  the  property  from  her  husband  by  act  passed 
on  the  fifteenth  January,  1867,  and  assumed  therein  the  payment  of 
the  notes  and  mortgage  due  by  her  husband  on  the  property ;  that 
this  act  was  duly  recorded  on  the  twenty-second  January,  1867, 
''whereby  the  mortgage  contained  in  the  act  of  third  March,  1856,  was 
duly  reinscribed." 

The  defendant  also  pleads  in  reconvention  the  assumpsit  of  plaintiff, 
contained  in  the  act  of  sale  of  the  property  by  her  husband  of  the 
fifteenth  January,  1867,  and  asks  for  judgment  thereon  against  her  for 
$4676  96,  besides  interest. 

The  court  held  that  the  husband  had  acquiesced  In  the  judgment 
obtained  against  him  by  Inness  in  suit  No.  892,  and  that  the  grounds 
of  nullity  set  up  can  not,  therefore,  be  urged  now  by  plaintiff  in 
injunction  against  it. 

The  court  also  decided  that  the  mortgage  contained  in  the  act  of 
sale  from  Inness  to  Bienvenu  of  the  third  March,  1859,  had  lost  its 
rank  by  the  failure  to  reinscribe  it,  and  that  the  plaintiff  is  not  bound 
on  her  assumpsit  to  pay  the  same  as  a  debt  of  her  husband. 

Judgment  was  rendered,  making  the  injunction  perpetual  and  dis- 
missing the  claim  in  reconvention.  Inness,  the  defendant  in  injunc- 
tion, has  appealed. 

The  main  question  in  this  controversy  is,  to  whom  does  the  property 
under  seizure  belong  t 

If  it  belongs  to  her  husband,  the  plaintiff  has  no  right  to  enjoin  its 
sale  by  his  judgment  creditor,  even  though  slie  have  a  superior  mort- 
gage thereon,  and  if,  on  the  other  hand,  she  owns  the  property,  o£ 
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coarse  she  has  the  right  to  restrain  its  sale  by  a  jadgment  creditor  of 
her  husband  enforclDg  a  mortgage  against  it  that  has  perempted  by 
failing  to  reinscribe  it,  and  she  has  also  the  right  to  sot  np  the  nullity 
of  the  jadgment  nnder  which  her  property  is  seized. 

The  plaintiff  derived  title  from  her  husband  and  she  is  resisting  the 
claim  of  her  husband's  vendor,  which  she  assumed  as  part  of  the  price. 

It  is  very  clear  that  the  plaintiff's  assumpsit  of  $19,580  of  her  hus- 
band's debts,  as  part  of  the  price,  is  prohibited  by  article  2412  of  the 
Civil  Code;  and  by  article  1784,  contracts  between  the  husband  and 
.the  wife  are  forbidden.  The  only  exception  is  found  in  article  2421, 
which  declares  that : 

*'  A  contract  of  sale  between  husband  and  wife  can  take  place  only 
in  the  three  following  cases : 

^^  First — When  one  of  the  spouses  makes  a  transfer  of  property  to 
the  other,  who  is  judicially  separated  from  him  or  her,  in  payment  of 
his  or  her  rights. 

*'  Second — When  the  transfer  made  by  the  husband  to  his  wife,  even 
thongti  not  separated,  has  a  legitimate  cause,  as  the  replacing  of  her 
dotal  or  other  effects  alienated. 

'*  Tliird — When  the  wife  makes  a  transfer  of  property  to  her  hus- 
band in  payment  of  a  sum  promised  to  him  as  a  dowry."      •       •       ♦ 

Now,  the  plaintiff  contends  that  her  obligation  to  pay  $19,580  as 
part  of  the  price,  is  an  absolute  nullity ;  but  that  the  sale  is  neverthe- 
less valid  because  the  other  part  of  the  price,  to  wit:  $5419  50,  was 
duly  credited  on  her  judgment  against  her  husband,  and  f%he  is  pro- 
tected by  that  clause  in  article  2421  which  permits  one  spouse  to  make 
a  transfer  to  the  other,  who  is  judicially  separated,  in  payment  of  his 
or  her  rights. 

If  this  principle  be  correct,  the  effect  would  be  the  same  if  the 
credit  upon  plaintiff's  jadgment  had  only  been  one  dollar  or  one  cent, 
and  thus  for  an  insigaificant  sum  $25,000  worth  of  property  of  her 
hosband,  indeed  his  whole  estate,  might  be  transferred  to  her,  and  it 
would  be  a  valid  giving  in  payment,  although  not  one-thousandth  part 
of  the  consideration  or  price  was  paid.  The  same  prohibition  which 
the  plaintiff  invokes,  to  wit:  articles  1784  and  2412,  to  vitiate  her 
obligation  to  pay  the  $19,580  50,  operates  with  like  effect  upon  the 
corresponding  obligation  of  the  husband.  Article  1784,  which  pro- 
hibits the  contract,  vitiates  the  obligation  of  the  seller  as  well  as  the 
obligation  of  the  buyer,  and  what  is  done  in  contravention  of  a  pro- 
hibitory law  is  an  absolute  nullity.  But  the  plaintiff  claims  owner- 
ship because  of  the  consideration  of  $5419  50,  which  was  credited  on 
her  judgment  against  her  husband.  To  this  we  reply,  your  title  rests 
upon  a  conventional  sale  and  your  vendor  never  consented  to  sell  yon 
the  thing,  worth  $25,000,  for  the  sum  of  $5419  50 ;  and  if  your  title 
56 
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be  maintained  the  court  w^ill  be  enforcing  a  contract  which  the  parties 
never  made.  The  sale  is  an  entirety — the  price^  the  thing  and  the 
consent;  it  can  not  be  both  null  and  valid ;  and  we  can  not  say  that 
the  plaintiff  ought  to  have  a  share  of  the  plantation  equal  to  the  valid 
part  of  the  price,  because  the  parties  in  the  act  never  consented  to 
•convey  an  interest  or  share,  but  the  thing  consented  to  be  conveyed 
was  the  plantation  ;  a  corporeal^  not  an  incorporeal,  was  the  object  of 
the  contract  of  sale  before  us. 

Our  conclusion  is,  that  this  sale,  made  in  contravention  of  a  pro- 
hibitory law,  is  an  absolute  nullity,  and  the  title  of  the  property  never 
passed  out  of  the  husband  of  the  plaintiff.  The  thing  seized  is,  there- 
fore, liable  to  the  pursuit  of  the  judgment  creditor  of  the  owner. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  annulled;  and  it  is  now  ordered  that  the  injunction  herein  be 
•dissolved  and  the  suit  be  dismissed  at  the  costs  of  the  plaintiff  in 
both  courts. 


No.  2025. — Alfred  Marchand  v.  H.  T.  Coffee  and  Wallace  &  Co. 

In  a  snit  against  tho  malcer  and  indorscr  of  a  promisaory  note,  tlio  noto  of  evidonco  of  tli(> 
clerk  of  the  court  below  must  dhow,  in  order  to  bind  tlie  indorser,  that  tho  cerlificato  of 
notice  to  tho  indorser  was  oliered  separately  from  that  of  the  note  and  protest.  There- 
fore if  the  note  of  tho  evidence  only  shows  that  the  note  and  protest  were  offered,  the 
indorser  can  not  be  held,  even  though  the  certificate  of  notice  bo  attached  to  the  act  of 
protest  and  tho  entire  document  be  annexed  to  the  petition.  An  indorser  can  only  be 
l>ound  by  evidence  offered  at  the  trial  to  show  his  liability,  and  he  is  never  in  faolt  for 
not  making  objection  to  the  reception  of  evidence  until  such  testimony  is  offered  as  will 
tlx  his  liability  if  unrebutted. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans. 
Colhns,  J.  Hornor  dc  Benedict,  for  plaintiff  and  appellee.  H,  D. 
Ogden,  for  defendants  and  appellants. 

Taliaferro,  J.  The  defendants  are  sued,  the  one  as  drawer  and  the 
others  as  indorsers  of  a  promissory  note  for  the  sum  of  two  thousand 
dollars.  The  defendants,  Wallace  &  Co.,  called  in  warranty,  D.  G. 
Cook,  who  in  his  answer  excepts  to  the  call  on  the  ground  that  Wal- 
lace d&  Co.  do  not  pretend  that  the  respondent  ever  had  any  dealings 
with  them,  or  that  he  ever  entered  into  any  contract  with  them  in 
relation  to  the  note  sued  on,  or  ever  assumed  the  payment  of  their 
•obligation  thereon  as  indorsers. 

Judgment  was  rendered  as  prayed  for  and  the  defendants  have 
appealed. 

We  see  no  force  in  the  defense.  The  indorsers  introduced  no  evi- 
dence of  any  kind  to  show  liability  resting  on  Cook  in  relation  to  the 
note. 

It  is  ordered  that  the  judgment  of  the  district  court  be  affirmed 
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with  costs,  and  that  the  plaintiff  recoyer  one  hundred  and  fifty  dollars 
from  the  defendants,  Wallace  &  Co.,  as  damages  for  a  Mvolous  ap- 
peal, and  that  they  pay  the  costs  of  this  appeal. 


On  Rehearing. 

HowEix,  J.  On  the  rehearing  granted  in  this  case  to  Wallaee  & 
€o.,  who  are  sued  as  indorsers  of  a  promissory  note,  we  are  called  on 
to  decide  whether  or  not,  where  a  note  and  protest  are  shown,  by  the 
clerk's  minutes  of  evidence,  to  have  been  offered,  the  certificate  of 
notice,  annexed  with  the  other  instruments  to  the  petition  and  found 
io  the  transcript  of  appeal,  is  to  be  deemed  such  part  of  the  protest 
as  to  be  included  in  the  offering  and  making  proof  against  the  in- 
dorsers, and  whether  as  a  consequence  the  note  or  minute  of  evi- 
dence, made  by  the  clerk  on  the  trial,  must  show  specifically  what  is 
offered  and  received  in  evidence^ 

The  first  proposition  must  be  answered  in  the  negative,  and  the 
second  in  the  affirmative. 

The  certificate  of  notice  is  not  a  part  of  the  protest,  but  a  mode  of 
proof,  established  by  law,  that  the  indorsor  is  notified  of  the  protest 
having  been  made,  and  which  the  notary  is  authorized  to  add  to  the 
pfotest    Revised  Statute,  (  2508. 

It  can  not  be  assimilated  to  the  signatures  to  a  note  or  private 
writing  or  considered  as  forming  an  essential  part  thereof  and  of 
coarse  admitted  to  be  genuine  if  no  objection  is  made  to  the  admis- 
sion of  such  note  or  writing.  The  general  denial  admits  the  signa- 
tare,  but  not  the  liability  as  indorser,  which  must  be  established  by 
specific  proof,  distinct  from  the  note  and  protest. 

There  seem  to  be  manifest  propriety  and  necessity  that  the  minute 
of  evidence  should  show  what  evidence  is  offered  and  received  and 
by  whom  offered ;  otherwise  it  would  be  in  the  power  of  the  tran- 
scribing clerk  to  make  evidence  for  the  parties.  Every  document 
filed  in  a  suit  is  not  necessarily  evidence,  and  the  appellate  court  must 
know  what  evidence  is  introduced  by  the  parties  respectively.  Arti- 
cles 476,  477,  482,  483,  C.  P.,  require  that  each  party  shall  produce  the 
witnesses  and  the  evidence  in  support  of  his  demand  or  defense, 
and  shall  have  the  opportunity  to  object  to  the  introduction  of  testi- 
mony, documents  or  other  written  proofs,  and  until  offered,  there  is 
no  occasion  to  object.  It  is  the  duty  of  the  clerk  to  keep  an  accurate 
minute  of  the  proceedings  had,  the  evidence  adduced  and,  whore  re- 
quired by  either  party,  to  take  down  the  testimony  in  writing,  in  order 
that  a  fall  and  correct  transcript  may  be  made.  All  this  we  think  is 
necessarily  implied  and  even  enjoined  by  the  provisions  of  the  above 
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articles  of  the  Code  of  Practice  and  articles  585,  589,  896,  898  and 
899.  See  also  21  An.  335.  In  a  case  like  this,  the  indorser  may  be 
silent  nntil  evidence  is  adduced  to  fix  his  liability  and  he  can  not 
fairly  be  charged  with  raising  a  frivolous  objection,  when  he  urges 
that  no  evidence  has  been  introduced  by  plaintiff  to  establish  his 
liability. 

We  think  the  case  should  be  remanded. 

It  is  therefore  ordered  that  our  former  decree  as  to  defendantSi  Wal- 
lace &  Co.,  be  set  aside,  that  the  judgment  against  them  be  reversed 
and  the  cause  remanded  as  to  them  to  be  proceeded  in  according  to 
law.    Plaintiff  to  pay  costs  of  appeal. 


No.  2289. — Albert  Baldwin  v.  Teresa  I.  Sewbll. 

If  the  consideration  of  a  promissory  note  be  shown  to  be  Confederate  treasnry  notes,  it  can 
not  be  roooTered  from  tlio  maker,  even  though  the  holder  be  a  third  person,  who  acqnlrod 
it  in  good  faith,  for  a  valuable  consideration,  before  matority.  Constitiition,  article  197; 
21  An.  569. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Ooohy,  J. 
£.  W.  Huntington,  for  plaintiff  and  appellee.  Fellowa  &  Mills,  for 
defendant  and  appellant. 

LuDELiNG;  C.  J.  This  is  an  action  on  several  promissory  notes.  The 
demand  is  resisted  on  the  ground,  among  others,  that  the  notes  were 
given  for  Confederate  money  loaned  to  the  maker. 

The  testimony  of  Poole,  the  notary  who  prepared  the  act  of  mort- 
gage given  to  secure  the  payment  of  the  notes,  proves  that  the  lender 
or  his  agent  left  with  him  $15,000  in  Confederate  money  to  be  delivered 
to  the  borrower,  Sewell,  when  the  mortgage  was  executed;  that  he 
deposited  those  Confederate  treasury  notes  in  the  Canal  Bank,  and  on 
the  next  day,  after  the  mortgage  Was  executed,  he  gave  Sewell  his 
check  on  the  bank  for  the  915,000  which  he  had  deposited. 

It  appears  further,  from  the  evidence  in  the  record,  that  Baldwin, 
the  plaintiff,  was  fully  cognizant  of  the  nature  of  the  transaction 
between  the  lender  and  the  borrower,  and  he  can  not  now  pretend  to 
be  a  bona  fide  purchaser  for  value,  before  maturity.  But  even  if  he 
had  been  a  bona  fide  purchaser  for  value,  and  before  maturity,  he  could 
not  recover  in  the  courts  of  this  State.  Constitution,  article  127; 
Groves  v.  Clark  &  Carnal,  21  An.  569. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
avoided,  and  that  there  be  judgment  rejecting  the  plaintiff's  demand, 
with  costs. 

Rehearing  refused. 
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No.  1725. — ^Eugene  Tocrne  v,  Jules  A.  Mathieu. 

Parol  eridence  is  inadmissiblG  to  oontradict  or  vary  a  written  agreement  of  the  parties. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orieans.  Duplan- 
iieTj  J.  A,  L.  Tissot,  for  plaintiff  and  appellee.  Lacey  d  Butler, 
for  defendant  appellant. 

Wylt,  J.  The  defendant  has  appealed  from  a  jadgment  against 
him  on  a  promissory  note.  The  defense  is  '^  that  said  note  was  given 
with  the  understanding  that  valid  and  legal  letters  patent  would  be 
famished  by  plaintiff,  covering  certain  inventions  and  improvements 
for  manipulating  in  fine  qualities  of  cotton,  animal  and  vegetable 
bodies  in  general,  viz:  the  desiccation  and  drying  of  these  substances^ 
that  legal  and  valid  letters  patent  have  not  been  obtained  and  fur- 
nished by  plaintiff,  and  that  by  reason  thereof  the  consideration  of 
said  note  (if  any  ever  existed,  which  is  denied),  has  failed.  . 

The  evidence  does  not  support  the  defense.  The  letters  patent  were 
obtained  by  the  plaintiff  according  to  the  written  agreement  previously 
entered  into  between  him  and  the  defendant,  and  the  patent  had  already 
been  issued  when  the  defendant  gave  the  note.  The  judge  did  not  err 
in  refusing  the  introduction  of  parol  testimony  to  contradict  the  writ- 
ten agreement  of  the  parties,  and  the  defendant's  bill  of  exceptions 
was  not  well  taken. 

The  evidence  shows  that  the  plaintiff  complied  with  his  agreement 
with  the  defendant  in  reference  to  obtaining  the  patent,  and  that  there 
is  no  valid  defense  to  the  note. 

Let  the  judgment  be  affirmed  with  costs. 

Beheariog  refused 


No.  3086. — State  op  Louisiana  v,  G.  W.  Campbell 

Tbe  harden  of  the  taxes  and  charges  on  real  estate  falls  on  the  leaeor,  and  not  on  the  lessee. 
If,  therefore,  the  property  is  exempt  from  taxation  in  the  hands  of  the  ^ssor,  no  taxes 
can  be  imposed  thereon  against  the  lessee. 

APPEAL  from  the  Third  District  Court,  parish  of  Orleans.  Emerson,  J. 
S.  Belden,  Attorney  Genera],  and  Hornor  (&  Benedict,  for  plaintiff 
wd  appellant.    Marr  dc  Foute,  for  defendant  and  appellee. 

Wtly,  J.  This  is  a  suit  against  the  defendant  to  recover  the  State 
taxes  for  1869  on  "  a  lot  of  ground  forming  the  comer  of  St.  Cliarles 
and  Julia  streets,  measuring  108  by  160  feet,  in  square  No.  217,  bounded 
bj  St.  Charles,  Julia,  Carondelet  and  St.  Joseph  streets.  *  , 

The  answer  is  that  the  defendant  is  not  the  owner  of  the  lot  of  ground 
described  in  the  petition ;  that  said  lot  belongs,  and  for  forty  years  has 
belonged  to  the  ''Poydras  Female  Orphan  Asylum,"  and  is  by  law 
exempt  irom  taxation  5  that  on  or  about  the  thirty-first  day  of  March, 
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1859,  the  said  Poydras  Female  Orphan  Asylum,  by  notarial  act,  leased 
the  said  lot  of  ground  to  the  defendant  for  the  term  of  fifty  years,  and 
that  tliere  was  no  stipulation  that  the  defendant  shall  pay  the  taxes  or 
other  real  charges  on  said  lot,  and  by  the  express  terms  of  article  2672 
of  the  Civil  Code,  the  lessor,  and  not  the  lessee^  must  bear  all  the  real 
charges  and  taxes  upon  the  thing  leased.  The  court  gave  judgment 
lor  the  defendant,  and  the  plaintiff  has  appealed. 

We  do  not  find  a  note  of  evidence  in  the  record,  or  that  any  evidence 
whatever  was  introduced  to  support  the  demand  of  the  plaintiff.  We 
find,  however,  in  the  record  the  contract  of  lease  from  the  '*  Poydras 
Female  Asylum"  to  the  defendant.  Whether  it  was  received  in  evi- 
dence or  not,  we  are  not  informed  by  the  record. 

We  see  no  reason  to  disturb  the  judgment  appealed  from- 

Judgment  affirmed. 

Rehearing  refused. 


No.  3222. — J.  A.  S.  Beckham  v.  John  Henderson — Heirs  of  A.  D. 

Palheu.  Warrantor. 

The  heir  becomes  seised  of  the  succession  by  operation  ox  law  from  the  moment  that  it  is 
oponc<l  by.tlie  death  of  the  ancestors,  and  before  taking  any  steps  to  pnt  himself  In  pos- 
session, or  expressing  a  willingness  to  accept,  and  even  thongh  ignorant  that  the 
saccession  has  been  opened  in  his  favor.  Prescription  is  therefore  suspended  by  the 
fact  of  minority  ftom  the  date  that  the  succession  falls  to  the  heir  nntil  his  majority. 

If  the  court  has  Jurisdiction,  the  informalities  prior  to  a  decree  of  sale  of  auccesslon  property 
are  cured,  and  the  purchaser  is  protected  against  such  irregularities.  But  if  property  be 
sold  under  such  decree  that  belongs  to  another,  and  does  not  belong  to  the  succession, 
then  and  in  that  case  the  owner  of  such  property  oaunot  be  precluded  from  showing  the 
facts  and  recovering  his  own. 

APPEAL  from   the  Fifth  Judicial  District  Court,  parish  of  East 
Feliciana.    Posey,  J.     Crosa  &  Hardee,  for  plaintiff  and  appellee. 
McYea  &  Kilbourne,  for  defendants  and  appellants. 

This  case  was  tried  by  a  jury  in  the  court  below. 

Howe,  J.  In  the  year  1831  or  1832,  John  A.  Beckham,  the  father  of 
plaintiff,  married  Jane  Coleman,  who  died  in  1836,  leaving  an  infant 
child,  Rosana  Jane  Beckham.  On  the  first  of  November,  1838,  he 
married  Lucy  L.  Smith,  who  died  on  the  second  of  March,  1841,  leav- 
ing no  other  descendant  but  plaintiff;  and  in  September  of  the  same 
year  plaintiff's  father  also  died,  leaving  but  the  two  children,  to  wit: 
Rosana  by  his  first  wife,  Jane  Coleman  and  plaintiff  by  his  last  wife, 
Lucy  Smith.  In  the  year  1852  Rosana  died,  being  at  the  time  of  her 
death  about  fifteen  or  sixteen  years  old.  The  plaintiff  claims  that  his 
father  purchased  this  land  during  the  lifetime  of  his  first  wife,  Jane 
Coleman,  and  at  her  death,  Rosana,  her  only  surviving  child,  became 
the  owner  of  an  undivided  half  of  the  same,  and  at  Rosana's  death 
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plaintiff  inherited  all  of  her  rip;hts.  It  is  not  claimed  that  plaintiff 
or  his  half  sister,  Rosana,  was  ever  divested  of  the  title  to  this  land 
by  any  proceeding  contradictorily  with  either  of  them;  bat  the  answer 
alleges  that  the  defendant  purchased  the  land  from  A.  D.  Palmer  on 
the  twentieth  of  March,  1853;  that  A.  D.  Palmer  purchased  from  Adam 
Palmer  on  the  seventh  May,  1849,  and  that  Adam  Palmer  purchased  it 
at  the  probate  sale  of  John  A.  Beckham,  deceased,  and  that  the  same 
was  sold  under  a  regular  decree  of  the  court  to  pay  debts.  This  pro* 
bate  sale  was  made  on  the  first  of  July,  1848,  and  the  land  was  sold  as 
tlie  property  of  John  A.  Beckham,  deceased. 

The  case  was  submitted  to  a  jury,  whose  verdict  is  embodied  in  the 
decree  of  the  court,  recognizing  the  plaintiff  as  the  owner  of  one  un- 
divided half  of  the  land,  and  fixing  the  value  of  the  improvements  at 
$1000,  one-half  of  which  was  to  be  paid  by  plaintiff. 

There  was  judgment  in  favor  of  the  defendants  against  the  warrant- 
ors for  $2530,  and  both  defendants  and  the  warrantors  have  appealed. 
Iq  argument,  they  rely  upon  the  following  grounds  of  defense  for  a 
reversal  of  the  judgment : 

Firsi—Tihe  prescription  of  ten  years. 

S^^nd — That  their  title  to  the  entire  tract  of  land  is  perfect,  they 
having  in  good  faith  purchased  the  same  nt  judicial  sale  made  under 
and  in  conformity  with  the  decree  of  a  court  having  jurisdiction. 

I.  Upon  the  point  of  prescription,  they  urge  that  the  plaintiff  was 
twenty -seven  years  old  when  suit  was  filed,  and  that  six  years  of  pre- 
scription had  unquestionably  accrued  in  favor  of  apfiellants;  that 
from  the  death  of  Jane  Coleman,  in  1836,  until  1855,  when  the  statute 
was  passed  which  by  operation  of  law  accepted  the  succession  for 
plaintiff  with  benefit  of  inventory  [acts  of  1855,  144],  her  succession 
was  vacant;  that  prescription  runs  against  a  vacant  succession;  that 
Adam  Palmer  bought  and  entered  into  possession  in  July,  1848,  and 
that  six  years  and  eight  months  elapsed  before  the  legal  acceptance  of 
the  succession  for  the  plaintiff,  by  act  of  March,  1855;  that  this  accept- 
ance did  not  interrupt  but  suspended  prescription,  and  that,  therefore, 
adding  the  two  periods  together,  we  have  twelve  years  and  eight 
months  of  time  during  which  prescription  ran  between  the  possession 
of  Adam  Palmer  and  the  beginning  of  the  suit. 

The  answer  to  this  ingenious  but  unsound  argument  is  that  the 
saccession  of  Jane  Coleman  was  not  vacant,  as  contended  for.  The 
authority  cited  to  prove  that  it  was,  Poultney  v.  Cecil,  8  La.  321,  was 
decided  under  the  Code  of  1808.  If  that  code  were  still  in  force,  the 
appellants'  syllogism  would  be  less  defective.  But  under  the  Code  of 
I^  tlie  heir  becomes  seized  of  the  succession  by  operation  of  law 
from  the  moment  it  is  opened  by  the  death  of  the  ancestor,  before 
taking  any  steps  to  put  himself  in  possession,  or  expressing  any  will- 
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ingness  to  accept,  and  eveu  thougb  ignorant  that  the  snccession  has 
been  opened  in  his  favor.*    C.  C.  934,  939.    And,  therefore,  in  the  case 
of  Calvit  V,  MulhoUan,  the  facts  of  which  were  practically  identical 
with  those  in  the  case  at  bar,  it  was  held  that  prescription  was  sus- 
pended by  the  iact  of  minority  after  June  20, 1825,  the  date  of  promul- 
gation of  the  latter  code.    The  plea  of  prescription  must  therefore  fail. 
II.   Upon  the  second  point  the  appellants  urge  that  the  property  in 
dispute  was  inventoried  as  the  property  of  John  A.  Beckham ;  that  his 
administrator  applied  for  and  obtained  a  decree  to  sell  the  same  to  pay 
debts;  that  the  decree  came  from  a  competent  court;  that  the  sale  was 
made  and  Adam  Palmer  became  the  purchaser;  that  he  sold  to  A.  D. 
Palmer,  and  A.  D.  Palmer  to  the  present  possessor,  John  Henderson, 
and  that  this  decree,  under  which  the  probate  sale  was  made,  protects 
the  purchaser  in  such  a  way  as  to  give  him  title,  not  only  to  the  por- 
tion of  the  land  which  belonged  to  John  A.  Beckham^s  succession  at 
the  moment  of  sale,  but  to  the  portion  which  at  that  moment  belonged 
to  some  one  else ;  and  in  support  of  this  position  we  are  referred  to  the 
case  of  Lalamie^s  Heirs  t^.  Moreau,  13  L.  431,  and  to  other  cases  which 
follow  the  principle  there  settled.    We  do  not  understand  the  decision 
cited,  and  the  numerous  decisions  which  have  been  based  upon  it,  to 
settle  any  other  principles  than  these— ;that  informalities  prior  to  a 
decree  would  not  cause  it  to  be  a  nullity,  the  court  having  jurisdiction, 
and  that  such  a  decree  cures  preceding  irregularities,  and  as  to  them 
protects  the  purchaser.    But  we  have  not  been  referred  to  any  author- 
ity, nor  do  w^e  think  any  ought  to  exist,  declaring  a  decree  of  sale  in 
the  succession  of  A,  and  a  sale  thereunder  of  property  which  belongs, 
not  to  A's  succession,  but  to  B,  can  preclude  B  from  showing  the  facts 
and  recovering  his  own. 
Judgment  affirmed. 


No.  2217. — H.  C.  Cady  v.  Mtra  Clark  Gaines 

Tbe  defendant  having  admitted  in  the  answer,  that  the  Indorser  was  the  owner  of  the  nofce, 
can  not  in  a  suit  by  the  holder,  nrg^  the  delense  that  the  fiignatore  ot  the  indorser  is  not 
proved,  and  that  the  holder  can  not  therefore  recover. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    CoU 
leiWf  J.    G,  Schmidty  for  plaintiff  and  appellee.    Fellows  d;  Mills, 
for  defendant  and  appellant. 

Howe,  J.    Suit  on  a  promissory  note  for  (5000,  drawn  by  defendant 
to  the  order  of  James  Emott,  and  by  him  indorsed.    Defense,  excep- 
tion of  lis  pendens  J  general  denial,  and  a  special  denial  of  the  legal 
ownership  and  possession  of  the  note  by  plaintiff. 
First — The  exception  of  lis  pendens  is  abandoned. 
Second — The  averment  of  the  defendant  that  the  note  belongs  to 
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James  Emott,  and  not  to  plaintiff,  if  it  could  constitute  any  defense, 
is  Bot  established,  but  on  the  contrary  is  disproved. 

Third — The  point  made  that  the  plaintiff  has  not  proVed  the  indorse- 
ment of  Emott,  and  therefore  has  not  proved  the  transfer  of  the  note 
to  himself,  is  untenable.  In  her  answer  the  defendant  admits  her  sig- 
Datare  to  the  note,  and  proceeds  to  declare,  *'  that  since  its  maturity, 
James  Emott,  the  indorser  of  said  note,  as  owner  thereof  obtained 
possession  of  the  same,"  etc.  The  attorney  of  plaintiff,  called  as  a 
witness  by  defendant,  proved  also  that  the  note  was  sent  to  him  for 
suit  by  James  Emotr,  on  behalf  of  the  plaintiff. 

The  appeal  is  dearly  for  delay.  Let  the  judgment  be  affirmed  with 
£ve  per  cent,  damages  for  frivolous  appeal  and  costs. 


No.  3292. — City  op  New  Orleans  v.  Home  Mutual  Insurance 

Company. 

An  ordinance  of  the  city  of  New  Orleans  wliich  fixes  the  amount  of  license  which  each  In- 
snrance  company  must  pay  on  the  basis  of  the  amount  of  the  premium  received  by  each 
company  is  unequal  and  not  uniform.  It  is,  therefore,  unconstitutional  and  void.  Con- 
stitution,  art.  lid. 

The  license  imposed  by  the  municipalities  or  the  State  on  persons  pursuing  the  same  prot- 
fefisioD,  occupation  or  caJliog  must  be  equal  and  uniform;  otherwise  their  payment  can 
not  be  enforced. 

APPEAL  from  the  Fifth  District  Court,  parisli  of  Orleans.  Leau- 
mont,  J.  Bvfus  Wajples,  Assistant  City  Attorney^  for  plaintiff  and 
appellant.    Bandolph,  Singleton  <&  Browne,  for  defendant  and  appellee. 

LuDELiNG,  C.  J.  This  action  was  brought  to  recover  two  thousand 
and  sixty  dollars,  the  amount  of  the  license  tax  claijued  of  defendant, 
under  an  ordinance  of  the  city  of  New  Orleans. 

The  defendant  avors  that  the  ordinance  is  ''unequal,  unjust,  and 
contrary  to  the  constitution  of  this  State.*' 

There  was  judgment  in  favor  of  the  defendant  and  the  plaintiff  ap- 
pealed. 

The  ordinance  provides,  that  the  insurance  companies  doing  busi- 
ness in  the  city,  shall  pay  a  license  as  follows : 

Where  the  premium  received  for  the  year  1869,  after  deducting  re- 
insurance, return  premiums,  and  internal  revenue,  shall  be  one  million 
dollars  or  over,  six  thousand  dollars  ($6000) ;  eight  hundred  thousand 
dollars  and  under  one  million  doUare,  five  thousand  dollars  ($5000); 
>\\  hundred  thousand  dollars  and  under  eight  hundred  thousand  dol- 
lars, four  thousand  dollars  ($4000);  four  hundred  thousand  dollars 
and  under  six  hundred  thousand  dolhars,  three  thousand  dollars 
($3000);  three  hundred  thousand  dollars  and  under  four  hundred 
thoasaud  dollars,  two  thousand  dollars  ($2000) ;  two  hundred  and 
57 
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fifty  thousand  dollars  and  under  three  hundred  thousand  dollars, 
fifteen  hundred  dollars  ($1500) ;  two  hundred  thousand  dollars  and 
under  two  hundred  and  fifty  thousand  dollars^  twelve  hundred  and 
fifty  dollars  ($1250) }  one  hundred  and  fifty  thousand  dollars  and  un* 
der  two  hundrecL  thousand  dollars,  one  thousand  dollars  ($10Q0); 
under  one  hundred  and  fifty  thousand  doUars,  seven  hundred  and  fifty 
dollars  ($750)." 

The  tax  imposed  is  for  a  license  to  carry  on  a  business  or  occupa> 
tion.  It  is  the  price  exacted  for  the  privilege  to  pursue  a  professioD,. 
trade  or  occupation. 

The  constitution  requires  that  a  license  tax  as  well  as  a  tax  on  prop- 
erty shall  be  equal  and  uniform.  To  be  equal  and  uniform  the  tax 
imposed  must  be  the  same  upon  all  who  engage  in  the  particular  pro- 
fession or  calling  taxed,  without  reference  to  the  abilities,  fortunes  or 
successes  of  those  engaging  iu  business  taxed.  10  An.  56,  Munici- 
pality No.  2  v.  Dubois  &  Mish;  11  An.  739,  Police  Jury  t;.  Noguesf 
20  An.  373,  Parish  of  Orleans  v.  Cochrane. 

The  ordinance  in  question  fixes  uuequnl  taxes  upon  persons  pursu- 
ing the  same  occupation.  It  is  therefore  unconstitutional  and  void. 
Article  118. 

It  is  ordered  that  the  judgment  of  the  lower  court  be  afilrmed  with 
costs  of  appeal. 

Rehearing  refused. 


No.  1529. — SiiBPHERD  Brooks  v.  Hugh  Montgomery  et  al. 

The  sale  of  property  which  has  been  seized  by  the  Harslial  of  the  United  States,  under  a 
writ  of  fieri  facittt  wb^h  lias  issnod  from  the  Circait  Court  thereof,  can  not  bo  ei\)oined 
by  a  State  court,  on  the  allegation  of  a  third  party  that  the  property  seized  belongs  to- 
him,  and  is  not  that  of  the  defendant  in  the  suit  under  which  the  fi./a.  issued.  In  all 
cases  of  this  kind  the  court  which  issued  the  original  process  by  which  the  seizure  was 
made,  has  the  exclusive  right  to  detonnme  its  jurisdiction  in  the  case. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Duplan- 
tier,  J.  Hays  <&  New  and  Semmes  &  Moity  for  plaintiff  and  appellant. 
J,  H,  Ualsey,  for  defendants  and  appellees. 

Wyly,  J.  The  plaintiff  has  appealed  from  the  judgment  dissolving 
the  injunction  sued  out  by  him  in  the  Fifth  District  Court  of  New  Or- 
leans, to  restrain  the  sale  of  certain  property  seized  by  the  Marshal,, 
under  a  fi*fa.  issued  on  the  judgment  of  Hugh  Montgomery  v,  Henry 
Shepherd,  Jr.,  in  the  Circuit  Court  of  the  United  States,  on  the  p:round 
that  said  property  belongs  to  him  and  not  to  the  judgment  debtor. 

The  question  is,  can  a  party  enjoin  in  a  State  court  tlie  proco:is  of  a 
United  States  court,  on  the  allegation  that  the  thing  seized  belongs  U> 
him  and  not  to  the  person  against  whom  the  writ  is  directed  f  Wo 
think  that  he  can  not.    The  court  issuing  the  process  ought  to  have 
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tbe  right  to  determine  its  jurisdictioa  as  to  the  thing  seized  there- 
under, in  order  to  avoid  conflict  between  the  Federal  and  State  courts. 
The  two  systems  of  jadicature  could  not  bo  administered  in  harmony 
in  the  same  State  if  the  jurisdiction  of  the  court  of  one  system,  as  to 
the  person  or  thing  seized  by  its  process,  is  to  be  measured  by  the 
coart  of  the  other. 

This  question  was  elaborately  examined  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Freeman  v.  Howe,  24  Howard  453, 
where  a  number  of  railroad  cars,  attached  by  process  of  the  United 
States  Circuit  Court,  were  taken  out  of  the  possession  of  the  Marshal 
by  the  Sheriff,  under  a  writ  of  replevin  issued  by  a  court  in  the  State 
of  Massachusetts;  and  the  court  held  that  whether  the  railroad  cars 
which  were  seized  were  or  were  not  the  property  of  the  railroad  com- 
pany, was  a  question  for  the  United  States  court  which  had  issued  the 
process  to  determine;  that  although  both  parties  to  the  replevin  were 
citizens  of  Massachusetts,  yet  the  plaintiffs  were  not  remediless  in  the 
Federal  courts.  They  should  have  filed  a  bill  on  the  equity  side  of 
the  coart  from  which  the  process  of  attachment  issued,  which  bill 
would  not  have  been  an  original  suit,  but  supplementary  merely  to 
the  original  suit  out  of  which  it  had  arisen ;  at  would,  therefore,  have 
lieen  witliin  the  jurisdiction  of  the  court,  and  the  proper  remedy  to 
have  been  pursued. 

For  the  reasons  stated,  and  on  the  authority  of  the  case  referred  to^ 
we  think  the  court  below  did  not  err  in  declining  the  jurisdiction. 

Let  the  judgment  be  affirmed,  with  costs. 


No.  2201 . — E.  A.  Wentzel  v,  Robinson  &  Reid  et  al. 

Defendant-B  obtained  injanctiong  from  tiie  courta  of  Lonisiana  prohibitiiig  all  other  i>6r80iis 
from  selling  Anchor  oil  in  the  State,  predicated  on  the  ground  that  the  exclasive  right  to 
sell  aaid  oil  within  the  St«te,  which  has  been  patented  under  the  patent  laws  of  tho 
United  Stateo,  belonged  to  them.  The  injunctions  were  dissolved  on  the  ground  that  no- 
patent  for  the  Anchor  oil  was  shown. 

Held— That  the  defenduits,  who  had  enjoined  the  sale  of  a  certain  Idnd  of  oil  within  the 
limits  of  the  State,  on  the  allegation  that  they  held  the  patent  and  exclusive  right  to  sell 
such  oil,  and  having  failed  on  trial  to  show  their  exclusive  right  or  the  patent,  they  and 
their  sureties  on  the  injunction  bonds  were  liable,  in  soUdo^  for  the  damages  caused  by 
the  illegal  injunctions  thus  obtained. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Collens,  J* 
Murphy  &  Lamhert,  for  plaintiff  and  appellee.    B.  &  H.  Marr  and 
J.  JT.  JBrickell,  for  defendants  and  appellants. 

Taliaferro,  J.  The  plaintiff  sued  for  damages  caused,  as  he  avers, 
by  the  illegal  and  unwarrantable  interference  by  the  defendants  with 
Ids  exclusive  right,  under  patent,  of  selling  within  the  State  of  Louis- 
iana and  other  States  adjacent,  a  certain  illuminating  fluid  known  as 
"Anchor  oil." 
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The  defendants  admit  tbat  tliey  enjoined  the  plaintiff  from  selling 
the  Anchor  oil,  but  aver  tJiat  they  did  so  under  the  belief  that  they 
possessed  the  exclusive  right  of  vending  it  within  the  State,  and  not 
through  malice  towards  the  plaintiff.  Judgment  was  rendered  in  the 
court  below  against  the  defendants,  Robinson  &  Reid,  in  aolidoj  for 
$550,  and  against  Lacompt,  one  of  their  sureties  on  ttie  injunction 
bond,  for  $245  of  said  sum..  From  this  judgment  the  deteudants 
appealed. 

Tlie  facts  seem  to  be  that  Wentzel,  who  is  a  dealer  in  lamps  and 
lamp  oil,  purchased,  in  1868,  from  one  Hollister,  of  Cleveland,  Ohio, 
the  inventor  or  discoverer  of  the  Anchor  oil,  the  sole  privilege  of  sell- 
ing it  in  the  State  of  Louisiana,  for  which  he  paid  $1000. 

The  defendants,  allegigg  themselves  to  be  the  assignees  of  Coats  & 
Co.,  represented  as  the  real  patentees  for  the  manufacture  of  this  kind 
of  oil,  and  averring  that  they  had  purchased  the  sole  right  of  selling 
it  in  Louisiana  and  the  adjacent  States,  sued  out  a  writ  of  injunction 
inhibiting  and  restraining  Wentzel  from  selling  or  disposing  of  Anchor 
oil  in  the  State  of  Louisiana.  A  sharp  litigation  followed,  wliich  was 
kept  up  for  several  months.  Wentzel  took  a  rule  against  the  defend- 
ants to  set  aside  their  injunction  on  the  ground  of  the  insuHiciency  of 
the  surety  on  the  injunction  bond,  in  which  he  succeeded.  A  counter 
rule  was  taken  by  defendants  to  set  aside  tlie  order  which  Wentzel  liad 
obtained,  allowing  him  to  continue  to  sell  Anchor  oil  pendente  lite, 
upon  giving  security.  Robinson  &  Reid  obtained  a  second  injunction 
against  Wentzel  on  the  same  ground  upon  which  he  took  out  the  lirst, 
giving  a  solvent  surety  on  their  second  bond.  The  defendants^  suit 
was  dismissed,  on  the  ground  that  they  failed  to  prove  tbat  the 
'^Anchor  oil"  had  been  patented,  and  therefore  they  could  not  have 
acquired,  as  alleged,  the  exclusive  right  of  vending  it  in  Louisiana. 

The  plaintiff,  we  think,  has  established  his  right  to  damages.  The 
•defendants  signally  failed  to  sustain  the  allegations  set  forth  in  their 
petitions  for  injunctions  against  the  plainti^.  Coats  &  Co.  never  had 
any  right  to  sell  the  exclusive  privilege  of  vending  the  article,  and  it 
«eems,  by  the  admission  of  one  of  the  defendants,  that  they  never  used 
any  effort  to  ascertain  whether  Coats  &  Co.  had  such  right.  The 
•defense  is  put  purely  on  technical  grounds.  It  is  insisted  on  the  part 
of  the  defendants  that  this  action  is  exclusively  founded  upon  the  alle- 
gation that  the  conduct  of  defendants  toward  the  plaintiff  was  prompted 
by  malicious  feelings,  and  that  the  plaintiff  has  failed  to  make  good 
his  charge  of  malice. 

It  is  true  the  prayer  ot  the  plaintiff's  petition  contains  the  allegation 
that  the  defendants'  proceedings  are  illegal  and  malicious,  and  it  is 
lacking  in  clearness  and  precision,  yet  it  sufficiently  appears  that  his 
claim  is  upon  the  injunction  bonds.     The  petition  specially  alleges 
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tliat  tlie  two  Rureties  are  responsible  to  plaintiff  on  the  bonds.  Tljfr 
prayer  of  the  petition  is  for  judgment,  in  solidOy  against  the  defendants 
and  the  sureties,  "as  above  set  forth,''  and  the  injunction  bonds  aro 
iiitrodaced  in  evidence. 

We  see  no  reason  for  disturbing  the  judgment,  and  it  is  therefore, 
ordered  that  it  be  affirmed,  with  costs  in  both  courts 

Behearing  refused. 


No.  3126. — Eliza  C.  Johnson  v.  J.  F.  Tacneau. 

Horaefi,  mnles,  and  oilier  work  animals,  toj^thcr  -^itli  farming  implomonts  nsed  on  a  planta- 
Uon  in  making  the  crop  and  belonging  to  the  lesaee  stand  as  a  pledge  to  the  lessor  for  the- 
payment  of  the  rent.  The  pledge  tlius  given  and  accorded  to  the  lessor  on  the  team,  im- 
plements, etc.,  used  in  making  the  crop  need  not  be  recorded  to  give  it  effect.  A  dif- 
ferent mle  however,  goTems  with  regard  to  the  privilege  on  the  crop  for  advances  made, 
and  supplies  furnished  to  make  it.  In  the  latter  case,  if  the  lessor  make  advances  and 
de^res  to  preserve  his  privilege  on  the  crop  and  other  property  on  the  place,  ho  must 
have  the  lease  recorded,  as  required  by  law. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  West  Baton 
Rouge.    Posetjy  J.     Barraw  &  Fope,  for  plaintiff  and  appellee. 
Andrew  S.  Herron  and  Albert  Yoorhies,  for  intervener,  appellant. 

LcDELiNG,  C.  J.  Mrs.  Johnson  leased  her  plantation  to  J.  F,  Tac- 
neau, during  the  year  1867,  for  twenty-seven  hundred  and  fifty  dollars. 
She  also  undertook  to  advance  a  certain  sum  of  money  for  supplies- 
for  the  plantation.  At  the  expiration  of  the  lease,  the  rent  not  having 
been  paid,  Mrs  Johnson  had  twenty-one  mules  and  a  lot  of  farming; 
implements  (which  had  been  employed  in  the  cultivation  of  the  place),, 
provisionally  seized  to  secure  the  payment  of  the  rent.  Charles  Faurie,. 
Jr.,  intervened,  and  claimed  to  be  the  owner  of  the  mules,  and  prayed 
for  damages  done  him  by  the  seizure  of  his  property. 

In  answer  to  this  intervention,  Mrs.  Johnson  averred  that  Faurie 
was  a  partner  of  Tacneau,  the  defendant,  in  the  planting  operation, 
and  that  as  such  he  was  bound  jointly  for  the  rent,  and  she  prayed  for 
jadgment  accordingly.  ,     ^ 

It  appears  from  the  record,  that  Tacneau  induced  Faurie  to  pnrdhas^ 
the  mules  and  implements  which  were  on  the  leased  premises,  in  order 
to  enable  him  to  cultivate  the  plantation,  and  he  agreed  to  give  Faurie 
one-half  of  the  net  proceeds  of  the  crop  raised  on  the  place  for  the  use 
of  the  mules  and  utensils.  Faurie  contends  that  this  was  a  contract  of 
lease,  while  Mrs.  Johnson  insists  it  was  a  contract  of  partnership. 

It  is  immaterial  in  this  suit  what  may  be  the  character  of  the  con- 
tract as  between  the  parties  to  it )  for,  if  it  be  a  lease,  tlie  property 
having  been  used  to  cultivate  the  plantation  and  having  been  seized 
on  the  place,  is  subject  to  the  lessor's  privilege  and  pledge.  21  An. 
533;  20  An.  266.    If  it  be  a  partnership  contract,  the  plaintiff  did  not 
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lease  to  the  partnership,  but  to  Tacneaii  individually.  22  An.  268. 
It  seems,  therefore,  ouly  necessary  to  determine  whether  or  not  the 
lessor  had  a  right  to  seize  the  property  of  Faurie  on  the  plantation. 

There  is  nothing  in  the  record  to  show  that  the  lease  was  ever  re- 
corded, and  if  the  plaintiff  had  had  only  a  privilege  to  secuie  the  pay- 
ment of  the  rent  this  omission  would  have  been  fatal. 

But  article  2705  of  the  Civil  Code  declares  that  *^  the  lessor  has,  for 
the  payment  of  his  rent  and  other  obligations  of  the  lease,  a  right  of 
pledge  on  the  movable  effects  of  the  lessee,  which  are  found  on  the 
premises  leased.  In  the  case  of  predial  estates,  this  right  embraces 
everything  that  serves  for  the  labors  of  the  farm,'^  etc.    21  An.  553. 

There  is  no  law  which  requires  the  contract,  which  gives  the  right  of 
pledge,  to  be  registered.  C.  C.  article  3218.  We  think  the  imputa- 
tions of  payment  were  lawfully  made. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  the  lower 
•court  against  the  intervenor  be  annulled,  and  that  in  other  respects  it 
be  affirmed ;  and  that  the  costs  of  this  appeal  be  paid  by  the  appellee. 

Rehearing  refused. 


No.  2195. — Smith,  Newman  &  Co.  v.  J.  M.  Isaacs  et  als. 

Tho  holder  of  a  proKiissnry  note  wlio  has  acquired  possession  of  the  same  before  maturity  as 
collateral  security  lor  tho  paymeut  of  a  pro-existing  debt,  has  tho  right  to  sue  for  and 
recover  the  -whole  aiiionnt  thereof,  notwithstanding  the  equities  that  may  exist  between, 
the  maker  and  the  ori^nal  payee.  In  such  a  case  the  person  holding  tho  note  as  col- 
lateral security  is  placed  upon  the  same  footing  as  that  of  any  other  innocent  third 
holder  of  negotiable  paper  before  maturity. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  <7ol- 
lens,  J.  Gibson  ds  Austin,  for  plaintiffs  and  appellees.  D,  C 
Xahait,  for  defendants  and  appellants. 

Wyly,  J.  Isaacs,  the  maker,  and  A.  A.  Nevins  and  Forstall  &  De 
Lassus,  the  indorsers,  have  appealed  from  a  judgment  against  them  on 
the  promissory  not©  sued  on  by  the  plaintiffs 

The  plaintiffs  received  the  note  before  maturity  from  the  payee, 
A.  A.  Nevins,  as  collateral  security  for  a  pre-existing  debt  due  them 
by  him,  and  it  is  shown  that  Nevins  is  still  indebted  to  them  in  a  sum 
-exceeding  the  amount  of  the  note. 

They  have  the  right  to  sue  for  and  recover  the  whole  amount  of  the 
note^  and  are  not  bound  by  the  equities  existing  between  Isaacs,  the 
maker,  and  Nevins,  the  payee.  See  the  Succession  of  Dolhonde,  21 
An.  3,  and  the  authorities  there  cited. 

The  plaintiffs  are  not  conditional  holders  as  contended  for  by  the 
defendant,  Isaacs,  nor  were  they  bound  to  credit  the  debt  due  them 
by  Nevins  with  the  amount  of  the  note  in  order  to  be  considered 
holders  before  maturity  for  value  and  to  avoid  the  equities  existing 
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l)et\feen  the  original  parties.  A  pawnee  before  maturity  for  a  pre* 
4xistiog  debt  is  a  bolder  for  a  Taloable  consideration  in  the  sense  of 
the  rale  applicable  to  negotiable  instruments,  and  in  a  suit  to  collect 
the  note  pledged,  he  is  not  bound  by  the  equities  existing  between 
the  maker  and  payee.  Had  the  plaintiffs  credited  Nevins  with  the 
amoaut  of  the  note,  they  would  have  become  the  absolute  owners  of 
tlie  iDstrument.  But  not  doing  so  and  holding  it  as  collateral  security, 
thej  are  the  pawnees.  In  either  case  the  holders  for  a  valuable  con- 
•sideratiou  before  maturity  are  not  bound  by  the  equities  existing 
between  the  original  parties. 

As  to  the  indorsers,  we  think,  from  the  evidence,  that  they  were 
•daly  notified  of  the  dishonor  of  the  note,  and  their  liability  is  fixed. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
'with  costs. 


28  m 
46  m 


23    455 
109    365 


No.  3244. — In  the  Matter  of  the  Succession  of  P.  A.  Kuglbr.  ^  ^^ 

47    901 
A  policy  of  insurance  on  the  life  of  a  man,  taken  oat  in  favor  of  Ms  wife  and  children,  vests   ««   ^-ji' 

the  rights  to  t||p  iK>licy  in  them  from  the  date  of  its  execntion.  50  1039| 

The  written  acknowledgment  of  a  debt  by  a  deceased  person  made  before  his  death,  being 
first  proved,  parol  evidence  is  then  admissible  to  show  tliat  no  other  debt  was  due  to  the 
creditor  than  the  one  presented. 
A  promise  to  pay  notes,  aiter  prescription  has  accmed  thereon,  which  are  secured  by  mort- 
gage, creates  a  new  debt,  evidenced  by  the  notes,  but  it  does  not  revive  the  mortgage 
which  has  peremptcd  by  the  prescription  of  the  notes.  Therefore,  if  notes  wlt^ch  are 
secured  by  a  mortgage  have  prescribed,  and  the  debtor  has  afterward  acknowledged 
them,  they  become  an  ordinary-  debt  only. 

APPEAL  from  the  Parish  Court  of  East  Baton  Rouge.  G,  M,  Rusted^ 
Pari^sh  Judge.  8.  P.  Greves,  for  administrator,  appellee.  A,  8. 
Berron  and  Favrot  dc  Lamon,  for  opponents  and  appellants. 

LcDELiNO,  C.  J.  This  is  nn  appeal  from  a  judgment  homologating 
the  final  account  of  the  administrator  of  the  succession  of  P.  A. 
•Kogler. 

The  administrator  has  filed  an  answer,  praying  that  the  judgment 
in  his  favor  be  amended  by  allowing  the  widow  and  minors  one  thou- 
'Sand  dollars  under  the  homestead  act  of  1852. 

The  evidence  in  the  record  shows  that  the  life  of  the  deceased  was 
insured  in  favor  of  his  wife  and  children,  and  that  they  received  one 
thousand  dollars  from  the  insurance  company  after  his  death.  It  is 
contended  by  the  counsel  for  the  administrator  that  at  the  moment  of 
the  death  of  Kugler  the  widow  and  children  were  in  indigent  circnm- 
^taoceSy  and  that  the  subsequent  payment  of  the  policy  did  not  affect 
their  rights,  under  the  law,  at  the  period  of  the  husband's  death. 

We  think  the  rights  of  the  widow  and  children  to  the  policy  existed 
before  the  death,  and  that  the  liability  of  the  insurance  company 
^became  fixed  and  exigible  by  the  death  of  the  insured,  and,  therefore, 
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the  widow  and  cliildren  owoed,  in  their  own  right,  one  thousand 
dollars  when  Kugler  died. 

The  item  forty-five  of  the  account,  being  two  mortgage  notes  for 
eight  hundred  dollars  each,  is  opposed  on  the  ground  that  they  were 
prescribed. 

The  notes  were  due  on  the  first  of  July,  1859,  and  on  the  sixteenth 
of  May,  1860.  On  their  face  they  were  prescribed.  To  prove  an  inter- 
ruption of  prescription  the  administrator  offered  parol  evidence  to 
show  that  the  credits  indorsed  on  the  notes  were  made  at  the  dates 
when  they  purport  to  have  been  made.  The  evidence  was  properly 
rejected.    Acts  of  1858,  p.  138 ;  Succession  of  Hildebrandt,  21  An.  350. 

To  establish  a  promise  to  pay  these  debts  a  letter  of  the  deceased  to- 
Phillips  was  introduced  in  evidence,  and  then  parol  evidence  was. 
offered  to  prove  that  the  deceased  owed  no  other  debt  to  Phillips  bat 
the  notes.  This  was  competent  evidence.  It  is  the  acknowledgment 
or  promise  of  the  deceased  which  the  law  requires  to  be  proved  by  the 
writing  and  signature  of  the  deceased.  When  an  acknowledgment^ 
and  promise  in  writing  and  under  the  signature  of  the  deceased  is 
proved,  it  is  competent  to  show  by  testimony  that  no. other  debt  was. 
due  the  party  to  whom  the  promise  was  made. 

We  tliiuk  the  letter  and  the  oral  evidence  in  the  record  establish  the 
promise  to  pay  the  two  notes  embraced  in  item  forty-five  of  the 
accouut.  But  the  promise  to  pny  was  made  after  prescription  had 
accrued.  This  created  a  new  debt,  binding  on  the  deceased  and  his 
succession ;  but  it  did  not  renew  or  create  a  mortgage,  at  least  as  to- 
third  persons.  C.  C.  3285  (3252) ;  1  An.  330,  Lathct  v.  Hogan  et  al.; 
2  An.  1)27,  Grayson,  Tutor,  v.  Mayo. 

The  other  items  of  the  account  were  correctly  allowed. 

H.  y.  Babin,  for  the  use  of  the  succession  of  A.  M.  Dunn  and  of 
Louis  Favrot,  alone  having  appealed,  we  can  change  the  judgment  of 
the  court  a  qua  only  in  his  favor,  and  not  as  between  the  appellees. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  parish 
court,  so  far  as  it  allows  a  preference  to  the  notes  included  in  item 
forty-five  of  the  account  over  the  claim  of  H.  Y.  Babin,  for  the  use  of 
the  succession  of  A.  M.  Dunn  and  Louis  Favrot,  be  avoided  and 
annulled ;  and  that,  in  all  other  respects,  it  be  affirmed,  the  costs  of 
this  appeal  to  be  paid  by  the  succession. 


On  Rehearing. 

LuDKLiNO,  C.  J.  We  held  that  the  notes  included  in  item  forty-five 
of  the  account  had  been  renewed  by  a  promise  to  pay  them  after  pre- 
scription had  accrued,  and  that  this  renewal  of  the  obligation  did  not 
create  or  renew  tlie  mortgage  given  to  secure  the  old  obligations ;  and 
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we  ordered  that  the  tabjeaa  bo  amended  io  so  far  as  it  accorded  a 
preference  to  the  said  notes  held  by  Phillips.  In  the  application  for 
rehearing  we  are  asked  to  decide  that  the  appellauts^  claim  shall  be 
paid  by  preference  over  Phillips'.  We  can  not  do  so.  Both  are 
ordinary  claims,  and,  under  the  law,  mast  be  paid  pro  rata  out  of  the 
funds  of  tlie  estate. 
Hehenring  refused. 


No.  1711. — John  T.  Harris  v,  S.  L.  Nasits  &  Brother. 

In  the  sale  of  tobacco  or  other  merchandise  the  lex  loei  contraetu»  governs;  therefore  a  con- 
tract of  sale  of  a  lot  ot  tobacco  in  New  York  to  a  merchant  residing;  in  New  Orleans, 
will  be  constmed  with  reference  to  the  laws  and  costoms  of  that  place  which  govern  and 
.    regulate  such  transactions. 

It  being  shown  to  be  the  custom  in  New  York  among  tobacco  merchants,  to  close  a  transac- 
turn  of  the  sale  of  a  lot  of  tabacco  at  once  and  without  reclamation,  and  it  being  shown 
in  this  case  that  that  custom  was  observed,  and  that  the  purchaser  examined  the  tobacco 
itself  before  purchasing,  and  having  given  his  written  acceptance  in  payment  thereof,  he 
coold  not  bo  allowed  thereafter  to  resist  the  iwyment  of  the  draft  given  on  the  ground 
that  the  tobacco  was  unsound  and  worthless. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  TJiMrdy 
J.  Bradford,  Lea  dt  Finney,  for  plsiintiff  and  appellee.  J.  8. 
Whitaker  &  Bice,  for  defendants  and  appellants. 

Taliaferro,  J.  This  suit  is  brought  on  a  draft  drawn  by  the 
plaintiff  on  the  defendants  and  by  them  accepted  for  $1334  14.  The 
defense  is  failure  ot  consideration.  Defendants  aver  tliat  the  draft 
was  accepted  for  the  purpose  of  paying  for  a  lot  of  tobacco  purchased 
by  one  of  the  firm,  but  the  tobacco  when  opened  was  found  to  be  in  a 
bad  condition,  being  funky,  moldy  and  unsound.  For  the  reason 
that  the  qutality  of  the  article  proved  not  to  be  equal  to  that  shown 
by  samples,  when  the  purchase  was  made,  the  defendants  allege  that 
they  promptly  notified  the  seller  to  take  the  article  back,  as  it  was  of 
DO  value  to  them,  and  that  they  should  not  pay  for  it.  Judgment  wa» 
rendered  in  favor  of  the  plaintifiP,  and  the  defendants  have  appealed. 

The  sale  took  place  in  New  York.  It  is  in  proof  that  one  of  the 
defendants  examined  the  quality  of  the  tobacco  which  was  in  boxes. 
There  were  in  the  whole  lot  ninety  boxes.  Half  the  lot  was  pur- 
chased. Samples  were  first  shown  to  Nasits  and  another  tobacco 
merchant  of  New  Orleans.  They  with  the  plaintiff's  salesman  then 
went  to  a  room  in  an  upper  story  of  the  building  and  at  the  instance 
of  the  buyers  several  boxes  were  opened  and  the  quality  proved  satis- 
factory. The  salesman  testifies  that  Nasits  was  distinctly  informed 
that  if  he  desired  to  examine  the  tobacco  any  further  he  could  do  so  f 
that  if  he  purchased,  the  transaction  was  to  be  at  once  closed  and 
that  no  reclamation  would  be  allowed ;  that  the  tobacco  was  not  sold 
by  samples  but  upon  the  personal  inspection  of  the  buyer;  that  he^ 
58 
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could  have  had  every  box  opened  if  lie  desired  it,  but  that  he  did  not 
require  any  further  examination.  This  witness  said  under  cross  ex- 
amination that  the  tobacco  did  not  belong  to  his  employer  but  to 
anotlier  person  for  whom  the  plaintiff  had  agreed  to  sell  it;  tliat  he 
knew  the  lot  was  not  strictly  sound,  but  as  it  did  not  belong  to  Mr. 
Harris  he  did  not  feel  at  libert}'  to  make  any  statements  concerning 
it,  and  therefore  sold  the  lot  as  it  was,  the  purchaser  to  make  his  own 
examination.  It  was  fully  established  to  be  the  usage  or  custom  in 
New  York  for  the  purchaser  to  pass  definitely  on  tobacco  before  de- 
livery; that  if  sold  by  samples  he  comes  and  examines  as  much  of  the 
tobacco  or  as  many  boxes  as  he  desires,  and  then  decides  finally  upon 
the  trade.  After  delivery  no  drawback  or  reclamation  on  account  of 
defects  or  deficiencies  in  quality  are  allowed.  The  lex  loci  contractus 
governs  in  the  decision  of  this  ease  and  not  the  provisions  of  oar 
code.  It  is  fully  established  that  one  of  the  defendants,  the  partner 
who  made  the  purchase  was  informed  at  the  time  of  purchasing,  of 
this  usage  or  custom  in  New  York,  and  bougiit  under  the  conditions 
it  imposes. 

We  think  the  judgment  was  properly  rendered. 

It  is  therefore  ordered,  adjudged  and  decreed  tliat  tlio  judgment  of 
the  district  court  be  affirmed  with  costs. 

Rehearing  refused 


No.  2212. — ^IIenry  Dittmer  &  Theo.  Pklle  i\  Gkumania  Insurance 

Company  of  New  Orleans. 

The  provision  in  a  policy  of  insnrance  against  an  increase  of  risk  by  acts  of  Uie  tnsnrod  it 
an  independent  condition  of  itself,  and  is  not  to  be  controlled  or  limitod  by  the  proTioas 
conditions  or  specifications  of  the  hazards.  Therefore  an  act  done  by  the  assarod,  although 
not  included  in  the  class  of  specified  hazards,  nevertheless  avoids  the  policy  if  it  in- 
creases the  risk. 

In  this  case  the  assured  allowed  a  lot  of  loose  and  unbalod  hay  to  be  stored  in  the  npper  part 
of  the  building  insured,  without  giving  notice  to  the  insurers.  Held — That,  although 
nnbaled  hay  was  not  specially  excepted  from  the  hazards,  yet  firom  its  very  natore  the 
risk  was  increased,  and  therefore,  it  avoided  the  policy  on  that  ground. 

APPEAL  from  tlie  Fourth  District  Court,  parish  ot  Orleans.    ThSard, 
J.    £}.  Howard  McCalebj  for  plaintiffs  and  appellants.    J.  M,  Dirr- 
hammer  and  0.  E,  Schmidt^  for  defendant  and  appellee. 

Taliaferro,  J.  Dittmer  insured  to  the  amount  of  $2000  his  stock 
of  groceries,  wines  and  liquors,  and  to  the  extent  of  $500  on  his  fix- 
tures and  furniture,  all  contained  in  a  frame  shingled  building  in  the 
town  of  Carrollton.  Eight  months  afterwards  the  premises  were 
entirely  destroyed  by  fire,  causing  the  total  loss  of  his  stock  in  trade, 
furniture,  etc.,  which  as  alleged  were  worth  at  the  time  the  fire  oocur- 
red,  oTcr  $2500.  The  defendants  being  the  insurers  were  sued  on  the 
policy  of  insurance  for  $2500,  with  interest,  etc. 
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The  defense  is,  that  Dittmer,  after  he  had  effected  the  insurance,, 
stored  in  the  premises  a  quantity  of  unbaled  hay,  and  kept  it  there 
until  the  fire,  thereby  acting  in  bad  faith  and  materially  increasing  the 
risk  of  the  defendants,  in  violation  of  the  contract  by  which  he  was 
insured,  rendering  according  to  its  conditions  the  policy  null  and  void. 

The  defendants  had  judgment  in  the  court  below,  and  the  plaintiffs 
have  appealed. 

It  is  in  proof  that  after  the  policy  was  taken  o^t,  Dittmer,  the 
phiintiff,  permitted  one  of  his  neighbors  to  store  within  the  insured 
premises  a  large  quantity  of  loose,  unbaled  hay.  It  seems  to  have 
been  put  in  the  upper  story  of  the  building  insured,  and  to  have  been 
placed  there  about  three  months  before  the  fire  occurred.  The  witness 
Lieble,  who  owned  it,  says  that  there  were  about  four  thousand  pounds 
of  the  hay  in  the  building  at  the  time  of  the  fire,  and  that  it  was  per- 
iectly  dry.  The  plaintiff  contends  that  as  ''  hay  pressed  in  bales"  is 
expressly  named  and  classed  as  hazardous  and  excepted  in  the  condi- 
tions annexed  to  the  policy,  and  unbaled  or  loose  hay  not  being  so 
chissed  and  specified  it  can  not  be  considered  as  excepted,  and  that 
the  policy  is  not  thereby  void.  An  express  condition  stipulated  by 
the  insurers  is,  that  the  plaintiff  should  not  in  any  manner  increase 
the  danger  and  risk  of  fire  on  his  premises  during  the  continuance  j>l 
the  policy.  The  insurance  company  was  not  informed  of  the  storing 
of  the  hay  in  the  building  insured,  and  no  application  was  made  for 
the  assent  of  the  company  to  its  being  so  stored,  and  no  opportunity 
offered  the  insurers  to  require  as  a  condition  for  continuing  the  policy 
in  force,  a  higher  or  increased  premium. 

We  think  the  doctrine  contended  for  on  the  part  of  the  plaintiff  is 
not  maintained.  .We  think  it  an  established  rule  that  the  provision 
in  a  policy  of  insurance  against  an  increase  of  risk  by  acts  of  the  as- 
sured is  an  independent  condition  of  itself,  and  is  not  to  be  controlled 
or  limited  by  the  previous  condition  or  specification  of  hazards. 
Therefore,  if  the  act  done  by  the  assured,  although  not  included  in 
the  class  of  specified  hazards,  it  nevertheless  avoids  the  policy  if  it  in- 
creases the  risk.  1  Strobart,  S.  C.  ileports  281 ;  10  Pickering  535;  2 
Comstock,  N.  Y.  Reports )  53  Penn.  353. 

That  the  risk  was  increased  in  this  tease  by  the  storing  a  large 
quantity  of  loose  dry  hay  in  the  building  insured,  we  think  can  admit 
of  no  doubt.  If  hay  pressed  in  bales  be  excepted  as  hazardous  for 
the  reason  that  it  is  easy  to  ignite,  a  fortiori,  hay  in  the  loose,  un- 
baled state,  would  be  far  move  so  from  the  rapidity  with  which  incan- 
descence and  flame  would  be  developed  by  ignition.  We  think  the 
defense  is  sustained  and  that  the  judgment  should  be  affirmed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 

Rehearing  refused. 
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No.  3211. — L.  A.  Sautox,  Tutor,  v.  W.  E.  Leverich — John  De 
Lacey,  Sheriff.  Louis  A.  Sauton,  Tutor,  v,  Wm.  J.  Beatty — 
Wm.  E.  Leverich  and  H.  S.  Losee,  Intervenors.     (Consolidated.) 

A  writtcD  statement,  under  oatli,  of  the  amount  and  charactv^r  of  the  "wife'a  olaima  againat 
her  huRbnnd  for  moneys  received,  etc.,  it  recorded  in  the  proper  office  within  the  tinio 
prescribed  by  law,  is  snflicient  to  preserve  the  wife's  mortgage  on  the  property  of  her 
husband  as  security  for  the  restitution  of  lier  parapliernal  estate,  which  he  has  reoeived. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Orsbom,  J.  M.  Byan,  for  plaintiff  and  appellee.  Wm,  A.  Seay 
and  H.  8.  Losee,  for  defendants  and  appellants. 

Wyly,  J.  In  January,  1845,  William  J.  Beatty  and  Clara  Brown 
were  married  in  the  parish  of  Rapides ;  this  marriage  was  dissolved 
by  the  death  of  Mrs.  Beatty  in  the  fall  of  1847.  Her  daughter,  JudiLh 
Beatty,  her  sole  surviving  heir,  married  the  plaintiff,  L.  A.  Saaton, 
and  in  the  year  1865  died,  leaving  the  two  minor  children  represented 
by  the  plaintiff  as  natural  tutor  as  her  sole  surviving  heirs. 

In  behalf  of  these  minors  the  plaintiff  herein  claims  one  undivided 
half  of  the  plantation  seized  by  W.  E.  Leverich,  the  judgment  creditor 
of  William  J.  Beatty,  the  sale  of  which  he  enjoins,  and  also  claims 
the  proceeds  of  the  other  half  on  the  ground  that  Beatty  was  indebted 
t^  his  wife,  the  grandmother  of  the  minors,  in  the  sum  of  $12,500,  for 
paraphernal  funds  i-eceived  and  appropriated  by  him  during  the  mar- 
riage with  the  said  Mrs.  Beatty,  and  the  tacit  mortgage  securing  said 
indebtedness  bears  on  the  property  seized  and  is  superior  in  rank  to 
the  mortgage  of  William  E.  Leverich,  the  seizing  creditor.  The 
plaintiff  alleges  that  the  said  plantation  was  acquired  by  William  J. 
Beatty  during  the  marriage  with  his  wife,  Clara  Brown;  that  at  her 
death  one-half  thereof  belonged  to  her  as  partner  in  community,  there 
being  no  community  debts ;  that  the  same  was  inherited  by  Mrs. 
Sauton,  from  whom  the  minors  derived  title  by  inheritance. 

The  court  gave  judgment  for  plaintiff,  perpetuating  the  injunction , 
decreeing  the  minors  to  be  the  owners  of  one  undivided  half  of  the 
plantation  and  decreeing  them  to  recover  from  the  defendant,  WiJliani 
J.  Beatty,  $12,500,  with  five  per  cent,  per  annum  interest  thereon  from 
the  thirty -first  day  of  December,  1847,  with  recognition  of  mortgage 
upon  the  property  of  the  said  William  J.  Beatty,  dating,  ranking  and 
taking  effect  from  the  seventh  day  of  March,  1845. 

The  defendants  and  the  intervenors  have  appealed. 

It  is  proved  that  the  property  involved  in  this  litigation  was 
acquired  by  William  J.  Beatty  during  the  marriage  with  his  wife, 
Clara  Brown }  that  the  minors  are  her  grandchildren,  being  the  issue 
of  the  marriage  of  Judith  Beatty  with  L.  A.  Sauton  and  being  her  sole 
heirs ;  and  that  the  said  Judith  Beatty  was  the  sole  surviving  heir  of 
the  said  Mrs.  Beatty,  who  died  in  the  fall  of  1847.    The  title  to  one 
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ondiyiiled  half  of  tlie  plantation  seized  by  W.  E.  LeTerich,  the  iadg- 
ment  creditor  of  William  J.  Beatty,  is^  therefore,  establlBhed  in  the 
minors,  it  being  the  share  of  tlieir  grandmother  in  the  community 
which  existed  between  her  and  her  husband,  William  J.  Beatty.  The 
claim  for  $12,500  paraphernal  funds  received  and  appropriated  by  said 
Beatty,  as  alleged ,  is  also  satisfactorily  established,  together  with  the 
legal  mortgage  securing  the  same ;  but  it  is  contended  that  this  mort- 
gage was  not  recorded,  as  required  by  law,  previous  to  the  first  day  of 
January,  1870. 

The  mortgage  not  being  in  the  shape  of  a  written  act  or  judgment, 
M.  Ryan  caused  to  be  recorded  in  the  parish  of  Ilapides,  on  the 
thirtieth  day  of  November,  1869,  the  following  statement,  to  wit : 

**  State  of  Louisiana,  Parish  of  Rapides. 

'^The  statement  of  M.  Ryan,  being  cognizant  of  the  facts  herein 
stated  and  of  the  sum  received  and  all  other  matters  pertinent  to  tlM'^*- 
presents,  shows  that  Louis  A.  Sauton,  tutor  of  the  minors  Lou.ocb 
Amelia  and  Clara  Maria,  the  issue  of  his  marriage  with  Judith  Beatty, 
that  they  (the  minors)  did  inherit  from  their  mother  twelve  thousand 
five  hundred  dollars,  and  bearing  five  per  cent,  per  annum  interest 
from  the  thirty-first  day  of  December,  one  thousand  eight  hundred 
and  forty-seven,  and  to  secure  to  them  the  said  sum  they  have  a  tacit 
mortgage  on  a  certain  plantation  in  the  parish  and  State  aforesuid, 
containing  about  one  thousand  acres,  and  being  the  same  plantation 
on  which  William  J.  Beatty  now  resides;  they,  the  said  minors,  :ilso 
claim  that  they  derived  the  said  property  in  the  following  manner,  to 
wit:  William  J.  Beatt3'  married  Clara  Brown,  their  grandmother,  in 
the  year  1845,  and  that  immediately  after  said  marriage  the  said 
William  J.  Beatty  received  twelve  thousand  five  hundred  dollars,  the 
paraphernal  property  of  his  said  wife,  Clara  Brown ;  and  that  the  said 
Beatty  did  use  and  convert  to  his  own  use  and  benefit  the  said  twelve 
thousand  five  hundred  dollars }  that  the  said  Clara  Brown,  the  wife  of 
the  said  William  J.  Beatty,  died  in  the  year  1847;  and  the  said  minors 
further  claim  that  they  are  entitled  to  be  reimbursed  the  said  sum, 
with  interest  from  judicial  demand,  ranking  from  the  date  of  the 
reception  of  said  sum,  as  set  forth.  MICHAEL  RYAN. 

"Sworn  and  subscribed  before  me  this,  the  thirtieth,  day  of  Novem- 
ber, 1869.  J.  H.  C.  BARLOW,  Parish  Judge/' 

We  regard  tlie  registry  of  this  written  statement,  detailing  the  facts 
and  circumsj;ances,  under  oath,  of  the  claim  on  which  the  legal  mort- 
gage of  the  plaintiff  is  based,  as  a  substantial  compliance  with  the  first 
and  eighth  sections  of  act  No.  95  of  the  acts  of  1869,  entitled  ''  An  act 
to  carry  into  efiect  article  123  of  the  Constitution  and  to  provide  for 
recording  all  mortgages  and  privileges."  The  mortgage  asserted  by 
the  plaintiff  is  not  the  mortgage  of  a  minor  against  his  tutor,  which 
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tlie  act  referred  to  requires  to  be  registered  according  to  sections  two 
and  eleven  of  said  act;  bnt  it  is  the  mortgage  accorded  by  law  to- 
secure  the  claim  of  a  married  woman  for  paraphernal  fnnds  received 
and  appropriated  by  her  husband. 

The  plaintiff  claims  by  inheritance  the  debt  and  the  mortgage  dae 
by  William  J.  Beatty  to  his  wife,  Clara  Brown,  and  in  this  proceeding 
seeks  to  recover  the  same. 

We  think  the  certified  copy  of  the  statement  was  properly  received 
to  prove  the  registry,  and  that  the  bill  of  exceptions  to  the  ruling  of 
the  court  receiving  it  was  not  well  taken. 

We  see  no  error  in  the  judgment. 

Judgment  affirmed. 

Rehearing  refused. 


No.  2198. — A.  G.  Knight,   Administrator,   etc.,  v.  Pontcha^rtrain- 
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23    462         I^ci'sons  who,  while  attempting  to  get  on  the  care  at  the  depot  station  after  they  hare  been 
109     49  pot  in  motion,  were  thrown  off  and  severely  iijared,  can  not  recover  the  damages  there- 

ibr  from  tlio  railroad  company,  becanse  their  own  negligence  and  indiscretion  oontribated 
directly  to  the  disaster.  In  such  a  case,  when  it  is  shown  that  the  canso  of  the  ii^ury  is 
attributable  in  the  first  instance  directly  to  the  imprudence  or  fault  of  the  person  who  haa 
received  the  iigury,  damages  can  not  be  recovered  from  the  company,  even  though  it  bo 
shown  that  they  were  in  lault. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooley, 
J.     W.  B.  Kounis  dt  Elliott  and  Cotton  &  Levy^  for  plaintiff  and 
appellee.    Brmlfordf  Lea  &  iinney,  for  defendant  and  appellant. 

This  case  was  tried  by  a  jury  in  the  court  below. 

HowE;  J.  The  plaintiff,  as  administrator  and  tutor,  brought  sait^ 
claiming  damages  alleged  to  be  due  in  consequence  of  the  carelessness 
of  the  defendant's  agents  in  causing  the  death  of  George  F.  Knight 
and  bis  wife  Euphemia,  father  and  mother  of  the  minors. 

The  answer  was  a  general  denial. 

The  cause  was  tried  before  a  jury,  wbo  rendered  a  verdict  in  favor 
of  plaintiff  for  $12,000,  and  from  the  judgment  entered  thereon  the 
defendant  has  appealed. 

It  appears  from  the  plaintiff's  own  testimony  that  on  the  day  the 
accident  occurred,  Mr.  and  Mrs.  Knight,  with  their  four  children  and 
two  servants,  started  for  an  excursion  to  the  lake.  They  were  late  in 
arriving  at  the  station,  which  extends  between  Girod  and  Lafayette 
streets.  As  they  entered  the  building  irom  up  town,  at  or  near  the 
Girod  street  entrance,  the  train  had  already  started  moving  down 
town,  and  they  hastened  to  overtake  it,  Mr.  Knight  being  considerably 
in  advance,  and  Mrs.  Knight  following,  somewhat  out  of  breath,  and 
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in  wbat  one  of  the  ivitnesses  calls  ^^a  alow  trot."  One  servant,  with 
the  babe,  was  assisted  on  to  the  rear  platform  of  the  last  passenger 
car  but  one,  and  some  iruot  all  of  the  other  obildrea  were  also  helped 
on.  Mr.  Knight  then  sprang  on  the  same  platform,  and  holding  out 
his  band  beckoned  to  his  wife.  A  police  officer  who  was  on  duty  near 
tbe  Lafayette  street  end  of  the  station,  ran  towards  the  party  shout- 
iDg,  ''For  God's  sake,  don*t  yon  dare  to  encourage  that  lady  on  the 
cars!"  Another  police  officer  ran  forward  at  the  same  time  with  the 
same  intent.  The  warning  was  either  not  heard  or  not  heeded.  Mrs. 
Knight,  holding  her  hasband's  hand,  caaght  her  foot  probably  in  her 
own  clothing,  and,  falling,  was  swung  between  the  moving  car  and 
tbe  stationary  platform,  and  ground  to  death  as  the  car  rolled  on.  It 
might  liave  been  better  for  both  if  the  husband  had  let  go  his  wife's 
Land  as  she  tripped^  but  naturally,  perhaps,  he  held  on,  and  was  him- 
self thrown  down  and  one  of  his  legs  injured  at  and  below  the  knee. 
A  shout  was  raised  as  soon  as  Mrs.  Knight  fell,  and  the  train  was 
stopped  before  it  had  moved  far,  probably  within  forty  feet.  The 
Irain  had  moved  about  two  hundred  feet  when  Mr.  Knight  first  sprung 
on  the  platform  of  the  car,  and  from  forty  to  sixty  feet  further  when 
Mrs.  Knight  attempted  to  get  on.  How  rapidly  the  train  was  moving 
is  not  certain,  but  it  is  fair  to  say  from  four  to  five  milca  an  hour  at 
least;  faster  than  an  ordinary  walk.  Mr.  Knight  died  a  few  days 
after  of  tetanus,  excited  by  the  injury  he  had  sustained. 

Tbe  stationary  platform  was  on  a  level  with  the  platform  of  the  car. 
Tbe  distance  between  tlie  platform  and  the  edge  of  the  car  was  about 
eight  inches.  The  distance  to  the  upper  step  of  the  car  about  twenty- 
two  ibches. 

It  may  be  conjectured  from  the  argument  that  there  were  two  theo- 
ries in  tbe  minds  of  tlie  jury  which  led  them  to  render  a  verdict  for 
plaintiff: 

First — ^That  the  police  officers  were  in  some  way  the  agents  of  de- 
fdodant,  and  either  assisted  and  encouraged  Mrs.  Knight  to  make  the 
rash  attempt  which  resulted  so  disastrously,  or  neglected  to  prevent 
her;  and^ 

Second — That  the  stationary  platform  was,  by  the  neglect  of  the 
defendant,  constructed  in  an  improper  and  dangerous  manner. 

L  The  policemen  were  not  employes  or  agents  of  the  company,  and 
it  was  in  no  wise  responsible  for  their  acts  or  omissions.  In  justice  to 
these  officers,  we  may  add  that  they  did  not  encourage  the  attempt  of 
the  unfortunate  lady  to  get  on  the  car.  One  of  them  shouted  the 
words  of  warning  above  quoted,  and  both  tried  to  prevent  the  acci- 
dent. 

II.  The  record  shows  (and  indeed  it  is  difficult  for  any  one  who  has 
trovcled  t4>  ignore  the  fact)  that  platforms  like  the  one  in  question  are 
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to  be  found  iu  all  parts  of  the  country,  ftometimes  used  for  freight 
alone,  sometimes  for  passengers  alone,  and  sometimes  for  both.  The 
plaintiff's  witnesses  do  not  agree  in  condemning  it  as  an  improper  one. 
It  is  certain  that  it  was  perfectly  safe  for  any  one  who  used  it  to  get 
on  the  cars  when  they  were  at  rest,  and  it  is  equally  certain  that  all 
platforms  are  unsafe  for  such  use  when  the  cars  are  iu  motion.  But 
granting  that  there  was  an  element  of  neglect  iu  the  use  of  such  a 
platform,  there  is  a  rule  of  law,  too  well  settled  to  be  disturbed,  that 
is  iuvoked  by  defendant— the  rule  volenti  non  fit  injuria. 

The  extent  and  application  of  this  rule  have  been  discussed  at  length 
in  this  controversy,  and  it  seems  that  the  numerous  decisions  cited 
may  be  distributed  into  three  classes* 

First — Where  the  conduct  of  plaintiff  has  as  matter  of  fsLCt  con- 
tributed to  the  accident,  but  such  conduct  has  not  been  in  a  legal 
sense  imprudent  or  negligent.  In  such  case  the  plaintiff  may  recover 
from  a  defendant  in  fault.  Such  was  considered  the  state  of  facts  in 
Choppiu  V,  The  Carroll  ton  Railroad,  17  An.  19,  as  appears  from  the 
record,  though  not  from  the  published  report. 

Second — Where  the  conduct  of  the  plaintiff  has  been  imprudent  or 
negligent,  but  such  imprudence  or  negligence  has  not  contributed  to 
the  accident.  In  such  case  the  plaintiff  may  recover  from  a  defendant 
iu  fault. 

TJnrd — Where  the  conduct  of  plaintiff  has  been  negligent  and  has 
contributed  to  the  disaster.  In  such  case  the  plaintiff  can  not  recover, 
even  though  the  defendant  bo  in  fault.  Such  was  either  the  state  of 
facts  or  the  doctrine  announced  in  the  following  cases :  Fleytas  v. 
Pontchartrain  Railroad,  18  L.  339;  Hubgh  v,  Carrollton  Railroad,  6 
An.  496 ;  Damon t  v.  The  Same,  9  A.  441 ;  Hill  t^.  Opelousas  Railroad, 
11  An.  292;  Myers  v.  Percy,  1  An.  374;  Carlisle  t;.  Holton,  3  An.  48 j 
Murphy  v.  Dearaond,  3  An.  441. 

The  case  at  bur  is  clearly  within  the  last  class.  Macli  as  we  may 
regret  the  calamity,  and  deeply  as  we  may  sympathize  with  tlie  be- 
reaved, we  can  not  shut  our  eyes  to  the  fact  that  the  conduct  of  both 
deceased  was  exceedingly  negligent  and  directly  contributed  to  the 
sad  result. 

This  conclusion  makes  it  unnecessary  to  pass  on  the  other  points 
which  have  been  discussed. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  the  verdict  set  aside.  It  is  further  ordered  that  there  be  judgment 
iu  favor  of  defendant  with  costs. 

Rehearing  refused. 
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No.  2204. — ^Robert  Moss  v.  Hoavard,  Prestons  &  Barrett  and  H.  D. 

Barrett. 

In  a  anit  to  recover  the  difference  between  the  price  agreed  upon  for  the  aale  of  a  lot  of  cotton 
and  the  price  which  it  actually  brought  (the  first  sale  having  failed  of  completion),  the 
Tendor  must  show  that  he  complied  with  every  requisite  and  condition  on  his  part,  and 
that  the  cause  of  the  failure  to  complete  the  first  sale  was  attributable  entirely  to  the 
vendee,  fSoiling  in  which  he  can  not  recover  the  difference  &om  the  first  vendee. 

APPEAL  from  the  Fburth  District  Court,  parisli  of  Orleans*  TliSard,  J. 
James  Harrison  and  D.  C7.  Lahatt,  for  plaintiff  and  appellant*  E* 
Wooldridge,  for  defendants  and  appellees. 

Taliaferro,  J.  The  plaintiff  alleges  that  he  sold  to  defendants 
ninety  bales  of  cotton  to  be  paid  for  in  cash  upon  delivery  at  thirteen, 
and  one-foarth  cents  per  pound ;  that  in  compliance  irith  his  part  of 
the  engagement,  he  produced  the  cotton  at  the  time  and  place  stipa- 
lated  for  the  delivery,  when  defendants  refused  tq  pay  for  it  according 
to  the  contract;  that  the  plaintiff,  after  making  a  tender  of  the  cotton 
to  defendants  and  their  refusal  to  receive  and  pay  for  it,  caused  it 
to  be  sold  in  New  Orleans  sooi}  afterwards,  the  price  having  declined, 
and  received  for  it  $1055  87  less  than  he  would  have  realized  upon  it 
had  the  defendants  complied  with  their  obligation  to  receive  and  pay 
for  it  at  the  price  agreed  upon.  The  plaintiff  therefore  brings  this  suit 
to  recover  that  sum,  with  legal  interest  from  judicial  demand. 

The  answer  is  a  geuernl  denial.  The  defendants  aver  the  original 
contract  with  the  plaintiff  in  relation  to  the  cotton  was  subsequently 
changed  into  a  new  one,  by  which  it  was  agreed  that  for  ninety  bales 
of  cotton,  at  the  price  stated,  the  plaintiff  agreed  to  receive  a  draft  on 
their  Louse  in  New  Orleans  at  three  days'  sight;  that  a  draft  ior 
$5352  86  was  given  to  the  plaintiff,  drawn  payable  to  his  own  order 
as  required,  and  that  the  plaintiff  refused  to  deliver  the  cotton,  thereby 
violating  the  contract  on  his  part.  The  defendants  claimed  the  resolu- 
tion of  the  contract  and  the  restitution  of  the  draft,  and  aver  that  the 
contract  is  null  and  void. 

Judgment  was  rendered  for  the  defendants,  rejecting  the  plaintiff's 
demand,  with  costs.    The  plaintiff  appealed  from  the  judgment. 

From  th^  evidence,  we  gather  that  an  engagement  was  entered  into 
between  the  parties  by  which  the  defendants  bought  the  entire  crop 
of  the  plaintiff,  which  was  supposed  would  amount  to  about  one 
hundred  bales  or  upwards,  but  which  turned  out  to  be  ninety  bales* 
The  cotton  was  to  be  brought  to  Edwards  Station,  on  the  railroad, 
thence  to.  be  transported  to  Yicksburg,  weighed  and  paid  for  at  the 
price  of  thirteen  and  one-fourth  cents  per  pound.  The  money  was  to 
be  sent  by  express  from  New  Orleans  to  Yicksburg,  and  the  price  paid 
down  when  the  weight  of  the  cotton  was  ascertained.  It  seems  that 
H.  D.  Barrett,  one  ot  the  firm  of  Howard,  Prestons  &  Barrett,  and  the 
59 
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witness,  M.  Duffie,  were  at  that  time  in  Hinds  county,  Mississippi, 
attending  to  business  of  the  firm,  when  this  contract  was  entered  into 
between  H.  D.  Barrett  and  the  plaintifif,  Moss.  Barrett,  under  date 
of  nineteenth  November,  1867,  wrote  from  Edwards  Station  to  Messrs. 
H.  Wright  &  Co.,  of  Yieksburg,  stating  the  contract  as  it  seems  it  was 
originally  made,  and  then  adds:  '* Since  then  I  met  him  here  (mean- 
ing Moss),  and  he  said  he  wanted  the  matter  closed  up  when  the  cotton 
was  weighed  in  Vicksburg.  •  *  •  See  to  the  weighing  of  the 
cotton,  and  when  you  have  done  this,  see  what  it  amounts  to  at  thir- 
teen and  one-fourth  cents  per  pound,  then  give  him  a  draft  at  three 
days'  sight  on  our  house  in  New  Orleans  for  the  amount."  This  letter^ 
it  appears,  was  sent  to  Vicksburg  by  the  plaintiff  himself. 

The  witness.  Green,  of  the  house  of  Wright  &  Co.,  says:  *'When 
tiie  cotton  was  brought  by  Mr.  Moss  to  Vicksburg,  I  soon  discovered 
that  some  misunderstanding  existed  between  the  parlies  about  tlie 
draft  on  the  house  offered  him  in  payment  of  the  cotton.  Moss  refused 
to  let  the  cotton  go  forward  until  the  draft  was  paid.  No  money  was 
tendered  to  him.  I  sent  the  draft  to.New  Orleans  to  be  collected  for 
account  of  Mr.  Moss,  and  wrote  the  facts  to  Mr.  Barrett.''  To  this 
letter  Barrett  answered,  twenty-first  November:  ** Yours  of  the 
twentieth  to  hand.  You  ought  not  to  have  given  Moss  the  draft,  as  he 
withheld  the  cotton  and  refused  to  deliver  it.  You  will  please  tele- 
graph your  house  at  New  Orleans  at  once  not  to  present  the  draft  for 
acceptance,  but  to  return  the  same  to  you,  and  you  will  inclose  my 
letter  to  Mr.  Duffie,  who  wiU  talk  with  you  about  the  matter." 

The  plaintiff  shipped  the  cotton  to  the  house  of  Summere  &  Branin, 
who  received  it  on  the  twenty-ninth  November,  18G7,  and  sold  it  on 
the  second  December  following.  By  directions,  however,  of  the  plain- 
tiff, the  cotton  was  first  tendered  to  the  defendants  under  the  contract 
made  by  them  with  the  plaintiff,  and  refused. 

It  is  contended  on  the  part  of  the  plaintiff  that  he  at  no  time  agreed 
to  give  possession  of  the  cotton  to  any  one  until  he  received  the  money. 
This  is  the  substance  of  the  plaintiff's  own  testimony.  But  he  is  not^ 
we  think,  sustained  in  this  position  by  the  evidence  at  large.  We 
think  it  pretty  clear  that  the  other  party  understood  the  laift  agreement 
made  about  the  cotton  to  mean  that  upon  its  weight  being  ascertained 
at  Vicksburg  it  was  to  be  delivered  to  them,  when  they  were  to  give 
the  draft  at  three  days'  sight.  The  plaintiff  indorsed  the  draft,  but  he 
assumed  the  right  under  the  agreement,  as  he  interprets  it,  to  retain 
possession  of  ike  cotton  until  assured  of  its  payment. 

Mahone,  the  only  witness  who  it  appears  was  present  when  the  con- 
trnct  was  entered  into,  says :  ''  When  the  trade  was  first  spoken  of, 
Mr.  Barrett  agreed  to  have  the  money  expressed  either  to  Edwards^ 
Depot  or  to  Vicksburg,  but  afterwards  a  draft  was  proposed  and  ac- 
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cepted."  •  •  •  «<The  cotton  was  to  be  weighed  at  Vicksburgf 
and  tlie  settlemeot  to  be  made  by  tkein,  and  Barrett  was  to  give  him  a 
draft  on  Howard,  Prestons  &  Barrett,  New  Orleans,  for  the  money."  * 
*  •  *t  Defendants  were  to  have  nossession  of  the  cotton  without 
delay,  that  it  might  be  sent  forward." 

We  must  conclude  that  such  was  the  purport  of  the  agi*eement 
between  the  parties.  We  find  nothing  that,  in  our  opinion,  justifies 
the  belief  that  the  plaintiff  was  to  retain  possession  of  the  cotton  until 
the  draft  was  paid.  The  plaintiff  having  failed  to  comply  with  his- 
part  of  the  agreement,  the  defendants  were  absolved  from  the  obliga* 
tion  to  pay  the  price,  and  the  plaintiff's  action  fails. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  coats. 

Rehearing  refused. 


4i 


'>•- 


No.  3230.— Carl  Kohn  v.  T.  G.  Davidson.  ^^  Joo 

28  467 
A  motion  to  dismiss  the  appeal  for  informalittes  in  the  appeal  bond,  comes  too  late  if  not.  104^649 

made  wttbia  three  Judicial  days  from  the  fllinj;  of  the  transcript.  |  23    4671 

A  docnment  or  paper  shown  to  be  partly  written  by  the  maker  of  a  promissory  note,  io:  '    *    '^^l 

which  a  proposition  is  made  to  compromise  the  note  by  selling  and  malting  title  to  a  tract 

of  land  in  payment  thereof,  most  be  held  a«  renoanclng  prescription  by  the  maker  of 

the  note. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  Livingston. 
Ellis,  J.  Clarke,  Bayne  de  Benshaio,  for  plaintiff  and  appellant*. 
T.  &  J,  EUU,  for  defendant  and  appellee. 

Howe,  J.  The  motion  to  dismiss  in  this  case  for  informalities  io 
the  appeal  bond  comes  too  late,  not  having  been  filed  within  the  three 
days  prescribed  by  law. 

Plaintiff  sues  upon  a  promissory  note  for  $3000,  due  October  8, 186 K 
Citation  was  served  in  1870.  The  plaintiff,  on  the  trial  to  rebut  the 
plea  of  prescription^  offered  a  document,  ''A,"  which  commenced  witb 
a  copy  in  full  of  the  note,  and  continued  as  follows: 

"Mr.  Carl  Kohn — The  original  of  the  above  note  has  been  pre- 
sented to  me  for  payment  by  your  attorney  at  law,  George  H.  Penn. 
1  aeknotcledge  the  debt  to  be  due  cmd  oxcing,  and  will  pay;  at  the  samo 
time  I  am  entitled  to  a  credit  of  $1500  on  the  note,  which  I  paid  to  Mr.. 
John  Slidell  while  he  held  it,  and  for  which  he  gave  me  a  receipt,  but 
which  receipt  was  destroyed  when  my  dwelling  was  burned  down 
during  the  war.  I  am  anxious  to  pay  this  debt,  and  am  now  willing 
to  sell  and  convey  to  you  a  certain  parcel  of  laud  lying  and  being 
situate  in  the  parish  of  Livingston  and  State  of  Louisiana,  described 
as  follows:  *  *  *  in  full  satisfaction  of  the  same.  If  you  accept 
this  proposition,  inform  me,  and  I  am  ready  to  pass  you  a  notarial, 
guaranteed  and  unencumbered  title  to  said  land,  being  three  hundred 
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mnd  twenty  acres  heat  cotton  land  on  the  Amite  riyer,  known  as  the 
Indian  tracts  on  account  of  tlie  ricliness  of  the  soil  in  this  neighbor- 
hood. Fall  crops  of  cotton  have  been  made  this  year,  bein^  three 
miles  from  the  late  residence  of  T.  Or,  DAVIDSON. 

October  24,  1866." 

The  defendant,  in  turn,  testified  to  this  paper,  as  follows: 

^^Mr.  Penn,  immediately  after  the  surrender,  at  tlie  first  term  of 
court  here,  presented  me  a  petition  with  the  original  note  now  sued 
on,  offering  to  give  me  one,  two  and  thrfee  years  to  pay  it,  or  any  time 
I  wanted,  which  I  refused.  I  then  offered,  by  way  of  compromise,  to 
give  three  hundred  and  twenty  acres  of  land  on  the  Amite  river  to 
pay  the  debt.  ^He  drew  up  documeut  A,  and  asked  me  to  sign  it.  I 
refused  to  sign  as  drawn  up,  but  made  a  memorandum  at  the  bottom, 
which  I  signed,  explaining  what  I  was  willing  to  do.  The  only  part  of 
document  A  executed  between  me  and  Mr.  Penn  was  the  memorandum 
describing  the  land,  from  the  seventh  line  from  the  bottom  down.  In 
signing  the  lower  portion  of  the  document,  it  was  not  my  intention  to 
sign  or  agree  to  anything  except  what  I  wrote  there  myself.  It  was 
only  intended  as  a  memorandum  to  Mr.  Penn,  to  show  that  wliich  I 
was  willing  to  do.  Made  no  recognition  or  acknowledgment  of  the 
debt  whatever  only  by  the  way  of  compromise,  nor  no  promise  to  pay 
in  any  other  way." 

The  original  document  is  attached  to  the  record.  It  is  written  quite 
continuously  (except  a  blank  lor  description  of  land)  on  one  side  of  a 
half  sheet  of  cap  paper.  The  portion  admitted  to  be  written  and 
signed  by  defendant  begins  with  the  w^ords,  **  being  three  hundred 
and  twenty  acres  best  cotton  land,"  etc  ,  near  the  end  of  the  document. 
It  is  in  direct  and  close  continuation  of  the  sentence  lastly  written  by 
Mr.  Penn.  It  does  not  commence  with  a  capital  letter,  nor  on  a  new 
line.  It  refers  grammatically  to  the  previous  i)ortion  of  the  sentence, 
and  logically  to  all  that  precedes  it  in  the  paper,  which  it  explains  and 
completes.  The  defendant  admits  that  he  signed  it,  and  we  must  con- 
clude that  he  thus  assented  to  the  recitals  of  the  entire  document. 

The  bills  of  exceptions  do  not  require  consideration. 

Prescription  being  the  only  defense,  and  being  clearly  renoanced,  it 
is  ordered  that  the  judgment  appealed  from  be  reversed,  and  that  the 
plaintiff,  Carl  Kohn,  have  judgment  against  tlie  defendant,  T.  G. 
Davidson,  for  the  sum  of  $3000,  with  interest  at  eight  per  cent,  per 
annum  from  October  5,  1860,  and  costs. 


On  Rehearing, 

Howe,  J.    Through  inadvertence  we  passed  upon  the  merits  of  this 
case,  which  had  not  been  passed  on  in  the  court  below.    Oar  judg- 
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ment  abonld  be  limited  to  overruling  the  plea  of  prescription ,  in  regard 
to  which,  and  the  facts  by  which  it  is  shown  that  prescription  had  been 
renounced,  our  opinion  is  unchanged. 

It  is  therelore  ordered  (our  fonner  decree  being  set  aside)  that  the 
judgment  of  the  lower  court  be  aToided  and  reversed ;  that  the  plea 
of  prescription  filed  by  defendant  be  overruled,  and  that  this  cause  be 
remanded  to  the  lower  court  to  be  proceeded  with  according  to  law^ 
tbe  defendant  to  pay  costs  ot  appeal. 


No.  2207. — David  WalLxVCe  et  als.  v.  R.  D.  Urquhart  et  al. 

Dry  jfooda^  sach  as  calico,  la^m,  poplin,  iifhite  cotton  hose,  and  the  like,  sold  to  laborerB  on  si 
plantation,  give  no  privilege  to  the  vendor  on  the  crop  of  cotton  of  that  year  groi^Ti  on 
the  place.  A  privilege  ia  only  given  on  the  growing  crop  of  the  year  for  such  neccssary 
ftuppliea  as  are  used  in  producing  it. 

• 

APPEAL   from    the    Seventh    District    Court,  parish  of   Orleans. 
Collens,  J.    -E.  T,  Fellows  and  JE.  W.  Huntington,  for  plaintiffs  and 
appellants.    Hays  &  New,  for  defendants  and  appellees. 

Wyly,  J.  The  plaintiffs,  claiming  the  privilege  of  a  furnisher  of 
supplies,  sequestered  fifty-four  bales  of  cotton  consigned  to  D.  R» 
Carroll  &  Co.  by  John  R.  Williams. 

D.  R.  Carroll  &  Co.  intervened,  and,  denying  the  privilege  asserted 
by  the  plaintiffs,  alleged  that  they  received  said  cotton  as  the  commis- 
siou  merchants  of  said  Williams,  to  whom  they  had  advanced  supplies- 
to  the  amount  of  $6110  72  to  produce  it,  and  that  they  have  a  privilege 
thereon  superior  to  the  plaintiffs. 

The  court  gave  judgment  setting  aside  the  sequestration  and  dis- 
missing the  demand  of  the  plaintiffs,  and  restoring  the  cotton  to  the 
interyenors,  D.  R.  Carroll  &  Co.,  and  recognizing  the  privilege  of  the 
latter  thereon  for  the  amount  claimed  by  them.  The  plaintiffs  have 
appealed. 

Tbe  contest  is  between  the  plaintiffs  and  the  interveners. 

It  appears  that  in  1866  John  R.  Williams  purchased  from  the  plain- 
tiffs a  lot  of  dry  goods  for  the  store  kept  by  him  on  the  *'  Willow  Glen 
Flan  tat  ionj"  in  the  parish  of  Rapides,  which  plantation  he  was  culti- 
vating that  year,  and  that  the  goods  were  purchased  by  him  to  be  sold 
to  tbe  laborers  on  the  place.  The  debt  contracted  for  the  goods, 
amounted  to  $3819  40,  and  the  only  evidence  we  find  in  reference  to 
their  destination  is  the  statement  of  Williams,  who  testified  in  the 
case.  He  says :  ''  The  goods  mentioned  in  the  account  were  sold  to* 
the  negroes  by  me  on  the  Willow  Glen  Plantation ;  some  were  used  in 
my  family,  and  some  left  on  hand  not  sold.  I  had  a  store  on  the  plantar 
tion,  from  which  these  goods  were  sold." 

What  part  of  tiie  goods  were  sold  to  the  laborers,  what  part  was  left 
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•on  band,  and  what  part  was  consnmed  by  the  family  of  Williams,  we 
are  Dot  informed  by  the  record.  But  whether  the  merchandise  was 
furnished  to  the  laborers  or  not,  an  examination  of  the  invoice  thereof 
satisfies  us  that  the  plaintiffs  are  not  entitled  to  the  privilege  which 
they  assert.  Tlie  items  charged  in  the  account  were  not  necessary 
4supplics.  The  following  are  specimens:  ''Apron  checks,  gingham, 
£ng.  long  cloth,  furniture,  English  barege,  lawn,  poplin,  plaid  organdie, 
jaconets,  canton  flannel,  jeans  and  satinet  pants,  white  cotton  hose, 
balmorals,  pins,  wallets,  necklaces,  buckles,  needles,  fancy  ties,  vests, 
^reen  barege,  Victoria  lawn,  swiss,  brilliantlne,  mohair  orientals,  pearl 
buttons,  plaid  shawls,''  etc.  These  articles  were  not  necessary  to  the 
subsistence  of  the  plantation,  and  the  plaintiffs  furnisbing  the  same 
xire  not  entitled  to  a  privilege  on  the  cotton  sequestered  by  them. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
with  costs. 

Rehearing  refused 


No.  2S19. — Brl'tus  J.  Clat,  Administrator,  v,  Lerot  C.  Martin. 

'Tliis  is  a  scizuiie  of  the  cotton  made  on  the  plantation  for  the  payment  of  rent  stipulated  in 
the  lease.  The  lessee  insists  that  there  was  an  overflow  of  the  p1ants.tion  daring  that 
year  and  that  there  was  a  verbal  agreement  of  subsequent  date  to  that  of  the  lease  that, 
in  case  of  an  overflow,  the  lessee  was  not  to  pay  any  rent.  The  plaintiff  showed  the 
lease  and  also  a  settlement  at  or  near  the  end  of  the  year  of  all  matters  between  tbo 
parties,  except  the  payment  of  rent,  in  which  nothing  was  said  about  the  lessee's  oot 
being  required  to  pay  rent  in  case  of  an  overflow.  The  overflow  was  shown  to  be  only 
partial  and  the  crop  not  a  total  loss.  On  the  other  liand,  it  was  shown  by  the  testimony 
of  tlie  lessee,  which  was  corroborated  by  two  other  witnesses,  that,  in  case  of  an  over- 
flow, he  was  not  to  pay  rent. 

Held — That  these  facts  preponderated  in  favor  of  the  lessor,  who  was  claiming  nnder  the 
written  lease;  that  the  settlement  which  was  made  and  reduced  to  writing  between  the 
parties,  which  was  corroborated  by  oral  testimony,  when  taken  in  connection  with  the 
written  lease,  was  stronger  than  the  verbal  agreement  which  the  lessee  contended  was 
made  that  he  was  not  to  pay  rent  in  case  of  an  overflow. 

APPEAL    from    the    Fourth    District    Court,    parish    of    Orle-aus. 
TJt^ard,  J.  John  JBT.  Kennard,  for  plaintiff  and  appellee.   A.  Bol>ert, 
curator  ad  hoc,  for  defendaut  and  appellant. 

Taliaferro,  J.  The  plaintiff  sues  on  a  contract  of  lease  entered 
into  between  C.  J.  Field  (whose  estate  is  administered  by  plaintiff) 
and  the  defendaut  and  one  Childress,  by  which  Field  leased  a  planta- 
tion in  Bolivar  county,  Mississippi,  to  Martin  and  Childress  for 
cultivation  during  the  year  18G7,  for  the  consideration  of  $4000.  The 
•contract  is  a  written  one.  The  orop  grown  on  the  leased  premises 
«eems  to  have  been  a  small  one,  in  consequence  of  the  high  water  of 
that  year.  It  was  shipped  to  New  Orleaus  and  sold  by  tlie  house  of 
Morrison,  Back  &  Co.,  in  whose  hands  the  plaintiff  attached  the  pro- 
ceeds, amounting  to  a  little  over  $1200,  claiming  the  lessor's  privilege. 
A  curator  nd  hoc  was  appointed  to  represent  Martin,  an  absetitee.  The 
curator  ad  hoc  answered,  denying  any  indebtedness  to  the  plaintiff, 
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and  av^iTed  that  after  the  execution  of  the.  written  lease.  Field,  the 
lessor,  by  a'  contract  between  himself  and  Childress,  took  the  place  of 
€liildress  in  the  original  agreement,  and  by  this  new  arrangement  the 
{>lantatton  was  cultivated  by  Field  and  the  defendant,  Martin,  who, 
in  assenting  to  the  second  contract,  stipulated  with  Field  that  the 
-defendant  should  not  be  bound  to  pay  any  rent  if  an  overflow  of  the 
plantation  should  occur.  This  agreement,  alleged  by  the  defendant 
to  have  been  made,  was  not  reduced  to  writing.  The  defense  is, 
therefore,  that  an  overflow  of  the  plantation  having  occurred  in  1867, 
the  defendant  was  exonerated  from  paying  rent.  The  defendant  set 
up  a  reconventional  demand  for  $4050  for  cotton  alleged  to  have 
belonged  to  the  defendant  and  which  Field  received  and  sold  and 
failed  to  account  to  him. 

The  plaintiff  pleaded  prescription  against  the  reconventional  demand. 

Judgment  was  rendered  in  the  court  below  rejecting  the  defendant's 
reconventional  demand  and  awarding  judgment  in  favor  of  the  plain- 
•tiff  for  $2000,  with  six  per  cent,  interest  from  first  January,  1868,  with 
privilege  upon  the  proceeds  of  the  cotton  attached* 

The  defendant  has  appealed. 

The  testimony  conflicts  materially.  Martin,  for  himself,  swears  that 
the  condition  in  regard  to  ovei'flow  was  stipulated  between  himself 
and  Field.  A  witness  in  his  behalf  testifies  that  she  heard  Field  say 
that  Martin  was  to  pay  no  rent  if  the  land  should  be  overflowed. 
This  statement  is  also  made  by  the  lady's  husband.  But  Martin's 
testimony,  in  his  own  behalf,  we  regard  as  greatly  neutralized  by  the 
plaintiff's  testimony.  The  latter  shows  that  Martin  signed  a  written 
iostrnment  importing  a  settlement  by  him  and  the  administrator  of 
Field  on  the  seventeenth  January,  1868,  which  expresses  the  follow- 
ing: **We  have  this  day  settled  the  partcership  between  Leroy  C. 
Martin,  T.  J.  Childress  and  C.  J.  Field  in  cultivating  the  'Content 
Plantation'  for  the  year  1867,  except  the  rent  for  the  plantation  and 
the  amount  due  Co  flee  for  supplies,  for  which  each  one  agrees  to  pay 
one  equal  half."  In  connection  with  this  instrument  in  evidence, 
Myers,  a  witness,  says  he  was  present  at  the  settlement  by  request  of 
the  defendant.  He  states  that  Martin  set  up  the  claim  for  reduction  of 
the  rent  on  account  of  overflow,  and  also  a  claim  for  cotton,  but  that 
these  claims  were  rejected  by  the  plaintiff.  He  says  that  the  old  lease, 
4he  one  in  writing,  was  the  basis  of  their  settlement  and  constantly 
referred  to.  The  witness  Converse  says :  **  The  agreement  to  pur- 
chase Childress'  interest  by  Field  was  verbal.  I  was  present ;  made 
tlie  calculations  for  Colonel  Field.  Nothing  was  said  about  overflow 
«r  worms.  This  settlement  occupied  two  days.  Martin  was  present 
the  first  day }  at  the  time  of  the  close  of  the  settlement  he  was  not 
Dresent.    He  was  privy  and  present  at  the  time  of  the  buying,  out  of 
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the  lease  by  Field;  made  no  stipulations  about  overflow  or  worms; 
nothing  was  said  on  that  subject  at  the  time,  that  I  heard.'^    This  wit- 
ness says  that  at  the  settlement  between  the  administrator  and  Martin 
the  latter  **  claimed  that  he  gave  Colonel  Field,  during  the  war,  per- 
mission to  give  up  some  seed  cotton  and  bale  it  and  sell  it.    Mr.  Clay 
refused  to  allow  the  claim.    The  signing  of  the  settlement  B  was  after 
this  conversation  occurred."    The  statement  of  two  witnesses  before 
referred  to,  husband  and  wife,  sustaining  Martin's  in  regard  to  the 
condition  respecting  overflow,  is  contradicted  by  the  testimony  of 
Converse.    This  witness  lived  in  the  house  with  Field,  and  we  infer 
was  his  physician.    Field  died  on  the  eighteenth  of  July,  1867.    This 
verbal  agreement  between  Field  and  Martin,  upon  the  former's  taking 
the  place  of  Childress  under  the  written  lease,  occurred  in  May  pre- 
vious.   Mrs.  Buckner,  one  of  tlie  witnesses,  says  she  heard  Field,  at 
her  liusband's  residence,  speak  of  the  agreement  not  to  exact  rent  if 
an  overflow  should  occur.    Her  husband  also  names  his  house  as  the 
place  where  he  heard  this  statement.     Converse  says  that  after  the 
verbal  agreement  in  relation  to  the  new  contract.  Field  was  never  at 
Buckner's,  and  he  mentions  facts  with  much  circumstantiality  upon 
which  he  bases  this  declaration  and  speaks  in  positive  terms.    Hoi- 
loway,  who  was  the  agent  of  the  administrator  and  who  dealt  with 
the  parties  in  relation  to  the  lease,  says  in  the  course  of  his  testimony; 
'*  I  know  personally  there  is  no  dispute  as  to  Martin's  indebtedness. 
I  know  that  Martin  knows  of  this  seizure.     I  have  seen  Martin  since 
the  seizure  herein.     He  admitted  his  indebtedness  and  oft'ered  to- 
com  promise." 

After  a  review  of  all  the  evidence  we  incline  to  think  with  the  judge 
a  quo  that  there  is  a  preponderance  in  tiie  evidence  on  the  side  of  the- 
plaintiff. 

It  appears  that  there  was  not  a  total  loss  of  the  crop  on  the  "  Con- 
tent Plantation"  in  1867.  The  witness,  HoUoway,  says  there  were 
sixty -one  bales  raised. 

In  regard  to  the  reconventional  demand  we  think  it  too  vague  and 
indeflnite  to  be  admitted.  No  time  is  fixed  when  the  cotton  alleged  to- 
have  been  furnished  by  Martin  to  Field  was  received.  It  is  said  to 
have  been  **  during  the  war."  Martin  himself  says  nothing  about  it 
in  his  own  testimony.  A  witness  states  that  in  1866  he  heard  Field 
say  he  owed  and  had  to  settle  with  defendant  (Martin)  for  cotton 
received.  This  evidence,  if  admissible,  is  too  indefinite  to  catablisb 
the  claim  asserted. 

We  do  not  think,  as  contended  for  by  plaintiff,  that  he  is  entitled  to 
a  personal  judgment. 

«It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgement  of 
the  district  court  be  affirmed,  with  costs. 


NEW  ORLEANS,  MAY,  1871.  473 

Daniel  &  J.  D.  Edwards  v.  Hairiaon  et  ala. 

No.  2100.— Daniel  &  J.  D.  Edwards  v,  W.  C.  Harrison  et  aU. 

If  preflcription  has .  not  been  pleaded  it  will  not  be  noticed  b3'  the  court  on  snggcstion  in. 

argument. 
If  the  appeal  was  taken  for  dcAay  only,  damages  will  be  allowed  the  appellee  as  for  frivolous 

appeaL 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  TJtMrd^ 
J.  Maurice  Orivot,  for  plaintiffs  and  appellees.  Bandolph,  Sbujle- 
ion  dc  Browne f  for  defendants  and  appellants. 

Howell,  J.  Defendants,  who  are  the  captain  and  owners  of  a 
steamboat,  have  appealed  from  a  judgment  with  privilege  ior  the 
amount  of  two  notes,  given  for  work  and  materials  furnished  and 
done  on  the  said  steamboat.  They  suggest  in  their  brief  that  there  ia 
error  in  granting  a  privilege  as  there  is  no  evidence  to  show  that  the 
claim  originated  within  the  time  fixed  for  the  expiration  of  such  privi- 
lege by  article  3237,  Civil  Code,  or  the  act  of  1858,  p.  111.  To  thia 
the  successful  reply  is  that  prescription  is  not  pleaded,  and  the  court 
can  not  supply  it.  C.  C.  3463,  3464.  The  defense  is  a  simple  general 
denial.  Interrogat/ories  were  propounded  to  defendants  to  prove  the 
debt  and  its  nature,  which  were  answered  affirmatively.  The  appeal 
was  taken  in  January,  1869,  and  its  purpose  seems  to  have  been  delay. 
The  prayer  for  damages  must  be  allowed. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed^ 
with  eighty  dollars  damages  and  costs  of  appeal. 


No.  1025. — Thomas  Schorr  v.  P.  W.  Woodlief. 

A  protest  of  a  foreign  bill  of  excbange  made  l^  a  foreign  notary  is  admisHible  In  the  courts 
of  this  State  to  establish  presentment,  demand  and  nonpayment,  without  proof  of  the 
signature  and  capacity  ot  the  notary  being  made.  But  the  act  of  the  Greneral  Assembly 
of  this  State,  which  makes  the  certificate  of  notice  bv  the  notary  competent  evidence  of 
such  notice,  only  applies  to  notaries  of  this  State^^Thereforo  a  certificate  of  notice  by 
a  foreign  notary,  attached  to  the  protest  of  a  for^n  bill  of  exchange,  is  not  sufficient 
proof  in  the  courts  of  this  State  that  the  proper  notice  was  given. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orlcins.  llieard,  J^ 
John  Henderson  J  Jr.,  for  plaintiff  and  appellee.     Tliomas  J.  Coolet/,. 
for  defendant  and  appellant. 

* 

Howe,  J.  Action  on  foreign  bill  of  exchange  drawn  by  defendant 
at  Jackson,  Miss.,  on  a  firm  in  Mobile,  Ala.,  protested  for  nonpayment 
August  28,  1862.  Defense,  a  general  denial.  Judgment  for  plaintiff 
and  appeal  by  defendant. 

The  only  evidence  of  the  notice  of  protest  was  furnished  by  the  in- 
troduction, without  proof  of  signature  or  official  capacity,  of  an  official 
copy  of  the  act  of  protest  by  the  notary  in  Mobile,  which  contains  a 
clause  stating  that  notices  of  protest  for  P.  W.  Woodlief  were  sent  by 
mail  directed  to  him  at  Jackson,  Miss.  The  defendant,  by  objection 
60 
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aud  exception,  presents  the  question*  as  to  how  far  this  paper  estab- 
lishes the  liability  of  the  defendant.  We  understand  the  rule  to  be 
that  protests  of  foreign  bills  by  foreign  notaries  are  received  in  aid  of 
<M>nimeree  to  establish  the  facts  of  presentment,  demand  and  nonpay- 
ment, and  this  without  proof  of  their  signatures  and  official  capacities. 
15  La.  555.  But  beyond  this  the  rule  has  not  been  extended,  either 
by  decision,  or,  in  this  State,  by  statute.  9  An.  235,  Schneider  v. 
Cochrane.  And,  therefore,  in  this  case,  even  if  the  protest  of  the  draft 
was  proved,  the  service  of  notice  was  not. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  the  action  of  plaintiff  dismissed,  as  in  case  of  nonsuit,  and  at 
his  costs* 


No.  2206.— Spalding  &  Rogers  t?.  John  P.  Walden  et  als. 

In  a  forced  aaln  of  an  absentee's  property  nnilcr  an  attachment  proccHs,  in  1662,  while  Con- 
fbderato  notes  were  a  circulating  medium,  the  absentee  will  bo  prcsnmed  not  to  hove 
consented  to  tlie  sale  of  his  property  in  sncli  imlawfnl  currency ;  and  in  case  it  has  been 
subsequently  determined  that  the  absentee  should  receive  tlie  price  of  tlie  sale,  tlte 
sheriff  who  made  the  sale  and  received  the  price,  can  not  be  pcrmitt^id  to  set  np  in 
defense  to  its  payment  that  the  sale  was  made  for  and  the  price  received  was  in  Con- 
federate notes,  aud  that  he,  the  sheriff,  could  not  bo  compelled  to  pay  any  other  than  such 
currency  as  he  had  received.  In  such  a  cose  the  presumption  is  the  other  wa.y;  that  is, 
that  the  absentee  did  not  sanction  or  approve  the  sale  of  his  property  tor  unlawful  our- 
rcncy. 

A  snit  to  recover  from  the  sheriff  money  made  by  him  in  a  judicial  proceeding,  is  not  an 
action  against  the  sheriff  for  misfeasance  or  nonfeasance  in  office,  and  is  not  therefore 
prescribed  by  two  years. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  TJiMrd^ 
J.  Eichard  Shackelford,  for  x^laio tiffs  and  appellees.  Fellows  dt 
Milhf  for  defendants  and  appellants. 

Wyly,  J.  In  September,  1861,  David  Bid  well,  claiming  to  be  a 
creditor  of  the  plaintiffs,  vnbo  were  citizens,  the  one  of  New  York  and 
the  other  of  Pennsylvania,  sued  out  an  attachment  against  them  in 
the  Sixth  District  Court  of  New  Orleans,  under  which  was  seized  their 
steamboat  called  tlie  Bnnjo,  which  was  sold  by  the  defendant,  Walden, 
then  sheriff,  under  a  preliminary  order  of  court,  on  the  twenty-fourth 
day  of  February,  1-62,  for  $2000  cash. 

After  the  occupation  of  the  city  by  the  United  States  forces,  in  1862, 
the  attachment  was  released,  and  the  court  ordered  the  proceeds  of 
the  sale  of  the  steamboat  Banjo  to  be  paid  over  by  the  said  John  P. 
Walden  to  Spalding  &  Rogers,  the  defendants  in  the  said  attachment 
suit.  Having  failed  to  do  so,  the  present  suit  was  instituted  by  the 
plaintiffs  against  him  and  the  sureties  on  his  bond  as  sheriff. 

The  defense  urged  in  the  brief  is  that  the  currency  at  the  time  of 
the  sale  was  Confederate  treasury  notes;  that  such  currency  could 
only  have  been  expected  at  the  time  of  the  sale,  and  that  the  sheriff 
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was  bound  to  bold  tbe  same  until  the  parties  agreed  to  the  distribu- 
tion* In  support  of  this  position,  the  case  of  Harvey,  syndic,  v, 
Walden  et  als.,  lately  decided,  is  relied  on.  In  tbe  case  cited,  the 
plaintiff  obtained  from  the  court  an  order  of  sale,  and  placed  it  in  the 
hands  of  tbe  slieriff  in  1862,  and  under  the  writ  the  sheriff  sold  the 
property  for  Confederate  treasury  notes,  which  he  deposited  in  bank, 
and  the  proceeds  of  the  sale  were  not  called  for  by  the  plaintiff  till 
August,  1863,  and  it  was  proved  that  the  sheriff  was  ready  and  willing 
at  all  times  to  pay  over  the  currency  received  by  him.  In  that  case 
tbe  court  held  that  the  plaintiff,  residing  in  the  city  of  New  Orleans, 
must  be  presumed  to  have  known  that  there  was  no  other  currency  in 
circulation  except  Confederate  money  at  the  time  he  placed  the  writ 
in  the  hands  of  the  sheriff,  and  by  placing  the  writ  in  the  hands  of  the 
latter  to  sell  the  property  of  his  debtor,  he  authorized  him  to  receive 
Confederate  treasury  notes  for  the  price. 

The  theory  of  that  decision  was  that  by  requiring  the  sale  at  the 
time  he  knew  it  could  only  be  effected  for  Confederate  money,  the 
plaintiff  in  execution  authorized  the  receipt  of  that  unlawful  currency 
by  the  sheriff,  and  should  not  be  permitted  to  take  advantage  of  the 
latter  in  a  proceeding  sanctioned  by  himself. 

In  the  case  at  bar,  however,  there  is  entirely  a  different  state  of  facts. 

The  defendants  in  the  attachment  suit,  the  plaintiffs  in  this  suit,  can 
not  be  presumed  to  have  authorized  the  sale,  or  in  any  manner  to  have 
aanctioncd  the  proceeding,  being  at  the  time  absent  from  the  city,  and 
residing,  one  in  New  York  and  the  other  in  Pennsylvania. 

It  would  be  unreasonable  to  presume  that  these  citizens  of  loyal 
States,  whose  property  was  attached  in  rebel  lines,  authorized  the  sale 
thereof  under  a  preliminary  order  of  court  for  Confederate  treasury 
notes,  or  that  they  sanctioned  the  receipt  of  said  notes  by  the  sheriff 
for  the  sale  of  their  property. 

We  think  the  judgment  of  the  court  below  in  favor  of  the  plaintiffs 
is  correct. 

Judgment  affirmed 

Ok  Application  for  Rehearing. 

WrLT,  J.  It  is  unnecessary  to  grant  a  rehearing  on  the  question  of 
prescription,  which  escaped  the  attention  of  the  court,  because  there 
is  nothing  in  it  to  change  our  conclusions. 

The  case,  as  made  in  the  pleadings,  is  not  an  action  for  misfeasance 
or  nonfeasance  by  the  sheriff,  to  which  the  prescription  of  two  years 
is  applicable  under  the  act  of  1855,  but  it  is  for  the  recovery  of  money 
which  the  answer  says  was  received  by  the  sheriff  and  put  in  bank, 
and  which  funds  he  was  unable  to  withdraw  to  liquidate  said  claim  by 
military  orders,  etc. 
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The  Confederate  money  defense  was  not  pleaded ;  it  is  only  set  up 
in  the  brief,  and  all  that  the  record  shows  in  relation  to  it  is  the 
evidence  of  one  witness,  that  at  the  period  of  the  sale  that  illegal  cur- 
rency was  in  circulation.  As  it  was  insisted  in  the  brief  that  the  case 
is  covered  by  the  rule  announced  in  Harvey,  syndic,  v.  Walden  et  als., 
and  as  indeed  the  whole  defense  was  placed  upon  that  decision,  we 
assumed  for  argument  the  fact  that  Confederate  money  was  received, 
as  asserted  in  the  brief,  and  proceeded  to  show  that  the  theory  of  that 
decision  is  not  applicable  to  this  case,  because  the  facts  are  different. 

While  a  judgment  creditor,  requiring  the  sale  of  his  debtor  s  prop- 
erty at  a  time  he  knows  it  can  not  be  effected  by  the  sheriff  except  for 
Confederate  money,  is  presumed  to  sanction  the  receipt  thereof  by 
liim,  an  absent  defendant,  whose  property  htfs  been  attached  and  sold 
under  a  preliminary  order  of  court,  as  in  this  case,  is  not  presumed 
to  authorize  the  sale,  and  parties  residing  in  loyal  States  are  not 
presumed  to  sanction  the  sale  of  their  property  in  rebel  lines  for  Con- 
federate treasury  notes.  In  using  this  argument,  we  did  not  decide 
the  character  of  the  action.  That  must  be  determined  by  the  plead- 
ings. And  we  repeat  there  is  nothing  in  the  pleadings  showing  that 
this  suit  is  for  a  misfeasance  or  nonfeasance,  or  for  an  offense  or  quasi 
offense  committed  by  the  sheriff',  in  bar  of  which  the  prescription  of 
two  years  is  applicable.  Revised  Statutes  of  1870,  section  28i6< 
■    The  application  for  rehearing  is  therefore  refused. 


No.  2268.— E.  W.  Burbank  v.  I.  Bloom. 

Where  the  evidence  in  the  record  in  a  ault  for  damages  for  the  violation  of  a  commutative 
contract  makes  it  clear  that  the  defendant  is  in  fault  and  liable,  the  Judgment  of  the 
court  below  awarding  the  damages  will  be  affirmed  on  appeal. 

APPEAL  from  tlie  Sixth  District  Court,  parish  of  Orleans.     Cooley, 
J.    Fellotos  <&  Mills,  for  plaintiff  and  appellee.    JE.  W.  Huntington 
and  Clarke  J  Bayne  <&  EenaliaWj  for  defendant  and  appellant. 

Wylt,  J.  The  defendant  has  appealed  from  a  judgment  condemn- 
ing him  to  pay  the  amount  of  damages  claimed  by  the  plaintiff  for 
failing  to  deliver  the  twenty-five  barrels  of  alcohol  and  the  forty  bar- 
rels of  whisky  which  the  defendant  sold  to  the  plaintiff  on  the  tenth 
day  of  December,  1864,  ''  to  arrive,"  and  to  bo  delivered,  as  the  plaintiff 
alleges,  in  fifteen  days. 

From  the  evidence  we  are  satisfied  that  the  judgment  appealed  from 
is  correct,  and  the  defendant  should  pay  the  damages  occasioned  by 
the  unjustifiable  violation  of  his  contract. 

For  the  reasons  assigned  in  the  written  opinion  of  the  learned  judge 
a  quo,  it  is  ordered  that  his  judgment  be  affirmed,  with  costs. 
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No.  1004. — Levy  &  Dieter  v.  The  Pontchautbain  Railroad 

Company. 

If  a  railroad  company  undertakea  the  transportation  of  cotton,  with  the  special  exception 
of  liability  on  account  of  loss  by  fire,  and  the  cotton  is  destroyed  bj'  flre  while  on  the 
rente,  and  it  be  shown  that  the  loss  was  not  attributable  to  the  fault  of  the  company,  then 
and  in  that  case  the  owner  can  not  recover  the  damages  from  the  company  which  the 
loss  of  the  cotton  has  caused  him. 

APPEAL  from  tbe  Fourth  District  Court,  parish  of  Orleans.  TJi^ardj  J. 
Brad/ard,  Lea  &  Finney,  for  plaintiffs  and  appellants.    W,  H.  Hanty 

for  defendant  and  appellee. 

LuDELiNG,  C.  J.  The  plaintiffs  sue  the  defendant  for  the  sum  of 
$5250,  and  interest  from  eleventh  November,  1865^  the  alleged  value 
of  thirty-five  bales  of  cotton  destroyed  by  fire  while  being  transported 
by  defendant  from  Lake  Poutchartrain  to  New  Orleans. 

The  bills  of  ladiug  sliow  that  the  parties  expressly  excepted  the 
carriers  from  liability  on  account  ot  loss  by  fire,  and  the  evidence  m 
the  record  proves  tltat  the  loss  was  not  attributable  to  the  fault  of  the 
defendant.  7  An.  235,  Oukey  &  Hawkins  v,  Gordon,  and  New  Orleans 
Mutual  Insurance  Company  v.  Jackson  Railroad  Company,  20  An.  303. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed,  with  costs  of  appeal. 
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In  a  contract  of  pledge  the  pledgee  has  the  right  to  dispose  of  the  thing  pledged  iu  payment 
of  his  obligation  at  maturity,  whether  the  thing  pledged  belongs  to  the  debtor  or  to  a 
third  party,  who  gave  it  aa  sarety  for  the  debtor.  The  contract  of  pledge  is  different 
from  that  of  sarety.  In  the  former  caae  a  material  thin/^  is  given  in  pledge  as  security 
for  the  debt,  while  in  the  latter  case  a  person  ia  given  as  security  that  the  debt  will  bo 
paid,  and  in  the  latter  case  if  the  creditor  give  to  the  principal  debtor  an  extension  of 
time  without  giving  notice  to  the  surety,  the  sarety  thereby  becomes  discharged,  which 
is  not  the  case  where  a  thing  has  been  given  as  a  pledge  that  the  debt  shoold  be  paid. 

APPEAL  from  the  Fourth  Distript  Court,  parish  of  Orleans.  T1i6ard,  J. 
E.  H.  McCaleb  and  Gibson  <&  Austin,  for  plaintiff  and  appellant. 
Hays  d  New,  ior  defendants  and  appellees. 

Wylv,  J.  The  plaintiff  has  appealed  from  a  judgment  dismissing 
bis  injunction  and  rejecting  his  demand  for  the  recovery  of  thirty-one 
shares  of  stock  of  the  St.  Charles  street  Kailroad  Company,  whicli  were 
pledged  by  him  to  the  defendants.  Pike,  Lapeyre  &  Brother,  to  secure 
a  loan  to  Walton  &  Deslonde  on  the  note  of  the  latter  for  $1500,  due 
and  payable  the  first  and  fourth  of  June,  18G8. 

The  ground  taken  by  the  plaintiff  is,  that  having  pledged  his  stock 
to  secure  a  loan  to  others,  he  is,  in  contemplation  of  law,  a  surety,  and 
the  defendants  having  granted  the  principal  obligors  an  extension  of 
time  for  the  paynlent  of  the  debt  without  his  consent,  thereby  released 
his  stock  from  the  pledge. 
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We  are  unable  to  agree  with  the  counsel  of  the  plaintiff,  either  as  to 
the  facts  or  the  law  ot  this  case.  We  are  not  satisfied  from  the  evi- 
dence that  there  was  an  extennon  of  the  time  for  the  maturity  of  the 
note.  There  was,  however,  an  indulgence  of  a  few  days  gnntcd  on 
the  day  of  the  maturity  of  the  note  to  Walton  &  Deslonde,  on  thu 
representation  of  Walton  that  James,  the  pledgee,  was  absent  from  the 
city,  and  in  consequence  thereof  he  was  unable  to  pay  the  note,  but 
that  he  would  do  so  as  soon  as  Mr.  James  returned,  which  would  be  in 
a  few  days.  Wo  regard  the  delay  in  enforcing  the  payment  of  the 
note  as  a  mere  indulgence ;  it  was  not  an  extension  contracted  for  a 
valid  consideration  between  the  payees  and  the  makers  without  the 
consent  of  the  surety,  if  James,  the  pawnee,  be  considered  such.  But 
we  do  not  concede  that  the  contract  of  pledge  can  be  extinguished  in 
the  manner  contended  for  by  the  plaintiff. 

The  leasoniug  in  the  learned  brief  filed  by  the  counsel  of  the' plain- 
tiff, showing  the  analogy  between  the  obligation  of  suretyship  and  the 
contract  of  pledge,  and  the  reason  why  the  latter  should  become  extin- 
guished, as  the  former  is  discharged,  by  the  prolongation  of  the  terms 
granted  the  principal  debtor  without  the  consent  of  the  surety,  is 
ingenious,  but  not  sound. 

The  contract  of  suretyship  is  where  a  person  is  given  to  secure  a 
debt.  The  contract  of  pledge  is  where  a  thing  is  given  to  secure  the 
debt.  The  two  contracts  have  separate  and  distinct  features.  The 
right  of  the  plaintiff  to  pledge  his  certificates  of  stock  to  secure  the 
debt  of  Walton  &  Deslonde  and  the  validity  of  the  contract  did  not 
result  from  the  law  of  suretyship,  but  from  the  law  of  pledge,  C.  C. 
3100,  3108,  and  the  rights  of  the  pledgees  in  this  case  are  the  same 
w^hether  the  stock  pledged  belonged  to  the  plaintiff  or  belonged  to 
their  debtors,  Walton  &,  Deslonde.  The  law  authorizing  the  contract 
of  pledge  has  not  provided  different  modes  of  extinguishing  it  accord- 
ing as  it  may  have  been  made  for  one's  own  debt  or  as  security  for  the 
debt  of  another.  Tlie  right  of  Pike,  Lapeyre  &  Brother  to  the  thing 
pawned  in  this  case  was  just  as  valid,  just  as  absolute  and  enduring  as 
if  they  had  received  it  from  their  debtors,  Walton  &  Deslonde,  instead 
of  receiving  it  from  the  plaintiff.  Protest  and  prompt  notice  of  dis- 
honor were  in  no  manner  necessary  to  piotect  them  as  pawnees;  the 
rights  of  the  parties  were  fixed  by  the  contract  of  pledge  and  the  law 
under  which  it  was  made.  C.  C.  3108, 3112, 3122.  If  protest  and  notice 
of  protest  were  not  necessary  to  preserve  the  pawn  if  it  had  been 
given  to  Pike,  Lapeyre  &  Brother  by  their  debtors,  Walton  &  Des- 
londe, it  was  not  necessary  to  preserve  it  when  given  to  them  by  the 
plaintiff  to  secure  the  debt  of  said  Walton  &  Deslonde.  Where  the 
law  has  not  discriminated,  we  can  not.  Where  the  law  of  suretyship, 
viz.,  C.  C.  3032,  declaring  ''  the  prolongation  of  the  terms  granted  to 
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the  principal  debtor  ivitliout  the  consent  of  the  surety,  operates  the 
discharge  of  the  latter,*'  has  not  been  uiado  applicable  to  the  contract 
of  pledge^  and  made  a  mode  ot  extinguisliing  the  obligation  resulting 
therefrom,  we  ought  not  to  apply  it  or  declare  it  a  legal  mode  of  dis- 
charging obligations  of  that  cliaracter. 

The  plaintiff  also  contends  that  as  the  stock  was  not  transferred  od 
the  books  of  the  St.  Charles  street  Railroad  Company  to  Pike,  Lapeyre 
k  Brother,  tiie  pawn  was  not  legal ;  that  the  transfer  and  delivery  of 
the  certiflcates  of  stock  to  them,  together  with  the  written  act  of 
pledge,  were  not  sufficient.  Here  we  think  the  counsel  of  the  plaintiff* 
is  again  in  error.  We  think  the  contract  in  tliis  case  is  provided  for 
by  the  express  terms  of  the  act  of  the  twelfth  of  February,  1852,  viz. : 
"Whenever  a  debtor  wishes  to  pawn  promissory  notes,  bills  of  ex- 
change, stocks,  obligations,  or  claims  upon  other  persons,  he  shall 
deliver  to  the  creditor  the  notes,  bills  of  exchange,  certificates  of  stock, 
or  other  evidences  of  the  claims  or  rights  to  be  pawned,  and  such  pawn 
eo  made  without  further  formalities,  shall  be  valid,  as  well  against 
third  persons  as  against  the  pledgers  thereof,  if  made  iu  good  faith. *^ 

We  think  the  judgment  of  the  court  below  is  correct 

Judgment  affirmed. 

Behearing  refused. 


No  1949.— Waldo  J.  Elmore  v,  Keaknt,  Blois  &  Co. 

Plaintiff,  a  merchant  in  New  York,  sold  a  lot  of  goods  to  Kearny,  Blois  ic  Co.  of  New  Or- 
leans.  The  evidence  is  tliat  the  goods  were  shipped  on  board  the  steamer  Texana,  with' 
oot  insurance ;  that  the  Texana  was  captured  by  a  rebel  craiaer  on  the  high  seas  and 
the  cargo  became  a  total  loss.  Plaintiff  brings  suit  against  Kearny,  Slois  &.  Co.  for  the 
amonnt  of  his  bill  so  shipped,  who  resist  the  payment  on  the  ground  that,  not  haying 
received  the  goods,  they  were  dot  liable. 

HcU— That  the  purchasers  having  ordered  the  goods,  and  given  special  instruction  not  to 
insare,  they  must  be  considered  as  having  taken  the  risk  of  the  goods  upon  themselve« 
and  ihey  were  therefore  liable,  notwithstanding  they  had  not  been  received. 

APPEA.L  from  the  Sixth  District  Court,  parish  of  Orleans.  OooUtjj  J. 
Fellows  <C*  Mills,  for  plaintiff  and  appellee.  Qeo,  L»  Bright,  for 
defendants  and  appellants. 

Taliafkrho,  J.  The  plain  tiff,  who  is  a  merchant  of  New  York,  sued 
the  defendants,  wlio  are  commercial  partners,  trading  and  doing  busi- 
ness in  New  Orleaus,  for  the  sum  of  $55?^,  the  amount  of  a  bill  of  goods 
fthippcd  by  the  plaintiff  to  the  defendants  in  the  month  of  April,  1863. 
The  answer  is  a  general  denial.  The  plaintiff  had  judgment  in  the 
court  below,  and  the  defendants  appealed. 

The  evidence  shows  that  the  parties  had  previously  dealt  with  each 
other,  the  defendants  ordering  goods  at  different  times  preyioufl  to 
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ordering  the  bill  ior  which  this  suit  is  brought.   The  plaintiff  filled  the 
bills  and  was  in  the  habit  of  forwarding  to  New  Orleans  at  each  ship- 
ment the  bill  of  lading  and  draft  on  defendants  for  the  amount  of  the 
bill  of  goods.    The  last  shipment,  but  one,  was  made  on  the  fifteenth 
of  April,  1863,  and  was  composed  of  the  goods  for  which  defendants 
refuse  to  pay.    This  shipment  was  made  on  board  a  vessel  called  the 
**Texana,*'  which  was  captured  and  destroyed  by  a  rebel  cruiser.    The 
goods  were  consequently  never  received.    One  of  the  plaintiff's  wit- 
nesses in  his  testimony  specifies  three  different  shipments  made  by 
plaintiff  to  defendants,  two  before  the  one  made  on  fifteenth  April, 
1863,  and  one  afterwards.    All  the  shipments  seem  to  have  been  made 
in  the  same  manner  and  upon  the  same  basis.     This  witness  says,  in 
regard  to  insurance,  that  nothing  was  ever  said  by  the  defendants  in 
tlieir  business  correspondence  about  it  except  on  one  occasion  in  a  let- 
ter received  from  the  defendants  before  the  shipment  of  the  goods  that 
were  lost,  and  they  said  in  that  letter  <*  don't  insure.''    An  effort  is 
made  on  the  part  of  the  defense  to  show  a  discrepancy  between  the 
articles  shipped  and  those  ordered.     The  letter  ordering  the  articles 
specifies  only  one  article  of  a  particular  kind — a  large  kind  of  lamps, 
describing  thcni — which  if  not  to  be  had  others  were  to  be  sent.     We 
find  in  the  bill  quite  a  variety  of  this  kind  of  merchandise,  such  as 
lamps,  lanterns,  etc.,  of  various  names  and  kinds.     The  defendants 
further  contend  that  if  the  merchandise  w«is  at  the  risk  of  the  dcfend- 
«ants  at  the  time  of  the  shipment  the  subsequent  orders  of  the  plaintiff 
wholly  changed  the  obligation  of  the  defendants.     This  change  of 
relation  between  the  parties,  set  up  in  defense,  is  that  as  soon  as  the 
shipment  was  made  plaintifi'  transferred  to  a  banker  of  New  York  the 
bill  of  lading  and  gave  him  a  draft  on  the  defendants  with  these  in 
structions :     ^'  No  protest ;  if  paid  please  remit ;  ^f  not  accepted  please 
return  all  the  iiapers  to  me.     If  they  refuse  acceptance  on  account  of 
uon -arrival  of  the  goods  shipped,  please  take  acceptance  on  the  arrival 
thereof."    Upon  this,  the  defendants  say  that  the  arrival  of  the  goods 
was  a  condition  precedent  to  the  payment  for  them.     We  think  dif- 
ferently.    When,  by  ordering  the  shipment,  and  especially  after  in- 
structions to  the  defendants  before  the  shipment  was  made  not  to 
insure,  they  plainly  took  upon  themselves  the  risk  of  the  goods.     We 
can  not  believe  the  plain  tiff'  assumed  the  risk   and  entered   into  a 
stipulation  by  which  he  might  be  injured  and  the  defendants  alone 
benefited.     One  of  the  firm  of  Kearny,   Blois   &   Co.  in  his   testi- 
?nony  says :    "  The  goods  were  ordered  by  us."    We  see  no  force  in 
the  defense,  and  think  the  decree  of  the  lower  court  was  correctly 
rendered. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jud^^ment  of 
the  district  court  be  affirmed  with  costs. 
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No.  2020. — W.  &  H.  Stackuouse  v.  James  E.  Zunts. 

Tbia  is  an  iqjiinction  auit  to  prevent  the  enforcement  of  a  mortgage  on  a  plantation  sold  by 
defendant  to  plaintiff,  by  written  notarial  act  of  sale,  on  the  ground  that  the  considera- 
tion of  the  notes  given  by  plaintiff  to  defendant  was  for  the  price  of  the  sale  of  persons 
(slaves).  On  trial  the  plaintiff  offered  i>arol  evidence  to  show  that  the  consideration  of 
the  notes  on  which  the  order  of  seizure  and  sale  of  the  land  had  issued  was  the  price  of 
the  sale  of  persons  (slaves).  The  defendant  likewise  offered  parol  evidence  to  show  thut 
the  consideration  of  tiie  notes  sued  upon  was  not  the  price  of  the  sale  of  persons 
(slaves),  but  were  given  for  a  part  of  the  price  of  the  sale  of  the  land  (plantation), 
which  was  objected  to  by  the  plaintiff  on  the  ground  that  parol  evidence  was  inadmis- 
sible  to  explain,  contradict,  vary  or  modify  a  valid  written  act  of  sale. 

Held— That,  although  the  rule  is  well  established  that  parol  evidence  is  not  admissible  to 
explain,  contradict,  vary  or  modify  a  valid  written  act  of  sale,  yet,  in  the  present  case, 
there  being  no  issue  before  the  court  in  relation  to  the  contract  evidenced  by  the  written 
notarial  act  ot  sale,  and  the  object  of  the  defendant  in  offering  the  testimony  was  not  in 
aid  or  explanation  of  the  written  instrument,  but  was  offered  to  controvert  the  same 
class  or  kind  of  testimony  which  had  been  offered  by  the  plaintiff,  it  should,  therefore^ 
have  been  admitted  for  that  purpose. 

APPEAL  ftom  tlie  Fifth  District  Court,  parish  of  Orleans.     Lean- 
mont,  J.     G.  Eoselius  and  Alfred  Fliilipa,  for  plaintiffs  and  appel- 
lants.   Handall  Umit,  for  defendant  and  appellee. 

Reporter — The  first  opinion  rendered  in  this  case  being,  overruled 
by  this  opinion^  rendered  on  rehearing,  its  publication  is  omitted  in 
these  reports. 

On  Keiiearing. 

LuDELiNG,  C.  J.  On  the  trial  of  this  case,  the  plaintiils  having 
offered  parol  evidence  to  establish  tliat  the  consideration  of  tlu  notes 
saed  on  was  the  sale  of  persons,  the  deleiulant  likewise  offered  wit- 
nesses to  prove  that  the  sale  of  slaves  was  not  the  consideration,  but 
that  these  notes  formed  a  part  of  the  price  of  a  plantation,  in  accord- 
ance witli  an  agreement  made  a  considerable  time  before  the  sale  of 
the  Bellechasse  plantation  by  the  heirs  of  Packwood  and  defendant 
and  plaintiffs.  This  was  objected  to  on  the  ground  that  it  was  an 
attempt  to  contradict  the  notarial  act  of  sale  by  the  heirs  of  Pack- 
wood  and  Zunts  .to  the  plaintiff's.  In  our  former  opinion  we  held  that  the 
objection  was  well  taken ;  but  on  more  matnro  consideration  we  are 
not  satisfied  with  that  ruling.  The  subject  matter  of  that  notarial  act 
is  not  under  consideration  in  this  suit.  The  object  of  this  suit  is  not 
to  enforce  any  right  growing  out  of  the  contract  evidenced  by  that 
notarial  act,  and,  therefore,  the  object  of  the  testimony  offered  is  not 
to  aid  in  the  interpretation  of  the  act.  It  is  a  general  rule  that  '^  parol 
<»>ntemporaneous  evidence  is  inadmissible  to  contradict  or  vary  the 
terms  of  a  valid  written  instrument,"  and  the  reason  of  the  rule  is  to 
prevent  the  substitution  of  a  new  and  different  contract  for  the  one 
vMch  was  really  agreed  upon  and  reduced  to  writing. 

It  is  evident  that  the  reason  of  the  rule  does  not  apply  in  the  case  in 
hand.    There  is  no  contest  in  relation  to  the  contract,  evidenced  by 
61 
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the  notarial  act.  The  notarial  act  itself  was  only  introduced  to  prove 
the  declaration  of  Zunts  relative  to  the  price  stated  in  tliat  act  of  sale* 
All  considerations  of  evidence  must  be  pursued  with  reference  to  the- 
subject  matter  to  which  it  is  to  be  applied,  and  to  weigh  the  com- 
petency or  sufficiency  of  evidence,  in  any  given  case,  it  is  requisite  to- 
discern  with  accuracy  the  nature  of  the  proposition  it  is  offered  to* 
establish.    Evans'  Pothier  Appendix,  No.  16,  rec.  11,  p.  216. 

We  are  of  opinion  that  the  declaration  in  the  notarial  act  by  Zunts- 
and  the  Pack  wood  heirs  that  the  price  was  $100,009  does  not  estop 
Zunts  from  showing  that  the  notes  sued  on  formed  a  part  of  the  price 
of  the  plantation,  when  it  is  attempted  to  prove  that  the  consideration 
of  the  notes  was  slaves.     Otherwise  truth  might  bo  suppressed. 

The  evidence  in  the  record  is  conflicting.  We  believe  that  the  ends- 
of  justice  will  be  better  subserved  by  remanding  the  cose  for  a- 
new  trial. 

It  is  therefore  ordered  and  adjudged  that  our  former  decree  be  set 
aside  ^  that  the  judgment  of  the  district  court  be  annulled  }  that  this, 
case  be  remanded  to  the  court  a  qiia  to  be  tried  de  novo  ;  and  that  tbe 
appellee  pay  costs  of  appeal. 


No.  1466. — Mrs.  De  St.  Romes  v.  D.  B.  MACAKxr 

A  purchaser  of  real  property  at  forced  Hale  can  not  bo  required  to  pay  the  back  tax(»8  whic1> 
have  accrued  and  are  standiDj;  against  it  of  date  prior  to  the  sale.  The  sheriff  has  not- 
the  right,  therefore,  to  pay  such  taxes  out  of  t!ie  purchase  price,  and  tlieroby  reduce  tLo 
amount  to  be  credited  on  the  jUri  facias  tq.  that  extent 

APPEAL  from  tlie  Second  District  Court,  parish  of  Orleans.     Duvig- 
ncand,  J.     Whilaker  d;  Sice,  for  ])laintiff  and  appellant.    Jlornor  it- 
Benedict,  for  defendant  and  appellee. 

Howe,  J.     This  controversy  arose  from  the  payment  of  certain  taxes- 
for  the  plaintiff  which  she  insists  were  not  due  by  her 

An  examination  of  the  record  shows  that  she  did  not  personally  owe 
the  taxes  for  the  years  1852  to  1855,  inclusive,  wliich  accrued  prior  to 
her  purchase  of  the  property  in  1858.  Upon  the  forced  sale  of  tlie- 
property  by  defendant,  the  sheriff  had,  therefore,  no  right  to  pay  these 
taxes  for  the  plaintiff,  and  decrease  her  credit  on  the  writ  of  fieri  /rtoia^ 
by  their  amount.     The  error  amounts  to  $159  33. 

It  is  therefore  ordered  tliat  the  judgment  appealed  from  be  reversed, 
and  that  the  defendant  herein  be  enjoined  and  restrained  from  collect- 
ing any  sum  upon  said  fieri  facias,  or  the  judgment  on  which  it  waa 
issued,  beyond  the  sum  of  $1288  34,  bein>(  balance  legally  due  after 
sale  of  January  27,  1865,  with  interest  according  to  the  terms  of  said. 
judgment,  and  that  the  defendant  pay  costs. 

Rehearing  refused. 

Mr.  JuAticft  How«ll  rftp.noAri 
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No.  2249. — Joseph  Hernandez  v.  A.  B.  James  et  ai.  "^  907| 

23    483| 
A  jmlgment  rendered  ont  of  term  time,  on  a  role  taken  against  a  surety  on  an  appeal  bond^      m)    44o| 

is  null  and  void,  although  it  be  rendered  in  open  court  and  signed  by  the  Judge  while  on       60    441 1 

the  bench. 
Tnder  article  303  of  the  Code  of  Practioe,  an  injunction  will  lie  to  restrain  the  enforcement 

of  a  Judgment  that  is  null  and  void  because  it  was  rendered  in  vacation  or  out  of  term 

time,  and  the  injunction  will  continue  pending  the  appeal  from  such  Judgment. 
Ai  s  general  rule,  an  ii\{unction  will  lie  in  all  cases  where  the  act  complained  of,  if  committed, 

▼ottld  give  rise  to  an  action  of  damages. 

• 

4  PPEAL  from  the  Sixth  District  Court,  parish  of  Orieans.  Cooletj,  J. 
ii  Cooley  &  PhiUipSf  for  plaintiff  and  appellant.  P.  H.  Morgan^  for 
dcfendaut  and  appellee. 

LuDELiNG,  C.  J.  A.  B.  James  having  obtained  a  judgment  against 
the  testamentary  executor  of  Alex.  Gordon  et  al.,  the  executor  took  a  , 

BQspensive  appeal  to  the  Supreme  Court,  and  gave  bond  according  to 
law,  with  Joseph  Hernandez  as  security.  The  judgment  on  appeal 
was  affirmed,  property  of  defendant  was  seized  and  sold,  and  the 
execution  was  returned  unsatisfied. 

A  rale  was  tlien  taken  on  the  surety,  Hernandez,  to  show  cause  why 
judgment  should  not  be  rendered  against  him  for  the  remainder  of  the 
jadgmeut  against  the  executor  of  Alex.  Gordon.  The  rule  was  made 
returoable  on  the  first  of  October,  1868. 

Hernandez  excepted  to  the  proceedings  on  the  ground  that  the  court 
was  in  vacation,  and  could  not  legally  entertain  and  render  judgment 
on  the  rule  at  that  time.  The  exception  was  overruled,  and  judgment 
was  rendered  against  Hernandez  for  $10,313  03. 

Execution  having  been  issued  under  this  judgment,  Hernandez  ob- 
tained an  injunction  to  prevent  the  sale  of  his  property  under  the  writ, 
on  the  ground  that  1;he  judgment,  having  been  rendered  in  vacation, 
was  null  and  void.  There  was  judgment  dissolving  the  injunction, 
and  the  plaintiff  has  appealed 

The  defendant  contends  that  the  plaintiff  acquiesced  in  the  judg- 
ment by  paying  a  large  amount  thereof,  and  therefore  he  can  not 
appeal  from  that  judgment  or  ei^join  its  execution. 

The  fallacy  of  this  position  consists  in  the  assumption  that  it  is  a 
judgment.  Whether  it  is  or  is  not  a  judgment,  is  the  question  for 
decision.  We  are  of  opinion  that  it  is  not  a  judgment;  the  law  did 
not  anthorize  the  rendition  of  a  judgment  at  the  time  when  it  waa 
rendered. 

In  Simonds  &  Co.  v,  Leovy  et  als.,  21  An.  308,  this  court  held:  "  The 
law  maker  has  been  cateful  to  express  for  what  particular  proceedings 
and  business  the  coilrts  shall  be  open  all  the  year,  and  the  act  neces- 
sary for  making  judgments  in  other  matters  final,  not  being  mentioned| 
is  excluded.'* 

If  the  judge  was  without  power  to  make  a  judgment  final  by  affix- 
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ing  Ms  signature  to  tlie  judgment,  a  fortiori,  he  is  powerless  to  try  and 
decide  a  case,  and  sign  the  judgment. 

The  judge  a  quo  held  that,  under  article  10  of  the  Constitution, 
courts  must  be  considered  as  always  open,  and  that  judges  liad  tbe 
right  and  power  at  any  time  to  open  court,  hear  and  decide  cases,  and 
sign  judgments.  Article  10  declares:  '*  All  courts  shall  be  open,  and 
every  person  for  injury  done  him  in  his  land,  goods,  person  or  repnta- 
tion,  shall  have  adequate  remedy  by  due  process  of  law,"  etc.  Open 
here  means  the  opposite  of  closed  or  secret — free  of  access — and  it 
may  also  mean  that  litigants  shall  liave  the  right,  during  all  the  year, 
to  institute  suits  in  the  courts.  But  we  think  the  article  is  not  sns- 
ceptiblo  of  the  interpretation  placed  upon  it  by  the  learned  judc:e  of 
the  district  court. 

The  defendant  also  insists  that  an  injunction  can  only  be  granted  for 
one  of  the  causes  enumerated  in  the  Code,  and  that  the  ground  alleged 
in  the  petition  is  not  enumerated  as  a  cause  for  injunction  in  the  Code 
of  Practice. 

Article  303  declares:  "Besides  the  cases  above  mentioned,  courts  of 
justice  may  grant  injunctions  in  all  other  cases  where  it  is  necessary 
to  preserve  the  property  in  dispute,  during  the  pendency  of  the  action, 
and  to  prevent  one  of  the  parties,  during  the  continuance  of  the  suit, 
from  dilapidating  the  same,  or  from  doing  some  other  act  injurious  to 
the  other  party.*' 

"A  party  may  always  have  an  injunction  when  the  act  would  give  a 
«laim  for  damages.^'  5  N.  S.  501,  Carraby  et  al.  v,  Morgan.  Article  10 
of  the  Constitution  declares  that  every  one  shall  have  adequate  remedy 
for  injury  done  him  in  his  property  or  person.     C.  P.  298. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  avoided  and  reversed,  and  that  tlie  injunction  be 
perpetuated.  It  is  further  ordered  that  the  defendant  pay  costs  of 
both  courts. 

Rehearing  refused. 

Messrs.  Justices  Howe  and  Howell  dissent  in  this  case,  for  reasons 
to  be  illed. 


Howe,  J.,  dissmtiiig.  First — I  do  not  understand  how  it  can  be 
maintained  that  the  judgment  sought  t«»  be  annulled  in  this  case  is 
not  a  judgment.  The  plaintiff,  in  his  petition,  calls  it  a  judgment, 
and  his  principal  ju^ayer  is  as  follows  (Record,  p.  6): 

**  Therefore  petitioner  prays  that  said  A.  B.  James  bo  cited  to 
answer  this  petition,  and  that  after  due  proceedings  it  bo  ordered, 
adjudged  and  decreed  that  the  judgment  rendered  in  favor  of  said  A. 
B.  James  and  against  petitioner,  iu  the  case  of  A.  B.  James  a/raiust 
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Fellowes  &  Co.,  No.  17,054  of  the  docket  of  this  court,  be  decreed  to 
be  null  and  void  and  of  no  effect, "  etc. 

This  judgment  was  rendered  and  signed  by  a  competent  judge,, 
sifefciug  on  his  bench,  with  a  clerk  and  sheriff  and  in  open  court.  The 
plaintiff  admits  (also  in  his  petition)  that  the  court  was  open  for  some 
purposes,  as  for  the  trial  of  interlocutory  orders,  and  lor  the  trial  of 
certain  suits  (landlords'),  and  the  rendering  of  final  judgments  therein. 
Record,  p.  5.  The  court  being  open  for  some  purjioses,  and  especially 
for  the  rendering  of  some  final  judgments,  how  can  it  be  said  that  the 
jadgment  against  Hernandez,  which  he  admits  to  bo  a  judgment,  is  no 
judgment?  It  may  be  a  judgment  tainted  with  an  irregularity,  but 
irregularity  is  one  thing,  and  nonentity  is  another. 

Second — Assuming,  then,  that  this  is  a  judgment,  the  plahitiff  ha» 
acquiesced  in  it  by  the  payment,  after  long  negotiation,  of  $7000  on 
account.  He  does  not  pretend  that  he  does  not  owe  the  rest  of  the 
principal.  The  dispute  is  about  a  difference  between  five  and  ei  ht 
percent,  interest.  The  judgment,  being  acquiesced  in,  can  not  be  the 
sabjcct  of  any  remedial  action.  The  courts  have  business  enough  on 
lianil  without  spending  their  time  in  reopening  such  cicatrized  wounds. 
See  Abbott  v.  Wilbur,  22  An.  dG8,  and  cases  there  cited  on  this  point. 

Ihird — The  alleged  nullity  in  this  case  is  one  of  form,  as  distin- 
guslied  from  those  nullities  which  pertain  to  the  merits  of  the  case. 
C.  P. 

In  Blank  v.  Speckman,  lately  decided,  23  An.  146,  we  held  that  a 
judgment  could  not  be  annulled  for  any  vice  of  form  save  those  cata- 
logued in  C.  P.  GOf>.  This  case  is  not  in  this  category,  and  therefore 
no  action  of  nullity  lies.  The  proper  remedy  is  by  appeal.  9  La.  79; 
9  An.  197;  9  An.  428;  10  An.  641;  14  An.  656. 

Fourth — ^No  injunction  could  be  lawfully  issued  in  this  case,  the 
remedy  by  suspensive  appeal  being  exclusive  and  ample.  The  case  of 
CoDoly  V.  Morgan,  5  N.  S.  501,  is  not  opposed  to  this  view.  The  injury 
arrested  in  that  ease  is  distinctly  mentioned  in  C.  P.,  article  298.  The 
statement  in  that  case  is  that  *'a  party  may  always  claim  the  aid  of  the 
laws  of  his  country  to  prevent  a  wrong  which,  if  inflicted,  he  could 
claim  damages  for,"  is  true  in  a  general  sense,  but  if  meant  to  apply 
to  prevention  by  writ  of  injunction,  was  a  dictumj  unnecessary  and  too 
broad.  Courts  do  not  grant  injunctions  to  prevent  apprehended  assaults 
and  batteries,  though  if  Inflicted  they  may  give  a  claim  for  damages. 
C.  P.  303,  applies,  by  its  terms,  only  to  property  in  dispute,  and  its- 
subsequent  general  phrases  must  be  limited  to  such  property. 

fifth — If  the  merits  of  the  case  be  examined,  it  is  by  no  means  clear 
that  there  was  any  error  in  the  judgment.  The  object  of  law,  its 
raisoh  d'etre,  in  civil  matters,  is  the  speedy  collection  of  debts.  Against 
the  surety  on  an  appeal  bond,  who  has  helped  to  delay  the  creditor  for 
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some  weary  years,  the  law  accords  a  summary  remedy  by  rule — "by 
mere  motion."  C.  P.  596.  The  courts  of  New  Orleans,  unlike  those 
in  the  rural  parishes,  are  open  every  month  for  motions.  The  plaintiff 
admits  this  in  his  pleadings.  They  are  open  also  for  some  final  judg- 
ments. He  admits  this  fact  in  his  petition.  I  do  not  perceive,  then, 
any  harm,  but  great  justice,  in  giving  the  judgment  as  it  was  given 
ill  the  district  court.  Otherwise,  if  the  Supreme  Court  affirm  a  judg- 
ment at  the  close  of  its  session,  the  successful  appellee  may  be  obliged 
to  wait  nearly  six  months  before  he  can  avail  himself  of  what  the  law 
has,  I  presume,  with  no  intention  to  bo  ironical,  called  a  ''summary 
remedy  by  mere  motion." 


IIowELL,  J.    I  concur  in  the  above  opinion  of  Mr.  Justice  Howe. 


No.  2080. — Heirs  of  Wenderlin  Doll  t?.  James  Kathman. 

A  parchaser  of  property  at  Judicial  aale  acquires  an  indefeasible  title  by  complj'ing  irith 
his  bid.  In  case  of  an  active  violation  of  tho  contract  of  purchase  by  the  purchaser,  or 
in  case  of  open  refusal  to  comply  with  his  bid  after  demand,  default  is  not  necemary 
as  a  coudition  precedent  to  the  action  for  the  rescission  of  the  sale  and  the  recovery  of 
damages.  But  if  no  demand  has  been  made  on  the  purchaser  to  comply  with  the  terms 
of  the  sale,  then,  and  in  that  case  a  putting  in  default  would  seem  to  be  a  condition  pre- 
cedent to  recovery. 

.As  a  condition  preccdesnt  to  the  action  for  the  resclsion  of  contracts  and  the  recovery  of 
damages  for  tho  nonperformance  of  engagements,  the  putting  of  the  party  in  mora  is 
strictly  required,  and  the  default  must  be  made  certain. 

II  PPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Col- 
,t\  lens,  J.  C.  Koselius  and  A,  Fhilips,  for  plaintiffs  and  appellants. 
O.  Schmidt  and  Fellows  <&  Mills,  for  defendant  and  appellee. 

Taliaferro,  J.  The  plaintiffs  sue  to  recover  certain  real  estate  in 
New  Orleans,  alleging  the  defendant  is  in  the  possession  of  it,  and 
illegally  withholds  it  from  them.  The  defendant  denies  that  the 
plaintiffs  have  any  right  to  it,  and  sets  up  title  to  the  property  in  him- 
self, averring  that  he  bought  it  at  a  probate  sale  of  the  sa  ccession  of 
the  plaintiffs'  father,  Wenderlin  Doll.  The  judgment  of  the  court  a 
qua  was  in  favor  of  the  defendant.  The  suit  was  dismissed,  reserving 
to  the  plaintiffs  any  right  they  may  have  to  enforce  the  payment  of 
the  price  at  which  the  defendant  bought  the  property.  Plaintiffs  have 
xippealed. 

Prior  to  the  institution  of  this  suit  and  as  far  back  as  1861,  the 
defendant,  Kathman,  brought  a  suit  in  the  Second  District  Court  of 
New  Orleans  against  the  administrator  and  heirs  of  Wenderlin  Doll, 
who  died  in  February,  1861,  to  obtain  title  to  an  undivided  half  part  of 
Tarious  lots  of  ground  and  buildings  thereon,  the  lot  and  buildings  at 
the  corner  of  Bienville  and  Marais  streets,  forming  the  object  or  the 
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pnssent  controversy,  allegiDg  that  at  the  time  of  the  purchase  by  Doll 
of  the  property  from  Massey,  he  in  fact  acquired  an  interest  in  the  par- 
cliase  although  the  title  was  taken  in  Doll's  name,  and  that  by  an 
jigrecment  between  himself  and  Doll  the  latter  was  to  make  Kathman 
a  title  upon  the  payment  by  him  of  $7500.  He  averred  that  by  this 
agreement  all  the  property  which  they  owned  in  the  Second  District 
of  New  Orleans  was  to  remain  under  Kathman's  control  and  adminis- 
tration. That  he  was  charged  no  interest  on  the  sum  he  agreed  to 
pay  Doll,  and  that  he  was  to  be  credited  with  one-half  the  net  reve- 
nues of  the  property  as  they  wore  collected. 

It  seems  Kathman  had  the  property  in  dispute,  as  well  as  all  the 
other  property  which  he  alleged  was  jointly  owned  by  himself  and 
Doll,  in  the  Second  District,  from  the  early  part  of  the  year  1859, 
Doll  having  purchased  from  Massey  in  March  of  that  year.  This  suit 
in  the  Second  District  Court  was  protracted  for  a  groat  length  of  time. 
The  administrator  of  Doll's  estate  filed  an  exception  to  the  suit  in 
May,  18G4,  and  in  January,  186d,  the  heirs  of  Doll  answered,  denying 
any  right  in  Kathman  to  claim  what  he  demanded,  and  set  up  a  recon- 
vcntional  demand  against  him  for  large  sums  alleged  to  have  beer 
collected  by  him  in  rents  and  revenues  of  the  property  in  his  posses- 
sion, and  which  were  unaccounted  for.  In  May,  1866,  this  suit  was 
dismissed  by  order  of  the  court.  In  November  following,  upon  a  rule 
tQ  have  the  case  reinstated  on  the  docket,  the  rule  on  exception  by  the 
offering  counsel  was  discharged.  Here,  this  branch  of  the  litigation 
^twcen  the  parties  seems  to  have  ended 

In  January^  1862,  the  property  of  Wenderlin  Doll's  succession  wa.- 
«old  at  public  sale,  and  Kathman  bought  the  property  for  which  he  i;. 
med  in  the  present  action.  The  price  was  $800%  one-third  cash,  th- 
remainder  in  one  and  two  years,  with  mortgage  retained,  and  interest 
at  eight  per  cent,  from  date. 

The  defendant,  it  is  charged,  has  never  paid  any  part  of  the  price  o: 
the  property,  and  it  is  not  shown  that  he  has.  It  is  argued  on  the  part 
of  the  plaintiffs,  that  never  having  paid  for  the  property,  he  is  not  the 
owner  of  it.  It  is  not  shown,  however,  that  the  heirs  or  any  person 
authorized  have  «ver  made  any  demand  of  payment,  or  that  the  de- 
fendant has  been  put  in  default,  a  condition  precedent  to  the  right  of 
the  plaintiffs  to  recover.  It  was  on  this  ground  that  the  judgment  of 
the  district  court  was  rendered,  and  the  main  question  in  this  case  is, 
whether  fron;i  the  facts  shown,  a  formal  putting  in  default  was  neces- 
sary. The  rule  we  take  to  be  well  settled  that  where  there  are  nega- 
tive or  passive  breaches  of  contracts  a  default  is  necessary }  but  they 
are  not  necessary  where  positive  breaches  take  place.  This  court  in 
the  case  of  Washburne  v.  Green,  13  An.  333,  an  r.fithoriiy  cited  on  be- 
half of  the  plaintiffs^  laid  down  the  doctrine  that  '^  although  article 
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8586  of  the  Civil  Code  declares  that  the  adjudication  completeB  the 
sale,  yet;  it  was  never  the  intention  of  the  lawgiver  to  say  this  conse- 
quence should  follow,  and  the  sale  should  be  complete  where  the  pur- 
chaser had  refused  to  comply  with  the  terms  of  the  sale  on  demand^ 
and  had  been  decreed  by  the  judgment  of  a  competent  court  to  bo  in 
default."  And  in  the  same  case  the  court  said  further :  **  Tne  pur- 
chaser at  a  judicial  sale  acquires  such  a  vested  right  to  the  property 
by  the  adjudication  that  it  can  not  be  divested  and  taken  from  him 
unless  he  refuses  to  comply  with  the  tei-ms  of  the  sale.  It  is  in  hia 
power  by  a  compliance  with  the  terms  of  the  sale  to  become  the  owner 
by  indefeasible  title.  It  can  not  bo  taken  from  him.  In  this  sense 
the  adjudication  is  the  completion  of  the  sale.  But  if  the  purchaser 
refuses  to  comply  with  the  terms  of  the  sale  he  is  considered  as  never 
having  been  owner,  saving  to  the  vendor  his  right  to  compel  a  specific 
performance  of  the  contract."  Many  decisions  are  to  the  same  effect. 
There  are  among  them  14  La.  533,  590 ;  5  L.  R.  472  j  15  La.  398  ;  2 
An.  361 ;  14  An.  449. 

In  the  case  at  bar,  as  we  have  before  remarked,  we  are  nob  shown 
that  the  defendant  has  ever  been  applied  to  amicably  or  by  judicial 
demand  to  comply  with  t!ie  terms  of  the  adjudication.  How  then  can 
it  be  said  that  he  ever  refused  to  comply  t  For  the  plaintiffs  it  is  re- 
sponded that  the  law  is  satisfied  by  any  evidence  which  indicates  an 
intention  not  to  comply  with  the  adjudication.  X  is  argued  that  Kath- 
man  was  guilty  of  an  active  breach  of  the  contract  by  continuing  to- 
prosecute  a  claim  as  owner  of  the  property  under  an  alleged  antece- 
dent and  conflicting  title  until  long  after  the  institution  of  the  present 
suit.  Under  the  circumstances  a  formal  putting  in  default  may^  possi- 
bly have  been  a  vain  and  useless  thing,  not  required  to  be  done.  But, 
after  all,  would  it  not  be  mere  conjecture  to  say  tliat  the  deieudant 
would  not  have  complied  if  a  proper  demand  had  been  made  Y  Do  the 
facts  relied  upon  as  evidencing  an  active  positive  breach  of  the  con- 
tract, render  it  legally  certain  that  a  demand  would  inevitably  have 
been  followed  by  a  refusal  t  We  must  keep  in  mind  that  the  heirs  of 
Doll  permitted  the  defendant  to  remain  in  uninterrupted  possession  of 
the  property  from  the  death  of  their  ancestor  in  1801,  until  the  insti- 
tution of  this  suit  in  July,  1866,  after  the  judgment  had  been  rendered 
against  him  in  his  suit  against  the  heirs  for  one-half  of  all  the  prop> 
erty.  The  administrator  too  received  from  him  revenues  of  the  prop- 
erty. After  the  defendant's  failure  iu  that  suit,  he  ma^  have  thought 
it  best  to  pay  for  the  property  he  bought  at  the  probate  sale.  At  all 
events,  during  this  long  perioil,  no  proper  demand  was  made,  and  con- 
sequently no  direct  absolute  and  positive  refusal  was  made.  We  are- 
referred  to  the  cases  of  Rowley  v,  Kemp,  2  An.  360,  and  Pendarris  tv 
Ware,  14  An.  449,  as  more  especially  in  support  of  the  position  as- 
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sumed  on  tbe  part  of  the  plaiatiffs;  bat  wo  do  not  consider  tbem  as 
bearing  on  tbe  case  at  bar.  In  Rowley  v.  Kemp,  it  is  said  that  "  Rowley, 
a.s  ngent  of  Lansing,  bid  for  the  property,  and  it  was  adjudicated  to 
iiiiD,  and  bo  not  complying  with  tbe  terms  of  the  sale,  the  sheriff  re- 
advertised  tbe  property  for  sale,  treating  tbe  acts  of  Rowley,  attorney 
ill  fact,  ns  nnllities,  as  be  was  bound  to  do;  for  bis  conduct  tiironghout 
shows  that  bis  sole  object  was  to  embarrass  the  proceedings  of  tbe 
sheriff,  and  defeat  tbe  process  of  the  court."  But  we  learn  further, 
that  Rowley  refused  to  comply  with  bis  bid,  and  tbe  reasons  assigned 
for  his  refusal  were  not  satisfactory  to  tbe  court.  In  tbe  other  case, 
Pendarris  v.  Ware,  there  was  an  active  breach  of  tbe  contract,  because 
the  widow  tendered  in  payment  of  her  bid,  not  money,  which  was  re- 
quired by  tbe  terms  of  sale,  but  claims  against  tbe  estate  of  her  de- 
ceased husband,  and  positively  declared  she  would  give  nothing  else. 

As:  a  condition  precedent  to  the  rescission  of  contracts  and  to  the  re- 
covery of  damages  for  the  nonperformance  of  engagements,  tbe  putting 
the  party  in  mora  is  strictly  required;  and  the  default  must  be  made 
clearly  to  appear. 

We  think  tbe  plaintiffs  in  this  case  have  not  made  out  the  alleged 
refusal  of  the  defendant  to  comply  with  tbe  terms  of  tiie  sale  with 
that  precision  and  clearness  whicb,  in  our  opinion,  the  law  requires. 

The  conclusion  we  have  arrived  at  renders  it  unnecessary  to  pass 
upon  the  several  bills  of  exceptions  found  in  tbe  record. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed  with  costs 


No. 2300. — Benner  &  Ranlett  v.  J.  T.  Michel  and  P.  Gallaher. 

The  fact  that  tbe  owner  of  a  drug  store  permitted  a  party,  who  was  cinph)ycd  therein  as  a 
clerk,  to  manage  its  affiiirs  for  a  share  in  the  profits,  to  hold  himself  out  to  the  world  as 
the  owner  thereof,  did  not  give  a  Judgment  creditor  of  such  clerk  on  a  debt  which  ori- 
ginated before  he  had  any  connection  with  the  store  as  a  clerk,  the  right  to  seize  and 
sen  the  store  as  the  property  of  the  clerk,  in  satisfaction  of  the  jadgment  against  him 
indiyidoally. 

The  sheriff  and  seizing  creditor  are  liable,  in  solido,  in  case  the  sherifif  has  seized  and  sold  the 
property  of  a  third  party,  after  being  notified  that  such  property  was  not  that  of  the 
judgment  debtor;  and  in  fixing  the  amount  of  liability,  the  estimate  placed  on  the 
property  shortly  before  the  seizure  will  be  taken  as  a  basis,  ratlier  than  the  vague 
appraisement  made  at  the  tiue  ol  the  sale. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson. 
Pardee,  J.  G,  W,  H,  Marr  and  J.  N,  Brickell,  lor  plaintiffs  and 
appellees.  W,  T,  Scoit  and  ^.  C,  Kelly,  for  defendants  and  appellants. 
Taliaferro,  J.  The  defendants  are  sued  for  $2000  as  damages 
alleged  to  have  been  sustained  by  the  plaintiffs  from  the  illegal  seizure 
and  sale  under  execution  by  defendants  of  the  property  of  tbe  plaintiffs. 
The  answer  is  a  general  denial.  Plaintiffs  bad  judgment  for  91000, 
and  defendants  have  appealed. 
62 
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Gallaber  having  obtained  a  judgment  against  B.  F.  Hugbes,  caused 
execution  to  issue,  and  the  slieriff,  Michel,  seized  as  property  of  Hughea 
the  contents  of  a  drug  store  in  the  city  of  Jefferson  at  the  comer  of 
Magazine  and  Jena  streets,  and  after  an  inventory  and  appraisement  oi 
the  effects  seized  and  advertisement  made,  sold  the  entire  stock  for 
$163. 

It  is  in  proof  that  after  the  seizure  was  ma.lc  the  sheriff  was  dis- 
tinctly informed  by  Benner,  one  of  the  plaintiffs,  that  the  property 
seized  did  not  belong  to  Hughes,  but  to  himself  and  Kanlett. 

The  defendants  show  that  the  contents  of  the  drug  store  were  under 
the  control  of  Hughes,  who  held  himself  out  to  the  world  as  the  owner^ 
that  he  kept  the  establishment,  made  sale  of  the  drugs,  and  was  con- 
sidered the  owner.  Tliey  contend  that  the  plaintiffs'  claim  as  owners 
is  si;nulatcd,  and  set  up  to  screen  the  property  of  Hughes  fronoi  the 
pursuit  of  his  creditors. 

It  appears  from  the  evidence  that  in  the  latter  part  of  the  year  1865, 
and  in  the  early  part  of  1866  tliis  apothecary  establishment  belonged 
to  a  Dr.  Hyues,  who,  during  the  time  he  kept  it,  had  Hughes  employed 
as  a  clerk )  that  Hynes  sold  the  establishment  to  Ranlett,  at  the  price 
of  «$1700,  the  estimated  value  of  the  entire  stock,  as  appears  by  the 
receipt  of  Hynes,  dated  seventeenth  March,  1^66.  An  instrument  is  in 
evidence  dated  eleven tli  of  March,  1866,  and  signed  by  Ranlett  and 
Hughes,  the  purport  of  which  is  that  they  were  to  carry  on  the  drug 
and  apothecary  business  in  the  city  of  Jefferson ;  that  the  business  was 
to  be  carried  on  in  the  name  of  B.  F.  Hughes,  who  was  to  keep  the 
accounts  and  render  a  full  statement  of  affairs  at  the  end  of  each 
month  and  pay  over  to  Ranlett  such  sum  of  money  as  might  be  on 
hand  after  deducting  the  expenses  of  carrying  on  the  business.  Ran- 
lett was  to  buy  the  stock  in  trade  of  Hynes,  the  profits  and  losses  to 
be  equally  divided. 

The  seizure  was  made  on  the  ninth  of  August,  1867.  On  the  nine- 
teenth of  June  previous  an  estimative  inventory  of  the  stock  of  drugs 
on  hand  was  made  and,  as  stated,  the  value  of  the  drugs  was  set  down 
according  to  wholesale  prices,  the  aggregate  amount  being  $1103. 
Hughes  testifies  that  between  the  time  of  making  the  inventory  and 
the  seizure  there  was  sold  an  amount  between  fiftv  and  one  hundred 
dollars.  The  sheriff's  inventory  and  estimate  seem  to  have  been  made 
carelessly,  and  the  drugs  set  down  at  about  what  the  appraisers  judged 
they  would  be  likely  to  bring  at  an  auction  sale. 

The  fact  that  the  plaintiffs  permitted  Hughes  to  hold  himself  out  to 
the  world  as  the  owner  of  the  establishment  would,  according  to  well 
established  principles,  involve  a  responsibility  to  persons  giving  him 
credit  on  the  faith  of  the  pretended  ownership.  Still,  under  the  facts 
shown  in  this  case,  we  think  no  liability  results  against  them.    The 
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jadgment  of  Gallaher  againafc  Haghes  arose  from  a  debt  contracted 
joiDtly  by  the  latter  and  one  Spann,  before  Hagbes  bad  anything  to 
do  with  the  drug  store.  The  delendanta  were  notified  that  the  prop- 
erty they  had  seized  belonged  to  the  plaintiffs,  but  they  proceeded  not- 
withstanding to  sell  it,  and  consequently  the  sale  was  made  at  their  peril. 
The  evidence,  we  think,  sufficiently  shows  that  the  plaintiffs  were 
the  owners  of  the  property  sold.  Hughes  was  destitute  of  means. 
That  Raulctt  paid  the  whole  price  of  the  stock  purchased  from  Dr. 

r 

Hyncs,  there  can  be  no  doubt.  The  statements  of  Ranlett  and  Hughes, 
in  connection  with  the  receipt  of  Hynes,  make  this  clear,  and  the 
tenor  of  -  the  contract  between  Ranlett  and  Hughes  corroborates  their 
statements  under  cath  as  to  the  ownership  of  the  stock  in  trade.  If 
Hughes  were  to  participate  in  the  profits,  it  does  not  follow  that  there 
Wds  a  community  of  interest  in  the  property  itself.  The  contrary,  we 
think,  is  established. 

In  estimating  the  value  of  the  plaintiffs'  property  sold,  we  aro 
inclined  to  adopt  the  opinion  of  the  judge  a  quo,  who  assumed  the 
valuation  made  shortly  before  the  seizure  as  more  reliable  than  the 
evidently  vague  appraisement  made  at  the  time  of  the  sale.  Deducting 
one  hundred  dollars,  tlie  amount  sold  after  the  fii*st  appraisement  or 
valuation,  irom  81100,  he  gave  judgment  for  $1000,  aud  we  think 
correctly. 

It  is  tliereforo  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs 

Rehearing  refused. 


1 

No.  3339. — State  ex  rel.  H.  E.  Shropshire  v.  The  Judge  of  the       ||     '*?^ 

Fifth  District  Court,  for  the  parish  of  Orleans.  ' 

Ob  application  for  a  writ  of  prohibition  against  the  Judge  a  quo^  the  Sapreme  Court  Tcill  re- 
view tho  evidence  taken  in  the  court  below,  touching  the  solvency  and  sufficiency  of  the 
surety  on  the  appeal  bond,  and  if  the  surety  is  found  to  bo  sufficient  and  the  case  is  in 
other  respects  appealable,  ttie  prohibition  will  issue. 

APPLICATION  for  prohibition.  Fellow8  &  Mills,  for  relators.  Charles 
Leaumontj  Judge,  respondent 
Howe,  J.  The  application  for  a  prohibition  in  this  case,  to  preserve 
the  appellate  jurisdiction  of  this  court  and  tlie  right  of  the  relator  to 
suspend  execution  pending  the  appeal,  involves  the  sufficiency  of  the 
surety  on  the  appeal  bond.  The  bond  is  for  $900;  the  surety  declares 
he  is  worth  that  ainount  over  and  above  his  debts;  and  that  his  prop- 
erty consists  of  real  estate  worth  $6000,  encumbered  for  $4000.    No 

evidence  is  offered  to  contradict  these  statements,  and  we  do  not  see 
why  they  are  not  conclusive  in  establishing  his  sufficiency. 

It  is  therefore  ordered  that  the  prohibition  granted  herein,  be  made 
perpetual. 
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No.  2?8-». — GRORae  HuBENER,  etc,  17.  The  New  Orleans  and  Car- 

KOLLTON  Railroad  Company  et  al. 

In  this  cano  tUo  evidence  establisliea  that  a  small  boy,  eight  years  old,  a  son  of  the  plaintifT, 
attempted,  while  the  steam  car  was  in  motion,  on  the  way  from  New  Orleans  to  Carroll- 
ton,  to  .lump  from  the  ground  near  the  track  to  the  platform  of  the  car ;  that  be  was 
thrown  from  the  car  to  the  track,  and  one  of  his  legs  cut  entirely  off  by  the  wheel  of  the 
car.  It  is  fnrther  Bho^vll  that  shortly  before  the  accident  he  was  told  by  a  person  on  the 
car  not  to  attempt  to  get  on,  that  1^  would  get  hurt,  etc.;  that  the  boy  was  not  a  pas- 
senger on  the  car,  which  had  then  left  the  station  and  was  in  motion  on  the  track; 

Ilold— Tliat  the  accident  having  occuri*ed  to  a  person,  not  a  passenger,  without  any  JGanIt  or 
blame  on  the  part  of  those  in  charge  of  and  running  the  cars,  the  company  was  not  there- 
fore liable  for  the  damages  caused  by  the  injury  which  such  -penan.  had  received  on  ac- 
count of  the  accident. 

APPEAL  Irom  the  Sixth  District  Court,  parish  of  Orleans.     Cooley,  J. 
J.  J3.  Cotton  &  Levy,  for  plaintiffs  and  appellees.    L,  E.  SimondSf 
for  defoiidants  and  appellants. 

This  case  was  tried  by  a  jury  in  the  court  below. 

Howe,  J.  Action  for  damages  alleged  to  have  been  caused  by  care- 
lessness of  defendants  in  running  over  the  child  of  plaintiffs,  aged 
eight  years,  and  cutting  off  one  of  his  legs.  Verdict  and  judgment  in 
favor  of  plaintiff,  George  Hubener,  as  natural  guardian  of  the  child, 
for  $7500,  and  in  his  own  right  for  $2500.     Appeal  by  defendants. 

The  child,  Charles  Hubener,  testified  that  he  was  coming  down  St. 
Charles  street  in  one  of  the  horse  cars  of  the  company;  that  some 
ladies  got  in,  and  he  rose  and  gave  them  his  seat,  and  went  out  on  the 
front  platform ;  that  while  there  another  boy  crowded  him  off;  he  fell 
backwards,  yet  fell  on  his  face.  This  was  near  Calliope  street.  He 
saw  the  steam  train  coming  out  of  the  depot  at  Tivoli  Circle  before  he 
fell.  He  then  stumbled,  according  to  his  own  account,  backwards 
under  the  wheels  of  this  upward  bound  steam  train,  and  suffered  the 
injury  from  which  the  suit  originated. 

The  following  questions  and  answers  are  taken  from  the  record  of 
his  testimony: 

'*  Question.  As  you  fell  from  the  car,  you  say  you  fell  backwards 
from  the  platform? 

"Answer.    Yes,  sir. 

"Q.  And  your  legs,  as  you  say,  fell  over  on  the  steam  car  track  9 

"A.  Yes,  sir. 

•  ««««*  «• 

"  Q.  At  the  time  the  car  ran  over  you,  were  you  standing  up  with 
one  foot  out,  or  were  you  on  the  ground,  fallen 

"  A.  I  stumbled. 

"Q.  But  did  you  stumble  and  fall? 

"  A.  I  stumbled  off  the  horse  car,  over  the  middle  horse  car  track« 
with  my  leg  on  the  steam  track." 

It  is  clearly  shown  by  a  witness  of  plaintiffs  that  the  distance  over 
which  the  child  declared  he  thus  "stumbled  backwards^"  was  oiae* 
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teen  feet  eight  and  one-fourth  inclios.  It  Tras  shown,  also,  to  be  made 
up  as  follows:  From  the  down  horse  track  to  the  up  horse  track,  six 
feet;  up  horse  track,  in  width,  four  feet  eight  and  one-half  inches; 
from  up  horse  track  to  river  or  left  side  of  steam  track,  about  nine 
iect;  and  that  between  the  tracks  there  were  draining  gutters,  and 
between  tlie  up  horse  track  and  the  steam  track  there  were  piles  of 
rubbish,  some  as  high  as  two  feet.  But,  furthermore,  tho  evidence 
establishes  that  the  child  was  run  over  on  the  right  hand  eide  of  the 
steam  track,  going  up,  or  tho  swamp  side,  wliich  would  increase  the 
distance  over  which  he  stumbled  backwards  to  about  twentv-iour  feet, 
or  as  a  witness  for  plaintiffs  says  (page  468),  twenty-six  and  one-half 
feet.  And  it  must  be  further  noticed  that  to  have  got  from  the  car 
from  which  he  was  pushed  to  the  rail  on  which  his  leg  was  crushed,  he 
must  not  only  have  stumbled  backwards  over  two  gutters,  two  sets  of 
railway  tracks  and  some  piles  of  rubbish,  but  must  have  passed  over 
or  under  or  around  a  steam  train,  by  one  of  the  rear  cars  of  which  he 
was  injured,  his  leg  lying  on  the  right  hand  or  *' swamp  side*'  rail. 

We  apprehend  that  we  shall  not  be  asked,  in  earnestness,  to  believe 
this  story.  Not  that  the  poor  boy  has  with  design  told  a  falsehood — ^it 
is  not  necessary  to  say  that — but  he  was  a  little  child  when  tho  acci* 
dent  occurred,  and  he  was  still  a  child  when  the  trial  took  place,  about 
a  year  after.  "When  a  child  is  a  witness,''  says  Mr.  Ram  in  his  Trea- 
tise on  Facts,  page  151,  *4t  will  be  natural  to  receive  its  evidence  with 
proper  caution.  A  child  may  be  very  quick  to  perceive  aright  some 
things  which  it  sees  or  hears;  but  from  want  of  knowledge  or  expe- 
rience it  may  perceive  imperfectly  other  things  it  sees  or  hears.  In 
seeing  it  may  mistake  one  thing  for  another,  and  in  heariog  may  mis- 
understand words,  and  for  those  which  it  heard  may  substitute  others 
of  a  very  different  meaning.  And  there  is  danger  lest  a  child  should 
borrow  something  from  its  imagination,  or  from  what  it  has  hear.l  other 
people  say,  and  so  amplify  facts  beyond  their  just  measure.  But  a 
child  is  naturall]^  artless  and  means  to  speak  the  truth.  It  is  not  to  bo 
forgotten,  however,  that  a  child  is  open  to  be  beguiled,  biased,  in- 
fluenced, or  intimidated  by  the  false  representations  or  the  promises 
or  threats  of  designing  persons." 

To  this  it  may  be  added  that  the  memory  of  children  is  very  trench- 
erons,  and  their  judgment  of  time,  distance  and  cause  and  eilect  very 
defective. 

Peter  Lurgos,  a  boy  of  twelve  or  thirteen,  testifies  in  a  very  credible 
manner  that  he  saw  the  accident;  that  the  boy  Charles  Hubener 
jomped  on  the  steps  of  the  steam  car  on  the  swamp  side  of  the  track, 
and  then  slipped  off  and  so  was  hurt.  The  attempt  made  to  contra- 
dict his  statements  in  some  particulars  was  a  signal  failure,  liecord, 
pages  468  to  473. 
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Coleman  (page  284)  testifies  that  the  boy  Hubener  stated  to  him  that 
lie  got  hurt  trying  to  jump  on  the  steam  car. 

Mrs.  Bevans,  who  nursed  the  boy,  says  he  told  her  (page  415),  "I 
was  on  the  steam  car,  and  the  boy  pushed  mo  oft'  and  the  steam  car  ran 
over  me." 

The  testimony  of  Flanagan,  a  witness  residing  in  the  parish  of  Jef- 
ferson, was  taken  by  commission,  and  then  excluded  by  the  judge 
because  another  witness  had  stated  casually,  on  cross-examination  at 
the  trial,  that  he  had  seen  Flanagan  in  the  city  that  morning.  The 
defendants  reserved  a  bill  of  exceptions  to  this  ruling,  a  ruling  cleirly 
erroneous*  Tlie  testimony  had  been  regularly  taken.  C.  P.  425.  The 
witness  resided  in  another  parish,  and  we  fail  to  perceive  how  the  fact 
that  another  witness  had  seen  him  in  the  city  that  morning,  could 
establish  the  ability  of  the  defendants  to  produce  him  in  court  or  cast 
on  them  the  duty  of  doing  so.  His  testimony  (page  78),  which  should 
have  been  laid  before  the  jury,  shows  that  the  boy  Hubener  was  play- 
ing about  the  steam  cars  about  the  time  they  started,  **  hanging  on  the 
steps,"  and  that  he  told  him  'Ho  go  away  from  there  or  he  would  get 
hurted." 

The  statements  of  the  boy  Klein,  for  plaintiffs,  are  not  in  necessary 
conflict  with  those  quoted  for  the  defense. 

We  gather  from  the  record,  as  a  whole,  that  the  boy  may  have  been 
pushed  from  the  platform  of  the  horse  car,  as  he  says  he  was,  bat  that 
this  fact  liad  no  causative  relation  to  tbe  subsequent  injury,  any  more 
than  if  it  had  happened  an  hour  or  a  year  before;  that  finding  himself 
left  behind,  he  went  across  and  attempted  to  amuse  himself  by  jump- 
ing on  the  platform  of  one  of  the  steam  cars,  which  were  moving 
slowly  up  on  the  farther  side  of  the  street  or  neutral,  ground;  that  he 
probably  had  time  to  cross  the  steam  track  before  the  train  came  up,, 
and  when  he  attempted  to  get  on,  jumped  up  from  the  swamp  side.  It 
was  at  this  moment  that  young  Lurges  saw  him,  and  a  moment  after 
he  fell  and  was  injured.  ^'Hewas  jumping  on,"  says  this  witness, 
page  201 ,  **  with  his  two  knees  when  he  fell."  He  was  not  a  passenger 
on  this  steam  train.  The  company  owed  him  no  duty  as  a  common 
carrier,  and  no  greater  duty  than  they  owe  to  all  who  walk  the 
streets — ^the  duty  of  running  their  trains  lawfully  and  carefully.  This 
train  was  running  very  slowly  and  carefully,  and  it  nowhere  appears 
that  by  any  fault  of  defendants  was  the  unfortunate  child  injured. 
The  verdict  of  the  jury  is  without  foundation. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  the  verdict  set  aside.  It  is  further  ordered  that  there  be  judgment 
in  favor  of  the  defendants  herein^  with  costs  in  both  courts. 

Behearing  refused. 
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No.  2348.— R.  BoioiANN  v.  Tiiiele,  Motz  &  Co.  i  x»k  4»b\ 

fiS  2100 
A  person  'wfao  makes  a  contract  with  a  mercantile  lioose  or  Arm  to  act  in  the  capacity  of 
clerk  and  book-keeper  in  the  store  for  a  fixed  rate,  or  price,  and  for  a  fixed  period  of 
time,  on  being  discharged  by  his  employers  before  the  expiration  of  the  time  agreed 
upon,  without  any  jast  cause  therefor,  is  entitled  to  sne  for  and  recover  his  wages  for  tho 
entire  time  of  his  employment 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooley,  J. 
S.  D.  traifj,  ibr  plaintiff  and  appellee.     €,  E.  Schmidt,  for  de- 
fendants and  appellants. 

Howell,  J.    This  ease  presents  the  qnestions  of  fact,  whotlier  or 
not  plaintiff  was  employed  as  clerk  by  the  year,  and  defendants  had  ' 
good  cause  to  discharge  him. 

After  an  examination  of  the  evidence,  we  concur  in  the  conclusion 
of  tho  district  judge,  that  he  was  so  employed,  and  that  he  was  dis- 
charged without  sufficient  cause. 

The  positive  testimony  of  plaintiff,  as  to  the  term  of  the  engage* 
ment  is  supported  by  the  letter  of  the  defendants,  informing  him  of 
their  decision  to  reduce  his  salary  from  $1500  to  $1000  per  annum, 
which  also  shows  that  tlie  only  reason  for  ttiis  reduction  was  to  curtail 
expenses.  Because  of  plaintiff  ^3  refusal  to  acquiesce  therein,  he  waa 
discharged. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the  bills  of 
exception  in  the  record. 

Judgment  affirmed. 


No.  2279. — Emile  Dupre  v.  Boyd,  Allen  &  Co. 

TUntlng:  partners  are  hound  Jointly,  each  for  one-half  of  a  dcht  contracted  by  them  for  the 

benefit  of  the  partnership. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Lean- 
mont,  J.    A.  iS;  M.  YoorhieSy  for  plaintiff  and  appellee.     Trudeau 
d  Philips,  for  defendants  and  appellants. 

Wylt  J.  The  defendants  have  appealed  from  a  judgment  against 
them  for  balance  of  account  and  for  commissiobs  on  a  part  of  the  crop 
of  rice  which  they  failed  to  consign  to  the  plaintiff  for  sale,  he  claiming 
as  their  commission  merchant,  the  right  to  the  same.  The  balance  of 
account,  to  wit:  $276  69,  the  defendant,  Boyd,  in  his  evidence  admita 
to  be  correct.  He,  however,  contradicts  the  statoment  of  the  plaintiff, 
who  testified  that  he  advanced  the  rice  seed  to  the  defendants  upon 
the  condition  he  was  to  have  the  sale  of  the  entire  crop.  It  appears 
that  the  plaintiff  did  not  advance  the  supplies  generally  to  make  the 
crop,  but  only  advanced  the  seed;  we  believe  that  the  witness,  Boyd» 
has  stated  correctly  the  understanding  upon  which  the  seed  was  ad- 
vanced ;  and  that  the  plaintiff  has  failed  to  make  his  demand  suffix 
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ciently  certain  to  entitle  him  to  recover  judgment  for  two  and  one-half 
per  cent,  commissions  on  that  part  of  the  crop  consigned  by  the  de- 
fendants to  other  merchants.  Besides,  he  has  not  shown  the  value  of 
the  balance  of  tlie  crop  diverted  from  him,  assuming  that  the  advance 
by  him  of  one  item  entitled  him  to  the  right  to  sell  the  whole  crop. 
The  defendants,  Boyd  &  Allen,  were  planting  partners,  and  are  there- 
fore liable,  each  for  half  the  debt  due  the  plaintiff. 

It  is  therefore  ordered  that  the  judgment  against  the  defendants  be 
reduced  to  the  sum  of  one  hundred  and  thirty-eight  dollars  thirty-four 
and  one-half  cents,  against  each  of  them,  with  five  percent,  per  an- 
num interest  thereon,  from  the  twenty-third  day  of  October,  1868,  and 
as  thus  amended  it  is  ordered  that  the  judgment  herein  be  affirmed. 

It  is  further  ordered  tliat  the  plaintiff  pay  costs  of  this  appeal. 


No.  2534. — Daniel  Clark  Osborn,  Testamentary  Executor,  et  als.  t?. 

John  C.  Osborn  et  als. 

In  a  suit  bj'  executory  procesB  to  enforce  the  juiyTOent  of  mortgage  notes  shown  to  be  for  a 
mixed  consideration,  partly  for  lauds,  and  partly  for  slaves,  an  ii^unction  taken  oat  to 
prohibit  the  sale  on  the  ground  that  the  consideration  of  the  notes  is  illegal,  will  be  dis- 
solved to  the  extent  of  the  consideration  shown  to  be  for  the  lands,  and  maintained  for 
that  portion  of  the  consideration  which  is  shown  to  bo  for  slaves.    SI  Ad.  757,  771 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leau^ 
montf  J.  C,  Boselitts  and  Alfred  FhWps,  for  plaintiffs  and  appel- 
lees.   H,  King  Cutler,  lor  defendants  and  appellants. 

Wyly,  J.  The  defendant,  John  C.  Osborn,  has  appealed  from  the 
judgment  perpetuating  the  injunction  sued  out  by  the  plaintiffs  to  re- 
strain the  execution  of  an  order  of  seizure  and  sale  obtained  by  the 
said  defendant,  against  certain  property  inherited  by  them  from  the 
late  Wiuney  Hubbard,  deceased.  The  main  ground  for  the  injunction 
was  the  slave  consideration  of  the  note,  on  which  the  order  of  seizure 
and  sale  was  granted.  It  appears  that  in  1854,  the  late  Wiuney  Hub- 
bard, irom  whom  the  plaintiffs  derived  title,  purchased  the  undivided 
half  of  a  plantation,  and  sixt^'-iive  slaves,  in  the  parish  of  Jefferson, 
for  the  price  of  $40,000;  and  that  the  note  on  which  this  order  of 
seizure  and  sale  was  granted,  is  the  last  installment  due  on  said  pur- 
chase. It  is  admitted  that  the  value  of  the  land  was  $2;'>,000,  and  the 
slaves  $15,000,  embraced  in  said  sale.  There  was  no  conventional  im- 
putation of  the  payments  heretofore  made,  and  under  the  settled  j mis- 
prudence  of  this  State,  the  debt  must  be  apportioned,  and  can  only  be 
eu forced  for  the  part  which  was  not  for  slaves.  This  apportionment, 
under  the  admission  of  the  parties,  we  fix  at  $3000,  the  amount  of  the 
note  being  $5(K)0.    21  An.  757,  771. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
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and  annulled,  and  it  is  now  ordered  that  the  injunction  herein  be  dis- 
solved BO  far  as  to  permit  the  defendants  to  proceed  with  the  order  of 
seizure  and  sale  to  enforce  the  payment  of  $3000,  the  valid  part  of  the 
mortgage  note,  with  eight  per  cent,  per  annum  interest  thereon  from 
the  first  day  of  April,  1868,  and  costs,  and  in  other  respects  that  the 
iBJanction  be  maintained. 

It  is  further  ordered  that  the  defendant,  John  C.  Osborn,  pay  costs 
of  tbo  injunction,  and  that  the  plaiutiifs  pay  costs  of  this  appeal. 


No.  3094. — Charles  Case,  Receiver  ot  the  First  National  Bank  of  New      28  497! 

Orleans,  v,  Richard  Taylor.  **'  ^'' 

A  right  reuniting  firom  a  contract  of  labor  between  the  State  on  the  one  band  and  a  private 
citizen  on  the  other,  is  not  liable  to  seizare  for  the  debts  of  the  latter.  The  contract 
eutered  into  between  the  State  of  Louisiana  on  the  one  hand  and  Richard  Taylor  on  the 
other,  whereby  the  said  Richard  Taylor  boand  himself  under  bonds  to  widen  and  deepen 
the  New  Canal  and  to  keep  it  in  repair  for  a  given  time,  for  which  the  said  Richard  Taylor 
is  to  have  and  ci\Joy  the  tolls  arising  from  the  use  of  said  canal  and  shell  road  by  the 
pablic,  is  a  contract  resulting  from  the  obligation  to  periorm  the  labor  of  widening, 
deepening  and  improving  the  canal,  and  the  tolls  arising  therefrom  are  not,  therefore, 
liable  to  seizure  by  the  judgment  creditors  ot  the  said  Richard  Taylor. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  LeaumonU  J. 
J.  D.  House  and  Elmore  &  Kimj,  lor  plaintiff  and  appellant.  W> 
E.  Hunt  and  C.  Eoaeliua,  for  defendant  and  appellee. 

Wtly,  J.  The  plaintiff  has  appealed  from  a  judgment  perpetuating 
the  injunction  sued  out  by  the  defendant  restraining  the  plaintiff,  his 
judgment  creditor,  from  selling  ^^all  the  right,  title  and  interest  ot  the 
defendant  in  and  to  the  lease  of  the  New  Canal,  granted  to  him  by  the 
State  of  Louisiana,  as  per  act  passed  before  T.  0.  Stark,  notary  public, 
March  6,  1866,  together  with  his  right  of  use  and  enjoyment  of  said 
canal  thereunder  and  the  revenues  thereof." 

The  main  question  in  this  controversy  is,  what  is  the  cliaracter  of 
the  thing  or  right  the  defendant  has  enjoined  his  judgment  creditor 
from  selling?  Is  it  the  lease  of  a  thing,  or  is  it  a  contract  for  labor, 
skill  or  industry  ?  If  it  be  the  lease  of  a  thing,  tlicre  is  no  doubt  that 
the  right  of  the  lessee  may  bo  seized  and  sold  by  his  judgment  cred- 
itor.   11  An.  4:325  14  An.  217;  17  An.  174. 

If,  on  tlie  other  hand,  the  contract  seized  has  for  its  cause  the  labor, 
«kill  or  industry  of  the  defendant  iu  operating  and  administering  the 
public  highway  belonging  to  the  State,  the  right  of  the  defendant,  the 
obligor  in  said  contract,  is  not  liable  to  seizure.  "All  contracts  for  the 
hire  of  labor,  skill  or  industry,  without  any  distinction,  whether  they 
<5an  be  as  well  performed  by  any  other  as  by  the  obligor,  unless  there 
be  some  special  agreement  to  the  contrary,  are  considered  as  personal 
on  the  part  of  the  obligOr  but  heritable  on  the  part  of  the  obligee.*' 
63 
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Case  T.  Taylor. 

Reyiscd  C.  C.  2007.     Rights  which  are  merely  personal  and  of  this 
character  are  not  liable  to  seizure  for  the  payment  of  debts.    Revised 

The  right  of  the  defendant  to  collect  the  tolls  of  the  canal  and  shell 
road  on  the  day  the  seizure  was  levied  was  the  right  wliich  he  held  by 
contract  with  the  State  under  \he  acts  of  1866  and  1867.  Under  these 
acts  and  the  act  of  1870,  the  defendant  acquired  the  right  to  collect  the 
tolls  imposed  by  law,  and  ho  incurred  the  corresponding  obligation  to 
do  certain  works  for  the  State,  to  wit :  to  widen  and  deepen  the  canal^ 
to  construct  certain  basins  and  other  works  as  stipulated,  and  to  keep 
the  canal  and  shell  -road  in  good  order.  It  seems  to  us  that  the  right 
of  the  defendant  which  has  been  seized  is  a  right  resulting,  not  from  a 
contract  of  lease,  but  from  a  contract  for  labor.  As  a  remuneration  ior 
repniring,  enlarging,  improving  and  keeping  in  order  the  canal  and 
shell  road,  its  public  highway  by  land  and  by  water  from  the  city  to 
the  lake,  the  State  lias  given  the  defendant  the  right  to  collect  the 
tolls  thereon  for  a  limited  time.  For  the  faithful  pcnormance  of  this 
work,  the  defendant  has  given  securities  accepted  and  approved  by  the 
State. 

The  contract  before  us,  as  modified  by  the  acts  of  18G7  and  1870,  is. 
not  a  lease,  because  there  is  no  fixed  price,  wliich  is  one  of  the  essen- 
tial elements  of  the  contract  of  lease.  Revised  Civil  Cotle,  articles 
2670,  2671.  It  matters  not  what  name  the  parties  have  given  to  the 
instrument,  its  character  is  determined  by  its  coustitueut  elements.  We 
therefore  regard  the  right  of  the  defendant,  arising  from  his  contract 
with  the  State,  as  a  recompense  for  the  personal  services  he  has  bound 
himself  to  perform  for  the  State  during  the  period  of  (he  contract;  and 
this  being  a  personal  right,  is  not  liable  to  seizure  by  virtue  of  article 
1992  of  the  Revised  Civil  Code.  Taking  this  view  of  the  merits,  it 
becomes  unnecessary  to  consider  the  other  questions  presented  for 
adjudication. 

It  is  therefore  ordered  that  the  judgment  appealed  Irom  be  uHlrmed,. 
with  costs. 

Mr.  Justice  Howe  is  recused  in  this  case. 


Taliaferro,  J.,  disscntbuj.  I  dissent  from  the  opinion  of  tue  ma* 
jority  of  the  court  for  the  following  reasons: 

The  rights  and  credits  of  a  debtor  may  be  seized  under  execution. 
Code  of  Practice,  article  647.  The  right  of  the  debtor  in  the  present 
case  is  the  right  to  receive  the  tolls  of  a  public  canal  under  a  contract 
witli  the  State  to  do  certain  work  on  that  canal.  I  know  of  no  law 
that  prohibits  the  seizure  of  the  defendant's  right  under  this  contract. 
What,  then,  is  in  the  way  of  the  judgment  creditor's  seizing  and  selling. 
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iQ  default  of  aoy  other  property  of  his  debtor,  this  right  to  receive  the 
tolls  of  the  canal  to  any  person  willing  to  buy  it  under  the  condition 
of  performing  the  labor  required  to  be  done  on  the  canal  f  The  objec- 
tion against  doing  this  is  said  to  be  that  the  State  has  an  interest  in 
this  contract,  and  the  contract  can  not  be  interfered  with  by  the  sub* 
fttitution  of  another  party  in  place  of  the  one  with  whom  the  State 
contracted.  But  the  obligation  of  the  party  bound  to  the  State  in  this 
case  ifi  not  a  personal  obligation.  Hundreds  of  men  could  be  had  at 
any  time  to  perform  all  the  required  labor  as  promptly  and  efficiently 
as  it  is  now  done.  It  is  easy  to  perceive  that  there  is  no  difficulty 
whatever  in  the  matter  of  substituting  another  contractor,  and  equally 
easy  to  see  that  no  injury  could  thereby  arise  to  the  State.  The  State 
has  no  right  to  object  to  such  a  substitution.  It  would  comport  indif-* 
ferently  with  its  dignity  to  undertake  thus  to  screen  a  debtor  from  the 
pursuit  of  his  creditors.  The  intervention  of  the  State  was  unneces- 
sary and  uncalled  for,  and  should  be  dismissed.  The  injunction  should 
be  dissolved,  and  the  plaintiff  allowed  to  maintain  his  seizure  and  pro* 
cccd  to  a  sale  of  the  rights  seized 
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Xo.  223G.— RonEUT  11.  Dixey  v.  Peter  C.  Mandell — R.  King  Cutler, 

Warrantor. 

A  judicial  sale  of  real  property  to  satisfy  a  mortgage,  nndcr  executory  process  issaed  from  a 
competent  court,  which  is  clothed  with  all  the  forms  and  requirements  of  law,  can  not 
be  regarded  and  treated  as  an  absolute  nullity.  In  a  proceeding  to  annul  and  set  aside  a> 
sale  of  the  kind,  all  the  parties  interested  in  the  sale  uid  truisfer  must  be  made  partica 
to  the  suit.  In  such  a  proceeding,  if  the  purchaser  is  not  made  a  party,  the  suit  will  be 
dismissed  on  that  account. 

In  a  petitory  action  the  plaintiff  must  make  good  his  title,  otherwlso  ho  can  not  rccovor. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson. 
Pardee,  J.    D.  G,  Labatt,  for  plaintiff  and  appellee.     Eornor  <jt 
Benedict,  for  defendant  and  appellant.    H,  Filleul,  for  warrantor. 

Taliaferro,  J.  On  the  thirteenth  of  January,  1862,  Dixey,  the 
plaintiff,  bought  a  lot  or  square  of  ground  in  the  parish  of  Jefferson  at 
the  price  of  $14,966  66,  He  paid  part  of  the  price  in  cash  and 
executed  two  promissoiy  notes,  each  for  $4216  66,  payable  respectively 
on  the  thirteenth  of  January,  in  the  years  1863  and  1864,  and  secured 
their  payment  by  special  mortgage  on  the  property  Salvant,  as- 
owner  and  holder  of  the  note  last  falling  due,  applied  to  the  judge  of 
the  Second  Judicial  District  of  the  parish  of  Jefferson  on  the  second 
of  February,  1864,  and  obtained  an  order  of  seizure  and  sale  of  the 
mortgaged  premises,  and  after  the  usual  proceedings  the  property  was 
sold  by  the  sheriff  on  the  twentieth  of  April  following  and  adjudicated 
to  B.  King  Cutler,  Hie  last  and  highest  bidder.  In  October,  1666, 
Cutler  sold  the  property  to  Mandell,  the  present  defendant.    This  suit 
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18  brought  by  Dixey  to  annul  the  sale  made  under  the  order  of  the 
judge  of  the  Second  Judicial  District  of  the  parish  of  Jefferson  and  to 
recover  the  property,  with  fruits,  revenues,  etc.,  and  for  damages  He 
alleges  that  the  sale  of  the  property  is  null  and  void  for  various 
reasons.  He  avers  that  the  Second  Judicial  District  Court  of  Jefferson, 
at  the  time  of  the  rendition  of  the  order,  was  without  jurisdiction  over 
the  subject  matter ;  that  foreclosures  of  mortgages  were  forbidden  at 
that  time  by  a  military  order  of  the  commander  of  the  Department  of 
the  Gulf;  that  the  proceedings  were  otherwise  defective  and  null;  that 
he  was  never  cited  or  served  with  notice  of  seizure  or  with  any  other 
notice  of  any  kind  of  the  proceediogs  taken  against  him ;  that  the 
sheriff's  return  showing  personal  service  of  citation  is  untrue ;  that 
the  proceeding  gotten  up  against  him  is  fraudulent  and  intended  to 
injure  him  and  to  deprive  him  unjustly  of  his  property. 

The  answer  is  a  general  denial.  The  defendant  called  his  warrantor, 
Cutler,  in  waiTanty.  The  warrantor  avers  that  he  acquired  a  legal 
title  to  the  property  by  virtue  of  the  sheriff's  sale.  Excepts  to  the 
petition  of  the  plaintiff  as  attacking  collaterally  and  indirectly  the 
sheriff's  deed.  Especially  avers  that  the  plaintiff  has  failed  to  refund 
the  price  received  by  the  sheriff  and  ap[)lied  to  the  payment  of  the 
plaintiff's  debt. 

The  case  was  tried  twice  in  the  court  below  with  the  same  result, 
that  of  the  rendition  of  judgment  in  favor  of  the  plaintiff,  recognizing 
him  as  the  proper  owner  of  the  lot  of  ground  in  controversy,  reserving 
to  the  defendant  the  right  to  recover  from  his  warrantor  the  purcluiso 
money  paid  him,  with  all  interests,  damages  and  costs  incurred  by 
the  eviction.  The  judgment  also  decreed  that  all  valid  mortgages  that 
existed  against  the  property  on  the  twentieth  April,  1864,  in  the  name 
of  the  plaintiff,  be  recognized  as  still  in  force  in  the  order  in  which 
they  stood  at  that  date,  unless  since  paid  and  discharged  by  him 

From  this  judgment  the  defendant  has  appealed. 

Taken  as  an  action  to  annul,  all  the  parties  required  in  such  a  pro- 
ceeding are  not  before  the  court.  Salvant,  the  purchaser  of  the  prop- 
erty, was  not  cited  and  does  not  appear  in  the  proceedings  as  a  party. 
The  plaintiff  has  not  succeeded  in  making  out  such  a  title  as  enables 
him  to  recover  in  a  petitory  action.  The  sale  of  the  property,  uudci 
An  order  issued  by  the  judge  of  the  Second  Judicial  District,  can  not 
be  regarded  as  an  absolute  nullity.  The  prohibition  of  sales  under 
foreclosures  of  mortgages  by  the  militiiry  order  of  February  8,  1863, 
would  seem  scarcely  to  apply  to  property  of  the  kind  in  this  contro- 
versy. At  all  events,  it  is  shown  that  permits  were  frequently  granted  , 
by  the  commanding  general  ior  the  execution  of  orders  of  sale  reu- 
<lered  by  the  courts,  and  the  evidence  seems  to  establish  that  such  a 
permit  was  obtained  in  this  case.     We  think  the  sale,  clothed  as  it  is 
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Ti^itlithesaDction  of  jadicial  autbority,  can  not  bo  attacked  collaterally. 
19  An.  G9;  21  An.  420;  23  An.  — 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  there  be  judgment  in  favor  of  the  defendant,  the  plaintiff 
and  appellee  paying  coats  in  both  courts. 


No.  2258. — ^JosEPii  Christen  v,  Nicholas  Keiffer. 

Where  the  plaintiif  and  defendant  both  testify  in  the  case,  and  that  p^ivcn  by  the  one  contra- 
dicts that  of  the  other,  Jndf^ment  will  bo  given  in  favor  of  the  party  having  the  prepon- 
derance of  evidence,  -without  reference  to  the  testimony  of  the  parties  to  the  soit.^ 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  T1t6ard,  J. 
E.  Howard  McCalcb,  for  plaintiff  and  appellee.    B.  B,  Fomum, 
for  defendant  and  appellant. 

Wyly,  J.  The  plaintiff  sues  the  defendant  to  recover  a  sum  of 
money  which  he  alleges  he  was  compelled  to  pay  as  surety  for  the  rent 
of  a  certain  beer  saloon  and  boarding  house  on  Hospital  street.  That 
althongh  in  the  notarial  act  of  lease,  Mrs.  Richard  Zorn  appears  as 
lessee,  and  the  petitioner  as  her  surety,  in  truth  and  in  fact  he  signed 
it  as  the  surety  of  the  defendant,  Nicholas  Keiffer,  wlio  was  the  owner 
of  the  contents  of  said  leased  premises,  and  the  proprietor  of  said 
saloon  and  boarding  house.  That  he  signed  said  contract  at  the  re- 
quest of,  and  for  the  said  Nicholas  Keiffer,  who  represented  to  him 
that  he  was  the  proprietor  and  lessee,  and  that  the  contract  was  mado 
and  the  business  carried  on  in  the  name  of  the  said  Mrs.  Zorn,  merely 
for  convenience,  and  for  the  custom  thereby  to  be  drawn,  and  that  ho 
would  pay  the  rent  for  petitioner's  protection.  That  it  was  for  the 
direct  use  and  benefit  of  said  Keiffer,  that  the  plaintiff  became  surety 
for  said  rent^  which  he  has  been  compelled  to  pay }  and  that  the  said 
Keiffer  has  repeatedly  acknowledged  his  direct  indebtedness  to  him 
and  has  promised  to  pay  and  indemnify  him  therefor,  but  has  failed  to> 
do  so.    The  answer  is  a  general  denial. 

The  court  gave  judgment  for  the  plaintiff,  and  the  defendant  ap* 
peals.  Our  attention  is  directed  to  a  bill  of  exceptions  taken  by  tho 
defendant,  which  we  deem  it  unnecessary  to  consider,  as  the  proof 
fails  to  sustain  the  demand  of  the  plaintiff.  The  testimony  of  the 
plaintiff  is  contradicted  by  that  of  the  defendant,  both  having  tc^sti- 
fied  in  the  case.  The  other  evidence  preponderates  in  favor  of  tho 
defendant. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  that  there  be  judgment  for  the  defendant,  plaintiff  x>aying  costa 
of  both  courts. 
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No.  2072. — John  M.  Hoyle  v.  N.  0.  City  Railroad  Company. 

From  and  after  the  pastMge  of  the  act  creating  the  Bighth  District  Conrt  for  the  pariah  of 
Orlcana,  the  other  district  courts  of  the  parish  wero  divested  of  all  Jurisdiction  over 
cases  in  -which  exclusive  Jurisdiction  was  given  to  the  Eighth  District  Court  The  sign- 
ing of  a  Judgment  in  an  injunction  suit  by  the  Judge  of  the  Sixth  District  Court,  after  the 
passage  of  tlie  act  creating  the  Eighth  District  Conrt^  is  thoreioro  null  and  without  legal 
effect,  because  the  Sixth  District  Court  was  divested  of  Jurisdiction  over  the  case. 

Ik  PPE  AL  from  the  Sixth  District  Court,  parisli  of  Orleans.  Gooley,  J. 
.!\  Coolcy  S  FhiUips,  lor  plaintiff  and  appellee.  TF.  H.  Hunt,  for  de- 
fendants and  appellants. 

Howe,  J.  A  judgment  was  rendered  in  tins  ease  oti  the  sixteenth 
■day  of  May,  1870,  in  favor  of  plaintiff,  commanding  the  defendants  to 
desist  from  the  construction  of  their  road  on  certain  neutral  ground 
mentioned  in  the  petition.  On  the  same  day  the  act  of  the  Legislature, 
No.  2,  extra  session  of  1870,  became  a  law,  and  divested  the  Sixth  Dis- 
trict Court  of  all  jurisdiction  of  the  cause,  except  to  make  an  order 
of  transfer  to  the  Eighth  District  Court,  it  being  an  injunction  suit. 
Twelve  days  after,  the  judge  of  the  Sixth  District  Court  signed  the 
judgment.  On  the  thirty-first  May  the  defendants  moved  to  transfer 
the  case  to  the  Eighth  District  Court,  bat  the  motion  was  denied,  and 
thereupon  the  defendants  appealed. 

The  judge  a  quo  had  no  jurisdiction  to  sign  the  judgment 
It  is  therefore  ordered  that  tliis  cause  be  remanded  to  the  court  a 
qua  with  directions  to  transfer  the  same  to  the  Eighth  District  Court 
lor  the  parish  of  Orleans,  and  that  the  plaintiff,  apx)ellee,  pay  the  costs 
of  appeal. 


No.  1457. — Succession  of  M.  Morgan  and  W.  R.  Morgan  v.  P.  Li- 
Morgan  et  als.     (Consolidated.) 

An  appeal  from  a  jiidpnent  removiDg  a  teatamentary  executor  fVom  ofllce  wiU  be  dianaisseil, 
if  it  appear  that  the  plaiQtilf  in  the  proceeding  in  the  lower  court  haa  not  been  cited,  nor 
made  appearance  in  the  appellate  conrt. 

One  coproprietor  of  property  held  in  common,  can  not  be  Jodlcially  compelled  to  incur  a  debt 
for  iniprovonienta,  in  accordance  with  the  views  and  wishea  of  the  other,  on  the  property 
held  in  common.  In  determining  a  question  of  this  kind,  courts  are  not  required  to  call 
in  aid  natural  law  and  reason,  because  the  lawmaker  has  made  ample  provision  for  the 
protection  of  the  rights  of  copropriutors. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Tlwmas,  J, 
Bradford^  Lea  &  Finney^  for  appellants.     A,  Hennen  and  B,  B. 
Forman,  for  appellees. 

IIowELL,  J.  W.  R.  Morgan,  as  executor  and  heir  of  Matthew  Mor- 
gan, deceased,  and  trustee  named  in  the  will,  brought  suit  against  the 
widows  and  heirs  of  said  Matthew  Morgan  and  of  George  Morgan, 
deceased,  residing  in  New  York,  coproprietors  with  him  of  a  certain 
valuable  lot  in  this  city,  tlie  building  on  which  had  been  destroyed  by 
iire,  to  have  himself  authorized  to  rebuild  thereon  such  a  store  as,  in 
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the  opinion  of  experts  to  .bo  appointed  by  law,  will  most  promote  the 
interests  of  all  tlie  parties  concerned,  and  in  order  to  do  so  to  bo 
jiathorized  to  borrow  $50,000,  to  be  secured  by  mortgage  or  lease  of 
-said  premises. 

The  widow  knd  heirs  of  George  Morgan  acceded  to  the  prayer  of  the 
petition,  and  offered  to  contribnte  ratably  to  the  erection  of  the  pro- 
posed building,  but  asked  to  be  saved  from  costs  of  salt.  The  curator 
4id  hoc,  appointed  to  represent  the  other  defendants,  answered,  deny- 
ing the  right  of  plaintiff  to  ask  and  the  authority  of  the  court  to  grant 
the  relief  sought,  and  averring  that  all  the  property  of  the  succession 
•of  Matthew  M6rgan  situated  in  this  State  is  subject  to  the  usufruct  of 
his  widow,  pending  which  neither  she  nor  the  children  of  said  M.  Mor- 
^n  can  be  required  to'make  the  improvements  demanded  by  plaintiff, 
who  has  only  the  naked  ownership  of  one  twenty -fourth  of  the  property 
in  controversy. 

In  the  meantime,  one  of  the  heirs  of  Matthew  Morgan  filed  a  petition 
in  the  mortuary  proceedings  to  rescind  the  order  appointing  W.  E. 
Morgan  testamentary  executor.  The  two  suits  were  consolidated,  and 
Jndgnient  was  rendered  removing  W.  R.  Morgan  as  testamentary 
•executor,  and  granting  his  prayer  for  authority  to  remove  the  old 
\wall8  on  said  property,  or  rebuild  new  stores  under  the  direction  of 
an  architect  appointed  by  the  court,  if  not  selected  by  the  parties,  at 
any  cost  less  than  $75,000,  and  constituting  him  a  creditor  of  his  co- 
proprietors  lor  their  shares  of  the  cost,  and  giving  the  defendants 
sixty  days  to  agree  upon  some  course  before  the  plaintiff  shall  exercise 
liis  choice. 

From  the  judgment  so  rendered,  the  curator  ad  hoc  oi  the  widow 
Jind  heirs  of  Matthew  Morgan  took  a  devolutive  appeal  by  petition. 
In  answer  to  the  appeal,  W.  R.  Morgan  asked  that  the  judgment 
depriving  him  of  the  executorship  bo  reversed,  and  one  rendered 
4inthorizing  him  to  give  security  and  act  as  executor. 

If  it  be  considered  that  the  appellants  appealed  from  this  judgment 
of  removal,  we  can  not  revise  it,  as  the  plaintiff  in  the  proceeding, 
Edward  Morgan,  has  neither  made  appearance  nor  been  cited.  Upon 
the  other  branch  of  the  subject,  it  is  said:  ^'As  Louisiana  has  no  ex- 
press law  to  regulate  the  proceedings  and  make  proper  provision  in 
the  matter,  the  court  must  decide  according  to  natural  law  and  reason. 
-C.  p.,  art.  21." 

We  are  unablo  to  recognize  any  ^aw  or  reason  in  the  judgment  or 
^demand.  Our  code  has  made  ample  provision  for  the  protection  of  the 
rights  of  coproprietors  of  property,  in  which,  however,  is  not  embraced 
the  right  to  judicially  force  one  to  make  a  contract  and  incur  a  debt 
for  the  improvement  of  property  according  to  the  view  of  another. 
The  record  discloses  no  grounds  for  a  resort  to  the  exercise  of  such 
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equitable  powers  as  are  iuvoked  by  the  T)laiDtiff  in  these  anomaloaft 
proceedings. 

We  perceive  no  force  in  the  suggestion  that  the  defendants  have 
voluntarily  carried  out  the  decree  of  the  lower  court. 

It  is  therefore  ordered  that  the  appeal,  as  to  the  judgment  depriving 
\y.  R.  Morgan  of  the  executorship,  be  dismissed,  and  that  the  judg- 
ment in  his  favor  authorizing  him  to  rebuild  on  and  mortgage  the 
property  in  question  be  reversed,  and  that  there  be  judgment  in  favor 
of  defendants,  rejecting  liis  said  demand,  costs  ot  both  courts  to  be 
paid  by  him. 

Rehearing  refusea. 


No.  2218. — William  H.  Simmons  et  al.  v.  Howard,  Prestons  & 

Barrett. 

In  case  the  nppollaut  has  failed  to  cause  a  note  of  the  ovidonco,  on  trial'  in  the  coart  below^ 
to  be  affixed  to  the  record,  the  Supreme  Court  wiU  presume  that  the  judge  a  quo,  in 
rendering  his  judgment,  proceeded  to  do  so  on  proper  and  Hufficiout  evidence. 

In  a  proceeding  to  cause  a  Judgment  of  another  State  of  the  Union  to  be  made  executory  in 
this  State,  it  is  sufficient  under  the  general  issue  for  the  plaintiff  to  show  that  the  jodi^- 
ment  'W'liicli  is  sought  to  be  rendered  executory  has  been  duly  rendered,  and  that  the 
record  thereof  has  been  properly  authcnticatod. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Lean- 
montf  J.    EacCf  Foster  4&  E,  T,  Merrick^  for  plain tifi's  and  appellees.. 
U,  Wooldridge,  for  defendants  and  appellants. 

Taliaferro,  J.  This  is  nu  action  to  render  executory  a  judgment 
obtained  by  the  plaintiffs  against  the  de'eudants  in  the  State  of  Mis- 
sissippi. .  Tlie  defendants  excei>ted  to  the  proceeding  on  the  ground 
that  the  petition  and  transcript  filed  with  it,  set  out  no  cause  of  action  ; 
and  under  the  allegations  of  the  petition  and  the  transcript  setting  up 
more  judgments  than  one,  each  in  favor  of  a  separate  plaintiff,  the 
plaintiffs  have  no  right  to  join  in  one  suit,  and  prosecute  a  joint  action 
on  their  separate  and  distinct  judgments. 

The  defendants  filed  an  answer  denying  the  legal  existence  of  either 
of  the  four  judgments  alleged  upon ;  and  if  ever  rendered,  it  was 
without  citation,  and  without  answer  filed  by  defendants  to  the  merits. 
No  action  seems  to  have  been  taken  by  the  lower  court  upon  the- 
exception  before  rendering  its  judgment,  and  of  this  the  defendants 
complain  as  irregular. 

Judgment  was  given  in  fovor  of  the  plaintiffs,  rendering  the  Missis- 
sippi judgment  executory,  and  the  delendants  have  appealed. 

We  find  no  note  of  evidence  in  the  record.  In  such  a. case  we  will 
presume  the  court  a  quay  in  rendering  its  judgment,  proceeded  on. 
proper  evidence.  The  judgment  sought  to  be  made  executor v',  appears, 
to  have  been  duly  rendered  and  the  record  properly  authenticated. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of^ 
the  district  court  be  affirmed  with  costs. 
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No.  2324. — Charles  E.  Leyerich  v.  J.  M.  Dulin  et  al. — Summers  & 

Brannins,  Garnishees. 

In  gamiahment  suits,  the  jurisdiction  is  attested  by  the  original  demand.  If,  therefore,  the- 
chuL^  against  the  debtor  is  above  five  hundred  doUars,  the  Saprome  Court  will  have 
jurisdiction  of  the  appeal  from  a  judgment  in  the  garnishment  process. 

A  judgment  that  has  been  rendered  against  a  party  as  gaml^ee,  after  he  has  been  eliminated 
from  the  suit,  is  void  and  of  no  effect. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  TlUard,  J^ 
J,  McConnelly  for  plaintiff  and  appellee.  D.  O,  Laibatt  and  J.  O, 
Harrison,  for  garnishees,  appellants. 

LuDELiNG,  C.  J.  The  appellee  has  moved  to  dismiss  this  appeal  onr 
the  ground  that  the  amount  in  dispute  does  not  exceed  five  hundred 
dollars. 

The  plaintiff  alleges  that  the  defendant  owes  him  $2192  64,  witk 
interest  and  commissions;  that  the  garnishees  have  forty-two  bales  of 
cotton  in  their  possession  belonging  to  J.  M.  Dulin,  his  debtor,  and  he 
prays  for  judgment,  in  aoJido,  against  them  for  said  amount. 

In  suits  by  garnishment,  the  amount  in  contestation  is  the  claim 
against  the  debtor  and  garnishees.  The  question  of  jurisdiction  is  tested 
by  the  demand  of  the  petitioner.  I  La.  246;  3  R.  370;  J  2  Bob.  178  f 
2  An.  163;  13  An.  510. 

The  motion  to  dismiss  the  appeal  is  therefore  refused. 


Ok  the  Merits. 

Howe,  J.  The  plaintiff,  in  his  petition,  alleged  that  the  defendant,. 
Dulin,  a  resident  of  Arkansas,  was  indebted  to  him  in  the  sum  oi 
82192  64  for  plantation  supplies ;  that  Dulin  had  shipped  forty-two 
bales  of  cotton,  on  which  plaintiff  claimed  a  lien,  to  Summers  &  Bran- 
nins,  of  this  city;  that  the  cotton  had  been  sold  and  the  proceedr 
passed  to  the  account  of  R.  D.  Lee,  in  fraud  o^  plaintiff's  rights;  that 
the  cotton  was  the  property  of  Dulin,  and  the  proceeds  still  belonged 
to  him,  and  was  subject  to  plaintiff's  lien  and  privilege.  He  prayed 
for  a  writ  of  attachment  against  the  rights,  credits  and  funds  to  the 
account  of  R.  D.  Lee  in  the  hands  of  Summers  &  Brannins,  for  citation^ 
against  the  three  parties,  and  judgment  against  all  of  them,  in  aolido,, 
for  the  full  amount  of  his  claim. 

A  writ  of  attachment  was  ordered  as  prayed  for.  The  clerk  issued 
a  writ  against  the  property  of  Dulin.  The  sheriff  made  seizure  appa- 
rently of  all  the  property  of  both  Lee  and  Dulin  in  the  hands  of  Sum- 
mers &  Brannins.  A  curator  ad  hoc  was  appointed  for  Lee  and  Dulin,. 
bat  bis  appointment,  as  to  Lee,  was  afterwards  revoked,  and  Lee  if- 
not,  therefore,  a  party  to  this  suit. 
64 
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Summers  &  Brannins  being  made  gamislieeB,  were  required  to  an- 
swer the  following  interrogatories: 

First — "  Have  you  any  money  in  TOur  hands  now  to  the  credit  of  one 
Dr.  R.  D.  Leo,  and  what  amount  T 

Second — *'  If  yea,  is  said  amount  the  proceeds  of  sale  of  forty-two 
bales  of  cotton,  say  of  forty  bales  marked  'L'  and  two  bales  marked 
^A'  in  a  diamond f  In  this  connection  state  fully  the  whole  transac- 
tion."   See  record,  p.  3. 

And  they  answered  as  follows  s 

First — In  answer  to  the  first  interrogatory  they  say :  *'They  had  at 
the  time  of  the  service  of  the  citation,  and  then  in  this  case,  and  yet 
have,  only  the  sum  of  $476  in  their  hands  or  under  their  control  for  or 
to  the  credit  of  said  R.  D.  Lee.  They  neither  had  then  nor  since  to  his 
credit  or  for  him  any  other  or  greater  sum  than  $476." 

Second — In  answer  to  the  secoiid  interrogatory  they  say;  "That 
said  sum  of  $476  was  not  the  proceeds  of  sale  of  forty- two  bales  of 
cotton,  of  which  forty  were  marked  *L,'  and  two  of  which  were  marked 
*  A'  in  a  diamond,  but  were  and  are  the  balance  of  proceeds  of  sale  of 
forty  bales  of  cotton  marked  'L,'  consigned  to  them  by  R.  D.  Lee.  The 
said  forty  bales  of  cotton  were  shipped  from  Douglass  Landing  by  said 
IL  D.  Lee,  on  or  about  the  sixteenth  December,  1867 ;  were  consigned 
to  these  respondents ;  were  received  as  the  property  of  R.  D.  Lee,  and 
the  proceeds  thereof  are  claimed  and  belong  to  said  R.  D.  Lee,  and 
were  sold,  and  the  proceeds  thereof,  except  the  sum  of  $476,  remitted 
to  and  accounted  for  to  him  before  service  on  them  of  the  citation 
herein,  and  before  they  had  any  notice  or  knowledge  of  tho  claim  set 
up  by  the  plaintiffs  herein.  They  never  received  any  cotton  from  or 
on  account  of  said  J.  M.  Dulin,  and  none  in  which  he  had  any  interest, 
so  far  as  they  were  informed,  know  or  believe.  About  the  time  they 
received  said  forty  bales,  as  above,  they  received  two  bales  marked 
'  A,*  consigned  to  them  by  and  for  account  of  D.  B.  Alexander,  which 
they  sold  and  accounted  for  to  him  by  remitting  him  the  net  proceeds, 
before  service  of  the  citation  on  them  in  this  case,  and  before  they  had 
any  notice  of  plaintiff's  claim." 

The  plaintiff  traversed  these  answers  as  untrue,  and  considerable 
testimony  was  taken.  The  judge  a  quo,  after  taking  the  matter  under 
advisement,  dismissed  the  rule  to  traverse.  On  motion  of  plaintiff,  a 
new  trial  was  granted  on  the  rule,  and  no  further  proceedings  appear 
to  havjB  been  taken  on  it. 

At  this  point  the  case  may  be  summed  up  in  this  wise:  An  attach- 
ment is  prayed  for  against  funds  to  the  credit  of  Lee;  the  derk  issues 
the  process  against  property  of  Dulin;  the  sheriff  attempts  to  seise 
the  property  of  both  Lee  and  Dulin ;  interrogatories  are  addressed  to 
the  garnishees,  inquiring  if  they  have  not  money  to  the  credit  of  Lee, 


NEW  OELEANS,  MAY,  1871.  507 

LeTerich  t.  DvUn  et  aL— Stimmen  &  Bnumins,  Gamisheea. 

and  on  their  replying  in  thp  affirmative,  the  plaintiff  takes  a  rule  to 
traverse  the  answers  as  false )  Lee  is  then  dismissed  from  the  suit ;  the 
mle  to  traverse  is  next  dismissed,  and  then  the  same  rule  is  reinstated 
and  left  x>ending. 

Nothwithstanding  this  condition  of  things,  the  next  step  was  to  give 
a*  judgment  in  liavor  of  plaintiff  against  Dulin,  and  finally,  on  motion 
of  plaintiff,  to  give  a  judgment  against  Summers  &  Brannins  in  favor 
of  plaintiff  for  the  $476  in  their  hands,  which  they  had  declared  to 
«tand  to  the  credit  of  and  belong  to  Lee.  Summers  &  Brannins  have 
appealed. 

It  is  clear  that  this  judgnfent  is  erroneous.  The  answers  of  the  gar- 
nishees are  full  and  truthful,  and  they  effectually  dispose  of  plaintiff's 
4sase.  Dulin  was  not  in  court,  either  by  personal  service  or  by  any 
seizure  of  his  property,  and  Lee  had  been  eliminated  from  the  contro- 
versy some  time  before  the  judgment  appealed  from  was  rendered  by 
which  it  was  sou£:ht  to  take  his  balance  of  $476  and  turn  it  over  to  the 
plaintiff. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed,  and  the  suit  dismissed  at  plaintiff's  costs. 


No.  2315. — ^PELLEif  AN  M.  Williams  v.  The  City  op  New  Obleaxs. 

The  act  of  the  General  Aasemblj  which  created  a  Metropolitan  Police  District  for  the  city 
of  27ew  Orleans  and  took  away  from  the  city  aathorities  the  management  of  the  iralice 
force  and  Tested  it  In  a  Board  of  Metropolitan  Police,  did  not  repeal  or  modify  the 
statute  of  1855,  re-enacted  in  1869,  which  makea  the  city  liable  for  property  destroyed  by 
a  mob  or  a  riotous  assembly  within  the  limits  of  the  corporation.  The  city  is,  therefore, 
liable,  under  this'  act,  for  the  damage  done  to  property  within  the  corporation,  whether 
the  owner  of  such  property  be  a  resident  of  the  city  or  bxL  absentee. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Lean- 
mont^  J.  llaya  <&  NeWj  for  plaintiff  and  appellee.  George  8,  Laeey, 
for  defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  in  this  case  seeks  to  render  the  city 
of  New  Orleans  liable  to  him  in  the  sum  of  $1744,  the  amount  of  losses 
he  alleges  he  sustained  from  the  destruction  and  carrying  off  of  prop  - 
erty  by  a  mob  of  disorderly  and  riotous  persons,  who,  by  violence, 
entered  his  dwelling  on  the  nights  of  the  twenty-sixth  and  twenty- 
seventh  of  October,  1868. 

The  answer  is  a  general  denial.  The  plaintiff  had  judgment  for 
twelve  hundred  dollars,  with  legal  interest  from  judicial  demand.  The 
defendant  appealed. 

The  claim  of  the  plaintiff  is  predicated  upon  the  statute  of  1855^ 
re-enacted  in  1869,  which  declares  that  *' the  different  municipal  cor- 
porations shall  be  liable  for  the  damages  done  to  property  by  mobs  or 
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liotous  assemblageB  in  tbeir  respective  limits."     Kevised  Statutes  of 
1870,  p.  485,  §  2453, 

The  principal  ground  of  defense  seems  to  be  that  by  the  statnte  of 
fourteenth  of  September,  1868,  entitled  "  An  act  to  establish  a  Metro- 
politan Police  District,  and  to  provide  for  the  government  thereof," 
the  city  of  New  Orleans  was  divested  of  the  power  and  means  to 
maintain  order  and  suppress  riots,  mobs  and  insurrections.  Thia 
defense  seems  more  specious  than  solid.  The  liability  of  municipal 
corporations  for  losses  occasioned  by  riotous  conduct  within  their 
limits,  is  not  made  to  depend  upon  the  condition  of  having  police 
forces.  The  underlying  principle  on  which  laws  of  the  character  of 
the  statute  of  1855,  re-enacted  in  1869,  already  referred  to,  are  founded 
is,  that  it  is  the  interest  of  every  one  that  property  should  be  protected, 
and  that  it  is  for  the  general  good  that  such  laws  should  exist*  When 
the  importance  of  social  order  and  the  security  of  person  and  property 
resulting  from  it  are  impressed  upon  the  public  mind  by  the  strong 
influence  of  pecuniary  responsibility,  a  sharper  vigilance  is  excited 
and  a  more  efficient  action  aroused  in  regard  to  the  prevention  and 
suppression  of  riotous  assemblages,  by  which,  in  large  cities  especially, 
property  is  so  often  damaged  and  destroyed.  This  usage,  it  appears, 
is  of  ancient  origin.  It  prevailed  among  the  Franks  and  the  ancient 
Germans,  and  was  adopted  at  a  later  day  in  other  countries  from 
nations  of  German  descent.  In  England,  in  the  districts  called 
Hundreds,  from  having  formerly  contained  each  one  hundred  families, 
it  was  introduced  at  a  remote  period.  In  many  cases  where  an  offense 
is  committed  within  the  Hundred,  the  inhabitants  are  civilly  responsi- 
ble to  the  party  injured.  In  other  States  of  the  Union,  laws  have 
been  passed  making  cities  or  counties  responsible  for  the  destruction 
of  property  by  a  mob.  Such  a  law  is  in  force  in  the  State  of  New 
York,  and  we  are  referred  to  numerous  decisions  in  suits  instituted 
under  its  provisions.  Looking  to  the  reason  for  the  establishment  of 
sucli  laws  and  turning  to  our  statute  on  the  subject,  we  And  its  terms 
clear,  positive  and  unambiguous.  It  declares  that  ^Hhe  different 
municipal  corporations  of  this  State  shall  be  liable  for  the  danu&ges 
done  to  property  by  mobs  or  riotous  assemblages  in  their  respective 
limits."  The  language  is  plain.  There  are  no  words  of  limitatioii  or 
qualification.  We  conclude,  therefore,  that  the  establishment  of  the 
Metropolitan  Police  force  does  not  release  the  corporation  of  New 
Orleans  from  the  provisions  of  this  law.  The  equitable  considerations 
invoked  by  the  defense  seem  to  possess  little  weight.  The  Metropolitan 
Police,  although  not  under  the  control  of  the  city  authorities,  is  never- 
theless established  for  the  benefit  of  the  city  of  New  Orleans  and  the 
other  places  within  the  Metropolitan  District.  Section  forty-one  of 
the  act  establishing  the  Metropolitan  District  enumerates  numerous 
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duties  required  to  be  performed  by  the  Metropolitan  Police.  Among 
these,  it  is  required,  at  all  times  of  day  and  night,  '*  to  especially 
preserve  the  public  peace,  prevent  crime,  detect  and  arrest  offenders, 
suppress  mobs,  riots  and  insurrections,  disperse  unlawful  and  danger- 
ous assemblages,"  etc. 

Section  fifty-one  provides  "  that  the  Board  of  Commissioners  shall, 
at  all  times,  cause  the  ordinances  of  the  cities  of  New  Orleans,  Jeffer- 
son City  and  CarroUton,  and  of  the  towns  of  Algiers  and  Gretna,  and 
the  ordinances  of  the  parishes  of  Orleans,  Jefferson  and  St.  Bernard, 
not  in  conflict  with  the  provisions  of  this  act,  to  be  properly  enforced ; 
and  it  shall  be  the  duty  of  the  said  board,  at  all  times,  whenever 
consistent  with  the  rules  and  regulations  of  the  board  and  with  the 
requirements  of  this  act,  to  furnish  all  information  desired  by  the 
Mayors,  Common  Council  and  other  authorities  of  said  cities  and 
towns." 

Here,  then,  is  a  competent  force  for  all  the  various  purposes  for 
which  it  was  established;  a  force  which  is  to  carry  into  execution  the 
ordinances  of  the  city  of  New  Orleans  and  to  co-operate  with  the 
Mayor  and  Common  Council  in  regard  to  police  matters  concerning 
the  interests  of  the  city.  For  all  that  appears  the  duties  with  which 
this  x><>lice  force  is  charged,  are  performed  as  efficiently  as  if  it  were 
nnder  the  control  of  the  Mayor  and  Common  Council.  The  organiza- 
tion of  the  Metropolitan  Police  iorce  does  not  disarm  the  municipal 
authorities  of  the  power  to  use  means  to  prevent  and  suppress  mobs 
and  riotous  assemblages.  It  is  provided  by  section  twenty-six  of  the 
act  of  185G,  No.  164,  approved  March  20,  and  re-enacted  by  the  act 
'  To  extend  the  limits  of  the  parish  of  Orleans,"  etc.,  approved  March 
16,  1270,  "  That  the  Mayor  shall  be  the  chief  executive  officer  of  the 
j;ty.  He  shall  keep  his  office  in  the  City  Hall }  he  shall  affix  the  seal 
uf  the  corporation  to  all  its  official  acts;  he  shall  see  that  the  laws  and 
ordinances  be  properly  and  faithfully  executed ;  he  shall  be  ex  officio 
justice  and  conservator  of  the  peace."    Acts  of  1870,  p.  32. 

The  chief  executive  officer  of  the  city  being  constituted  a  justice  of 
the  peace  ex  officio  and  a  conservator  of  the  peace,  he  is  necessarily 
clothed  with  all  the  powers  incident  to  and  conferred  by  law  upon 
justices  of  the  peace.  What  is  there  to  prevent  him,  if  need  be,  from 
calling  upon  the  proper  authorities.and  resorting  to  the  means  within 
his  power  as  a  conservator  of  the  peace  to  prevent  or  suppress  mobs 
or  riotous  assemblages  t 

We  think  the  plaintiff's  case  is  fairly  made  out  and  that  he  is  under 
the  law  entitled  to  recover. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 


Howell,  J.,  concurring.    I  do  not  consider  it  necessary,  in  this  suit, 
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to  express  an  opiDion  on  the  question  of  the  powers  and  daties, 
respectively,  of  the  city  government  and  the  Metropolitan  Police  in 
regard  to  the  suppression  of  riots,  as  the  law  on  wbich  this  action  \& 
based,  is  clear  and  unambiguous,  is  not  repealed  or  unconstitutional 
and  is  not  made  dependent  for  its  operation  on  the  existence  or  non- 
existence of  a  police  force,  but  upon  the  aggregate  responsibility  of 
the  inhabitants,  whose  interest  it  is  or  should  be  to  maintain  good 
order,  and  it  seems  to  me  clear  that  If  public  sentiment  is  opposed  to 
mobs,  no  mobs  of  any  extent  will  be  apt  to  occur. 
On  this  ground  I  conqur. 


Howe,  J.    I  concur  on  the  grounds  stated  by  Mr.  Justice  Howell. 


No.  2237. — J.  Beck  v.  Germania  Insurance  Compant. 

A  discrepancy  between  the  value  of  goods  destroyed  by  fire,  as  sworn  to  by  tiie  insured,  and 
the  value  as  proven  on  the  trial  in  a  suit  against  the  company  to  recover-i^he  policy,  is 
not  necessarily  evidence  of  fraud  against  the  company  on  the  part  of  the  insured. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Zeaumont,J, 
A,  dc  M»  Voorhiea  and  S,  B.  Schmidt,  for  plainti^.  J,  M.  Dirrham^ 
mer  and  0,  JS.  Schmidt,  for  defendant  and  appellant. 

Howell,  J.  This  is  an  action  on  a  policy  of  insurance  for  the  sum 
of  $2600,  the  amount  specified  therein  as  the  value  of  a  stock  of  mer* 
chandise  and  fixtures  insured  with  defendant  by  plaintiff. 

The  defense  is  that  the  statement  of  loss  furnished  by  plaintiff  to 
defendant  is  false  and  untrue,  and  by  reason  thereof  plaintiff  has  for- 
feited the  insurance.  Judgment  was  rendered  for  $1800.  A  motion 
was  made  for  a  new  trial  on  various  grounds,  and  npon  plaintiff's 
entering  a  remitiur  for  $800,  the  new  trial  was  refused,  and  defendant 
appealed. 

The  clause  of  the  policy  relied  on  by  appellant  is  in  these  words: 
''All  fraud  and  false  swearing  shall  cause  a  forfeiture  of  all  claims  on 
the  insurers,  and  shall  be  a  full  bar  to  all  remedies  against  the  insurer 
on  the  policy."  The  appellant  admits  that  to  create  a  forfeiture  under 
this  clause,  the  false  swearing  must  be  done  willfully  and  knowingly, 
with  a  view  to  defraud  the  company;  but  contends  that  the  evidence 
and  the  act  of  making  the  remitiur  show  the  intention  to  defraud,  and 
not  an  innocent  error  on  the  part  of  the  assured* 

The  remitiur  was  the  act  of  the  attorneys,  as  explained  by  them,  to 
avoid  the  delays  of  the  law  from  a  possible  new  trial  and  appeal,  and 
should  not  enter  into  the  consideration  of  the  intention  of  plaintiff  in 
making  his  statement  of  loss. 
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The  testimony  is  conflictiDg^  na  to  the  value  of  the  goods  destroyed, 
bat  it  does  not  justify  us  in  deciding  that  plaintiff  *'  swore  falsely  with 
a  view  of  defrauding  the  defendant,"  as  contended.  It  is  shown  that 
about  four  months  prior  to  the  fire  plaintiff  acquired  the  store  in  ques- 
tion, which  was  then  insured  at  (2600/  and  he  took  out  a  new  policy 
ibr  the  same  amount,  the  company  being  unwilling  to  allow  the  policy 
of  the  vendor  to  be  transferred  as  was  stipulated,  and  that  plaintiff 
kept  the  stock  at  about  the  same  amount,  if  not  greater,  up  to  the  time 
of  the  fire,  and  there  ib  no  good  reasott-t»  suppose  that  he  removed  any 
part  or  did  any  act  for  the  purpose  of  recovering  from  defendant  insu- 
rance for  goods  not  destroyed,  or  an  amount  of  value  beyond  what  he 
may  have  honestly  believed  them  to  be  worth.  He  swears  that  at  tlie 
time  of  effect] ns^  the  insurance  he  proposed  to  the  company  to  inspect 
the  stock. 

The  difference  between  the  amount  sworn  to  by  him  and  the  value 
proven  on  the  trial,  is  not  necessarily  evidence  of  fraud  and  false 
swearing  on  his  part,  and  the  circumstances  of  this  case  are  not  such 
as  to  impose  on  him  any  further  explanation  of  the  discrepancy  than 
the  record  contains.  It  is  often  extremely  difficult,  if  not  impossible, 
to  prove  the  exact  value  of  goods  insured  in  an  open  policy,  and  mer- 
chants may  always  be  supposed  to  consider  their  goods  worth  more 
than  they  give  for  them.  Upon  the  whole,  we  see  no  good  reason  for 
disturbing  the  judgment  of  the  court  below. 

It  is  therefore  ordered  that  the  judgment  be  affirmed,  with  costs. 


No.  3162. — J.  A,  Abbott,  Collector,  v.  Britton  &  Koontz. 

A  tax  that  has  been  imposed  after  the  law  which  authorized  it  has  been  repealed,  is  void  and 

of  no  effect 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Con- 
cordia. Houghy  J.  S,  Belden,  Attorney  General,  for  the  tax 
collector,  nlaintiff  and  appellant.  G,  Spencer  Mayo^  for  defendants  and 
appellee. 

LuDELiNG,  C.  J.  The  tax  collector  of  Concordia  parish  instituted 
this  suit  in  1870  to  enforce  the  collection  of  a  specific  tax  on  cotton 
raised  in  1868,  which  he  alleges  was  imposed  by  the  act  No.  55  of  the 
Legislature  of  1865,  and  which  was  assessed  on  the  roll  of  1869. 

The  act  of  1865,  referred  to,  was  repealed  and  superseded  by  the 
reyenue  bill  of  1868,  and  it  was  itself  superseded  by  the  act  of  1869. 
Neither  of  these  acts  imposed  the  tax  claimed.  The  judge  a  quo  cor- 
rectly rejected  the  demand. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed,  with  costs  of  appeal 
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No.  2673. — Crane,  Breed  &  Co.  v.  J.  W.  Quinn,  Constable — ^William 

Phillips,  WarraDtor. 

The  order  of  a  constable  of  a  Jnstice's  court,  permitting  a  party  to  take  possession  of  property 
which  he  holds  under  a  writ  of  sequestration,  is  null  and  Toid,  becaoae  the  consttible,  ss 
such,  is  vested  with  no  Judicial  pover  whatever.  Therefore  if  the  constable  deliver  to 
another  the  possession  of  property  in  his  hands  under  a  writ  of  sequestration,  wiUiont  an 
order  from  the  justice  who  issued  the  writ,  he  is  liable  to  the  owner  for  the  value  thereot 
In  a  suit  by  the  owner  to  recover  the  value  of  property  which  has  been  illegally  parted 
with,  the  constable  can  not  be  permitted  to  discharge  his  liability  by  returning  it.  He 
can  only  do  so  by  paying  its  value. 

APPEAL  from  the  Seyenth  District  Court,  parish  of  Orleans.     Coi' 
lens,  J.    H.  D.  Ogden,  for  plaintiffs  and  appellees.     Wench  &  Snflf 
for  defendants  and  appellants. 

Howell,  J.  Plaintiff^  claim  of  J.  W.  Quinn,  Constable  of  the  Sec- 
ond Justice's  Court,  parish  of  Orleans,  the  sum  of  $800,  as  the  value 
of  a  hearse.  The  constable  answers  that  he  delivered  said  hearse,  on 
a  release  bond,  to  one  William  Phillips,  who  had  caused  the  same  to 
be  sequestered  in  the  suit  of  William  Phillips  v.  Bleakley  &  Thompson, 
in  said  justice's  court,  and  called  said  Phillips  in  warranty,  who  for 
answer  admits  having  the  hearse  sequestered^  and  sets  up  title  thereto 
"by  purchase  from  one  J.  M.  Win  slow. 

Judgment  was  rendered  in  favor  of  plaintiffs  against  the  defendant 
for  $700,  and  in  favor  of  the  latter  against  tlie  warrantor  for  the  same 
amount,  reserving  to  defendant  and  warrantor  the  right  to  satisfy  this 
judgment  by  delivering  the  hearse  to  nlaiutiff,  and  reserving  to  plaintiff 
])is  right  of  action  for  damages. 

Defendant  and  warrantor  appeal,  and  in  their  answer  plaintiffs  ask 
that  the  judgment  be  amended  by  striking  out  that  part  reserving  to 
the  defendant  and  warrantor  the  right  of  satisfying  the  judgment  by 
delivery  of  the  hearse. 

The  material  facts  are  the  following  i  Winslow,  an  undertaker, 
placed  the  hearse  in  the  shop  of  Bleakley  &  Thompson  for  repairs. 
While  there  he  gave  an  order  on  them  to  deliver  it  to  and  hold  for  ac- 
count of  plaintiffs,  on  their  paying  the  charges.  Bleakley  &  Thompson 
gave  plaintiffs  a  receipt  for  it.  Shortly  afterwards,  William  Pliillips 
instituted  suit  for  it  in  the  Second  Justice's  Court  against  Bleakley  & 
Thompson,  and  caused  it  to  be  sequestered  and  taken  into  possession 
by  the  constable.  Three  days  thereafter  the  suit  was  discontinued  by 
Phillips.  Plaintiffs  then  obtained  an  order  from  Bleakley  &  Thomp- 
son on  the  constable  for  the  hearse.  This  order  was  presented  to  both 
the  constable  and  Phillips  without  success.  The  latter,  in  support  of 
his  claim,  introduced  in  evidence  a  notarial  act  of  sale  (dated  anterior 
to  the  sale  to  plaintiffs),  from  Winslow  to  himself,  of  <' the  contents 
and  stock  in  trade  of  the  stables  and  undertaker's  establishment,  now 
<»irried  on  by  said  John  M.  Winslow  at  No.  101  Bampart  street,^  con> 
sisting  of  horses,  vehicles,  harness,  coffins,  lumber,  furniture,  fixtures. 
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good  'will,  cisterDy  etc.,  of  said  establiahment,  including,  we  may  con- 
fiider  proven,  the  hearse  in  question.  But  it  is  shown  to  our  satisfac- 
tion, as  it  was  to  that  of  the  district  judge,  that  if  this  was  intended 
as  a  sale,  no  legal  delivery  was  made,  for  the  vendor  continued  the 
business  at  the  same  place  as  before,  resorting  to  the  formality  of 
sending  some  of  the  property,  described  in  the  notarial  act,  to  the 
«tables  of  the  alleged  or  pretended  vendee  in  another  part  of  the  city, 
and  bringing  them  back  again  to  be  used  by  himself,  and  hence  no 
«ale  as  to  third  persons  was  effected.  The  bond  of  release,  set  up  by 
the  constable,  was  executed  several  days  after  the  suit  was  dismissed 
in  the  justice's  court,  and  is  totally  without  legal  effect.  The  delivery 
by  him  to  Phillips  was  consequently  not  a  legal  delivery,  and  having 
taken  official  possession  of  the  hearse,  he  was  responsible  for  it  to  the 
owner.  A  constable  not  being  vested  with  judicial  powers,  has  no 
authority  to  take  property  from  one  party  and  deliver  it  to  another 
npon  his  own  motion.  He  is  but  the  ministerial  officer  of  the  court, 
by  whose  orders  he  must  be  controlled  in  his  official  acts. 

The  judge  a  quo  was  right  in  giving  judgment  against  the  constable 
for  the  value  of  the  hearse  taken  into  his  possession  by  virtue  of  the 
writ  of  sequestration,  but  erred  in  giving  him  the  right  to  satisfy  the 
judgment  by  returning  the  property,  as  plaintiff  sued  only  for  its 
value,  exercising  the  choice  of  two  actions. 

It  is  thereibre  ordered  that  the  judgment  appealed  from  be  amended 
by  striking  out  that  part  reserving  to  defendant  and  warrantor  the 
right  of  said  judgment,  by  delivering  to  plaintiff  the  hearse  referred 
to  in  the  petition,  and  that  in  other  respects  said  judgment  be  affirmed 
with  costs 


No.  2308. — M.  W.  Dean  v.  Henry  Prellsen. 

A  party  who  brings  snit  for  the  damages  resulting  fh>m  the  non-fulfOlment  of  an  obligation 
on  the  part  of  tlie  other  party,  must  show  nnder  the  general  Issae  that  he  has  compUe<l 
with  all  the  conditions  imposed  npon  himself  by  the  obligation,  before  he  can  be  heard  to 
urge  the  acts  of  violation  of  the  obligation  by  the  other  party  as  a  reason  for  not  putting 
him' in  default. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  CoU 
lens,  J.  Frederick  M,  Goodrich  and  George  L,  Bright,  for  plaintiff 
and  appellant.  P.  H,  Morgan  and  H,  G.  Morgan,  for  defendant  and 
appellee. 

Taliaferro,  J.  The  plaintiff  sues  for  $23,901  50  as  damages  arising 
from  the  alleged  non-fulfillment  on  the  part  of  the  defendant  of  the 
following  obligation:  **We,  the  undersigned,  Henry  Frellsen,  on  the 
first  part,  and  M.  W.  Dean  and  J.  0.  Pearce,  on  the  second,  hereby 
acknoxrledge  to  havje  made  the  following  agreement:  Henry  Frellsen 
65 
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sells  to  M.  W.  Dean  and  J.  0.  Pearce  all  Lis  claims  against  Got^ 
Hood,  and  agrees  to  subrogate  them  to  all  his  judgment  and  mortgage- 
rights  for  the  consideration  of  thirty-three  thousand  dodlars  ($33,000).. 
which  amount  M.  W.  Dean  and  J.  0.  Pearce  hereby  promise  to  pay  to 
H.  Frellsen  as  follows,  yiz :  Ten  thousand  dollars  within  sixty  days; 
the  balance  of  twenty-three  thousand  dollars  in  two  yearly  install- 
ments, bearing  eight  per  cent,  interest  per  annum  from  date^  and  they 
agree  to  secure  the  above  payments  to  the  satisfaction  of  General 
Edward  Sparrow.  It  is  mutually  agreed  that  the  amount  due  to  Goyy 
Hood,  out  of  the  proceeds  of  judicial  sale  of  the  G.  G.  Willson  planta- 
tion to  II.  Frellsen,  shall  be  credited  on  the  above  judgment  against 
Hood.  H.  FRELLSEN. 

New  Orleans,  August  25,  18G3.'' 

This  obligation  the  plaintiff  alleges  the  defendant  failed  to  comply 
with,  to  his  detriment  and  injuiy,  and  he  prays  judgment  in  damages 
agaiost  the  defendant  as  before  stated. 

The  answer  is  a  general  denial.  The  defendant  admits  that  having- 
judgmeut  against  Govy  Hood,  of  the  parish  of  Carroll,  for  a  large  sum 
of  money,  he  had  caused  execution  to  issue  thereon,  and  that  the- 
property  of  Hood  was  seized  to  satisfy  the  judgment;  that  while  tlie- 
execution  was  in  the  hands  of  the  slieriff,  did  agree  to  transfer  his 
rights  against  Hood  to  Dean  and  Pearce,  on  condition  that  within 
sixty  days  from  the  twenty-fifth  of  August,  18G8,  they  paid  him  ten 
thousand  dollars  in  cash,  and  secure  the  payment  of  the  remainder  in* 
two  equal  annual  installments,  the  said  Dean  and  Pearce  to  secure  all 
these  payments  according  to  agreement  to  the  satisfaction  of  Edward. 
Sparrow,  the  defendant's  attorney,  in  the  parish  of  Carroll.  The  de- 
fendant avers  that  the  plaintiff  and  Pearce  having  entirely  failed  oik 
their  part  to  comply  with  the  conditions  precedent  to  liis  obligation 
to  transfer,  he  was  released,  and  is  in  no  manner  bound  to  the 
plaintiff  for  anything. 

The  defendant  had  judgment  in  his  favor,  and  the  plaintiff  appealed.. 
The  plaintiff  contends,  and  aimed  to  show  that  the  defendant,  by 
transferring  his  claims  to  Hood,  under  an  agreement  with  him,  wa» 
guilty  of  an  active  violation  of  the  contract  on  his  part,  which  ren- 
dered a  putting  in  default  by  the  plaintiff  unnecessary. 

All  the  evidence  adduced  fails  to  convince  us,  as  it  failed  to  con- 
vince the  judge  a  quo,  that  the  plaintiff  has  succeeded  in  the  effort. 
He  certainly  failed  to  comply  on  his  own  part,  and  he  has  shown  no 
satisfactory  reason  why  it  became  unnecessary  for  him  to  put  the 
defendant  in  default. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed  with  costs, ' 
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It  is  not  ncccBsary  for  tho  plaintiff^  in  answor  to  the  plea  of  domioile,  to  sliow  that  the* 
defendant  has  changed  his  domioilo  from  ono  parish  to  another.  It  is  sufficient  if  he- 
siraws  that  the  defendant  has  a  domicile  in  the  parish  where  snit  is  hrought.  If  the 
defendant,  hy  his  own  acts,  has  rendered  the  place  of  his  real  domicile  equivocal  and 
uncertain,  the  creditor  may,  on  showing  tho  fact,  proceed  against  him  in  either  parish,  at 
his  option. 

APPEAL  from  the  Sixth  Judicial  District  Coart,  pariah  of  Tangi- 
pahoa. Ellis,  J.  J^uae  <&  FhiUp8f  for  plaintiff  and  appellant. 
L  (&  J,  ElliSy  for  defendant  and  appellee. 

Howell,  J.  The  defendant  having  been  sued  as  a  resident  of  the 
parish  of  Tangipahoa,  excepted  to  the  jurisdiction  of  the  court,  claim- 
log  his  domicile  in  the  parish  of  St.  Tammany,  The  exception  was 
maintained  and  plaintiff  appealed. 

The  evidence  sustains  the  judgment  of  the  court  a  qua.  It  is  shown 
tliat  tiie  defendant  owns  a  residence  in  Mandeville,  parish  of  St.  Tam- 
many, where  he  has  resided  continuously  for  ten  or  twelve  years,  his 
fiimily  never  leaving  there.  He  has  been  engaged  in  business  in  SL 
Helena,  now  Tangipahoa,  since  the  first  or  second  year  of  the  war. 
His  largest  business  establishment  is  in  Clinton,  East  Feliciana,  and  he 
is  a  silent  partner  in  a  business  in  St.  Tammany.  He  gives  his  per- 
sonal attention  to  the  business  in  Tangipahoa,  but  it  appears  that  he 
lias  always  retained  his  domicile  in  St.  Tammany,  where  he  established 
a  home,  and  no  intention  is  shown  of  ever  changing  that  domicile.  It 
is  trne  he  voted  at  Tangipahoa  in  the  fall  of  1865,  but  he  says  that  lie 
expressly  inquired  if  doing  so  would  cause  him  to  lose  his  citizenship 
in  St.  Tammany,  and  was  answered,  no.  During  the  last  year  he  was 
solicited  by  the  citizens  to  accept  the  offices  of  justice  of  the  peace  and 
mayor  of  Mandeville,  which  he  had  held  about  two  years  before,  and 
served  as  a  juror  in  St.  Tammany  at  the  last  term  of  the  district  courts 
prior  to  the  trial  of  this  suit. 

We  are  disposed  to  rely  somewhat  upon  the  district  judge^s  estimate 
of  the  testimony  on  the  queslion  of  domicile  in  this  case,  as,  to  say  the 
most  in  behalf  of  plaintiff,  it  is  conflicting  and  confused 

Judgment  affirmed. 


On  Rehearing. 

Taliaferro,  J.  The  substance  of  tho  evidence  we  take  to  be  this : 
Batman,  the  defendant,  has  resided  for  a  number  of  years  in  the  town 
of  Mandeville,  in  the  parish  of  St.  Tammany,  where  his  family  has 
long  been  permanently  domiciled.  He  was  president  of  the  police 
jary  of  that  parish  and  mayor  and  justice  of  the  peace  in  the  town  of 
Mandeville,  but  he  had  been  functus  officio  in  both  cases  for  two  years 
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before  this  suit  was  brought.  The  town  of  Maudeville  is  shown  to  be 
more  of  a  watering  place  or  place  of  resort  in  the  summer  season  than 
a  business  place.  The  defendant,  as  a  witness,  says:  *'It  has  been 
about  three  years  since  I  had  a  business  establishment  in  my  owu 
name  in  the  parish  of  St.  Tammany.'^ 

The  sheriff  of  the  parish  of  Tangipahoa  says  the  defendant  "  has 
been  living,  eating,  drinking,  sleeping  and  carrying  on  business  in  this 
place  (Amite  City)  and  Tangipahoa  for  tlie  last  three  years.  His 
residence  has  been  continuous  for  the  last  six  months/' 

The  defendant,  in  his  testimony,  says:  **I  have  three  business 
establishments  in  this  State,  one  in  this  place  (Amite  City),  one  in  the 
town  of  Tangipahoa,  one  in  East  Feliciana;  also,  am  a  silent  partne^ 
in  a  business  in  the  parish  of  St.  Tammany.  I  have  been  engaged  Id 
business  in  the  parish  of  St.  Helena,  now  Tangipahoa,  since  the  first 
or  second. year  of  the  war,  and  I  have  kept  up  continuously  a  business 
ever  since  in  this  parish.  I  regard  that  my  principal  business  estab- 
lishment, that  is  the  greatest  amount  of  capital  that  I  have  invested, 
is  in  Clinton,  parish  of  East  Feliciana,  in  the  coffeehouse  business.  I 
spend  the  most  of  my  time  at  this  place  for  the  present."  He  states 
that  in  1865  he  voted  in  St.  Helena,  now  Tangipahoa,  and  that  he 
served  as  a  juryman  in  the  parish  of  St.  Tammany  in  1861).  Here, 
then,  is  the  case  of  a  man  who  has  a  family  tliat  has  lived  constantly 
in  the  town  of  Mandeville  ten  or  twelve  years,  but  who  is  carrying  on 
no  business  there,  it  not  being  a  place  of  trade  or  business.  On  the 
other  hand  he  has  been  carrying  on  business  at  other  places  for  tlie 
last  seven  or  eight  yejirs,  residing  continuously  in  the  parish  of  St. 
Helena,  now  Tangipahoa,  for  three  years,  being  absent  from  there 
during  that  period  for  not  more  than  ten  days  at  a  time,  his  principal 
business  establishment  having  been^  during  three  years,  in  that  parish, 
at  a  distance  of  one  hundred  miles  from  Mandeville.  We  find  him 
voting  in  St.  Helena  and  afterwards  acting  as  a  juror  in  St.  Tammany. 
We  see  that  he  has  two  places  of  business  in  Tangipahoa  and  one  in 
Clinton,  and  that  he  is  a  silent  partner  in  a  fourth  concern  in  Coving- 
ton. The  wife,  not  separated  in  bed  and  board  from  her  husband,  can 
have  no  other  domicile  than  that  of  her  husband ;  but  it  by  no  means 
follows  that  the  defendant's  domicile  must  necessarily  be  in  St.  Tam- 
many because  his  wife  resides  in  that  parish  and  has  never  resided  in 
Tangipahoa.  '*  The  principal  establishment  is  that  in  which  a  person 
makes  his  habitual  residence;  if  he  resides  alternately  in  several 
places  and  nearly  as  much  in  one  as  in  another,  and  has  not  declared 
his  intention  in  the  manner  hereinafter  prescribed,  any  one  of  the  said 
places  where  he  resides  may  be  considered  as  his  principal  establish- 
ment, at  the  option  of  the  persons  whose  interests  are  thereby 
affected."    C.  C.  38  [42]. 
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It  is  well  established  that  the  defendant  resides  more  in  the  parish 
of  Tangipahoa  than  he  does  in  the  parish  of  St.  Tammany.  He  has 
made  no  written  declaration  declaring  which  is  the  parish  of  his 
domicile.  Where  snch  a  state  of  facts  is  presented,  as  we  find  in  this 
case,  the  question  is  not  whether  the  defendant  has  changed  his 
domicile  from  St.  Tammany  to  Tangipahoa,  but  rather  where  is  his 
domicile  ?  It  is  not  for  the  plaintiff  to  show,  according  to  article  43 
[45]  Civil  Code,  from  circumstances,  that  the  defendant  has  changed 
Lis  domicile  at  all.  It  is  sufficient,  for  his  purpose^  to  show,  according 
to  article  38  [42],  that  the  defendant  resides  as  much  in  one  of  these 
parishes  as  the  other.  He  shows^  according  to  that  article,  that  the 
defendant's  habitual  residence  is  in  Tangipalioa  and  that  his  principal 
establishment  is  in  that  parish.  The  defendant  has  not  shown  by  the 
public  declaration  required  of  him  which  is  the  place  of  his  domicile- 
By  his  own  acts  he  has  rendered  the  place  of  his  real  domicile  equi- 
vocal and  uncertain,  and  failing  to  remove  the  doubt  by  a  formal 
recorded  act  of  notice  to  the  world,  his  creditor  thereby  acquires  the 
right  of  suing  him  in  either  parish. 

A  review  of  the  evidence  induces  us  to  conclade  that  our  former 
judgment  should  be  set  aside. 

It  is  therefore  ordered  that  the  judgment  first  rendered  in  this  case 
be  annulled ;  and  it  is  now  ordered  that  the  exception  be  overruled 
and  the  case  remanded  to  the  court  of  the  first  instance  to  be  pro- 
ceeded with  according;  to  law,  the  defendant  and  appellee  paying  costs, 
of  this  appeal. 

Justices  Howell  and  Wvlv  adhere  to  the  former  opinion. 


No.  3225. — Glasscock  &  Moore  v.  William  Wells. 

A  combination  of  parties  dnring  the  late  war,  and  after  the  city  of  New  Orleans  had  been 
eaptared  by  the  United  States  forces,  to  carry  on  trade  and  conunerce  between  said  city 
and  the  surrounding  country,  outside  of  the  United  States  military  lines,  was  illegaL  The 
courts  will  not,  therefore,  give  effect  to  or  enforce  demands  or  obligations  growing  out  oC 
such  illicit  transactions. 

APPEAL  from  Sixth  Judicial  District  Codtt,  parish  of  Livingston* 
MliSj  J.     T.  dt  J,  Ellis,  for  plaintiffs  and  appellees.    B.  H.  Marr 
and  Julius  E,  Wilson,  for  defendant  and  appellant. 

This  case  was  tried  by  a  jury  in  the  court  below. 

Howe,  J.  This  was  an  action  to  recover  $7828  20,  alleged  to  be  due 
for  cotton  sold  and  delivered  in  1863.-  The  answer  was  a  general  denial 
and  a  plea  in  reconvention  for  $15,871.  The  cause  was  tried  by  a  jury,, 
who  rendered  a  verdict  in  favor  of  plaintiffs  for  $3500,  and  from  a. 
judgment  rendered  thereon  the  defendant  has  appealed. 
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The  principal  point  made  in  this  court  by  the  appellant  is  that  tlie 
transactions  of  the  parties  hereto,  out  of  which  the  claim  arose,  were 
illicit,  constituting  an  unlawful  combination  on  their  part  to  run  goods 
from  New  Orleans  to  Madison ville  and  other  places  outside  the  military 
lines  of  the  United  States  forces,  and  to  run  cotton  into  New  Orleans 
from  such  outside  points — an  agreement  for  blockade  running,  inward 
and  outward,  the  profits  on  the  cotton,  the  inward  cargoes,  to  belong 
to  one  party,  and  the  profits  on  the  goods,  the  outward  cargoes,  to 
belong  to  the  other  party. 

We  are  satisfied  from  the  evidence  tliat  this  position  ot  defendant  is 
<;orrect,  and  that  neither  party  to  this  litigation  can  recover  upon  the 
cause  of  action  set  up.  The  fact  that  both  parties  resided  on  the  same 
side  of  the  lines  can  not  change  our  conclusion,  which  is,  not  that  the 
parties  were  enemies  and  could  not  contract  with  each  other,  but  that, 
having  power  to  contract,  they  made  an  unlawful  agreement.  22  Ac. 
216.  An  a&:reemeDt  the  iruits  of  which  we  will'  not  undertake  to 
divide. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed,  and  the  verdict  set  aside.  It  is  further  ordered  that 
there  be  judgment  in  favor  of  defendant,  with  costa 

Rehearing  refused. 


No.  2364. — Annie  Doll  Rice  v,  Henky  Rice,  her  Husband. 

Jn  a  suit  by  the  wife  for  a  separation  from  bed  and  board,  coupled  with  a  demanil  for  a 
moneyed  judgment,  founded  on  the  alle-gation  that  the  husband  had  received  and  cm* 
verted  to  his  own  use  certain  funds  which  she  had  inherited  from  the  estate  of  her  father 
and  mother,  the  marriage  contract  showed  that  from  the  date  of  the  marriage  the  vri£^ 
retained  the  administration  of  her  aeparate  eiitat«,  and  the  evidence  showed  that  the 
I'unds  derived  from  the  succession  of  her  father  and  mother  had  been  invested  is  certain 
property  in  her  name  and  for  her  benefit.  Held — That  under  this  state  of  facta,  ibe  waa 
not  entitled  to  a  moneyed  judgment  against  her  husband  for  moneys  alleged  tf»  haro 
^een  received  by  him. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson. 
JPardee,  J.     Cotton  &  Levy^  for  plaintiff  and  appellant.    A.  Cazor- 
bat,  for  defendant  and  appellee. 

Wyly,  J.  The  plaintiff  sues  for  separation  from  bed  and  board,  and 
for  judgment  against  her  husband  for  $25,000,  for  paraphernal  funds 
which  she  inherited  from  the  successions  of  her  father  and  mother, 
and  which  sum  of  money  she  alleges  has  been  used  aud  appropriated 
by  the  said  husband. 

The  court  gave  judgment  for  separation  from  bed  and  board,  but 
rejected  her  demand  for  a  money  judgment,  on  the  ground  that  bj  the 
marriage  contract  there  was  no  community  of  acquets  and  gains,  that 
«he  retained  the  administration  of  her  separate  property,  and  that  the 
funds  derived  from  the  successions  of  her  father  and  mother  were  ap- 
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plied  to  the  parcliase  and  improvement  of  certain  property,  in  the 
oame  and  for  the  benefit  of  the  plaintiff,  and  that  the  defendant  never 
4i3ed  or  appropriated  her  said  fand^  as  alleged.  From  this  judgment 
Uie  plaintiff  appeals. 

The  grounds  stated  by  the  court  for  rejecting  the  money  demand  is 
«astained  by  the  evidence,  and  there  is  no  controversy  as  to  the  cor- 
rectness of  the  judgment  of  separation  from  bed  and  board. 

It  is  thei^efore  ordered  that  the  judgment  appealed  from  be  affirmed 
twith  oosts. 


iNO.  22G2.— Gadanne  Casanave  v.  Placide  J.  Spear  et  ala. 

.▲  posscMor  of  real  property  under  a  title  at  probate  sale,  applied  for  a  writ  of  injunction 
Against  the  heirs  who  claim  the  same,  on  the  allegation  that  he  was  the  owner.  On  trial 
of  the  motion  to  dissolve  the  injunction,  it  was  shown  that  all  the  formalities  had  not 
been  observed  by  the  administrator  in  making  the  sale  of  the  property,  and  that  the  par- 
chaser  was  not>  therefore,  in  such  a  case  entitled  to  the  writ  of  injunction. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Tli^ard,  J. 
E.  H.  McCaXeb,  ibr  plaintiff  and  appellant.  Cliarles  Logue,  for 
•defendants  and  appellees. 

Howe,  J.  This  is  a  suit  which  is  apparently  petitory  in  its  character. 
The  plaintiff,  alleging  that  he  acquired  the  property  in  dispute  by  pro- 
bate sale  in  Iho  succession  of  Mathilde  Durel,  and  has  been  owner  and 
possessor  of  it  for  upwards  of  a  year,  avers  that  August  Cheval  and 
Leonide  Cheval  are  about  to  offer  the  same  for  sale,  through  the 
Agency  of  Placide  J.  Spear,  auctioneer,  in  violation  of  petitioner's 
right  of  ownership.  He  prayed  for  an  injunction  to  restrain  these 
parties  from  attempting  to  sell  the  property,  or  to  take  possession 
■thereof,  and  from  disturbing  the  plaintiff  in  the  quiet  ownership 
thereof;  and  prayed  to  be  declared  by  judgment  the  true  and  lawful 
owner  of  raid  property. 

The  Chevals  answered  by  a  general  denial,  and  the  averment  that 
they  were  the  lawful  heirs  of  Mathilde  Durel,  and  had  been  put  in 
possession  of  her  succession,  and  prayed  for  a  dissolution  of  the  in- 
Jacction  granted  with  damages,  etc.,  and  to  be  quieted  in  their  posses- 
sion of  the  lot  in  dispute. 

There  was  judgment  dissolving  the  injunction  and  *' reserving  plain- 
tiff's rights  to  sue  in  the  Second  District  Court,"  and  the  plaintiff 
alone  appealed.  The  only  question,  therefore,  before  us,  is  the  pro- 
priety of  the  decree  dissolving  the  injunction. 

The  suit  is  rather  anomalous.  Hiie  plaintiff  alleges  himself  to  be 
ia  possession  of  the  lot  in  question,  and  the  evidence  shows  he  has 
been  so  for  more  than  ten  years,  paying  taxes  and  receiving  rents. 
His  right  to  bring  a  petitory  action  might  well  be  doubted.  Again, 
»iie  asks  no  damages  as  for  slander  of  title,  or  for  any  other  reason,  and 
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it  is  questioDable  if  an  iDJuDction  should  issue  to  restrain  such  acts  a» 
he  details.  But  taking  his  suit  as  petitory  (C.  P.  54),  since  he  claims 
the  ownership,  he  fails  on  the  merits  to  make  out  a  case. 

The  Chevals  appear  as  heirs  of  Mathilde  Durel,  placed  in  possession 
of  the  property  of  her  succession.  He  does  not  show  that  the  title  of 
the  succession  has  been  legally  divested.  It  appears  that  his  father, 
P.  Casanave,  applied  to  be  appointed  administrator  of  Mathilde  Durel, 
and  his  application  was  granted,  upon  his  giving  bond.  He  never 
gave  bond,  and  no  letters  were  ever  issued  to  him.  A  sale  of  tbc 
property  being  directed  to  be  made  in  the  same  order,  it  was  sold,  and 
the  administrator  bought  it,  took  possession  of  it,  and  paid  the  price 
for  it,  for  the  plaintiff,  his  son.  We  do  not  think  the  court  a  qua  eiTed 
in  dissolving  an  injunction  sued  out  by  a  plaintiff  whose  title  exhibits 
such  grave  defects. 

Judgment  affirmed. 


On  Application  for  REHEARiNa. 

Howe,  J.  It  now  appears  that  Pierre  Casanave  gave  a  bond.  It 
was  not  copied  in  the  record,  and  the  assertion  in  the  brief  of  appel- 
lees that  he  had  never  given  one  was  not  contradicted.  But  a  copy  of 
ithe  bond  was  attached  to  the  record  by  consent,  in  such  way  that  it 
was  overlooked.  We  are  not  disposed,  however,  to  change  our  decree^ 
The  supposed  want  of  a  bond  was  but  one  of  the  defects  referred  to. 

The  prescriptions  of  five  and  ten  years  pleaded  by  plaintiff,  do  not 
apply.  The  former  is  intended  to  cure  informalities,  and  the  latter  is- 
based  on  good  faith.  * 

Rehearing  refused. 
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No.  2359. — ^Eugene  Gaudoz  v.  Miss  Marie  Louise  Laurk  Blanqcje* 

Before  execntory  process  can  be  issued  on  notes  exeoated  by  an  agent,  anthentic  evidence  of 

the  agency  must  be  shown. 

APPEAL  from  thp  Seventh  District  Court,  parish  of  Orleans.  Got- 
lens,  J.  Paul  E.  Laresche,  for  plaintiff  and  .appellee.  Edmonds 
Meunier,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  This  is  an  appeal  from  an  order  of  seizure  and 
sale.  The  only  question  for  decision  is,  was  there  sufScient  authentic- 
evidence  to  authorize  the  fiat  Y  We  think  not.  The  act  of  mortgage 
and  notes  purport  to  be  execute^  by  Charles  de  Hault  de  Lassus  as- 
agent  of  Miss  Blanque.  There  is  no  proof  of  this  agency  in  the- 
record.    12  R.  238,  Dosson,  curator  v.  Sanders;  1  R.  407;  2  An.  491. 

It  is  therefore  adjudged  that  the  order  of  seizure  and  sale  be  anno]— 
led,  and  that  the  appellee  pay  costs  of  this  appeal. 
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No.  3332. — The  New  Orleans,  Mobile  and  Chattanooga  ^ailroai> 

Company  v.  Camille  Zeringue. 

In  case  of  a  railroad  company  that  has  obtained  a  right  of  way  through  the  domain  of  the 
State,  and  the  authority  is  given  the  company  to  force  the  alienation  of  sucli  private 
property  as  may  lie  on  the  line  or  route  of  the  road,  and  is  required  for  the  uses  and 
location  thereof,  a  scrupulous  regard  to  the  ascertainment  of  a  just  and  full  valuation  of 
the  property  to  be  taken  from  the  owner,  and  the  compensation  to  bo  given  him,  must  be 
observed.  If,  therefore,  as  in  the  present  case,  one  set  of  commissioners  have  made  a 
report  of  the  value  of  the  proi>erty,  which  was  set  aside  by  the  Judge  a  quo^  at  the  request 
of  the  company,  and  another  has  been  appointed,  who,  after  taking  further  testimony, 
have  made  a  second  report,  reducing  the  value  of  the  property  to  be  taken  below  one-half 
that  placed  upon  it  by  the  first  set  of  oommiasioners,  which  latter  estimate  is  approved  by 
the  judge  a  quo,  the  Supreme  Court  will,  on  appeal,  In  the  exercise  of  their  discretionary 
powers  in  such  cases,  remand  the  cause  to  the  court  of  the  first  instance,  with  instruc- 
tions that  a  new  commission  be  appointed,  and  the  case  be  in  other  respects  proceeded 
with  according  to  law. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jeffer- 
son.   Fardec,  J.    John  H,  llsley,  Jr.,  and  Fellows  &  MillSf  for 

plaintiffs  and  appellees.    H.  2>.  Ogden  and  B,  JBermudes,  for  defendant 
and  appellant. 

Taliaferro,  J.  The  plaintiffs,  under  the  act  of  the  Legislature  of 
this  State,  approved  August  19,  1868,  entitled  "  An  act  relative  to  the 
New  Orleans,  Mobile  and  Chattanooga  Railroad  Company-,  a  corpora- 
tion of  the  State  of  Alabama,  and  authorizing  and  empowering  said 
company  to  exercise  and  enjoy  its  corporate  powers  and  franchises  in 
the  State  of  Louisiana,"  filed  a  petition  in  May,  1870,  in  the  District 
Coart  of  the  Second  Judicial  District,  sitting  in  and  for  the  parish  of 
Jefferson,  setting  forth  tliat  it  is  absolutely  and  essentially  necessary 
for  the  company  to  obtain,  as  auxiliary  and  ancillary  in  the  prosecu- 
tion of  their  work,  the  quantity  of  one  hundred  and  ninety-two  acres- 
of  land,  constituting  a  part  of  the  plantation  of  the  defendant,  lying 

on  the  right  bank  of  the  Mississippi  river,  about miles  above  the- 

city  of  New  Orleans.  That  the  railroad  now  being  built  under  the- 
authority  of  the  State  of  Louisiana,  granted  by  the  act  referred  to,  ia 
to  traverse  and  pass  through  the  plantation  of  the  defendant,  and  that 
for  the  purposes  of  wharves,  depots,  turnouts  and  other  purposes,  the- 
specified  quantity  of  land  is  needed;  that  the  company  have  used  in 
vain  all  amicable  means  to  purchase  at  a  fair  and  reasonable  price 
from  the  defendant  the  quantity  of  land  so  requited,  an  accurate  sur- 
vey of  which  they  had  made,  and  a  diagram  of  which  was  filed  with 
their  petition.  The  petition  closes  with  the  prayer  that  the  defendant 
have  due  notice,  and  that,  contradictorily  with  the  petitioners,  the 
court  render  an  order,  in  conformity  with  the  provisions  of  the  fifth 
section  of  the  act  referred  to,  appointing  three  competent  and  disin- 
terested freeholders  to  ascertain  and  appraise  the  compensation  to  be 
made  to  the  defendant  for  that  portion  of  his  land  which  it  is  necessarjr 
to  expropriate  lor  the  purposes  expressed. 
66 
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The  preliminary  notices  having  been  given,  tho  judge  of  the  diatrict 
•court  rendered  an  order  appointing  three  freeholders  as  commissioners, 
for  the  purposes  expressed  in  the  fifth,  sixth  and  seventh  sections  of  the 
net  granting  franchises  to  tho  company  within  the  State  of  Louisiana. 
The  commissioners  thus  appointed  were  duly  sworn,  and  proceeded  to 
the  discharge  of  their  duties.  They  mot  on  the  nineteenth,  twenty- 
fourth  and  thirty-first  days  of  May,  1870,  and  received  the  testimony 
•of  a  number  of  witnesses,  introduced  by  the  parties,  relative  to  tho 
question  of  compensation.  On  the  second  June  they  made  out  their 
i-eport.  Two  of  the  three  agreed  upon  the  sum  of  $50,000;  tbe  other 
fixed  the  compensation  at  $37,000.  It  seems  that  on  the  presentation 
of  this  report,  the  court,  at  the  instance  of  the  plaintiffs'  counsel,  dis- 
missed the  proceedings  without  prejudicing  the  plaintiffs'  right  to 
renew  them.  They  were  shortly  afterwards  renewed.  Three  other 
•commissioners  were  appointed,  and  met  in  pursuance  of  the  order  ren- 
•dered.  A  mass  of  testimony  was  again  taken;  many  of  tiio  witnesses 
who  were  previously  called  were  re-examined,  and  the  testimony  taken 
before  the  first  set  of  commissioners  was  introduced  in  evidence  before 
their  successors.  The  result  was  a  report  fixing  the  value  of  the 
•compensation  to  the  defendant  at  $18,000. 

An  opposition  was  filed  on  the  part  of  the  defendant  to  the  con- 
firmation of  tills  report,  and  afterwards  an  amended  opposition  v«'as 
presented.  Various  grounds  are  set  up  in  these  oppositions.  It  is 
alleged  that  the  act  of  August  19,  1868,  is  unconstitutional,  as  bcin^ 
in  violation  of  articles  73  and  94,  State  Constitution.  Many  reasons 
are  offered  to  show  that  the  damages  and  loss  to  the  defendant  by  tho 
appropriation  of  so  large  a  portion  of  his  front  lands,  would  greatly 
exceed  the  estimated  compensation;  that  the  commissioners  erred  in 
their  appreciation  of  the  evidence  given  before  them,  and  that  since 
the  testimony  was  closed  before  the  Board  of  Commissioners,  the  op- 
ponent had  discovesed  new  and  important  evidence,  not  within  his 
pieans  of  knowing  previously.  A  formal  aflldavit  in  support  of  tho 
last  ground  of  opposition  was  filed.  The  opponent  prayed  that  the 
case  mi^ht  be  reopened  before  the  same  or  other  commissioners  to  be 
appointed  by  the  court. 

Judgment  was  rendered  overruling  the  opposition  and  confirming 
the  report  of  the  commissioners,  and  the  defendant  appealed. 

After  examining  attentively  the  mass  of  evidence  appearing  in  tne 
record  before  us,  we  are  not  satisfied  that  the  judge  a  quo  was  correct 
in  rendering  the  judgment  appealed  from.  The  discrepancy  between 
the  estimates  of  the  two  sets  of  commissioners,  all  of  whom  we  con- 
clude were  well  selected  with  relerence  to  their  capaci^  for  the 
business,  is  very  striking.  In  such  a  case  we  think  it  probable  there 
is  error,  and  in  matters  of  forced  alienations  there  should  be  scrupa* 
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Ions  regard  to  the  ascertainment  of  a  just  and  fall  yiilaation  of  the 
property  to  be  taken  from  the  owner,  and  the  compensation  to  be 
made  to  him,  after  a  due  consideration  of  all  the  elements  entering 
into  such  estimates.  We  think  the  subject  should  undergo  further 
examination. 

To  this  end,  it  is  therefore  ordered,  adjudged  and  decreed  that  the 
judgment  of  the  district  court  be  annulled,  avoided  and  reversed.  It 
is  further  ordered  that  this  case  be  remanded  to  the  court  of  the  first 
instance,  with  instructions  to  submit  it  again  to  three  commissioners 
to  be  appointed  by  him,  in  order  that  the  same  may  be  reopened,  and 
the  parties  allowed  to  introduce  further  evidence,  and  the  case  to  be 
fiirtlier  proceeded  with  according  to  law;  the  plaintiffs  and  appellees 
j>aying  costs  of  this  appeal. 


Nos.  3345  and  2225. — A.  B.  James  &  Co.  v.  Pellowes  &  Co. — ^Joseph 

Hernandez,  Surety,  etc 

The  Tolnntary  payment  of  a  Judgment  or  a  portion  thereof,  destroys  the  right  of  api*eal. 
If  it  appear  that  the  Judj^nent  appealed  from  has  been  declared  an  absolute  nullity  by  the 

court  a  qua  on  account  of  its  having  been  rendered  and  signed  in  vacation,  the  appeal 

will  bo  dismissed  ex  ojficio.    21  An.  306. 

APPEAL  from  t^ie  Sixth  District  Court,  parish  of  Orleans.     Cooletj,  J. 
P.  JJ.  Morgan  and   W,  II,  Huntf  for  plaintiffs  and  appellants- 
-Cooley  d  Phillips  and  O.  Bemiss,  for  defendants  and  appellees. 

Howe,  J.  This  cause  was  remanded  to  the  lower  court  on  the 
twenty- third  January,  1871,  to  ascertain  as  matter  of  fact  whether  the 

w 

appellant,  Joseph  Hernandez,  had,  prior  to  taking  his  appeal,  acquiesced 
in  the  judgment  by  paying  it  in  whole  or  in  part. 

It  now  comes  back  to  us  with  the  evidence  on  this  question,  and 
irom  the  testimony  there  is  no  doubt  tliat  the  appellant  did  Tolun- 
tarily  pay  the  sum  of  $7000  on  the  judgment  some  time  before  he  took 
his  appeal.  The  fact  tbat  the  party  for  whom  he  had  been  surety 
furnished  him  the  means  to  make  this  payment,  can  not  change  this 
conclusion.  But  his  counsel  now  contend  that  the  judgment  appealed 
from  was  an  absolute  nullity,  and  has  been  so  declared,  because  it  was 
rendered  and  signed  in  vacation,  and  therefore  that  acquiescence  in  it 
was  impossible. 

The  judgment  having  been  declared  an  absolute  nullity,  because 
rendered  and  signed  in  vacation,  it  becomes  our  duty  to  dismiss  the 
appeal  therefrom,  ex  offldOj  on  the  authority  of  Culver  v.  Leovy,  21 
An.  d06. 

We  have  two  records  before  us  in  this  matter;  the  one  No.  2225,  in 
which  J.  Hernandez  is  appellant '  from  the  judgment  on  which  the 
payment  was  made;  the  other  No.  ;)345,  in  which  the  plaintiffs,  as 


524  SUPREME  COUET  OF  LOUISIANA, 

James  &  Co.  ▼.  FelloweB  Sc  Co.— Hemuidez,  Sarety,  etc. 

appellants  from  the  later  decision  of  the  jadge  a  quo  npon  the  qae»- 
tion  of  payment,  bring  up  the  testimony  on  that  point. 

In  the  case  No.  3345,  it  is  ordered  that  the  judgment  appealed  from 
by  plaintiffs  be  avoided  and  annulled;  and  in  case  No.  2225,  it  is 
ordered  that  the  appeal  taken  by  Joseph  Hernandez  be  dismissed;  and 
it  is  further  ordered  that  he  pay  the  costs  of  both  appeals. 


No.  2371. — Mrs.   George  Wailes  v.  The  Citizens'  Bjlnk  op 

Louisiana. 

The  wifo  who,  in  payment  or  part  payment  of  her  Judgment  against  her  hnaband,  roceiyed 
a  transfer  of  a  claim  which  he  allegea  to  be  dae  him,  acquires  only  snoh  rights  thereto  am 
the  husband  had.  A  debtor  who  allows  his  property  to  be  sold  under  execution  and  tho 
proceeds  to  bo  applied  in  satis&ction  of  the  writ,  is  thereby  concluded  from  his  right  of 
action  to  recover  the  proceeds  of  the  sale  on  the  ground  that  the  consideration  of  tho 
debt,  to  pay  which  the  property  was  sold,  was  illegal.  Therefore,  in  this  case,  the  wife 
being  the  transferee  of  the  husband's  claim  to  tho  proceeds  of  the  sale  of  his  property 
to  pay  a  debt  against  him,  on  the  ground  that  the  consideration  of  the  debt  was  the  sale 
of  slaves :  Held — That,  inasmuch  as  the  husband  had  made  no  opposition  to  the  sale  and 
application  of  the  proceeds  to  the  payment  of  his  debt,  he  was  barred  from  afterward 
setting  np  a  claim  thereto,  and  the  wife,  being  his  transferee,  could  only  exercise  such 
righta  as  her  transferrer  had  conferred  npon  her,  and  that  she  oould  not,  therefore^ 
recover. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Ttidard,  J. 
J^.  Filleulf  for  plaintiff  and  appellant.  Armand  Pitot,  for  defend- 
ants and  appellees. 

Wyly,  J.  In  part  payment  of  her  judgment  against  her  husband, 
George  Wailes,  the  plaintiff  received  the  transfer  of  the  claim  on 
which  this  suit  is  founded. 

In  1853  the*  Citizens'  Bank  sold  a  sugar  plantation  and  fifty-one 
slaves  in  the  parish  of  St.  Charles  to  Charles  Roussel  and  others  for 
$80,000.  The  purchasers  furnished  a  stock  note,  with  the  ordinary 
obligations  assumed  by  the  stockholders  of  the  bank,  for  the  sum  of 
$32,300,  and  for  the  balance  of  the  price,  amounting  to  $47,700,  they 
furnished  a  number  of  notes  which  have  since  been  paid. 

In  1859  these  purchasers  sold  this  property  to  Parker  Campbell,  who 
assumed  the  stock  note  due  the  bank,  with  all  the  accessory  obliga^ 
tions,  the  note  then  being  reduced  to  $23,240. 

In  1860  Campbell  sold  the  plantation  and  slaves  and  bank  stock  to 
George  Wailes,  the  husband  of  the  plaintiff,  who  assumed  the  pay- 
ment of  said  stock  note,  with  the  same  obligations,  and  received  his 
vendor's  subrogation  to  all  his  rights  against  the  previous  vendors,  the 
said  stock  note  being  then  reduced  to  $21,850. 

In  1867  the  bank  foreclosed  its  mortgage  against  the  said  George 
Wailes  and  purchased  the  mortgaged  property  (except  the  slaves,, 
which  were  emancipated),  crediting  its  writ  of  sale  with  the  price  at 
which  the  oronerty  was  abjudicated  to  itt 
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In  November,  1868,  the  plaintiff,  the  transferee  of  her  husband, 
brought  this  suit  to  recover  the  proceeds  of  the  sale  of  his  plantation 
from  the  bank,  Tvho  purchased  it  and  retained  the  said  proceeds  in 
satisfaction  of  tlio  balance  due  on  said  writ,  on  the  ground  that  at  the 
time  the  order  of  seizure  and  sale  was  executed  against  said  property, 
the  said  debt  was  not  valid  and  obligatory  in  consequence  of  the 
emaucipation  of  slaves,  the  greater  part  of  the  consideration  of  the 
note  on  which  the  mortgage  was  foreclosed  being  for  slaves,  and  the 
bauk,  the  purchaser,  ought  not  to  retain  the  price  of  adjudication, 
to  wit :  $30,000,  in  discbarge  of  the  writ  uuder  which  the  sale  was 
made,  because  of  the  said  invalidity  of  the  debt  on  which  the  execu- 
tory proceeding  was  founded. 

The  court  gave  judgment  for  the  defendant  and  the  plaintiff  has 
appealed. 

It  seems  very  clear  that  the  plaintiff  has  no  greater  rights  than  ner 
husband,  her  transferrer,  had.  And  it  is  equally  clear  that  a  debtor 
can  not  recover  the  proceeds  of  the  sale  of  his  property  after  they  have 
been  applied  to  the  satisfaction  of  the  writ  under  which  it  was  sold, 
because  he  has  a  good  defense  to  the  suit  or  because  of  the  invalidity 
of  the  cousideration  of  the  note  on  which  the  judgment  was  founded, 
there  having  been  no  opposition  to  the  sale. 

Having  acquiesced  in  the  execution  of  a  judgment  the  debtor  will 
not  be  heard  claiming  its  invalidity.  The  husband  of  the  plaintiff 
having  made  no  opposition  to  the  enforcement  of  the  mortga^.e  and 
the  application  of  the  proceeds  of  the  sale  to  thu  writ,  had  no  action 
for  the  repetition  of  the  price;  the  writ  of  sale  having  been  dis- 
charged, it  is  too  late  to  inquire  into  the  validity  of  the  consideration 
of  the  note  on  which  the  order  of  seizure  and  sale  was  granted. 

The  plaintiff  suing  as  the  transferee  of  her  husband  can  only  assert 
such  rights  as  she  received  in  the  transfer,  and  as  he  had  no  right  of 
action  against  the  defendant,  she  acquired  none. 

Let  the  judgment  appealed  from  be  affirmed,  with  costs. 

Behearing  refused. 
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No.  3007. — State  op  Louisiana  v,  John  jiiVANS.  .48    7i 

The  jcidfrment  of  the  coart  below  in  a  criminal  case  -will  not  bo  reversed  on  appeal,  if  it 
appear  that  the  Judge  a  quo  haa  aaaeased  a  smaller  fine  on  the  accused  than  he  w aa 
authorized  by  law  to  imiwae. 

APPEAL  from  the  Sixth  Jndicial  District  Court,  parish  of  Tangipa- 
hoa.   Mils,  J.    Bolivar  JEdwards^  District  Attorney,  lor  the  State. 
Thomas  Green  Davidson,  for  defendant  and  appellant. 

Howe,  J.    We  have  no  jurisdiction  in  this  case,  which  is  criminal 
in  its  character,  save  of  questions  of  law.    Constitution,  art.  74. 
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The  only  question  of  law  presented,  in  the  opinion  of  this  court,  is- 
by  the  point  raised  by  counsel  that  the  fine  imposed  is  too  small.  The 
sum  embezzled  was  found  to  be  $383  05,  and  under  the  statute  the  fine 
might  have  been  imposed  to  the  extent  of  double  this  sum,  or  $766  10. 
The  judge  a  quOj  perhaps  by  error  of  addition,  made  the  fine  $666  10. 
We  do  not  think  the  defendant  has  any  just  cause  to  complain  that  he 
has  been  saddled  with  a  smaller  fine  than  might  legally  have  beei^ 
imposed. 

Judgment  affirmed* 

Hehearing  refused* 
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Kg.  753. — Succession  op  J.  Sosthene  Mouton.  **  ^^ 

A  Jodgment  liomologating  an  administrator's  aoooont  so  far  as  not  opposed,  becomes  final  if 
not  appealed  fVom  within  the  delays  allowed  by  law.  If,  therefore,  an  appeal  has  been 
taken  fhnn  a  Judgment  rendered  on  the  items  of  the  account  which  have  been  opposed, 
after  the  time  has  elapsed  for  taking  an  appeal  from  the  judgment  on  the  items  not  op- 
posed, the  appellate  court  can  not  inquire  into  the  correctness  of  the  Judgment  on  the 
items  not  opposed,  because  the  Judgment  has  become  flnaL 

APPEAL  from  the  Pariah  Conrt,  of  Lafayette.    Moss,  Parish  Judge. 
Felix  Voorhies,  for  estate.    JDe  Blanc  dt  Perry,  for  opponent  and 
appellant. 

Howell,  J.  On  the  twenty-seventh  of  November,  1867,  the  admin- 
istrator of  this  succession  filed  a  tableau  of  distribution,  with  an  ac- 
ceptaDce  of  service  by  certain  parties  entitled  to  special  notice,  and 
caosed  publication  to  be  made.  On  the  twenty-eighth  of  December, 
fullowiog,  the  widow  opposed  its  homologation,  on  the  grounds  that 
she  was  charged  with  receiving  $1600  more  than  she  had  actually  re- 
ceived, and  had  not  been  allowed  the  sum  of  $3000,  amount  of  pur- 
chases by  her  husband  at  the  sale  of  her  mother's  estate,  and  $5000, 
being  the  half  of  individual  debts  ot  the  decedent,  due  by  him  prior 
to,  and  paid  after  marriage. 
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On  the  seventb  of  March,  1863,  the  tableau  was  homologated,  bo  far 
s&  not  opposed.  Prom  the  judgment  rendered  on  the  twelfth  of  July, 
1870,  rejecting  the  opposition  of  the  widow,  she  and  J.  Edmond  Mou- 
ton,  have  appealed.  In  this  court  they  have  filed  a  plea  of  prescrip- 
tion to  every  claim,  account  and  note  on  the  tableau,  except  those  iu 
favor  of  the  widow.  This  plea  can  not  avail,  as  the  judgment  of 
seventh  March,  1868,  homologating  the  tableau  as  to  those  items,  and 
the  whole  tableau  so  far  as  not  opposed,  is  not  before  us  for  revision. 

The  appellants,  in  their  brief,  complain  only  of  this  judgment  of 
homologation,  but  it  is  manifest  that  we  can  not  inquire  into  its  cor- 
rectness, on  an  appeal,  taken  more  than  two  years  alter  its  rendition 
from  a  judgment  dismissing  a  specific  opposition,  not  embraced  in  or 
connected  with  the  said  judgment  of  homologation. 

The  alleged  fact  that  one  of  the  appellants  attained  the  age  of  ma- 
jority  after  the  filing,  but  before  the  homologation  of  the  tableau,  can 
not  give  him  the  right  to  oppose  the  tableau  alter  it  is  homologated , 
or  to  have  the  judgment  of  homologation  not  appealed  from  revised 
on  this  appeal,  nor  can  the  clause  of  the  prayer  in  the  opposition  of 
the  widow,  **that  the  homologation  of  the  said  tableau  of  J.  Sosthene 
Mouton  be  suspended  until  the  decision  of  the  court,^'  give  any  such 
rights  to  tlie  appellants,  or  either  of  them.  That  judgment,  so  far  as 
this  controversy  is  concerned,  is  final.  The  parties  aggrieved  by  it 
might  have  applied  for  a  new  trial,  taken  an  appeal  from  it,  or  insti- 
tuted an  action  to  annul  it  if  the  causes  of  complaint  were  sufficient. 

The  rulings  of  the  judge  a  quo  refusing  to  entertain  the  amended 
opposition  of  the  widow,  and  the  opposition  of  J.  Edmond  Mouton, 
seem  to  us  to  be  entirely  correct,  and  we  can  find  no  good  reason  for 
disturbing  the  judgment  appealed  from. 

Judgment  affirmed. 


No.  746. — Martial  Sorrel  v.  Denis  Carlin,  et  al. 

A  party  who  brings  snit  against  another  for  cutting  and  removing  timber  from  his  land  most 
show— first,  that  he  is  the  owner  or  proprietor  of  tho  land,  and — secondly,  that  a  certain 
specific  number  of  trees  have  boon  talien  from  his  premises,  failing  in  which  he  can  not 
be  permitted  to  recover. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Mary. 
Trainy  J.  Oliver  <Sc  J}umartrait,  and  Deblanc  &  Perry,  for  plain- 
tiff and  appellee.  Tucker  <&  Davis,  and  M.  N,  McMillan,  for  defend- 
tints  and  appellants. 

Taliaferro,  J.  The  defendants  are  charged  by  plaintiff  witli 
having  felled  upon  his  land  four  hundred  and  thirty-seven  cypress 
trees,  and  removed  them  without  his  permission ;  that  defendants  have 
by  their  gross  violation  of  his  rights,  in  cutting  and  removing  this  tim- 
ber, caused  him  damages  to  the  amount  of  Hve  thousand  dollars.     He 
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cansed  tbe  timber  to  be  seqaestered,  and  prays  to  be  decreed  the 
owner  of  it,  and  for  judgment  in  aolido  against  the  defendants  for  five 
thousand  dollars,  as  damages  for  their  illegal  and  wrongful  acts.  The 
answer  is  a  general  denial,  and  the  defendants  set  up  a  reconventional 
demand  of  five  thousand  dollars  as  damages  caused  them  by  plaintiff's 
seizing  and  taking  their  property  out  of  their  possession,  and  for  being 
deprived  of  the  use  of  it,  and  having  to  incur  expense  in  the  employ- 
ment of  counsel  to  protect  their  rights,  etc.  Judgment  was  rendered 
in  favor  of  the  plaintiff,  sustaining  the  sequestration,  and  decreeing 
the  plaintiff  owner  of  the  timber  in  controversy,  rejecting  the  recon- 
ventional demands  of  the  parties  for  damages. 

This  case  presents  mainly  questions  of  iact.  We  do  not  concur 
with  the  judge  a  quo  in  the  Tiew  he  seems  to  have  taken  of  the  evi- 
dence. We  do  not  consider  that  the  plaintiff  has  made  out  a  case  that 
warrants  a  judgment  in  his  favor.  Assuming  that  he  has  shown  that 
some  of  the  trees  were  taken  from  liis  land,  the  plaintiff  sought  to 
establish  that  the  defendants  owned  no  lands  in  the  yicinity  from 
whence  the  timber  was  obtained,  and  thereby  to  establish  that  they 
were  trespassers  against  somebody,  and  that  against  them,  the  maxim 
contra  spoliatorem  omnia  prcBsumuniur  might  be  invoked.  The  evi- 
dence was  properly  rejected.  If  the  defendants  owned  no  lands  from 
which  the  trees  were  taken  and  they  were  obtained  from  lands  belong- 
ing to  persons  other  than  the  plain-tiff,  he  would  have  no  right  to  re- 
claim them.  It  was  for  him  to  make  it  clear  beyond  p.  reasonable 
doubt  that  all  the  trees,  or  some  specific  number  of  them,  were  ille- 
gally taken  from  his  premises,  failing  in  which  the  judgment  should 
have  been  rendered  in  favor  of  defendants. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
tlie  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  judgment  be,  and  the  same  is  hereby  rendered  in  favor 
of  the  defendants,  the  plaintiff  and  appellee  paying  costs  in  both 
courts. 


Ko.  752.—  \lexander  Latiolais  v.  Louis  V.  Mouton. 

The  proccs  verbal  of  »*8Qrveyor  appointed  as  an  expert  to  determine  a  bonndary  line,  if  not 
authenticated,  ia  nothing  more  thui  a  memorandam,  and  ia  not  therefore  admiaaible  Ia 
evidence  aa  aa  authentic  document  oil  the  trial  of  an  action  of  boundary. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  La- 
fayette.   M,  (7.  Grow,  Judge  ad  hoe.    M,  E.  Girard,  for  plaintiff 
and  appellee.    Sd.  S,  Mouton^  for  defendant  and  appellant. 

Howe,  J.    This  is  an  action  of  boundary ;  to  which  there  is  no  pre- 
scription.   21  An.  673;  C.  C.  825. 

Upon  the  trial  of  tliis  case  the  defendant  reserved  a  bill  of  excep- 
tions to  the  reception  of  a  document  offered  by  the  plaintiff  as  apro* 

67 


530  SUPREME  COUBT  OP  LOUISIANA, 

Latidlais  t.  Motiton. 

ces  verbal  of  the  surreyory  appointed  as  an  expert,  to  determine  pro- 
Tisionally  a  boandary  line. 

In  our  opinion  the  objection  shonld  have  been  sustained,  and  the 
paper  excluded.  The  surveyor  himself  was  not  called.  The  paper 
was  offered  as  authentic,  to  make  full  proof  of  itself.  In  order  to  do 
this  it  should  have  been  made  according  to  the  formalities  prescribed 
by  article  833  [829J  of  the  Civil  Code,  and  signed  by  two  witnesses 
called  for  tlie  purpose ;  or  contain  a  mention  of  the  causes  which  pre- 
vent them  from  signing.  In  the  absence  of  these  formalities  it  is  a 
mere  memorandum  which  might  have  been  produced  and  referred  to 
by  its  maker  on  the  witness  stand,  but  which  can  not  make  full  proof 
of  itself.    4  An.  33,  382;  5  An.  122;  13  An.  128;  C.  C.  841,  833. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  the  cause  remanded  for  a  new  trial,  and  that  appellee  pay  the 
costs  of  appeal. 


Taliaferro,  J.  dissenting.  The  article  841  [835]  in  pursuance  of 
which  the  preliminary  inspection  by  the  surveyor  was  made,  and  his 
report  returned  to  the  court  to  enable  it  to  determine  in  what  manner 
the  judgment  on  the  question  of  boundary  should  be  finally  rendered, 
does  not  require  that  the  return,  or  report  of  the  surveyor  shall  be 
signed  by  witnesses,  or  to  be  clothed  with  any  of  the  formalities  re- 
quired by  the  articles  83%  834,  835,  836  and  837,  which  apply  only 
when  the  ulterior  and  final  survey  and  establishment  of  the  boundary 
is  made  by  measurement  and  the  placing  of  permanent  landmarks, 
which  can  only  be  done  after  the  decree  has  been  rendered,  and  in  con- 
formity with  it.     The  exception  t  think  should  have  been  overruled.. 


No.  737. — James  G.  Parkerson  v.  Jambs  M.  Grundt  et  al. 

In  the  examiiiation  of  an  appeal  taken  from  an  order  of  seizure  and  sale  the  appellate  court 
can  only  determine  -whether  the  eyidence  presented  to  the  judge  a  quo  is  safflcient  to 
authorize  the  fiat. 

APPEAL  from  the  Third  Judicial  District  Court,  parisli  of  St.  Mary. 
Train,  J.  J,  J.  Olivier,  for  plaintiff  and  appellee.  D,  Caffery,  for 
defendants  and  appellants. 

LuDELiNG,  C.  J.    This  is  an  appeal  from  an  order  of  seizure  and  sale. 

It  has  been  settled  by  repeated  decisions  that  the  only  question 
which  can  be  examined  on  appeal,  in  such  a  case,  is,  whether  or  not 
the  evidence  before  the  judge  would  authorize  the  fiat. 

In  the  case  at  bar  the  authentic  act  of  mortgage  and  the  note,, 
annexed  to  the  petition,  fully  authorized  the  order  of  seizure  and  sale. 

It  is  therefore  ordered  that  the  judgment  be  affirmed  and  that  the 
appellants  pay  the  costs  of  this  appeaL 
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Pro^-ing  that  a  debtor  paid  a  anm  credited  on  his  not«  on  the  day  and  date  that  the  credit  in  ^ 

made  on  the  note,  la  tantamount  to  proving  an  acknowledgment  of  the  debt.    Parol  ^^    jQQ 

evidence  to  establish  snch  credit  is,  therefore,  inadmissible  after  the  maker  of  tlio  nolo  126    291 
has  died  and  payment  is  sought  to  be  enforced  against  his  sucoession.    81  An.  300. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  Calca- 
sieu.   King,  J.     George  H.  Wells,  for  plaintiff  and  appellee.    Louis 
Ltveque,  for  defendant  and  appellant. 

Taliaferro,  J.  The  defendant,  in  her  capacity  of  administratrix 
of  the  estate  of  her  deceased  husband,  is  sued  upon  a  promissory  note 
executed  by  him  on  the  tenth  of  March,  1862,  in  favor  of  Lobit,  Char- 
pcuticr  &  Co.  or  their  order  for  $3183  61,  made  payable  on'^the 
fifteenth  of  Mnrch,  1863,  and  stipulating  the  payment  of  interest  at 
eight  per  cent,  per  annum  from  maturity  until  paid.  On  tlie  fourteenth 
of  April,  I860;  the  maker  of  this  note  mortgaged  several  tracts  of  lancl 
lying  in  the  parish  of  Assumption  to  secure  the  payees  of  the  note 
against  loss  or  liability  they  might  incur  from  advances,  acceptances 
and  indorsements  to  be  made  by  them  for  the  benefit  and  accommoda- 
tion of  Escoubas,  not  at  any  time  to  exceed  the  sum  of  $10,000  on  the 
whole.  The  act  of  mortgage  declares  that  it  is  to  inuro  to  the  benefit 
of  any  future  holder  of  the  obligations  to  be  accepted  or  indorsed  by 
Lobit  &  Charpentier,  contains  the  pact  de  non  alienando  and  stipulates 
the  payment  by  the  mortgageor  of  attorney's  fees,  if  any  should  be 
inenrred  in  the  enforcement  of  the  agreement  entered  into  between  the 
parties.  The  note  sued  upon  was  transferred  by  the  payees  to  the 
plaintiff,  who  brings  this  action.  Two  credits  are  Indorsed  on  the 
note,  one  dated  July  18,  1866,  for  $1500,  the  other  dated  June  21,  1867, 
for  S872  31. 

The  defendant  filef*  the  plea  of  prescription,  and  afterwards  an 
answer  containing  a  general  denial.  Judgment  was  rendered  in  the 
court  below  in  favor  of  the  plaintiff  for  the  remainder  due  on  the  note, 
after  deducting  the  credits^  with  recognition  of  the  mortgage,  and 
decreeing  its  enforcement  against  the  mortgaged  property^  and  award- 
ing likewise  in  favor  of  the  plaintiff  five  per  cent,  of  the  amount  of 
the  judgment  for  attorney's  fees. 

From  this  judgment  the  defendant  has  appealed. 

There  are  several  grounds  of  defense  taken,  but  we  deem  it  unneces- 
sary to  examine  more  than  one,  that  of  prescription.  It  is  contended 
on  the  part  of  the  plaintiff  that  the  act  of  1858,  excluding,  in  cases  of 
deceased  persons,  parol  evidence  to  establish  an  acknowledgment  or 
promise  to  pay  a  debt  or  liability  in  order  to  take  such  debt  or  liability 
oQt  of  prescription,  has  no  application  to  this  case,  inasmuch  as  the 
evidence  introduced  was  to  prove  simply  the  fact  that  the  maker  of 
the  note  paid  on  it  the  amounts  credited  and  thus  establish  an  inter- 
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ruption  of  prescriptifc,  and  that  this  is  Dot  proving  by  parol  a  promise 
to  pay  a  debt  or  liability  according  to  the  intendment  of  the  act  of 
1858.  When  the  maker  of  a  note  pays  a  part  of  its  amount  we  think 
he  impliedly  admits  the  existence  of  a  debt  and  his  obligation  to  pay 
it.  Proving,  therefore,  that  a  debtor  paid  a  sum  credited  upon  his 
note  is,  in  substance,  proving  this  implied  admission  or  acknowledg- 
ment of  a  debt,  and  a  party  is  not  permitted  to  prove  by  parol  an 
acknowledgment  of  a  debt  by  a  person  since  deceased.  We  expressed 
this  view  in  the  matter  of  the  succession  of  Hildebrandt,  21  An.  350, 
a  case  presenting  the  same  question  that  arises  in  the  on6  now 
before  us. 

We  think  the  exception  should  have  been  sustained  and  judgment 
given  in  favor  of  the  defendant. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  farther 
ordered  that  there  be  judgment  in  favor  of  tlie  defendant,  the  plaintiff 
and  appellee  paying  costs  in  both  courts. 


No.  744. — Jean  Carrere  v,  Augustin  Labau  and  J.  N.  Webster. 

A  principal  wdo  snes  his  agont  for  a  balance  alleged  to  be  due  him,  and  also  makes  a  third 
party  a  party  to  the  suit,  on  the  tUlegation  that  certain  notes  which  liad  been  purchased 
by  Ua  agent  with  funds  intrusted  to  the  agent,  and  by  him  transferred  to  said  third 
party,  must^show  as  matter  of  fact,  before  he  can  recover  the  notes  of  such  third  pa*iy. 
that  the  notes  were  purchased  by  the  authority  of  his  principal  witli  his  funds,  and  also 
that  tlie  tliird  purchaser  of  the  notes  from  the  agent  knew  the  fact  at  the  time  of  the 
transfer. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Mary. 
Train,  J.    A.  C.  Dumarirait  and  Frederick  Gates,  for  plaintiff  and 
appellant.     Tucker  i&  Davis,  for  defendants  and  appellees. 

Howe,  J.  The  plaintiff  instituted  this  action  against  the  defendant, 
Labau,  as  his  agent,  claiming  from  him  a  balance  of  $32,608,  subject 
to  such  credits  as  the  agent  might  establish.  He  further  alleged  that 
certain  notes  in  possession  of  the  defendant  Webster  were  his  (the 
plaintiff's)  property,  having  been  purchased  by  Labau  with  the  funds 
intrusted  to  him  by  plaintiff,  and  transferred  to  Webster  in  fraud  of 
plaintiff's  rights,  and  he  caused  these  notes  to  be  sequestered. 

There  was  judgment  dismissing  the  plaintiff's  action,  and  ho  has 
appealed. 

-First—The  evidence  does  not  establish  the  pLaintiff's  ownership  of 
the  sequestered  notes.  It  is  not  necessary  to  decide  what  might  be 
the  legal  conclusion,  if  the  testimony  showed  that  the  defendant 
Labau  purchased  the  notes  with  plaintiff's  funds,  and  then  transferred 
them  coUnsively  to  Webster.  It  suffices  to  say  that  such  a  state  of 
facts  is  not  proved.     The  notes  were  originally  the  property  of  Bel- 
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locq,  Noblom  &,  Co.,  and  were  transferred  by  them  to  Webster  in 
payment  of  a  draft  drawn  in  f&voT  of  the  latter  by  Labau.  It  does  not 
appear  that  the  fands  against  which/ Labau  drew  were  the  plaintiff's^ 
and  he  therefore  has  no  interest  in  this  suit  to  contest  the  validity  of 
Webster's  title.  The  court  a  qua  did  not  err  in  dismissing  the  seques- 
tration and  the  demand  as  to  Webster. 

Second — It  amply  appears,  however,  from  the  record,  and  particularly 
from  tlie  letters  of  Labau,  that  he  was,  up  to  1866,  the  agent  of  plaintiff^ 
that  his  account  is  still  unsettled,  and  tliat  the  plaintiff  is  entitled, 
under  the  former  portion  of  the  prayer  of  the  petition,  to  judgment 
against  the  succession  of  Labau  (who  has  died  since  the  institution  of 
this  suit)  for  a  balance  of  some  kind.  This  branch  of  the  cause  should 
be  remanded  for  more  particular  proof. 

It  is  therefore  ordered  that  the  judgment  appealed  from,  so  far  as  it 
dismisses  the  writ  of  sequestration,  and  the  suit  of  plaintiff,  as  against 
the  defendant  Webster  be  affirmed;  and  that  in  so  far  as  it  dismisses 
the  action  as  against  the  succession  of  Labau,  it  be  reversed }  and  that 
the  cause  as  against  the  said  succession  be  remanded,  to  be  further 
proceeded  with  according  to  law.  Costs  of  appeal  to  be  paid  by  the 
BQCcession. 


i 
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als.  to  Tableau  of  Distribution  and  Classification. 

Tho  recording  of  the  certificate  of  the  notiiry  who  drew  the  act  of  mortgaii;e,  in  the  office  of 
the  recorder  of  mortgages  of  the  parish  where  the  property  is  situated,  is  not  sufficient 
to  give  effect  to  the  mortgage  as  against  third  persons.  C.  C.  333G ;  acts  of  1855,  No.  274. 
p.  335. 

A  certified  copy  of  the  act  of  mortgage  must  itself  be  placed  of  record  in  the  parish  where 
the  property  is  situated  to  give  it  effect.  This  rule  does  not  apply  to  the  parish  of  Or- 
leans, the  registry  of  mortgages  in  this  parish  being  governed  by  special  laws  on  the- 
snl^ect.    Acts  of  1855,  No.  285. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Martin.. 
£.  Monge^  attorney  at  law,  Judge  ad  h6c,  Fenlin  Voorkies,  for 
opponents  and  appellants.  Jos.  A.  Breaux  and  A.  C.  Dumartrait,  for 
appellees. 

LuDELiNG,  C.  J.  The  administrator  of  the  succession  having  filed 
his  account  and  tableaux  of  distribution,  Yalcourt  Abat  and  othera 
opposed  the  claim  of  Lobit,  Charpentier  &  Co.,  on  the  grounds  that 
the  mortgage  in  their  favor  was  never  legally  registered;  that  they 
are  not  creditors  for  the  amount  placed  on  the  tableau,  and  that  the 
drafts  of  the  deceased  were  paid  by  Lobit,  Charpentier  &  Co.  in  Con« 
federate  currency. 

There  was  judgment  dismissing  the  opposition,  and  the  opponents 
have  appealed. 
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It  appears  that  ia  1861,  Lobit,  Charpentier  &  Co.  made  advances  to 
Edward  Simon,  Sr.,  and  to  secure  the  payment  of  the  sams  advanced, 
«aid  Simon  specially  mortgaged  certain  property  situated  in  the  parish 
of  St.  Martin,  by  an  act  passed  before  Selim  Magner,  a  notary  public 
in  the  city  of  New  Orleans,  and  that  in  lieu  of' the  act  of  mortgage,  a 
certificate  of  said  Selim  Magner  was  registered  in  the  recorder's  office 
of  the  parish  of  St.  Martin,  which  certificate  stated  that  on  the  eighth 
day  of  February,  1861,  Edward  Simon,  of  the  parish  of  St.  Martin,  in 
Uiis  Stato,  had  mortgaged  in  favor  of  Lobit,  Charpentier  &;  Co.,  of 
New  Orleans,  ''a  plantation  or  tract  of  land  situated  in  the  parish  of 
St.  Martin,  at  the  distance  of  about  two  miles  from  Breaux's  Bridge^ 
containing  ten  arpents  in  front  on  the  east  side  of  the  river  Teche, 
by  eighty  arpents  in  depth,  bounded  above  by  a  tract  of  land  formerly 
belonging  to  Raphael  Cormier,  and  below  by  a  tract  formerly  belong- 
ing to  Widow  Alexander  Guilbeau,  which  plantation  is  the  same 
formerly  owned  by  David  Recs,  and  also  the  other  property  and  slaves 
fully  described  and  named  in  said  act,"  etc.  Then  follow  the  names 
of  the  slaves,  which  the  notary  certifies  were  mortgaged,  '*  together 
with  a  certain  plantation  and  certain  lands  fully  described  in  said  act 
of  mortgage."  And  the  notary  further  certifies  what  debts  the  said 
mortgage  was  given  to  secure. 

This  is  the  only  registry  of  the  mortgage  made  in  the  parish  where 
the  property  mortgaged  was  situated. 

The  syndic  of  Lobit,  Charpentier  &  Co.,  and  the  administrator  oi 
the  succession,  contend  that  this  is  a  sufficient  refl^istry  to  affect  the 
i  ights  of  third  persona. 

We  think  otherwise.  Article  3342  declares  that  '^  conventional  mort- 
gage is  acquired  only  by  consent  of  the  parties;  and  judicial  and  le^^l 
mortgages  only  by  the  effect  of  a  judgment  or  by  operation  of  law. 
But  these  mortgages  are  only  allowed  to  prejudice  third  persons  when 
they  have  been  publicly  inscribed  on  the  records  kept  for  that  pur- 
pose, and  in  the  manner  hereinafter  directed.''  Article  3345  declares 
all  mortgages  are  ^^  required  to  be  recorded  in  the  manner  hereafter 
provided."  And  article  3336  declares  that  "  to  obtain  an  inscription 
of  a  public  act,  or  judgment,  the  creditor,  either  in  person  or  by  an 
4igent,  shall  present  an  authentic  copy  of  the  act  or  judgment  to  be 
recorded,  to  the  register  of  mortgages  of  the  place  where  the  inscrip- 
tion is  to  be  made."  And  the  statute  of  1855,  No.  274,  section  1, 
•declares  that  '^no  notarial  act,  concerning  immovable  property,  shall 
have  any  effect  against  third  persons,  until  the  same  shall  have  been 
recorded  in  the  office  of  the  parish  recorder  where  such  immovable  is 
situated,"  and  section  2  declares  ^'all  sales,  contracts  and  judgments 
which  shall  not  be  so  recorded  shall  be  utterly  nuU  and  void,  except 
between  the  parties  thereto,"  etc.    P.  335.    It  seems  clear,  therefore. 
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ibat  the  public  act  creating  the  oonventioxial  mortgage  and  the  judg- 
ment from  which  spring  the  judicial  mortgage,  must  be  regifltered  in 
the  manner  indicated  by  the  law  maker,  in  order  to  affect  the  rights  of 
third  parties.  So  far  as  third  persons  are  concerned,  it  is  the  registry 
alone  which  gives  validity  to  the  conventional  and  judicial  mortgages 
alike.  Article  3366  provides  the  same  mode  for  effecting  the  inscrip- 
tion of  both.  If  the  registry  of  a  certificate  of  the  notary  as  to  the 
eontents  of  an  act  of  mortgage  be  sufficient  to  affect  third  persons, 
why  may  not  a  clerk's  certificate  as  t^  the  substance  of  a  judgment 
he  substituted  in  lieu  of  the  judgment  for  registry  also? 

Mortgages,  like  privileges,  are  the  creatures  of  the  law,  so  far  as 
third  persons  are  concerned,  and  creditors  who  claim  a  preference  over 
ether  creditors  must  comply  strictly  with  the  law,  which  confers  this 
preference  only  on  condition  that  its  terms  are  observed.  4  Bob.  p.  7, 
case  of  Falconer  5  21  An.  427;  22  An.  402. 

The  law  relived  on  by  ihe  syndic  and  administrator.  No.  285  of  the 
session  acts  of  1855,  relates  only  to  the  parish  of  Orleans,  and  is  wholly 
inapplicable  to  a  case  like  this. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court,  dismissiog  the  opposition,  be  avoided  and  reversed,  and  that 
there  be  judgment  amending  the  tableau  in  such  a  manner  as  to  give 
a  preference  to  the  judicial  mortgage  of  the  opponents  over  the  claim 
of  Lobit,  Charpentier  &  Co.,  and  that  in  other  respects  the  judgment 
be  affirmed.  It  is  farther  ordered  that  the  costs  ot  this  appeal  be  paid 
by  the  appellees. 


No.  3429. — John  M.  Hoyle  v.  New  Orleans  City  Bailroad  Company. 

A  nOroad  comp«ny  in  the  city  of  New  Orleans  -which  has  been  anthorized  by  the  city  to 
change  the  track  of  its  railroad,  can  not  be  enjoined  fhim  so  doing  by  an  individnal 
property  holder  sitnated  on  the  line  of  the  road,  on  the  ground  that  each  change  wonld 
likely  prove  detrimental  to  the  public  health,  and  would  therefore  work  an  irreparable 
ii^ury  to  him. 

Sl  party  who  disclotea  no  interest  whatever  in  an  ordinance  of  the  Common  Council,  can  not 
be  permitted  to  raise  the  question  of  its  validity  with  another  party  who  has  acquired  a 
right  under  the  ordinance. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Bibhle,  J» 
0,  T.  BemiSy  for  plaintiff  and  appellee.     W,  H,  Hunt,  for  defendant 
and  appellant. 

Howe,  J.  This  case  was  before  this  court  lately  on  appeal  from  a 
judgment  in  favor  of  plaintiff  rendered  by  the  Sixth  District  Court  of 
^e  parish  of  Orleans.  See  23  An.  502.  The  cause  was  remanded  that 
it  might  be  transferred  to  the  Eighth  District  Court.  Having  beeu 
thos  transferred,  the  judge  of  the  Eighth  District  Court,  following  the 
opinion  expressed  by  the  judge  of  the  Sixth,  rendered  another  judg- 
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ment  in  favor  of  plaintiff,  enjoining  the  defendant  from  constructing  a 
horse  railroad  track  on  the  edge  of  the  neutral  ground  in  Canal  street. 

A  careful  examination  of  the  record  fails  to  disclose  any  legal  reason 
for  tbis  injunction.  The  plaintiff  has  filed  no  brief  in  this  court,  and 
we  can  only  presume  that  he  relies  on  the  following  points,  which  w& 
will  notice  in  the  order  in  which  they  are  set  forth  in  his  petition : 

It  appears  that  in  the  middle  of  the  neutral  ground  in  question  there 
is  a  draining  canal ;  that  this  draining  canal  is  covered  by  a  platform 
on  whicli  for  some  years  the  tracks  of  the  defendant's  railway  have 
been  laid ;  that  this  canal  was  cleaned  out  by  the  authorities  of  the 
city  of  New  Orleans,  and  the  earth  thus  excavated  thrown  out  and 
leveled  down  on  each  side  in  such  a  way  as  to  form  a  bank  of  some 
fourteen  inches  in  thickness,  encroaching  somewhat  on  the  shellroada 
on  either  side;  that  on  these  banks  the  defendant  proposes  to  lay  it» 
tracks,  removing  them  from  over  the  canal,  under  a  permission  given 
by  an  ordinance  of  the  Common  Council,  dated  May  3,  18G9,  and  that 
these  banks  of  earth  will,  unless  properly  provided  with  ditches,  pre- 
vent in  some  measure  the  flow  of  surface  water  from  the  inner  edges 
of  tbe  shellroads.  The  plaintiff,  as  owner  of  property  on  Canal  street, 
claims  that  ho  has  beeu  greatly  injured  by  the  announced  intention  of 
tlio  defendant  thus  to  remove  the  tracks,  and  that  the  laying  thereor 
on  the  newly  selected  lines  will  work  him  an  irreparable  injury,  and 
hence  his  claim  for  a  perpetual  injunction 

First — The  excavation  ot  the  draining  canal,  the  throwing  up  of 
earth  on  either  side  upon  the  neutral  ground,  and  the  possible  obstruc- 
tion of  drainage  of  the  shellroads  were  all  the  work  of  the  city  of  New 
Orleans.  Tbe  defendant  had  nothing  to  do  with  these  acts,  and  isMn 
no  wise  responsible  for  the  real  or  imaginary  consequences  of  them. 
The  city  is  not  a  party  to  this  suit,  and  it  is  not  necessary,  thorefore, 
to  decide  how  far  the  plaintiff  might  have  a  right  to  interfere  with  it& 
administration  of  the  public  highways  on  which  he  chooses  to  buy  land. 
It  is  enough  to  say  that  neither  the  plans  nor  performances  of  the 
defendant  have  caused  or  are  likely  to  cause  any  injury  to  the  plain tifiT 
which  can  authorize  the  stringent  remedy  of  injunction  as  against  it. 

Second — The  plaintiff  alleges  that  the  ordinance  under  which  the 
defendant  proposes  to  shift  tbe  line  of  its  tracks  is  null  and  void  under 
the  law  of  1867,  No.  Ill,  by  which  the  Common  Council  was  forbidden 
to  pass  any  ordinance  until  it  should  have  provided  certain  sanitary 
regulations.  Acts  of  1867,  p.  207.  We  can  not  determine  whether  thia 
point  is  seriously  insisted  on,  or  whether  it  formed  any  part  of  the 
reasons  for  judgment  below.  It  might  be  sufficient  to  remark  that  the 
plaintiff  in  this  record  does  not  show  any  legal  interest  in  discussing- 
this  question  with  this  defendant.  It  will,  we  imagine,  be  time  enough 
to  examine  the  validity  of  this  ordinance  when  the  issue  shall  be  raised. 
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by  some  one  on  whom  the  ordinance  confers  a  right,  or  imposes  a  duty, 
or  inflicts  a  wrong. 

Ihird — ^The  plaintiff  attempts  to  show  that  the  shifting  of  the  de- 
'endant's  tracks  will  necessitate  the  removal  of  the  platform  which 
covers  the  canal,  and  so  will  caase  discomfort  and  ill  health  in  the 
vicinage.  The  testimony  is  unsatisfactory  and  conflicting.  It  is  not 
rendered  even  probable  that  the  removal  of  the  tracks  will  be  followed 
by  the  removal  of  the  covering  of  the  canal;  it  is  not  rendered  certain 
tbat  the  uncovering  of  the  canal  will  be  followed  by  the  predicted  evils ; 
but,  granting  that  these  results  will  occur,  we  are  still  unaware  of  any 
legal  obligation  on  the  part  of  the  defendant  to  the  plaintiff  requiring 
it  to  keep  covered  a  draining  canal  of  the  city  of  New  Orleans. 

On  the  whole,  we  conclude  that  the  changes  of  the  canal  and  of  the 
banks  on  either  side  are  the  work  of  the  city  of  New  Orleans,  to  the 
discretion  of  whose  municipal  authorities  such  work  is  properly  con- 
fided (14  An.  452,  842);  that  no  act  of  the  defendant,  whether  done  or 
threatened  to  be  done  under  the  permission  given  to  it  by  the  city,  so 
far  as  this  record  shows,  can  be  said  to  iniiict  a  legal  injury  on  the 
plaintiff,  and  that  the  defendant  is  entitled  to  judgment. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  the  injunction  issued  herein  dissolved,  and  that  there  be  judgment 
in  favor  of  defendant,  with  costs  in  both  courts. 


No.  750  — Mart  Z.   Knight,  Administratrix,   v.   E.  B.   Mentz^ 

Sheriff,  et  al. 

The  act  of  1855,  No.  SOO,  p.  254,  aDcler  which  a  married  woman  is  authorized  to  execute  a 
mortgage  oa  her  own  property  by  observing  the  formalities  tlicrein  prcHcribed,  does  not 
abrogate  nor  do  away  with  the  rules  laid  down  in  the  Civil  Co<le  by  which  she  is  author- 
izad,  by  and  with  the  authorization  and  consent  of  her  husband,  to  mortgage  her  separate 
property  for  a  debt  which  inures  to  her  separate  use  and  benefit.  15  An.  94;  21  An.  398; 
92  An.  457. 

The  husband  ia  not  incapacitated  Arom  testifying  that  the  debt  for  which  his  wife  gave  a 
mortgage  on  her  separate  pro])erty  inured  to  her  separate  and  sole  advantage. 

APPEAL  from  the  Tliird  Judicial  District  Court,  parish  of  St.  Mary. 
Train,  J.     Arthur  F.  &  Clay  Knohlock,  for  plaintiff  and  appellant. 
Gaien  dt  Caffery,  for  defendants  and  appellees. 

Howe,  J.  On  the  twenty -eighth  October,  1856,  Mrs.  Josephine 
Baskerville  executed  a  mortgage  in  favor  of  Henry  Knight  (now  de- 
ceased, and  whose  administratrix  is  the  plaintiff),  which  was  recorded 
December  19,  1850.    It  was  not  relnscribed  until  the  second  August, 

1867. 

On  the  twentieth  June,  1866,  Mrs.  Baskerville  executed  another  act 
of  mortgage  on  the  same  property  in  favor  of  Gordon  &  Castillo,  which 
^as  recorded  on  the  twenty-seventh  June,  186G,  and  in  which  she 
68 
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bound  herself  to  obtain  thereto  the  authorization  of  her  husband.  On 
the  twelfth  day  of  July,  1866,  the  husband,  by  public  act,  gave  the 
promised  authorization,  which  act  was  recorded  on  the  same  day. 

On  I  the  third  November,  1866,  Mrs.  Knight,  administratrix,  obtained 
judgment  on  her  mortgage  debt,  and  recorded  the  same  on  the  twenty- 
eighth  November,  1866.    Under  this  judgment  she  caused  the  property 
to  be  sold  and  bought  it  in,  retaining  the  purchase  price  in  part  satis 
faction  of  her  writ. 

lu  October,  1869,  the  Union  Bank,  beii^g  the  holder  of  three  of  the 
notes  given  to  Gordon  &  Castillo,  secured  by  the  mortgage  of  twentieth 
June,  1866  (which  contained  the  pact  of  non-alienation),  took  out  ex- 
ecutory process  to  collect  the  same,  which  the  plaintiff,  Mrs.  Knight, 
administratrix,  by  this  action  enjoined.  The  court  a  qua,  after  trial, 
dissolved  tlie  injunction,  and  the  plaintiff  has  appealed. 

First — The  appellant  contends  in  this  court  that  upon  the  application 
for  orderof  seizure  and  sale  the  Gordon  &  Castillo  mortgage  was  not 
shown  to  have  been  recorded  in  such  way  as  to  authorize  executory 
process.  Tliis  point  was  not  made  b}^  the  pleadings  in  the  court  below, 
and  we  see  no  reason  to  reinstate  an  injunction  on  such  aground,  when 
by  authentic  evidence  introduced  on  the  trial  without  objection,  it 
appears  that  the  mortgage  was  duly  recorded  at  the  date  above  given, 
long  before  the  executory  process  was  issued.  The  familiar  rule  that 
an  injunction  will  not  be  dissolved  when  it  appears  that  another  ought 
lorthwith  to  issue  upon  the  facts  that  appear,  does  not  here  apply. 

Second — The  appellant  contends  that  the  act  of  twelfth  July,  1866, 
by  which  the  husband  gave  his  promised  authorization  to  the  Gordon 
&  Castillo  mortgage,  was  null  and  void  for  want  of  compliance  with 
the  formalities  prescribed  by  article  2272,  C.  C,  in  regard  to  acts  of 
confirmation  and  ratification.  If  we  concede  that  the  plaintifl^  can 
raise  this  question,  and  raise  it  here  for  the  first  time,  and  that  the  act 
of  the  husband  is  confirmatory  and  recognitive,  and  not  original  in  its 
character,  yet  an  examination  of  the  document  fully  satisfies  us  that  it 
fulfills  the  requirements  of  the  art.  2272  [2252].  It  recites  the  act  of 
mortgage  of  June  20  in  terms  which  leave  no  doubt;  it  contains  its 
substance;  mentions  the  object  to  be  attained,  to  wit,  the  authorization 
ot  the  husband,  and  the  intention  of  supplying  this  defect;  the  defect 
is  supplied ;  and  then  the  wife,  joining  in  the  execution  of  the  paper, 
confirms  and  ratifies.  The  object  of  the  rules  of  the  Code,  that  a 
party  shall  not  be  held  to  ratify  an  invalid  act,  unless  it  appears  that 
he  knew  with  precision  what  act  he  was  ratifying,  and  was  aware  of 
the  defect  he  was  waiving,  and  deliberately  agreed  to  waive  it,  was 
fully  satisfied. 

'Ihird — It  is  contended  by  the  appellant  that  the  Gordon  &  Castillo 
mortgage  is  null  and  void  because  not  executed  with  the  formalities 
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prescribed  by  the  statute  of  1855,  No.  200,  p.  254.  It  Trill  be  notloed 
that  the  wife  makes  no  complaiDt.  But  if  we  concede  that  the  ques- 
tion may  be  raised  by  the  plaintifif,  we  are  still  of  opipion  that  it  is 
settled  adversely  to  her  views.  In  Bice  t;.  Alexander,  15  An.  94,  the 
subject  was  fully  discussed,  and  it  was  decided  that  this  statute  did  not 
repeal  the  rules  of  the  Civil  Code  under  which  a  wife,  with  the  authori- 
sation of  her  husband,  may  mortgage  her  sepai*ate  property  for  a  debt 
which,  as  in  this  case,  really  inures  to.  her  separate  benefit.  This 
decision  was  followed  in  City  National  Bank  v  Barrow,  21  An.  398; 
and  the  effect  of  the  statutory  proceeding  is  again  noticed  in  Miller  v. 
Wisner,  22  An.  457.  We  see  no  reason  to  depart  irom  this  line  of 
authority. 

Fourth — It  is  urged  by  appellant  that  the  evidence  of  Baskerville, 
the  husband,  which  was  received  without  objection,  to  prove  that  the 
advances  made  by  Gordon  &  Castillo  inured  to  the  separate  and  sole 
advantage  of  his  wife,  is  liable  to  the  charge  of  interest  and  partiality, 
and  does  not  suffice  to  establish  the  facts  to  which  he  testified.  We  do 
not  perceive  the  force  of  this  proposition.  No  attempt  was  made  to 
contradict  or  impeach  him.  The  judge  a  quo,  who  saw  and  heard  him, 
appears  to  have  considered  him  worthy  of  belief,  and  he  had  no  inte- 
rest in  this  controversy. 

Judgment  affirmed. 


No. 748. — FoRMESiA.  Nash,  Administratrix,  etc.,  v,  Thomas  R.  Muggah. 

A  yoluntary  letroeesalon  of  property  after  the  action  to  dUaolre  the  sale  baa  been  prescribed, 
has  no  legal  effect  on  a  creditor  of  the  vendee  who  has  acqolred  a  mortgage  on  the  prop- 
erty  sabseqiient  to  the  sale.  If,  therefore,  the  vendee  has  retroceded  the  property  after 
the  action  of  retrocession  is  barred  by  prescription,  the  vendor  takes  back  tlie  proi>erty, 
^abject  to  the  mortgages  which  the  vendee  has  pUced  npon  it  subsequent  to  the  sale. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Mary. 
Train y  J.  D.  Gaffer tf,  for  plaintiff  and  appellant.  Frederick  Gates, 
for  defendant  and  appellee. 

Howe,  J.  On  the  nineteenth  August,  1858,  Thomas  R.  Muggah  sold 
to  Julia  C.  Miiggah  a  tract  of  land^  for  the  price  of  which  she  executed 
two  promissory  notes,  secured  by  mortgage  and  vendor's  privilege  duly 
recorded,  the  tirst  of  the  notes  falling  due  March  1,  1859,  and  the  second 
March  1,  18G0. 

On  the  third  November,  1866,  Mrs.  Mary  Z.  Knight,  administratrix^ 
having  obtained  judgment  against  Julia  C.  Muggah  and  William  J. 
Kash,  in  soUdo,  recorded  it,  and  compelled  Nash,  the  surety,  to  pay  it. 
Kash  died  and  the  present  plaintiff  was  appointed  his  administratrix. 

On  the  fourth  August,  1870,  Mrs.  Julia  C.  Muggah,  by  notarial  act, 
acknowledged  her  indebtedness  to  her  vendor,  Thomas  0.  Muggah,  for 
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the  price  of  the  land,  declared  her  inability  to  pay  the  same,  and 
retroceded  to  him  the  property. 

In  October,  1870,  the  plaintiff,  as  administratrix  of  Nash,  legally 
subrogated  to  the  judgment  as  against  Mrs.  Jnlia  0.  Muggah,  instituted 
this  liypothccary  action  against  Thomas  R.  Muggah,  third  possessor,  to 
enforce  the  judicial  mortgage  imposed  as  above  upon  the  property  in 
1866,  wliile  Mrs.  Julia  C.  Muggah  was  owner. 

The  main  defense  made  was  that  the  voluntary  retrocession  to  T.  R. 
Muggah,  made  August  4,  1870,  restored  the  property  to  him  li-ee  and 
clear  of  all  mortgages  that  might  have  been  imposed  upon  it  by  the 
vendee  during  her  ownership,  which  ownership  was  defeasible  by 
reason  of  nonpayment  of  the  price.  Chretien  t^.  Richardson,  G 
An.  p.  2. 

To  this  the  plaintiff  replied  that  at  the  time  of  the  retrocession  more 
than  ten  years  had  elapsed  from  the  date  at  which  the  price  became 
exigible ;  that  not  only  were  the  notes  prescribed,  their  accessary  mort- 
gage perempted,  and  the  vendor's  privilege  lost,  but  that  the  right  of 
action  to  dissolve  the  Bale  was  prescribed  by  the  lapse  of  more  than 
ten  years ;  and  that  there  being  no  right  of  action  to  dissolve,  there 
could  be  no  voluntary  retrocession  producing  an  equivalent  result. 

The  court  a  qua  sustained  the  views  of  the  defendant  and  dismissed 
the  suit,  and  plaintiff  has  appealed. 

We  are  constrained  to  think  that  there  was  error  in  the  judgment. 
There  is  no  dispute  about  the  fact  that  the  action  to  dissolve  the  sale 
for  nonpayment  of  the  price  was  prescribed  in  March,  1870,  by  the 
lapse  of  ten  years.  George  v.  Lewis,  11  An.  654  j  George  v.  McNeill 
&  Knox,  23  An.,  p.  354.  It  would  seem  to  result  from  this  that  at  that 
moment  the  title  of  Mrs.  Muggah,  theretofore  defeasible,  became  inde- 
feasible; and  upon  this  indefeasible  title  the  grasp  of  the  plaintiff's 
judicial  mortgage  was  instantly  fixed.  Five  months  after  Mrs.  Mug- 
gah made  the  retrocession.  If  we  concede  that  her  acknowledgment 
of  the  debt  for  the  price  was  a  renunciation  of  the  acquired  prescrip- 
tion which  then  barred^  the  action  to  dissolve,  still  this  renunciation 
'  should  not  be  permitted  to  prejudice  the  plain  rights  of  plaintiff  pre- 
viously acquired.    C.  C.  3466  [3429]  -,  1  An.  330;  2  An.  546;  8  An.  605. 

The  case  of  Johnson  v,  Bloodworth,  12  An.  699,  relied  upon  by  de- 
fend  ant,  and  the  French  authorities  therein  cited,  are  not  here  in  point. 
The  rule  there  settled  was  that  the  unpaid  vendor,  even  by  private 
unrecorded  act,  may  enforce  the  implied  dissolving  condition  against 
his  vendee  to  the  prejudice  of  the  mortgage  creditor  of  the  latter ;  and 
tho  copious  citations  from  the  French  jurists  are  made  in  support  of 
the  proposition,  which  it  is  not  necessary  here  to  discuss,  that  under 
the  Code  Napoleon  the  vendor's  privilege  and  the  right  of  resolution 
lor  nonpayment  of  the  price  are  distinct  rights,  to  be  enforced  by  dis- 
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tinct  remedies.  But  neither  in  that  nor  in  any  other  case  to  wliich  we 
Iiavo  been  referred,  is  it  held  that  a  vendor  whose  action  to  dissolve 
has  become  barred  by  prescription,  can,  by  an  agreement  of  retroces- 
sion with  the  vendee,  impair  the  rights  of  a  mortgage  creditor  of  the 
latter. 

We  do  not  think  the  defendant  entitled  to  any  tiling  for  improve- 
ments  he  claims  lo  have  placed  on  the  land  in  1859  and  1860,  while  it 
was  the  property  of  Mrs.  Muggah. 

For  the  reasons  given,  it  is  ordered  that  the  judgment  appealed  from 
be  avoided  and  reversed.  It  is  further  ordered  that  there  be  judgment 
in  favor  of  the  plaintiff,  recognizing  and  rendering  executory  the 
jadicial  mortgage  set  forth  in  her  petition  against  the  lands  therein 
described ;  that  the  said  lands  be  seized  and  sold  to  satisfy  the  said 
mortgage  debt,  with  interest  as  tliercin  provided,  and  that  the  defend- 
ant pay  the  costs  of  botli  courts. 


No.  757. — Alkxander  G.  Frere,  Tutor,  v,  Wm.  Robertsok,  Testa- 
mentary Executor. — Ann  H.  Smith  and  B.  D.  Dauterive,  luter- 
venors. 

A  mortgaf^e  creditor  who  participated  At  a  meeting  of  the  creditors  of  an  insolvent  debtor 
and  made  no  opposition  to  the  homologation  of  the  proceeding  as  agreed  upon,  in.  niter 
the  liomologation  by  the  judge,  precluded  from  requiring  a  sale  of  llio  pi-opt'rty  to  bo 
made  for  liis  benefit  on  terms  different  from  those  agreed  upon  atihe  meeting  of  credit- 
ors. Bnt  if  a  mortgage  creditor  he  not  present  at  the  meeting  of  creditors,  and  be  not 
represented  tlierein,  then,  and  in  that  case,  he  may,  notwithstanding  the  duliberatious 
have  been  homologated  by  the  jndge,  cause  the  property,  or  a  sufficient  amount  tlicreot 
to  pay  his  debt,  to  be  sold  for  cash. 

APPEAL  from  the  Parish  Court,  parish  of  Iberia.  TJieo.  Fontelien, 
Parish  Judge.  D.  Caffery,  for  plaintiff.  Jos.  A.  Brcaux,  J,  J.  Gary, 
and  Tucker  <fe  Davis,  for  intervenors,  appellants.  Deblanc  &  Perryy 
for  defendant  and  appellee. 

Wyly,  J.  The  plaintiff,  and  the  intervener  Mrs.  Smith,  who  joined 
in  his  demand^  have  appealed  from  a  judgment  dismissing  the  rule  re- 
quiring the  sale  for  cash  of  certain  property  belonging  to  an  insolvent 
succession,  administered  by  the  defendant.  The  plaintiff,  and  Mrs. 
Smith,  legal  mortgage  creditors  of  the  succession  of  Leonard  J.  Smitli, 
whose  mortgages  were  recognized  in  the  same  judgment  against  said 
succession,  seek  to  obtain  an  order  to  sell  for  cash  the  property  men- 
tioned in  the  rule,  to  pay  their  claims,  and  for  the  liquidation  of  the 
succession.  The  objection  is,  that  the  court  has  already  ordered  tlic 
sale  of  tlie  property  on  terms  fixed  by  a  meeting  of  the  creditors  of 
the  insolvent  succession  under  articles  1172, 1173, 1174  and  1175,  C.  C.j 
that  the  plaintiff  was  a  party  to  said  meeting,  and  did  not  require  the 
sale  for  cash  of  so  much  property  as  was  necessary  to  pay  him,  either 
at  the  meeting  of  the  creditors,  or  at  the  homologation  of  the  proceed- 
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ing  by  the  judge,  and  that  he  can  not  complain  of  the  loss  of  hi& 
right  to  require  the  sale  for  cash  under  articles  1176  and  1177,  C.  C, 
because  he  failed  to  assert  it,  although  a  party  to  tlie  coneurso.  Un- 
doubtedly a  mortgage  creditor  has  the  right  ordinarHy  to  demand  the 
sale  lor  the  payment  of  his  claim,  bat  where,  in  an  insolvent  succes- 
sion, a  sale  has  been  provoked  under  the  articles  above  referred  to,  a 
mortgage  creditor  participating  in  the  proceeding  and  failing  to  assert 
the  piivilege  which  those  articles  give  liim  over  ordinary  creditors  in 
tho  manner  therein  indicated,  can  not.  ignore  the  proceeding,  and 
demand  the  sale  of  property  to  pay  him  on  terms  other  than  those 
fixed  by  the  judge  on  the  proces  verbal  of  the  meeting  of  the  ci*edit- 
ors.  He  is  bound  by  the  proceediug  in  which  he  participated*  and  if 
he  failed  to  obtain  the  right  which  articles  1176  and  1177  gave  him 
over  ordinary  creditors,  it  was  by  his  own  laclies.     17  An.  72. 

The  court  had  the  right  to  order  tho  sale  on  terms  different  from 
those  fixed  for  forced  sales  by  the  articles  of  the  Code  of  Practice,  in 
a  case  like  this,  where  the  terms  were  advised  by  a  meeting  of  the 
creditors.  A  mortgage  creditor  has  no  more  rights  at  a  concurso  of 
this  kind  than  other  creditors,  except  that  of  requiring  tho  sale  for 
cash  of  sufficient  property  to  pay  him.  If  he  fails  to  assert  this  right 
when  participating  in  a  proceeding  under  sy^ticles  1173,  1174,  1175,. 
il 76  and  1177,  C.  C,  ho  loses  it  by  his  own  laches. 

It  was  the  duty  of  the  judge  in  homologating  tho  proceeding  of  the 
meeting  of  the  creditors  to  order  the  sale  on  the  terms  advised,  unless 
the  mortgage  creditors  participating  therein,  required  to  be  sold  for 
cash  sufficient  property  to  pay  them.     C.  C.  1176,  1177. 

Now,  the  plaintiff  did  not  require  tho  sale  to  be  made  for  cash,  and 
the  judge  had*no  right  to  so  order  it  for  his  benefit,  in  homologating 
the  proceeding.  If  he  had  done  so  he  would  have  violated  article 
1177,  C.  C,  which  declares  that:  **The  judge  on  homologating  the 
proceedings  is  bound  to  order  to  be  sold  for^cash  so  much  of  the  prop- 
erty of  the  succession  as  will  be  sufficient  to  pay  the  creditors  by 
primlege,  or  mortgage  with  interest  and  costs,  if  they  require  the  sale  to 
he  thus  madeJ^ 

Now,  because  the  plaintiff  failed  to  exercise  a  right  which  belonged 
to  him  as  a  member  of  the  meeting  of  creditors  in  virtue  of  the  char- 
acter of  his  claim,  we  do  not  see  that  the  order  of  sale  on  the  terms 
fixed  by  the  creditors  is  on  that  account  an  absolute  nullity,  and  need 
not  be  regarded  by  him. 

If  a  mortgage  creditor  fails  to  assert  his  right  when  participating  in 
a  proceeding  of  creditors  to  fix  the  terms  of  sale,  he  will  not  be  heard 
complaining  of  the  consequences.  But  the  plaintiff  insists  that  as  he 
voted  '*  against  the  selling  of  the  properties  belonging  to  said  sacces- 
sion  of  Smith,  for  the  present,"  he  did  not  consent  to  the  terms  of  the 
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sale  advised  by  the  other  creditors,  and  is  therefore  not  bound  by  the 
proceeding. 

lu  voting  to  postpone  the  sale,  we  are  not  aware  that  a  mortgage 
creditor  has  greater  rights  than  ordinary  creditors.  It  is  certain  he 
can  require  the  sale  ot  safficient  property  for  cash  to  pay  him  if  lie  so 
desires,  and  the  judge  is  bound  to  order  it.  But  the  judge  is  not 
bound  to  order  it  if  he  is  not  required  to  do  so  at  the  time  he  homolo- 
gates the  proceedings  in  which  the  mortgage  creditor  participated. 
19  An.  81 ;  4  M.  450;  10  M.  54. 

In  regard  to  the  intervener,  Mrs.  Smith,  who  has  joined  in  the 
prayer  of  the  plaintiff,  and  asks  that  a  sale  be  made  for  cash  to  pay 
the  amount  of  her  mortgage,  we  think  her  demand  is  well  founded. 
She  was  not  a  party  to  the  proceeding  resulting  in  the  order  of  sale 
referred  to,  and  is  not  bound  by  it.  2  R.  201.  She  was  not  repre- 
sented by  the  attorney  of  absent  creditors,  because  she  resided  in  the 
parish  of  Iberia  at  the  time,  and  is  not  bound  by  his  waivers. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
as  to  the  plaintiff;  and  as  to  the  iutervenor,  Mrs.  Ann  H.  Smith,  let  it 
be  o.voided  and  annulled,  and  it  is  ordered  that  as  to  lier  the  rule  be 
made  absolute,  at  the  defendant's  costs.  It  is  further  onlcred  that  the 
plaintiff  and  the  defendant  pay  costs  of  this  appeal. 


No.  754. — AuRELiA  DuPRE,  Tutrix,  etc.  v,  P.  I.  Mouton,  Administrator. 

The  appeal  will  be  dismissed  ex  ojleio,  if  no  order  of  appeal  has  been  granted  by  the  judge 
a  quo.  An  agreement  of  counsel  entered  on  the  mlnntes  of  the  court,  before  Judgment, 
giving  to  either  party  to  the  suit  a  devolative  or  saspensive  appeal  irom  such  judgment 
as  may  be  rendered  by  the  Judge  who  has  taken  the  case  under  advisement,  has  no  legal 
effect  whatever  as  an  order  of  appeal  from  the  judgment 

APPEAL  from  the  Parish  Court,  parish  of  Lafayette.  A,  J.  Moss,  Par- 
ish Judge.  Jf.  J&.  Qirardf  for  plaintiff  and  appellee.  C7.  JDebaillon^ 
for  defendant  and  appellant. 

Howe,  J.  We  find  it  necessary  to  dismiss  this  appeal  ex  officio. 
The  judgment  was  rendered  and  signed,  May  16, 1871,  and  no  order 
nf  appeal  was  thereafter  granted.  Eleven  days  before  the  judgment 
was  rendered,  it  appears  by  an  extract  from  the  minutes  that  the  case 
was  '*  taken  under  advisement,  and  to  be  decided  in  chambers,  with 
the  same  effect  as  in  open  court.  By  agreement  of  both  counsel,  de- 
▼olutive  and  suspensive  appeal  to  both  plaintiff  and  defendant  is 
granted  by  simply  filing  the  necessary  bond,  and  notifying  the  oppo- 
site counsel." 

An  appeal  is  a  method  of  revising  a  definitive  judgments.  C.  P.  556. 
It  is  to  be  taken  after  such  definitive  judgment  is  rendered*  C.  P. 
573,  574,  575,  576.    An  order  of  appeal,  which  is  absolutely  necessary, 
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is  the  first  step  in  the  process  by  which  the  cause  is  brought  within  tlic 
jurisdiction  of  the  superior  court.  22  An.  458,  Norris  v.  Warren.  If 
jt  be  conceded  that  the  minute  granted  above  is  anything  more  than  a 
memorandum  of  a  consent  by  the  attorneys,  and  amounts  to  an  order 
of  appeal,  yet  we  know  of  no  law  which  authorizes  such  orders  in 
anticipation  of  the  future  rendition  of  a  judgment.  If  a  judge  can 
grant  an  order  of  appeal  to  both  parties,  eleven  days  before  judgment, 
he  might  go  still  further,  and  at  the  moment  a  suit  is  instituted,  by 
anticipation,  grant  general  orders  of  appeal,  to  all  possible  parties, 
from  all  future  judgments. 
Appeal  dismissed. 


23    6M 

^5  888  No.  756. — Elie  McDaniel  v.  Onezime  Uuillohy  et  als. 

In  this  case  the  tator  was  indebted  to  his  wards,  and  his  property  was  incumbered  with  a 
mortgage  to  that  extent.  To  cause  his  other  property  to  be  relieved  of  this  incnmbranoe, 
the  tutor  executed,  a  special  mortgage  in  their  favor  on  a  particular  piece  of  property. 
This  property  thus  specially  mortgaged  was  subsequently  sold  by  the  tutor,  and  the 
vendee  spocially  assumed  the  mortgage  in  favor  of  the  minors.  It  was  again  sold  by  the 
vendee  of  the  tutor,  with  a  lilco  assumption  by  the  purchaser  of  the  mortgage  in  favor  of 
the  minors.  Tlie  heirs  having  become  of  age  brought  suit  for  the  amount,  and  claimed  a 
recognition  of  their  tacit  mortgage  on  tlie  property  of  their  tutor,  now  in  the  hands  of  a 
third  possessor.  The  defense  was  proscription  and  the  loss  of  the  mortgage,  on  the  groaud 
of  want  of  iiirtcription. 

Held — Tiiat  each  one  of  the  successive  purchasers  having  specially  assumed  the  mortgage 
standing  on  the  property  in  favor  of  the  minors,  registry  of  the  mortgage  was  not  neccA- 
sary  as  to  them;  that  the  Bubntitution  of  the  special  mortgage  by  the  tutor  for  the  general 
mortgage  only  serN'od  to  limit  the  operation  of  the  general  mortgage  to  the  i>articular 
property  described  in  the  special  mortgage,  and  to  release  all  other  property  of  the  tutor 
from  the  effect  of  the  general  mortgage;  that  the  giving  of  the  special  mortgage  on  » 
particular  piece  of  property  did  not,  therefore,  destroy  or  impair  the  legal  mortgage  on 
that  particular  piece  of  property  thus- specially  hyx)Othecated,  and  that  under  the  alloga- 
tion  b}'  the  heir  that  he  had  a  legal  mortgage  on  this  particular  piece  of  property,  he  was 
entitled  to  have  it  recognized  and  enforced  in  the  hands  of  the  third  possessor. 

APPEAL  from  the  Eighth  Judicial   District  Court,   parish   of    St. 
Landry.    Baily,  J.    Mattel  &  Mudspeth,  for  plaintiff  and  appel- 
lant.    Moore  <&  Morgan,  for  defendants  and  appellees. 

Taliaferro,  J.  The  plaintiff  brings  this  action  against  the  de- 
fendants, Giiillory  and  several  others,  to  recover  tlie  sum  of  81500, 
with  interest  at  five  per  cent,  per  annum  from  the  thirteenth  of  April, 
1860,  which  indebtedness  he  alleges  arose  in  this  manner:  That  on 
the  fifteenth  of  April,  1856,  Theophilus  Fontenot  became  tutor  to  peti- 
tioner and  his  brother,  Joshua  McDaniel,  and  in  that  capacity  received 
on  their  account  from  their  mother's  estate  and  from  the  estates  of  two 
deceased  relatives,  $3**)60;  that  by  law  a  tacit  mortgage  existed  a<^i\iust 
the  property  of  their  tutor  to  secure  his  indebtedness  to  them;  that  in 
April,  1859,  their  tutor  sold  certain  real  estate  to  Emile  Tate,  which 
the  parties  to  the  act  admitted  was  mortgaged  to  the  petitioner  and  his 
brother  for  $3360  owing  to  them  by  their  tutors  that  Tate  bound  him- 
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self  to  pay  respectiyely  to  each  of  the  two  minors  one-half  of  this  debt 
apon  the  attainment  by  them  of  the  age  of  majority,  or  on  their  be- 
coming emancipated  by  law.  In  November,  1859,  Tate  sold  the  prop- 
erty to  Garrand  and  Onezime  Gailloryi  joint  purchasers.  The  act  of 
sale  recites  that  the  property  was  purchased  from  Fontenot  in  the 
month  of  April  preceding,  in  consideration  of  the  sum  of  $3000,  stipu- 
lated to  be  paid  to  the  minors  McDaniel  when  they  should  attain  the 
age  of  majoiity  or  become  emancipated.  This  stipulation  Garrand  and 
Gttillory  specially  assume.  On  the  fifteenth  December,  1860,  Garrand 
sold  his  undivided  half  of  the  property  to  Guillory,  the  party  now  in 
possession.  In  the  act  of  sale,  Guillory  assumed  to  pay  the  whole 
IdOOO  to  the  McDaniels  on  the  happening  of  the  events  previously 
stipulated,  viz,  their  emancipation  or  attainment  of  the  age  of  majority* 
Tbe  plaintiff  prays  judgment  against  the  several  defendants  jointly 
and  severally  for  $1500,  with  interest,  and  prays  that  his  mortgage 
against  his  former  tutor  be  recognized,  to  take  effect  from  the  fifteenth 
of  April,  1856,  and  enforced  against  the  mortgaged  property  described 
in  his  petition. 

It  appears  that  Fontenot,  the  former  tutor  of  the  minors  McDaniel, 
execnted  a  special  mortgage  on  the  property  in  question  in  their  favor, 
to  operate  a  release  of  the  remainder  of  his  property  from  tbe  opera- 
tion of  the  legal  mortgage  resulting  from  tbe  tutorship. 

The  defendants  filed  separate  answers,  denying  the  allegations  of  the 
plaintiff,  and  pleading  prescription  against  tbe  mortgage  claims  of  the 
plaintiff.  Tbe  acting  judge,  presiding  in  place  of  the  judge  of  the 
district,  recused,  overruled  tbe  plea  of  prescription  set  up  against  the 
plaintiff's  mortgage  claims,  on  the  ground  that  reinscription  of  the 
mortgage  was  not  necessary  as  against  the  defendants,  who  by  formal 
acts  had  specially  assumed  to  pay  the  plaintiff's  mortgage,  but  be  de- 
clined rendering  judgment  on  the  special  mortgage  shown  on  tbe  tiial, 
for  the  reason  that,  in  the  opinion  of  the  court,  the  plaintiff  had 
declared  on  a  tacit  mortgage,  and  that  judgment  should  conform  to  the 
pleadings.  A  personal  judgment,  in  solido,  was  rendered  against  the 
defendants  for  the  amount  claimed.  Tbe  plaintiff  has  appealed,  and 
prays  that  the  judgment  of  the  lower  court  be  amended  so  as  to  recog- 
nize tlie  plaintiff's  mortgage  on  the  property  described  in  the  petition, 
and  that  it  be  enforced  accordingly. 

Three  bills  of  exception  appear  in  the  record,  and  which  relate  to 
the  admission  of  evidence.  The  disposition  which  we  make  of  this 
case  renders  it  unnecessary  to  pass  upon  them  specially. 

We  concur  with  the  judge  ad  hoc  in  the  opinion  that  as  the  defend- 
ants who  successively  became  owners  of  tbe  property  mortgaged,  took 
it  cum  ontre,  and  under  the  special  obligation  on  their  part  to  discharge 
the  mortgage,  they  are  placed  by  their  undertaking  in  the  same  poai- 
69 
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tion  that  the  tutor  and  original  mortgageor  stood  as  regards  the  plaintifiT' 
and  can  take  no  advantage  of  the  want  of  reinscription  of  the  acts  oi 
mortgage.  But  we  think  the  plaintiff  has  not  lost  his  legal  mortgage 
on  the  property  described  in  his  petition.  The  eiTect  of  the  substituted 
mortgage  was  to  limit  the  operation  of  the  legal  and  general  mortgage 
to  the  particular  property  specified  and  described  in  the  special  mort- 
gage, and  to  release  alf  his  other  property  from  the  minors'  general 
mortgage.  Under  the  pleadings,  then,  a  judgment  should  have  been 
rendered  to  enforce  the  plain tift's  mortgage.  Revised  Statutes,  p.  481,^ 
section  2435;  15  L.  R.  218. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  amended  in  this  respect;  and  to  this  end  it  is 
ordered  that  the  property  described  in  plaintifT's- petition  be  seized  and 
sold  to  pay  and  satisfy  the  plaintiff's  demand,  viz,  the  sum  of  $15C'0, 
with  five  per  cent,  interest  thereon  from  the  thirteenth  of  April,  1856, 
until  paid;  and  in  all  other  respects  that  the  judgment  of  the  district 
court  be  afiirmed,  the  defendants  and  appellees  paying  costs  in  both 
courts. 


No.  749.— M.  E.  L.  I.  Frere,  Wife,  etc.,  v.  E.  B.  Mentz,  Sheriff,  et  al. 

Two  mortgage  creditarc  seeking  a  preference  over  tl»e  proceeds  of  the  sale  of  property 
mortjicaged,  can  not,  in  a  proceeding  by  third  opposition,  be  permitted  to  attack  the 
validity  of  eacli  other's  claims.  In  such  a  case  it  is  not  the  riglit  over  the  thing  mort- 
gaged that  is  to  bo  passed  upon,  bat  tlie  disposition  of  the  procei^ds  of  the  sale  of  tlie 
thing  mortgaged.  In  this  form  of  action  the  respective  rights  to  the  procee«ls  must  be 
dctcnnined  by  the  priority  of  rank  of  the  mortgage,  witliout  reference  to  tlie  character 
of  the  claims. 

The  true  doctrine  on  this  point  seems  to  bo  that  if  one  creditor  wishes  to  destroy  the  right 
of  another  for  the  puri>oso  of  securing  a  preference  for  himself,  ho  must  do  so  by  direct 
action  and  not  by  way  of  third  opposition. 

APPEAL  from  tJie  Tliird  Judicial  District  Court,  parisli  of  St.  Mary. 
Train  J  J.    Frederick  Gates,  tor  plaintiff  and  appellee.    D,  Caffery, 

for  defendant  and  appellant. 

Howell,  J.  This  is  a  proceeding  by  third  opposition  in  which 
plaintiff  claims  by  prefereDce  the  proceeds  of  property  subject,  as  she 
alleges,  to  lier  rights  of  mortgage  against  her  husband,  recognized  in  a 
judgment  obtained  by  her  against  him  and  duly  recorded.  Tin* 
defendant,  who  caused  tlie  property  to  be  sold  under  an  execntion, 
attacks  the  judgment  of  plaintiff  against  her  husband  as  fraudnlent 
and  collusive;  avers  that  if  she  was  entitled  to  any  judgment,  it  is 
satisfied ;  that  the  whole  and  not  the  undivided  half  sold  at  his  suit  of 
the  property  in  question  is  liable  to  her  claim,  if  any  she  have ;  and 
that  a  certain  pretended  dation  enpaiement  from  the  husband  to  plain- 
tiff, the  wife,  was  fraudulent,  and  he  prays  that  the  said  judgment  and 
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daiion  enpaiement  be  declared  fraudulent,  collusive,  null  and  void,  and 
that  the  sheriff  be  ordered  to  pay  the  proceeds  in  controversy  to  him. 
To  this  demand  for  nullity  the  plaintiff  sets  up  the  prescription  of 
one  year. 

The  counsel  for  defendant,  in  his  brief,  presents  the  following  pro- 
position : 

**  The  question  on  the  point  of  prescription  is,  whether  one,  in  the 
enjoyment  of  a  right  or  possession  of  property,  can  be  ousted  of  the 
one  or  evicted  of  the  other  by  a  party  claiming  by  paramount  title^ 
without  having  the  right  to  question  the  validity  and  fairness  of  his 
iulversary 's  title,  after  a  certain  period  ;'*  or  thus :  "  our  exception  of 
fraud  and  collusion  is  never  too  late,  under  the  rule  of  quae  temporaliaf 
as  long  as  plaintiff  seeks  to  oust  us  under  her  fraudulent  judgment.'' 
It  will  be  observed  that  in  this  the  only  question  for  determination 
is,  whether  or  not  defendant  can  properly  invoke  the  rule  qtuie  tern- 
poraliay  etc.,  that  is,  is  he  in  the  position  to  use  the  charge  of  fraud  as 
:i  shield  rather  than  as  a  weapon  of  attack  t 

Id  our  opinion  the  defendant  is  not  in  the  enjoyment  of  a  right  in 
the  sense  which  authorizes  the  application  of  the  rule  invoked  by  him. 
It  is  true  he  may  be  said  to  be  in  possession  or  enjoyment  of  a  right  of 
mortgage  from  the  date  of  the  execution  of  that  mortgage,  which  right 
he  is  entitled  to  have  enforced  against  the  property  affected  by  it ;  but 
the  plaintiff  is  in  possession  of  a  similar  right  attaching  to  the  same 
property,  and  by  our  jurisprudence  neither  can  prevent  or  enjoin  the 
other  from  enforcing  such  right  upon  the  property  so  affected;  but 
ihey  must  make  claim  to  the  proceeds,  as  has  been  done  in  this  pro- 
ceeding, and  the  success  of  each  depends  on  the  virtue  or  rank  of  the 
respective  rights.      When  thus    presented,   apparently  in  due    and 
regular  form,  if  one  claimant  wishes  to  evade  or  destroy  the  right  of 
the  other,  which  appears  to  be  paramount  to  his,  he  must  directly 
assail  it,  not  in  the  form  of  an  exception,  with  a  view  of  maintaining 
himself  in  his  secured  position,  but  by  an  attack  to  obtain  a  better 
position  than  he  seems  or  claims  to  occupy.    In  another  view,  botli 
are  seeking  to  get  possession  of  funds  to  which  both  claim  a  right,  and 
the  rank  of  the  right  of  one  must  bo  destroyed  in  order  that  the  right 
of  the  other  may  be  maintained  or  effectual.     Such  is  defendant's 
position.    He  must  destroy  or  remove  the  apparently  paramount  right 
of  plaintiff  before  his  right  is  mide  effectual  or  available.     Hence  ho 
is  not  in  a  position  to  invoke  the  rule  qtiae  iemporalia,  etc. 

We  think  there  is  force  in  the  position  taken  by  him  that  the  mort- 
gage of  the  plaintiff  attaches  to  the  whole  property,  the  bne  undivided 
W  of  which  has  been  seized  under  the  execution  of  defendant,  and 
that  in  order  to  sustain  a  judgment  giving  her  the  whole  of  the  pro- 
ems of  said  half,  it  should  appear  that  the  proceeds  of  the  whole 
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property  would  not  more  than  satisfy  her  claim.  For  aught  that 
appears  in  the  record  the  whole  property  is  sufficient  to  satisfy  the 
balance  actually  due  her  (whatever  it  may  be)  and  leave  a  surplus  for 
defendant.  As  well  said  by  his  counsel :  ''A  third  possessor  is  not 
personally  liable  to  the  mortgage  claim.  C.  C.  3400  [3402].  He  has 
his  option  to  pay  the  debt  for  which  the  property  is  mortgaged  or  give 
it  up.  In  the  case,  therefore,  of  a  third  possessor,  holding  a  fractional 
part  of  the  whole  of  the  mortgaged  property,  he  can  only  be  compelled 
to  pay  the  mortgage  in  proportion  to  the  value  of  the  part  ht  Id  by 
liim  to  the  whole  of  the  property  as  an  entirety." 

It  is  the  property  of  a  third  possessor  in  this  category,  the  proceeds 
•of  which  are  involved  herein,  and  the  case  must  be  remanded  on 
this  point. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  rd versed 
and  that  this  cause  be  remanded  to  the  lower  court  to  be  proceeded  in 
according  to  the  views  herein  expressed  and  according  to  law,  costs  of 
appeal  to  be  paid  by  plaintiff  and  appellee. 


Wtly,  J.,  dissenting,  I  regret  that  I  am  unable  to  concur  with  the 
majority  of  the  court  on  the  question  of  prescription  presented  iu 
this  case. 

I  think  the  prescription  announced  in  article  1094  of  the  Revised 
Civil  Code  has  no  application  whatever  to  this  case.  That  is  a  pre- 
cription,  in  express  tcnus.  applicable  only  to  the  action  for  the  revoca- 
tion of  a  contract.  How  the  prescription  of  the  action  for  the 
revocation  of  a  contract  can,  by  implication,  be  extended  to  an  action 
for  the  revocation  of  a  judgment,  I  can  not  imagine. 

It  is  well  known  that  laws  of  registry,  of  mortgage,  of  privilege  and 
of  prescription  fall  under  that  class  termed  leges  positivi^  and  can  not 
be  extended  by  implication ;  they  must  be  construed  strictly.  A  law  of 
prescription  can  not  be  supplied  by  jurisprudence  j  it  must  api>ear  in 
6ome  statute.  Article  1094  and  the  section  to  which  it  refers  will  be 
searched  in  vain  to  find  the  announcement  of  a  prescription  to  the 
action  for  the  revocation  or  annulment  of  a  judgment.  Here  the  wife 
is  opposing  a  judgment  creditor  of  her  husband  and  is  contending  that 
she  has  a  mortgage  of  superior  rank  on  the  proceeds  which  the  latter 
seeks  to  obtain  in  satisfaction  of  his  claim.  To  this  he  replies  her 
judgment  is  invalid  because  the  claim  on  which  it  is  based  is  fraudulent 
and  unfounded.  I  think  a  creditor  of  the  husband  has  the  right  to 
require  the  wif^  to  show  the  validity  of  her  claim  at  any  time  wlieu  it 
is  opposed  to  the  enforcement  of  his  rights  against  the  husband.  A 
creditor  whose  rights  are  affected  by  it  has  this  right.  He  was  not  a 
party  to  the  decree  of  separation  and  is  not  concluded  by  it.     Until  it 
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is  opposed  to  the  enforcement  of  Lis  rights,  the  creditor  need  never 
attack  it  for  frand  or  otherwise*  I  think  article  1994  meaus  what  it 
aays,  and  nothing  more.  If  the  law-giver  had  intended  that  the. 
prescription  of  an  action  for  the  revocation  of  a  contract  should  be 
applied  to  an  action  for  the  annuUment  of  a  judgment,  he  would  have. 
said  so;  he  would  not  have  limited  it,  iu  express  terms,  to  contracts^ 

1  think  the  extension  by  implication  of  a  statute  of  prescription  to 
other  objects  than  those  expressed  in  the  act,  is  a  blow  at  the  well 
settled  principle  of  elementary  law  that  that  class  of  laws  denominated 
leges positivi  are  not  subject  to  liberal  interpretation  as  otlier  laws  and 
are  always  to  be  construed  strictly.  I  think  the  prescriptiou  of  one 
year  invoked  by  the  wife  in  this  case,  to  avoid  the  attack  of  her  hus- 
band's creditor  and  to  escape  the  responsibility  to  make  good  her 
claim  in  a  competition  with  him  for  funds  of  the  husband,  should  be 
disallowed,  because  it  is  a  prescription  applicable  to  contracts  by  the 
letter  of  tlie  law,  and  the  court  has  no  authority  to  extend  its  opera- 
tion to  judgments. 

I  therefore  dissent  on  this  question. 


No.  741. — Zexon  BiioussARD  V.  Joseph  Breaux. 

Prorizif;  that  a  debtor  moclo  a  payment  on  the  day  and  date  that  It  is  credited  on  his  note  I» 

proving  an  acknowledgment  of  the  debt. 
Parol  evidence,  offered  to  establish  that  he  made  the  payment  as  credited  on  the  note,  i» 

thereforo  inadmissible  after  the  maker  has  died  and  payment  is  sought  to  be  enforced 

against  his  succession.    21  An.  350. 

APPEAL  from  the  Sixteenth  Judicial  District  Court,  parish  of  Lafa- 
yette. Dehaillony  Judge  ad  hoe.  Deblanc  i&  Perry,  for  plaintiff 
and  appellee,    if.  E.  Qirard,  for  defendant  and  appellant. 

Howe,  J.  In  the  case  of  Pavy  v.  Escoubas,  lately  decided,  aud  in 
tlio  case  of  succession  of  Hillebrandt,  21  An.  350,  we  have  had  occa- 
sion to  decide  that  a  partial  payment  only  interrupts  the .  current  of 
prescription,  because  it  is  an  implied  acknowledgment  of  the  debt,. 
and  that,  under  the  statute  of  1858,  parol  evidence  should  not  be  ad- 
mitted to  prove  such  partial  payment  by  a  debtor  since  deceased.  The 
plaintiff  in  this  case  contends  with  much  earnestness  that  these  de- 
cisions should  be  overruled,  but  his  arguments  fail  to  satisfy  the  court 
of  the  correctness  of  his  position. 

The  defendant's  objection  to  such  parol  proof  in  this  case  shouia 
have  been  sustained. 

The  claim  in  suit  is  clearly  prescribed,  and  it  is  therefore  ordered 
that  the  judgment  appealed  from  be  reversed,  and  that  there  be  judg- 
ment for  defendant,  with  costs  of  both  courts. 
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B  gOj  No.  755. — Makib  Irma  Deville  v.  James  G.  Hates,  Slicriff.    Durel 

^  Dupre  v.  James  G.  Hayes,  Sheriff. 

A  Jnd<^inGnt  debtor  who  refusca  to  point  oat  property  -when  demand  is  made  by  the  sheriff, 
thereby  loses  the  right  given  him  to  point  out  property  to  be  seized  nndcr  execution. 
C.  P.  646. 

The  &ct  that  property  of  the  Judj^ment  debtor  has  been  seized,  If  not  taken  possession  of 
by  the  sherilT,  will  not  entitle  him  to  an  injunction  to  stay  the  sale.    9  Rob.  183. 

An  injunction  will  not  lie  to  stay  the  sale  of  property  under  execution  on  the  groond  of 
inaccuracies  in  the  description,  if  they  were  not  such  as  could  have  deceived  the  Jud^ont 
debtor. 

The  husband  can  not  give  personal  property  to  his  wife  in  payment  of  her  judgment  against 
him,  att-er  a  seizure  by  his  judgment  creditor  has  been  made.  But  if  the  sherifi  in  the 
execution  of  a  judgment  against  the  husband,  fails  to  take  the  property  into  his  posses- 
sion, and  the  husband  afterward  gives  it  to  his  wife  in  payment  of  her  judgment  against  ^ 
him,  then  and  in  tliat  case  the  wife  can  successfully  ei^oin  the  sale,  becanae  no  le^l 
seizure  was  made  at  the  time  of  the  giving  in  payment 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St. 
Landry.  King,  J.  JJ.  L,  Garland,  for  plaintiffs  and  appellees. 
^aily  c^  Eatileiie  and  Thomas  H,  Lewis,  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  These  consolidated  cases  are  injunction  suits  to 
arrest  the  execution  of  the  judgment  of  Cecile  Jannis  v.  Durel  Dupre. 
There  was  judgment  perpetuating  the  injunctions,  and  tlie  defendants 
have  appealed. 

The  judgment  debtor  bases  his  injunction  on  the  following  grounds : 

First — He  never  was  called  upon  to  i^oint  out  property. 

Second — The  sheriff  made  no  seizure  of  any  property,  having  never 
taken  possession  of  the  property. 

Third — The  notice  of  seizure  does  not  correctly  describe  the  prop- 
'erty. 

I.  The  deputy  sheriff  testifies  that  he  called  upon  the  debtor  to  point 
out  property,  and  that  defendant  in  execution  refused  and  failed  to  do 
80.  He  therefore  lost  the  right  given  to  him  to  point  out  property. 
C.  P.  646,  649. 

II.  If  it  be  true  that  the  property  was  not  seized,  because  not  taken 
into  the  possession  of  the  sheriff,  the  debtor  has  no  cause  of  complaint, 
and  no  grounds  to  invoke  the  aid  of  the  courts.    9  Rob.  182. 

III.  The  inaccuracies  in  the  description  of  the  property  were  not 
6uch  as  could  have  deceived  the  defendant.  He  knew  what  property 
was  intended  to  be  designated,  and  he  could  not  have  been  in  any 
manner  injured  by  the  slight  inaccuracies  of  the  description.  19  La. 
t)Oi;  2  La.  63.  The  injunction  sued  out  by  Durel  Dupre  should  have 
been  dissolved.  ' 

In  addition  to  the  above  alleged  grounds  for  an  injunction,  the  wife, 
Marie  I.  Deville,  claimed  to  be  the  owner  of  the  property  seized.  The 
evidence  shows  that  in  the  suit  between  herself  and  her  husband,  the 
seizing  creditor  intervened  and  opposed  her  claim^  and  that  after  hear- 
ing, the  property  claimed  by  her  in  that  suit  was  adjudged  to  belong 


OPELOUSAS,  JUNE,  1871.  551 

■  .11.-  , 

Marie  Inna  Beville  v.  Hayea,  Sheriff.    Dnpro  v.  Hayes,  Sheriff. 

to  licr.  The  property  thus  decreed  to  belong  to  ber  was  tbe  plantation 
and  improvements  thereon,  tbe  stock  of  cattle  and  horses  (in  the  pos- 
session of  tbe  husband),  marked  with  the  brands  R.  0.,  L.  °  D.  and  B. 
fi.  And  it  is  proved  that  on  the  twelfth  July,  1869,  a  dation  en  pate- 
ment  was  made  to  the  wife  of  the  other  property,  which  is  advertised 
ior  sale,  except  the  baggy,  in  satisfaction  of  the  money  judgment 
obtained  by  her  against  her  husband. 

The  judgment  was  pleaded  as  res  judicata.  We  think  the  plea  cor- 
rectly made.  Whether  the  dation  en  paiement  conveyed  to  the  wife 
tbe  other  property  claimed,  depends  upon  the  fact  whether  or  not,  at 
the  time,  a  lawful  seizure  of  the  property  had  been  made,  for  if  a  legal 
eeizare  existed  at  the  time  of  the  giving  in  payment,  the  acquired 
rights  of  the  seizing  creditor  could  not  have  been  affected  by  it. 

The  evidence  of  the  deputy  sheriff  leaves  no  doubt  in  our  minds 
that  he  did  not  seize  the  Creole  horses  and  mules,  and  other  personal 
property  advertised,  because  he  did  not  take  possession  of  them.  6  R. 
348;  Gobean  v.  New  Orleans  and  Nashville  Railroad  Company;  7  Rob. 
504;  9  Rob.  182;  2  An.  333,  785,  910. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed;  that  the  injunction  sued  out  by  Durel 
Dupro  be  dissolved  with  costs;  that  the  injunction  of  Marie  Irma  De- 
ville  be  perpetuated  as  to  all  the  property  seized  except  the  buggy, 
and  that  the  appellees  pay  costs  of  this  appeal. 


i  * 


No.  758. — Valeuy  S.  Martin,  Administrator,  v,  Sidney  and  Wesley       mi^ 

Singleton. 

The  pnrctaaaers  of  a  plantation  at  prolmte  sale  gave  their  notes  to  tlie  administrator  with  an 
obligation,  conditioned  that  if  the  heirs  could  not  bo  forced  to  receive  Confederate  treasury 
notes  in  paj-nient  of  the  price,  then  the  notes  given  were  to  be  exigible.  The  heirs  refused 
to  receive  Confederate  notes  in  discharge  of  the  debt  Suit  was  brought  on  the  notes. 
Ileld — That  inasmuch  as  the  heirs  had  not  accepted  the  Confederate  notes  in  discharge 
^  the  debt,  and  under  existing  laws  they  conld  not  be  compelled  to  receive  them,  the 
notes  given  under  the  terms  of  the  conditional  obligation  were  still  due  and  unpaid. 

APPEAL  from  the  Tliird  Judicial  District  Court,  parish  of  St.  Martin. 
TraiUy  J.  Deblane  dt  Perry  and  Felix  VoorMes,  for  plaintiff  and 
appellee.    JB.  L.  Simon  and  L.  «7.  Gary,  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  In  September,  1850,  the  defendants  bought  at  a 
succession  sale  a  plantation,  and  for  the  price  executed  their  notes,  in 
4oUdo,  in  favor  of  the  administrator  of  the  succession. 

In  1862,  the  defendants  offered  to  pay  the  notes  in  Confederate 
currency,  and  the  administrator  agreed  to  receive  the  currency,  on 
condition  that  the  heirs,  to  whom  the  proceeds  of  the  notes  would  go 
when  collected,  could  be  forced  to  receive  the  currency,  and  the  fol- 
lowing agreement  was  signed  by  the  defendants: 
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Martin,  Administrator,  t.  Sidney  and  Wealey  Singleton. 

'*  Augnst  1;  1862.  The  undersigned  promise  to  pay  to  Simeon  Yalery 
Martin  the  sum  of  $4394,  for  bo  much  coming  to  the  heirs  of  Eliza 
Steen,  deceased  -wife  of  Henry  Kellis,  from  the  estate  of  Eliaa  Steen. 
We  promise  to  pay  said  amount  if  Mr.  S.  Y.  Martin  can  not  force  said 
heirs  to  accept  Confederate  notes  in  payment  of  their  share;  other- 
wise, if  the  heirs  are  forced  to  accept  Confederate  notes,  this  note  will 
be  null. 

(Signed)  WESLEY  SINGLETON, 

SIDNEY  SINGLETON." 

The  notes  were  delivered  to  the  defendants. 

This  suit  is  to  enforce  the  payment  of  the  notes  thus  surrendered.. 
There  was  judgment  in  favor  of  the  plaintiff  against  Sidney  Singleton 
for  the  whole  amount.  Wesley  Singleton  having  died  before  the  trials 
there  was  no  judgment  as  to  him.    There  is  no  error  in  the  judgment. 

The  condition  y  upon  the  happening  of  which  the  deposit  of  the  Con- 
federate currency  was  to  be  a  payment  or  discharge  of  the  obligations- 
of  the  defendants,  never  occurred.  The  heirs  did  not  receive  ttie 
money,  nor  could  they  have  been  forced  to  do  so  in  this  State.  The- 
notes,  therefore,  according  to  the  terms  of  the  agreement,  are  still 
unpaid. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lowe**- 
court  be  affirmed^  with  costs  of  appeal. 


No.  759. — Fklicien  GuiLLoar  v.  Marianne  Manette  Guillort. 

A  coctraot  made  between  a  married  woman  and  an  overseer  to  oversee  the  plantation  with- 
out the  authorization  or  knowledge  of  the  husband,  is  void  and  of  no  effect.  Sach 
a  contract  gives  to  the  overseer  no  right  of  action  to  enforce  it  either  against  the  wife  or 
the  plantation. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St. 
Landry.    S,  T,  Lewis,  Acting  Judge,  in  place  of  King,  J.,  recused. 

IT.  L.  Garland,  for  plaintiff  and  appellee.     Bailey  <&  JEsteleite,  for 
defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  instituted  this  salt  in  the  year  1865 
against  the  defendant  to  recover  $1000  on  account  of  wages  as  an 
overseer  for  that  year,  to  which  he  alleges  he  is  entitled  under  a  con- 
tract previously  entered  into  between  them.  A  citation  was  served 
upon  the  defendant,  but  before  issue  joined  the  defendant  died  and  the 
suit  was  renewed  against  her  administrator,  who  filed  an  exception  to 
the  plaintiff's  right  to  recover,  on  the  ground  that  at  the  time  of  the 
alleged  contract  Madame  Gnillory  was  a  married  woman  and  not 
authorized  by  her  husband  to  enter  into  the  pretended  contract.  The 
exception  was  overruled^  and  the  defendant  answered  by  general 
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denial.    The  plaintiff  had  judgment  for  $200,  with  legal  interest,  and 
the  defendant  appealed. 

The  plaintiff  prays  that  the  judgment  bo  amended  so  as  to  allow^ 
him  the  whole  of  his  demand. 

It  appears  that  for  several  years  prior  to  1865  the  plaintiff,  who  was 
a  brother  of  Madame  Guillory,  was  overseer  or  manager  for  her,  iu  the 
absence  of  her  husband  and  sons,  who  were  in  tbe  Confederate  army  y 
that  ho  received  a  certain  portion  of  the  crop  each  year  for  his- 
services;  but,  in  January,  1865,  she  discharged  him  without  cause,  as 
the  plaintiff  avers,  and  that  he  was  thrown  out  of  business  in  conse* 
qnence  and  suffered  loss. 

The  facts  shown  give  no  color  of  right  or  justice  whatever  to  the- 
plain tiff's  demand.  The  exception  should  have  been  sustained,  as  it 
is  admitted  on  the  record  that  at  the  time  of  the  engagement  entered 
into  by  the  plaintiff  with  the  defendant  she  was  a  married  woman  and 
her  husband  was  not  in  any  manner  a  party  to  the  contract,  and  gav& 
no  authority  to  his  wife  to  enter  into  it. 

It  is  therefore  ordered,  adjndged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  there  be  judgment  in  favor  of  defendant,  the  plaintiff 
paying  costs  in  both  courts. 


No.  761. — Frank  Peruett  v,  J.  Bacoman  Lee. 

The  fact  that  the  creditor  resided  in  the  oity  of  New  Orleans,  wittim  the  Federal  linos  of 
military  occupation,  during  the  late  war,  while  his  debtor  resided  within  the  Confederate 
lines  of  military  occupation,  both  in  the  State  of  Louisiana,  did  nets  under  the  disposi> 
tions  of  the  Civil  Code,  work  an  interruption  of  prescription.  The  creditor  can  not,, 
therefore,  inyoke  such  relation  to  defeat  the  plea  of  prescription. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St. 
Landry.  JE.  T.  Zeiois,  Acting  Judge,  in  place  of  King,  J.,  recused. 
n.  It,  Garland,  for  plaintiff  and  appellant.  J^.  D.  Ssteleitey  for  de- 
fendant and  appellee. 

Howe,  J.  The  only  question  raised  in  this  «ase  by  the  plaintiff,, 
appellant,  is  in  reply  to  the  defendant's  plea  of  prescription  to  tliree 
of  the  five  notes  in  suit.  They  matured,  respectively,  on  the  fifth  of 
February,  1860,  1861  and  1862.  Citation  was  served  March  25,  1867. 
More  tban  five  years  having  elapsed  between  maturity  and  citation,  it- 
would  seem  that  tbe  plea  of  prescription  was  proi>erly  maintained  on 
tbe  authority  of  numerous  decisions. 

Tbe  appellant  states  in  his  brief  that  ho  does  not  contend  that- 

prescription  was  suspended  by  the  war,  but  that  it  was  interrupted  by 

tbe  fact  that  the  plaintiff  resided  in  New  Orleans  during  the  war, 

while  the  defendant  resided  within  the  Confederate  lines.    We  do  not^ 
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find  in  our  code  any  such  cause  of  interruption  defined.  We  are  there 
told  that  prescription  is  interrupted  by  citation  and  by  acknowledg- 
ment, and  by  the  causes  which  are  explained  in  the  first  section  of 
chapter  third  of  the  twenty- third  title  of  the  code.  C.  C.  3460,  3461, 
3551,  351G,  3517.  The  cause  of  interruption  suggested  by  appellant  is 
not  in  this  category;  nor  can  we  imagine  that  (as  he  contends)  the 
^'  natural  interruption  "  of  article  3517  has  any  relation  to  the  facts  of 
this  case. 
Judgment  affirmed. 


No.  7G0.— J.  W.  BuRBRiDGB  &  Co.  V.  J.  J.  Andrus. 

Tho  Tight  to  eall  a  tbird  party  in  warranty  i«  conferred  only  upon  the  defendant  In  the 
action,  and  the  judgment  in  warranty  is  dependent  entirely  on  tho  judgment  against  the 
defendant  in  the  main  action.    C.  P.  362. 

Tho  holder  of  a  promissory  note  indorsed  in  blank  can  not,  therefore,  proceed  against  the 
indorser  as  a  warrantor. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St. 
Landry.  King,  J.  ff,  L,  Oarlandf  lor  x>lftin tiffs  and  appellants. 
Mariel  cC*  Hv.dspeth,  for  defendant  and  appelloo.  Moore  <&  Morgan,  for 
-warrantor. 

Howell,  J.  This  is  an  action  «igainst  the  defendant  as  maker  of  a 
promissory  note  for  $1200  and  for  the  balance  of  an  account.  In 
answer  the  defendant  alleged  that  the  note  was  giveti  for  Confederate 
treasury  notes  loaned  to  him.  by  the  payer  and  indorser,  R.  S.  Wilkins, 
and  that  since  the  institution  of  the  suit  he  has  paid  the  amount  of 
the  account.  Plaintiffs  then  filed  a  supplemental  petition,  alleging 
that,  as  they  had  received  said  note  from  Wilkins  for  a  valuable  con- 
sideration, to  wit:  the  amount  thereof,  and  as  he  guaranteed  the 
existence  of  a  contract  on  the  part  of  the  maker,  he  is  bound  to  plain- 
tiffs for  tho  amount  of  the  note  in  case  the  maker  sustains  his  defense, 
and  they  prayed  that  said  Wilkins  be  cited  to  prosecute  this  snit  con- 
jointly with  plaintiffs  and  decreed  to  pay  them  tiio  amount  of  the 
note,  with  six  per  cent,  interest,  and  costs. 

Wilkins,  for  answer  to  the  call  in  warranty,  denies  that  he  warranted 
the  validity  oi  the  claim  sued  on  or  that  the  consideration  of  the  note 
was  legal,  and  avers  that  he  simply  transferred  it  by  blank  indorse- 
ment as  negotiable  paper  and  ho  is  not  bound  in  warranty  thereon,  not 
Laving  sold  it;  that  if  responsible  at  all,  it  is  only  as  indorser  of 
negotiable  paper,  which,  if  not  collectable  on  acconnt  of  illegality  of 
its  consideration,  he  can  not  be  compelled  to  pay^  and  that  be  is  not 
eued  as  indorser. 

Judgment  was  rendered  dismissing  plaintiffs'  suit,  and  they  have 
appealed. 
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In  this  court  they  admit  that  the  consideration  of  the  note  was  Con- 
federate treasury  noteSi  but  they  contend  that  Wilkins  is  responsible 
as  the  guarantor  of  the  debt  and  that,  as  every  indorsement  is  essen- 
tially an  original  contract,  equivalent  to  a  new  bill  in  favor  of  the 
holder  on  the  acceptor  or  makeri  they  are  entitled  to  judgment 
a^nst  him. 

Whatever  may  be  the  responsibility  of  the  indorser  of  a  note  tainted 
with  illegality,  we  thihk  there  is  no  cause  or  ground  for  a  call  of  war- 
ranty in  this  case,  and  that  the  court  did  not  err  in  dismissing  the  suit. 
^'A  personal  warranty  is  that  which  takes  place  in  personal  actions; 
it  arises  from  the  obligations  which  one  has  contracted  to  pay  the 
whole  or  a  part  of  a  debt  due  by  another  to  a  third  person."  C.  P.  379. 
No  such  obligation  was  assumed  by  Wilkins,  who  is  not  sued  herein  as 
indorser. 

We  will  add  that  by  the  Code  of  Practice  a  call  in  warranty  seems 
to  be  conferred  only  on  a  defendant  and  the  judgment  thereon  to  be 
dependent  on  a  judgment  against  him.     C.  P.  362,  363,  378  to  388.  " 

Judgment  affirmed. 


No.  7G3. — Charles  Thompson  v,  Cleophas  Comeau,  Administrator, 

et  al. 

The  district  conrt  has  jurisdiction  of  a  cause  against  a  succession  if  the  amount  exceeds  five 
hundred  dollars,  and  also  to  declare  that  the  vendor's  lien  exists  on  the  property  sold  to 
the  deceased.  But  in  the  settlement  of  the  succession  the  parish  court  is  not  divested 
of  its  jurisdiction  by  such  Judgment. 

The  vendor's  privilege  is  not  required  to  be  recorded  as  between  the  parties  to  the  act.  If, 
therefore,  in  a  snit  to  enforce  the  lien  there  are  no  third  partly  who  are  affected,  the  fact 
of  non-registry  will  not  avail  the  defendant. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St. 
Landry.  King^  J.  Mattel  i&  Hudspeth,  for  plaintiff  and  appellee. 
H.  L,  Garland^  for  defendants  and  appellants. 

Howe,  J.  The  district  court,  in  our  opinion,  had  jurisdiction  of  this 
case,  both  to  give  judgment  against  the  succession  for  the  demand, 
vbich  exceeded  $500,  and  to  declare  that  for  a  part  of  the  demand  a 
Tender's  privilege  existed  on  the  property  sold  by  plaintiff  to  the 
deceased,  and  which  was  in  his  possession  at  the  time  of  his  death,  and 
on  the  proceeds  which  were  in  the  hands  of  the  defendant,  adminis- 
trator. 

Such  a  judgment  will  not  prevent  the  parish  court  from  '' settling" 
the  succession  according  to  article  87  of  the  Constitution,  and  ranking 
the  claims. 

The  vendor^s  privilege  in  this  case  was  not  recorded,  and  did  not 
leqnire  to  be  recorded  as  between  the  parties  to  the  sale,  and  they  are, 
in  strictness,  the  only  parties  before  the  court.    It  does  not  appear  that 
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there  are  any  third  persons,  creditors  of  the  snccession,  as  against 
whom  a  registry  was  essential.  Such  may,  howeyer,  exist,  and  they 
should  not  be  prejudiced  by  this  judgment.  It  is  therefore  deemed 
proper  to  amend  the  decree  in  this  regard.  The  trivial  error  in  the 
amount  of  credits  given  by  the  judge  a  quo  (if  it  does  not  fall  under 
the  rule  ^^de  minimis  ^^)  should  have  been  corrected  by  an  application 
to  him  on  the  part  of  the  defendants'  counsel. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
by  reserving  the  rights  of  the  creditors  of  Jacob  Anselm,  deceased,  if 
any  there  be,  to  oppose  the  privilege  of  plaintiff  in  the  settlement  of 
the  succession;  that,  as  thus  amended,  the  judgment  be  affirmed. 


No.  762. — Helena  McDonald,  Wife,  etc.,  v.  James  M.  Thompson^ 

Sheriff,  et  al. 

The  husband  is  not  a  competent  witness  to  testify  on  the  trial  of  an  Injonction  sait  in  which 
the  wife  is  plaintiff,  because  his  testimony  must  bo  either  for  or  against  bis  wife.  C.  C. 
2281. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St. 
Landry.    King,  J.    Mattel  &  Hudspeth,  for  plaintiff  and  appellee, 
Henry  L.  Oarland,  for  defendants  and  appellants. 

LuDELiNG,  C.  J.     This  is  an  appeal  from  a  judgment  perpetuating 
an  injunction  obtained  by  the  plaintiff. 

During  the  trial  the  defendants  took  a  bill  of  exceptions  to  the 
ruling  of  the  judge  a  quo,  refusing  to  permit  the  husband  of  the 
plaintiff  to  testify,  on  the  ground  that  husband  and  wife  are  pro- 
hibited from  testifying  for  or  against  each  other.  We  think  the  ruling 
was  correct.  The  husband  must  of  necessity  have  testified  either  in 
favor  or  against  his  wife  in  this  case.    C.  C.  art.  228L 

We  are  convinced  from  the  evidence,  that  the  plaintiff  is  the  owner 
of  the  property,  the  sale  whereof  was  enjoined. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed,  with  costs  of 
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No.  150. — James  A.  Simpson  v.  J.  J.  Hope,  Sheriff,  et  al. 

The  conrt  having  jurisdiction  over  the  parish  ff horo  the  defendant  resides  and  has  his  dom- 
icile, has  jurisdiction  to  stay  the  execntion  of  a  judgment  that  has  been  rendered  against 
him  in  another  parish.  On  the  trial  of  such  injunction  to  stay  the  execution  of  the  judg- 
ment on  the  ground  that  it  was  rendered  without  legal  citation,  parol  evidence  is  admis- 
sible to  show  the  fact.  A  judgment  that  haa  been  rendered  against  a  defendant  without 
citation,  it  is  absolutely  void,  and  the  fact  may  be  sbown  whenever  and  wherever  it  is 
sought  to  be  enforced  against  him. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Levkee^  J.    Land  &  Taylor,  for  plaintiff  and  appellant.     Egan^ 
Williamson  <&  Wise,  for  defendants  and  appellees. 

Wylt,  J.  The  plaintiff  appeals  from  the  decree  dissolving  the  in- 
junction sued  out  by  him  to  restrain  the  execution  of  a  judgment 
obtained  in  the  district  court  of  the  parish  of  DeSoto,  by  Samuel  Van^ 
Bibber,  against  him,  on  the  ground  that  there  was  no  citation,  and 
because  of  the  alleged  slave  consideration  of  the  note  on  which  the 
judgment  was  based. 

Our  attention  is  directed  to  the  bill  of  exceptions  taken  by  the 
plaintiff  to  the  ruling  of  the  court  in  rejecting  the  parol  evidence 
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offered  by  him  to  prove  that  said  judgment  was  rendered  without 
citation,  and  that  the  return  of  the  sheriff  was  untrue.  We  think  the 
court  erred.  Citation  is  the  foundation  of  the  action,  and  a  judgment 
without  it  is  an  absolute  nullity.  The  district  court  of  the  parish  of 
Caddo  had  jurisdiction  to  ascertain  this  fact,  notwithstanding  the  ren- 
dition ot  the  judgment  by  the  district  court  of  the  parish  of  Di^Soto. 
It  would  be  unreasonable  to  require  a  party  against  whom  judgment 
has  been  rendered  without  citation,  to  leave  his  domicile  and  to  insti- 
tute proceedings  in  a  court  of  another  jurisdiction  in  order  to  avoid 
the  consequences  of  an  absolute  nullity.  If  the  plaintiff  was  never 
legally  before  the  court  of  the  parish  of  DeSoto,  as  he  proposes  to 
prove,  and  resided  at  the  time  in  the  parish  of  Caddo,  as  we  infer 
from  the  citation  and  the  sheriff's  return,  why  should  he  seek  that  tri- 
bunal in  order  to  be  released  from  a  proceeding  to  which  he  was  not  a 
party,  and  which  was  an  absolute  nullity  from  the  beginning. 

It  is  therefore  ordered  tliat  the  judgment  herein  be  annulled,  and 
that  the  cause  be  remanded  with  instruction  that  the  plaintiff  be  per- 
mitted to  introduce  proof  in  support  of  his  plea  that  he  was  not  cited, 
and  was  not  a  party  to  the  judgment  sought  to  be  enforced  against 
him.    It  is  further  ordered  appellees  pay  costs  of  appeal. 


No.  266. — State  v.  Thomas  Wilson. 

The  ruling  of  the  jucl;;e  a  quo,  on  a  motion  for  a  continuance  of  a  criminal  case,  involves, 
both  questions  of  law  and  fact,  and  can  not  therefore  be  examined  on  appeal,  because  tho- 
jurisdiction  of  the  appellate  court  in  criminal  oases  is  limited  to  questions  of  law  alone. 
Constitution,  article  74. 

As  a  general  rule  in  criminal  trials,  the  dying  declarations  of  the  person  killed,  and  for 
whose  murder  the  accused  is  on  trial,  are  aloue  admissible,  and  the  inquiries  in  such 
declarations  must  be  confined  to  the  circumstances  and  caijso  of  his  death.  But  if  it  bo 
shown  as  matter  of  fact  that  another  person  was  mortally  wounded  in  the  same  difficulty, 
or  by  the  same  shot  which  killed  the  other  party  for  whose  murder  the  accused  is  on 
trial,  then,  and  in  such  case,  the  rule  above  stated,  is  so  far  relaxed  as  to  admit  in  evi- 
dence on  the  trial,  the  dying  declarations  of  such  third  person. 

If  the  deposition  of  a  person  in  a  criminal  case  does  not  show  on  its  face  that  it  is  her  dying 
declaration,  it  will  not  be  excluded  on  that  account,  if  it  be  shown  by  evidence  aliunde, 
that  it  was  her  dying  declaration. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  DeSoto. 
LeviseCf  J.  Jos,  8.  Ashtony  District  Attorney,  for  the  State.  JSlam 
&  WimpU,  for  defendant  and  appellant. 

Taliaferro,  J.  The  defendant  having  been  indicted  and  tried  for 
the  crime  of  murder,  was  convicted  and  sentenced  to  bard  labor  in  the 
penitentiary  during  life.  From  the  judgment  inflicting  this  punish- 
ment, the  defendant  has  appealed.  The  grounds  stated  for  this  ap- 
peal are  set  forth  in  three  bills  of  exceptions  taken  to  the  ruling  of  the 
court  on  the  trial  of  the  case. 

The  first  is  to  the  refusal  of  the  judge  to  continue  the  case  upon. 
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affidavits  of  tbe  accused  in  order  to  obtain  testimony  material  and  im- 
portant to  bim  in  making  bis  defense. 

Tbc  second  is  to  the  admission  of  the  dying  declarations  of  Jalia 
Dawson,  as  evidence  against  tbe  accused,  cbarged  witb  tbe  murder  of 
William  Dawson. 

The  third  is  to  the  admission  in  evidence  of  tbe  deposition  of  Julia 
Dawson,  taken  before  a  justice  of  the  peace,  as  tbe  dying  declaration 
of  said  Julia  Dawson. 

Continuances  of  cases,  from  tbe  nature  of  tilings,  must  mainly  de- 
pend upon  tbe  sound  legal  discretion  of  tbe  judge.  In  determining  a 
motion  for  continuance,  be  must  necessarily  consider  the  facts  and  cir- 
cumstances upon  which  tbe  application  is  iounded.  Tbe  question, 
then,  is  one  of  law  and  fact;  and  in  criminal  cases  this  court  lias  ju- 
risdiction only  of  questions  of  law.  This  has  been  frequently  decided, 
and  is  now  settled. 

The  next  point  presented  is  of  graver  import.  Mr.  Philips,  in  bis  work 
on  evidence,  vol.  I ,  p.  287,  says :  '^  TJie  admissibility  of  dying  declara- 
tions has  been  limited  even  in  criminal  cases;  and  a  rule  lias  been  laid 
down  that  sucli  declarations  are  generally  admissible  only  where  tbe 
death  of  the  declarant  is  the  subject  of  tbe  inquiry,  and  wbere  the 
circumstiinccs  of  the  deatb  are  tbe  subject  of  bis  dying  declaration." 
Upon  tbe  authority  of  this  rule  tbe  counsel  of  tbe  accuses  I  objected  to 
the  introduction  of  the  dying  declarations  of  Julia  Dawson,  in  evi- 
dence against  the  accused,  cbarged  witb  the  murder  of  V/iiliam  Daw- 
eon.  In  tbe  bill  of  exceptions  taken  to  tbe  admission  of  this  evidence, 
the  judge  aquOf  assigns  as  bis  reasons  for  its  admission,  the  following 
state  of  facto :  **  Before  tbe  prosecution  bad  offered  to  prove  the  dying 
declaration  of  Julia  Dawson,  it  bad  been  clearly  established  that  tbe 
said  Julia  was  wounded  mortally  by  the  same  shot,  or,  at  least  at  tbe 
same  time  that  William  Dawson  (for  wbose  murder  the  prisoner  is  on 
trial),  was  killed.  And  it  was  already  well  established  that  tbe  cir- 
cumstances of  the  killing  of  William  Dawson  and  of  tbe  declarant 
were  precisely  the  same,  occurring  at  tbe  same  time  and  place,  and  in 
the  same  manner,  and  from  the  same  causey  and  tbe  prosecutor  hav- 
ing proved  that  the  said  Julia  Dawson  bad  subsequently  died  from  the 
effect  of  the  wound  so  given.  Tbe  court  admitted  tbe  dying  declara- 
tion of  the  said  Julia  Dawson,  because  all  the  reasons  that  make  dying 
declarations  admissible  in  any  case,  apply  in  this  case." 

It  may  be  remarked  tliat  tbe  rule  above  quoted,  as  announced  by 
Mr.  Philips,  docs  not  seem  to  be  absolutely  exclusive  in  its  terms. 
We  see  also  from  the  same  work  of  tbe  learned  writer,  that  this  rule 
does  not  seem  to  have  been  implicitly  followed  in  England.  He  men- 
tions a  case,  that  of  Tbe  King  v.  Baker,  a  parallel  case,  and  closely 
resembling  in  its  facts  tbe  one  at  bar,  wbere  it  was  held  by  Co1(tmaD,    / 
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J.,  after  consultation  with  Parke,  B.,  that  as  it  was  all  one  transaction 
the  declarations  were  admissible.  We  concur  in  opinion  with  the 
judge  a  quo  that  the  reasons  for  the  admission  of  the  dying  declara- 
tion of  Julia  Dawson  are  cogent,  and  we  see  no  good  reason,  under  the 
state  of  facts  shown,  why  it  should  not  have  been  received. 

In  his  third  bill  of  exception  the  counsel  of  the  accused  objects  that 
the  deposition  of  Julia  Dawson  does  not  show  on  its  face  that  it  was 
intended  and  taken  as  her  dying  declaration.  That  the  State  did  not 
show  by  parol  that  the  instrument  was  taken  or  intended  as  her  dying 
declaration,  and  that  the  evidence  did  not  sufficiently  show  that  the 
declaration  was  made  in  extremis. 

The  deposition  was  admitted  on  the  ground  that  it  might  be  shown 
aliunde  to  be  the  dyin^  declaration  of  the  declarant.  Parol  proof  es- 
tablished that  the  declarant  at  the  time  of  making  her  declaration 
said  she  expected  to  die  from  the  effect  of  her  wound,  and  that  in  fact 
she  did  die  from  the  effect  of  the  wound  in  four  hours  after  making 
her  declaration.    We  think  the  ruling  correct. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed  with  costs, 


No.  257. — Stewart  &  Theus  v,  M.  A.  Walsh,  Sheriff,  et  al. 

If  a  morij^ogfi  has  been  rooorded  in  the  parish  where  the  lands  mortgaged  are  supposed  to  be 
sitnated,  its  validity  will  not  bo  afToct-ed  by  the  subsequent  discovery,  made  in  runniAg 
tho  boundary  Hue,  that  they  are  situated  in  the  adjoining  parish. 

The  court  having  jurisdiction  over  the  parish  where  tho  mortgage  is  registered,  and  the 
chain  of  title  to  the  property  is  recorded,  has  Jurisdiction  to  enforce  tho  mortgage  by 
grantiog  an  order  of  seizure  and  sale  of  the  property.  In  such  a  case  the  mortgagoor  can 
not  successfully  urge  in  defense  to  the  sale  that  the  property  mortgaged  lies  in  another 
parish,  more  especially  if  it  is  shown  that  the  mortgageor  is  a  resident  of  the  parish  where 
the  order  has  been  granted.  In  the  latter  case,  if  it  were  shown  that  the  property  mort- 
gaged is  situated  in  another  parish,  then  the  order  might  be  directed  to  tho  sheriff  of  that 
parish. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo 
Zevisee,  J.    Nutt  &  Leonard,  for  plaintiffs  and  appellants.  A.  X>. 
Land,    for  defendant  and  appellee. 

Howell,  J.  Plaintiffs,  as  third  possessors,  have  enjoined  the  seiz- 
ure and  sale  of  certain  property  in  the  suit  of  R.  C.  Hynson  v.  R.  C. 
Cummings,  pending  in  the  parish  of  Caddo,  on  the  grounds  that  the 
property  seized  is  situated  in  the  parish  of  Bossier,  and  tbe  court  in 
Caddo  was  without  jurisdiction  to  grant  the  order  of  seizure  and  sale, 
and  the  sheriff  of  said  parish  is  without  authority  to  execute  it.  De- 
fendant Hynson  avers  tliat  the  court  of  Caddo  had  jurisdiction,  both 
of  the  person  of  the  defendant  and  the  land  seized  in  the  executory 
proceedings,  and  the  act  of  mortgage  held  by  him  is  recorded  in  said 
parish  and  contains  the  pact  de  non  alienando. 
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Jadgment  was  rendered  in  favor  of  defendant,  dissolving  the  injnnc- 
tion,  with  damages,  and  plaintiffs  appealed. 

The  land  in  qaestion  is  situated  on  Shreve^s  Island,  formed,  it  seems, 
by  a  cat  off  in  the  lied  river  some  time  anterior  to  the  creation  of  the 
parish  of  Caddo  in  1838,  and  the  parish  of  Bossier  in  1843,  the  dividing 
line  between  which  is,  by  the  several  acts  creating  them,  the  Red  river. 
The  defendant  contends  that  as  the  Red  river  at  this  point  most  be 
considered  that  portion  which  was  then  and  has  always  since  been 
navigable,  that  is,  the  **cut  off,''  and  not  the  ''old  river,"  which  was 
not  and  is  not  navigable,  the  Legislature  intended  that  stream  as  navi- 
gated to  be  the  boundary  of  Caddo,  and  necessarily  embraced  and 
'incladed  the  island  within  its  limits  or  territory;  while  the  plaintiffs 
urges  the  contrary,  and  claim  to  be  supported  by  the  established  fact 
that  the  parish  of  Bossier  has  exercised  jurisdiction  over  the  said 
island,  and  has  annually  collected  the  parish  taxes  assessed  upon  the 
property  thereon. 

We  do  not  deem  it  necessary  or  proper  in  this  proceeding  to  attempt 
to  settle  the  boundary  between  the  two  parishes,  which  are  not  before 
us.  It  is  admitted  that  the  acts  of  sales  from  several  antecedent  own- 
ers down  to  plaintiffs^  are  recorded  in  books  of  conveyances  in  the 
recorder's  office  of  Caddo  parish,  and  we  are  of  opinion  that,  as  to  the 
parties  to  these  acts  at  lea^,  no  insuperable  objection  can  be  urged  to 
the  jurisdiction  of  the  court  in  Caddo  to  grant,  and  the  authority  to 
the  sheriff  to  execute  the  order  of  seizure  and  sale  against  the  said 
property,  when,  as  in  this  case,  the  deiendant  in  said  proceeding  is  a 
resident  of  that  parish,  and  it  is  doubtful  in  which  parish  the  land  is 
situated.  The  parties,  by' recording  their  titles  in  that  parish  only, 
may  be  considered  as  believing  or  treating  the  property  to  be  within 
its  limits,  and  we  cafi  see  nothing  in  the  circumstances  which  would 
invalidate  the  executory  proceedings  obtained  in  this  instance. 

It  has  been  held  that  judgments  or  mortgages  recorded  in  the  parish 
where  the  lands  were  supposed  to  be  situated,  were  not  affected  by 
the  subsequent  discovery,  made  in  running  the  boundary  line,  that 
they  were  in  the  adjoining  parish,  as  the  jurisdiction  exercised  over 
the  locus  in  quo  is  the  result  of  a  common  error,  which  can  not 
prejudice  the  rights  acquired  by  mortgage  creditors  during  its  con- 
tinuance. 

Applying  this  principle  here,  if  it  should  be  found  that  the  jurisdic- 
tion of  Caddo  parish,  implied  and  recognized  by  the  parties  to  the 
various  sales  in  recording  their  titles  and  mortgages  there,  be  proved 
to  be  an  error,  the  said  mortgage  and  property  rights  will  not  be  pre- 
judiced. And,  besides,  we  can  not  see  how  the  plaintiffs  will  be 
injured  by  the  sa!e  they  in  join  solely  on  this  ground.  They  acquired 
no  greater  rights  than  their  vendor,  whose  purchase  was  subject  to  the 
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pact  de  non  alienandOf  and  therefore  if  he  passed  a  title  at  all  to  them^ 
it  was  subject  under  the  above  principle  to  the  mortgage  resting  on  it, 
and  as  the  mortgageor  resided  in  Caddo,  the  writ  could  be  directed  to 
the  sheriff  of  Bossier  and  be  by  him  executed,  if  the  land  be  really  in 
the  latter  parisli. 
Judgment  affirmed. 


No.  272. — Mattie  M.  Henderson,  Executrix  v.  Walmslt  &  Co.  et  al. 

Paix)!  evidence  is  inadmissible  (except  to  prove  fraud)  to  contradict  the  Judicial  records  of 
a  court    3  An.  GIO ;  12  An.  349. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  DeSoto'. 
Levisee,  J.    8.  L»  Taylor  and  Jas,  8,  Ashton,  for  plaintiff  and  ap- 
XicUee.    £l<im  d;  Wimple,  for  defendants  and  appellants. 

This  case  was  tried  by  a  jury  in  the  court  below 

LuDELiNG,  C.  J.  It  appears  from  the  record,  that  in  18G5,  Walmsly 
&.  Co.  instituted  suit  against  Mattie  M.  Henderson,  executrix,  for 
twenty  bales  of  cotton,  which  he  alleged  were  worth  $4500;  that  a  writ 
of  sequestration  was  issued  in  said  suit  and  twenty  bales  of  cotton  were 
seized  under  the  writ.  The  sheriff's  retAns  sliow  that  the  cotton 
sequestered  was  appraised  at  $4000.  The  defendant  in  that  suit  hav- 
ing failed  to  bond  the  property,  Walmsly  &  Co.  executed  their  bond 
for  $4000,  according  to  law,  and  took  the  cotton  sequestered  out  of  the 
possession  of  the  sheriff.  Walmsly  &  Co.  failed  to  prove  their  right 
to  said  cotton,  and  there  was  judgment  in  their  favor  for  only  one 
liundred  dollars. 

The  piesent  suit  is  on  the  delivery  bond  of  Walm^l^'  &  Co.  given 
for  the  cotton  sequestered. 

Tlie  defense  is,  that  the  cotton  claimed  in  the  sequestration  suit  was 
delivered  by  Mattie  M.  Henderson,  executrix,  five  thousand  pounds 
thereof  before,  and  |Iie  balance  after  the  suit  was  instituted,  and  that 
they  received  only  nine  bales  of  cotton  under  the  sequestration. 

On  the  trial  of  the  cause,  the  defendants  offered  one  Gooch  (who  U 
surety  on  the  bond  upon  which  this  suit  is  brought)  as  a  witness,  to 
prove  that  only  nine  bales  of  cotton  had  been  received  under  the  se- 
questration and  delivered  to  defendants,  Walmsly  &>  Co.,  to  whicli  the 
plaintiff  objected  on  the  ground  that  parol  evidence  was  inadmissible 
to  contradict  the  judicial  records  of  the  court;  the  objection  was  over- 
ruled, the  evidence  was  received,  and  a  bill  of  exceptions  to  this  ruling 
was  reserved. 

The  principle  is  elementary  that  the  judicial  records  of  a  court  can 
not  be  contradicted  by  parol  evidence  except  to  prove  fraud.    1  Gcn'l 
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Ev.,  Nos.  275,  282  to  284^  1  Phil,  on  Ev.,  548^  2  La.  48;  4  N.  S.  176; 
3  Ad.  619;  12  An.  319.  Tbo  evidence  should  Lave  been  excluded. 
Bat  even  though  the  testimony  of  Gooch  were  in  the  record  properly, 
it  coald  not  outweigh  the  judicial  admission  of  Walmsly  &  Co.,  sworn 
to,  to  obtain  the  writ  of  sequestration,  the  returns  of  the  sheriff  and  tho 
recitals  in  the  delivery  bond  signed  by  Walmsly  and  the  witness, 
Gooch.  There  are  other  bills  of  exceptions  in  tho  record,  which  we 
consider  unimportant  to  decide  in  this  case. 

We  think  the  evidence  in  the  record  justifies  a  judgment  in  favor  of 
the  plaintiff  for  the  amount  of  the  bond,  with  legal  interest  from  judi- 
cial demand. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  bo  avoided  and  reversed,  and  that  the  plaintiff  have  judg- 
ment against  Walmsly  &  Co.,  and  W.  D.  Oooch,  defendants,  in  soUdo^ 
for  tho  sum  of  four  thousand  dollars,  with  five  per  centum  per  annum 
interest  from  the  seventeenth  day  of  May,  1866,  and  the  costs  of  courts. 
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PPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
il  Ouachita.  Eatjf  J.  Morrison  <&  Farmer,  for  plaintiff  and  apuellant. 
R,  W.  Ricluirdson,  for  defendants  and  appellees. 

Howell,  J.  This  is  an  action  to  enjoin  and  annul  a  judgment  in 
the  case  of  J.  T.  Watts,  Administrator,  v.  J.  W.  T.  Richardson, '  G. 
Iving  and  W.  H.  Gale,  on  a  promissory  note  made  by  said  defendants,, 
on  the  following  grounds: 

jF(r«(— Plaintiff  did  not  appear,  was  not  represented,  and  did  not 
r»athorize  an  attorney  to  represent  him  in  said  suit. 

Second — Said  judgment  was  not  rendered  by  default  regularly  taken 
or  on  final  proof  made. 

Uiird — lie  neither  confessed  nor  authorized  any  one  to  confess  said 
judgment. 

Fourth — Admitting   he   had  an  attorney,  such  attorney  was  not 
authorized  to  confess  judgment  or  consent  for  one  to  be  entered.     The 
i  authority  of  an  attorney  at  law  does  not  include  the  power  to  confess 
or  consent  to  a  judgment. 

Fifth — The  district  court  of  Ouachita  was  without  jurisdiction  ratione 
materia^  as  plaintiff  then  resided,  and  had  for  six  months  resided  in 


Xo.  201. — GoTLiKB  King  v,  Amanda  J.  Watts,  Administratrix,  et  als.     iJL-??? 

If  a  party  hiin  acquircfl  a  domicile  in  one  parish,  and  roaioves  therefrom  to  another  parish, 
he  may  ho  sued  and  cited  in  tho  parish  of  his  former  domicile  within  one  year  after  he 
removes  therefrom,  unless  ho  has  hy  public  declaration  in  the  manner  provided  by  law 
declared  the  place  of  his  domicile. 

An  injnnction  will  not  lie  to  stay  tho  execution  of  a  Judgment  that  has  been  rendered  by  tho 
confession  or  consent  of  the  attorneys  of  record  to  tho  suit,  if  the  evidence  shows  that 
tiie  attorneys  were  authorized  to  file  the  answer,  which  formed  the  basis  of  the  consent 
indgment.    ]S'or  can  the  action  for  the  nullity  of  such  judgment  bo  maintained. 
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New  OrleaDS,  and  no  consent  could  be  given  to  be  sued  in  the  parish 
of  Ouacbita. 

Tbe  defense  is  a  general  denial,  and  a  prayer  for  a  dif^solntion  ot  the 
injunction,  witli  damages,  und  from  a  judgment  in  favor  of  duicndants 
tbe  plaintiff  bas  appealed. 

Some  bills  of  exceptions  are  in  tbe  record,  whicli  from  tlio  view  wo 
Lave  taken  of  tbe  case  it  is  unnecessary  to  examine. 

Admitting  that  tbe  plaintiff  resided  in  New  Orleans,  as  nllcged,  at 
tbe  institution  of  tbe  suit,  the  district  court  of  OuacbiU  was  not  undcr 
the  circumstances  without  jurisdiction,  the  plaintiff  being  within  the 
exception  provided  by  art.  167  C.  P.  to  tbe  general  rule  in  art.  102. 
Tbe  former  provides  that  <Mf  the  defendant  change  bis  dumicile,  he 
must  be  cited  in  tbe  parisb  where  be  bas  resided  within  the  last  year, 
or  within  that  where  be  bas  declared,  in  tbe  manner  prescribed  by 
law,  tliat  be  intended  to  bave  his  domicile."  The  plaintiff  resided  in 
the  parisb  of  Ouacbita  within  the  last  year  preceding  the  instituiitin 
^f  the  suit,  and  be  made  no  declaralion  in  the  manner  prescribed  hr 
law  where  be  intended  to  bave  bis  domicile.  Tbe  article  of  the  Cun- 
fititution  invoked  by  bim  relates  to  a  political  domicile  or  residence. 

As  to  the  question  of  appearance,  the  evidence  legally  admissible 
satisfies  us  that  the  judgment  was  properly  rendered.  The  plaintiff 
does  not  pretend  that  be  bad  or  bas  a  just  defense  to  tbe  suit,  which 
was  brought  against  bim  and  two  others  on  a  simple  promissory  note 
made  jointly  and  severally  by  them.  He  docs  not  complain  in  his 
petition  of  a  want  of  citation,  of  which  there  was  a  service,  while  it 
Appears  be  accepted  service  of  the  petition  and  waived  delay.  On  this 
point  he  denies  that  be  authorized  any  one  to  appear  for  bim.  It  is 
satisfactorily  shown  that  Messrs.  Stubbs  and  Cobb,  attorneys,  bad  pre- 
pared an  answer  for  J.  N.  T.  Richardson,  and  before  it  wa«  filed  said 
Bicbardson,  King  and  Gayle  came  into  their  office  together,  and 
informed  them  that  they,  tbe  defendants,  bad  consented  with  the 
Attorney  for  the  plaintiff  in  tbe  suit  to  a  judgment  witb  a  stay  of 
execution.  Whereupon  tbe  answer  was  changed  from  tbe  singular 
''^defendant"  to  the  plural  **  defendants,"  and  thus  filed,  and  tbe  judg- 
ment rendered  accordingly.  The  judgment  recites  that,  **by  reason 
of  tbe  law  and  the  evidence,  and  by  further  reason  of  the  consent  of  the 
attorneys  of  the  plaintiff  and  defendants  in  open  court,  it  is  ordered,'' 
etc.  The  stipulated  stay  of  execution  was  embodied  in  tbe  judgment. 
Everything  indicating  that  the  agreement  between  the  //irec  defend- 
ants and  the  attorney  of  the  plaintiff  in  the  suit  was  faitbfuliy  and 
properly  carried  out.  We  are  strongly  impressed  witb  the  belief  that 
King,  the  plaintiff  herein,  was  in  tbe  court  room  at  the  time  tbe  judg- 
ment was  rendered.  We  do  not  understand  bim  as  expressly  denying 
it.    However  this  may  be,  we  are  coi^strained  to  bold  that  bis  conduct 
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and  actions  in  the  intervieTTS  with  the  counsel  of  Watts  and  those  of 
Richardson,  were  sufficient  authority  to  the  latter  to  file  the  answer 
and  give  the  consent  to  the  jadgment  as  they  did,  for  we  understand 
that  the  proceeding  as  to  taking  and  entering  tlie  judgment  was  had 
in  open  court  in  the  presence  of  the  attorneys  for  both  parties.  The 
facts  and  circumstances  must  be  very  plain  and  unequivocal  to  convict 
members  of  the  bar  of  sucli  unprofessional  and  uutruthful  conduct  as 
plaintiff's  theory  in  this  case  implies. 

We  are  unable  to  see  any  legal  cause  for  enjoining  or  annulling  the 
judgment  in  question. 

Jadgment  affirmed. 

Ludeling,  C.  J.,  recused. 


No.  229.— W.  B.  BoYKiN,  Under  Tutor,  v.  A.  C.  Hill,  Tutor. 

If  the  tutor  has  failed  to  have  an  inventory  of  the  minor's  property  made,  and  has  omitted 
to  have  the  mortga<^  in  favor  of  the  minor  on  the  property  of  his  tutor  recorded,  so  that 
it  \n\\  be  preserved,  the  tutor  may  be  dismissed  fVom  office  at  the  suit  of  the  nnder  tutor. 
In  a  Auit  by  the  under  tutor  to  dismiss  the  tutor  from  office  for  neglect  of  duty,  the  tutor 
cau  not  l)e  heard  to  urge  in  his  defense  that  it  was  the  duty  of  the  under  tutor  to  have 
the  bond  of  the  tntor  recorded,  in  order  that  the  minor's  mortgage  might  be  preserved 
on  his,  the  tutor's  property. 
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PPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Clai- 
borne.   D.  B,  HayB,  Special  Judge.    James  TT.  WiUon,  for  plain tiit' 
and  appellee.    A,  O,  Hill,  for  defendant  and  appellant. 

Howell,  J.  This  salt  was  instituted  in  March,  1871,  by  the  under 
tutor  of  the  minor,  Jessie  E.  Jones,  to  remove  her  tutor,  who  was 
appointed  in  January,  1867,  on  the  following  grounds: 

Jfirst — The  said  tutor  has  neglected  to  cause  an  inventory  to  be- 
made  of  the  minor's  property  within  the  time  prescribed  by  law. 

Second — He  has  neglected  to  have  his  bond  as  tutor,  or  any  certifi- 
cate showing  the  amount  of  property  in  his  hands  belonging  to  said 
minor,  recorded  in  the  recorder's  office  of  Claiborne  or  other  parisli* 
where  he  owns  immovable  property,  bo  as  to  preserve  the  minor's, 
mortgages  and  privileges. 

Tltird — ^He  has  failed  to  file  annual  accounts  of  his  tutorship. 

The  defendant  admits  the  matters  of  fact,  but  denies  that  they  are 
.  sufficient  of  themselves,  in  law,  to  require  his  removal,  and  contends 
that  the  interests  of  the  minor  are  amply  protected  by  the  bond  fur- 
;  nishedy  though  not  recorded  in  the  recorder's  office;  that  it  was  equally  1 
the  duty  of  the  under  tutor  to  cause  said  bond  to  be  recorded,  and  he 
can  not  be  heard  to  urge  such  neglect  against  defendant,  and  that  the 
law  does  not  require  but  simply  authorizes  annual  accounts  to  be  filed » 

On  the  trial  he  objected  to  plaintiff's  right  to  prove  by  the  defendant 
oimself  that  a  specific  sum  of  money  had  been  received  by  him  a» 
tutor,  on  the  grounds  of  irrelevancy  and  want  of  allegation  of  any 
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specific  sum.  The  allegation  is  that  defendant  bad  received  a  consid- 
erable amount  of  money  belonging  to  the  minor,  which  authorized 
proof  of  the  amount  actually  or  known  to  be  received,  and  for  which 
defendant  was  liable,  and  which  was  endangered  by  his  alleged  neglect. 
The  amount  proven  is  largely  above  five  hundred  dollars,  and  hence 
tlie  motion  to  dismiss  must  be  overruled. 

Article  356,  R.  C.  C,  a  new  article,  says:  "The  tutor  is  bound  to 
render  an  annual  account  of  his  administration,  reckoning  from  the 
<day  of  his  appointment  5^'  but  his  failure  to  do  so  is  not  necessarily  a 
cause  for  removal,  although  it  may  under  some  circumBtance8^  be  taken 
into  consideration. 

Articles  303  and  304,  however,  specially  declare  that  persons  are 
liable  to  be  removed  from  the  tutorship,  who  have  neglected  to  cause 
an  inventory  to  be  made  of  the  minor's  property  within  the  time  pre- 
scribed by  law,  and  who  neglect  to  cause  to  be  inscribed,  in  the  manner 
required  by  law,  the  evidence  of  the  minor^s  legal  mortgage  against  his 
tutor. 

We  learn  from  the  record  that  in  1859  the  mother  and  stepfather  of 
the  minor  were  appointed  tutrix  and  cotutor;  that  in  1867  their  tut-or- 
ship  was  admitted  to  be  vacant  b>^  insolvency  and  resignation,  and  the 
deicndant,  on  the  recommendation  of  a  family  meeting,  was  appointed 
tutor,  and  gave  bond  in  the  sum  of  $10,000,  which  was  afterwards,  in 
the  same  year,  increased  to  $20,000,  because  of  some  legal  proceedings 
in  the  State  of  Maryland,  where  the  larger  portion  of  the  minor's  prop- 
erty is  situated.  But  it  does  not  appear  that  any  inventory  of  her 
^estate  or  that  of  her  father  has  ever  been  made.  If  none  Lad  been 
made  when  the  defendant  was  appointed,  it  was  his  duty  under  the 
law  to  cause  one  to  be  made.  Art.  329,  Code  of  1825;  art.  316,  R.  C. 
€.  His  neglect  of  this  duty  renders  him  liable  to  removal,  and  in 
■connection  with  his  failure  to  cause  his  bond  or  other  evidence  of  the 
minor's  mortgage  to  be  inscribed,  as  directed  by  the  act  of  1869,  page 
114,  by  which  the  mortgage  is  lost  under  article  123  of  the  Constitu- 
tion, constrains  us  to  concur  with  the  judge  a  quo  that  sufficient  reason 
exists  for  his  removal  under  the  requirements  of  the  law. 

Aa  to  the  position  that  the  interests  of  the  minor  are  amply  pro- 
tected by  the  bond  furnished,  it  is  enough  to  say  that  the  law  maker 
«eeras  to  think  differently,  and  requires  the  additional  protection  of  a 
mortgage  upon  the  tutor's  property  to  the  extent  of  the  amount  of  the 
bond,  the  surety  and  principal  on  which  may  not  always  be  solvent. 

The  neglect  of  the  under  tutor  to  perform  his  duty  to  make  the  re- 
quired inscription  can  not  justify  the  defendant,  or  debar  the  former 
from  presenting  the  matter  to  the  judge  who  authorized  him  to  institute 
this  suit. 

Judgment  affirmed. 
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Xo.  191. — Citizens'  Bank  op  Louisiana  v.  Isabella  A.  Fluker,  Ad- 
ministratrix.— Tbird  Opposition  of  L.  M.  B.  Rind  and  Husband. 

A  tbis  case  it  appears  that  a  mortgage  was  f^ven  to  secare  a  stock  loan  to  the  Citizens'  B:mk, 
ilatctl  in  1839;  that  in  1842  the  bank  foreclosed  its  mortgage  and  sold  the  property  for  an 
amount  above  the  stock  loan;  that  snbseqnently  to  the  ezecntion  of  the  mortgage  to  the 
Uaok,  and  before  the  sale  by  the  bank,  the  mortgageor  became  tutor  to  some  minor  heirs, 
and  a  tacit  mortgago  attached  to  his  property  for  the  faithful  administration  thereof.  The 
porchaser  of  the  property  at  sheriff  sale  soon  thereafter  executed  another  mortgage  o'.i 
the  same  piece  of  property  in  favor  of  the  Citizens'  Bank,  to  secure  a  stock  loan  in  favcr 
•of  himself.  This  latter  mortgage  the  bank  sought  to  foi'eclose.  The  heirf,  who  claimed 
a  tacit  mortgage  on  the  property  of  prior  date  to  the  execution  of  this  second  moitgage 
to  the  bank,  which  tacit  mortgage  was  duly  recorded  in  1669, -Intervened  by  way  of  third 
opposition,  and  claimed  the  proceeds  of  the  side  of  the  property  as  first  mortgage  cred- 
itors. Held — That  under  this  state  of  facts,  the  heirs  having  shown  a  prior  mortgage  cf 
superior  rank  to  that  of  the  bank  on  the  property  seized,  they  were  entitled  to  be  paid  by 
preterenco  out  of  the  proceeds  of  the  sale. 

APPEAL  from  the  Fourteenth  Judicial  District   Court,  parish  of 
Onncliita.    Bay,  J.    Morrison  &  Farmer,  for  plaintiff  and  appel- 
lant.    W.  J.  Q.  Ba  Jeer,  for  third  opponents,  appellees. 

Taliaferro,  J.  The  litigation  involved  in  this  case  was  to  some 
-extent  before  this  court  at  its  last  term  at  Monroe,  July,  1870.  22  An. 
4S2.  The  question  now  to  be  determined — the  prtbrity  of  mortgage 
!i<rbt  as  between  the  bank  and  Mrs.  Rind — presents  itself  in  this  case. 
Tiio  tiicit  mortgage  claimed  by  the  opponent  against  the  ^'Arpen** 
ti-act  of  land  arose,  as  «he  avers,  from  a  large  indebtedness  to  her  by 
lier  father,  Nicholas*  D.  Rind,  who,  in  his  capacity  of  natural  tutor, 
received  on  her  account  from  the  executors  of  Thomas  H.  Martin  a 
Kiinv  exceeding  $12,%0.  Her  tutor's  receipts,  given  at  various  times  for 
iho  fands  so  received,  were  recorded  in  the  mortgage  office  of  the 
pansh  of  Ouachita  in  ISCD,  to  preserve  her  tacit  mortgage. 

This  '*  Arpen  "  tract  of  land,  with  a  number  of  slaves,  was  moitgaged 
in  1838  to  the  Citizens'  Bank  by  S.  W.  Downs  and  James  H.  Brigham, 
I^artners  in  the  business  of  planting.  By  this  act  of  mortgage  Downs 
aud  Brigham  became  stockholders  in  the  bank,  each  for  twenty-five 
shares  of  the  eapital  stock  of  the  company,  and  were  thereby  entitled 
to  what  are  called  loans.  Brigham  and  Downs  dissolved  partnership 
in  September,  1838,  and  by  the  act  of  partition  Brigham  became  owner 
t)f  the  property,  assuming  to  pay  the  mortgage  to  the  bank,  so  far  as  it 
secured  his  seventy-five  shares  of  stock.  In  April,  1839,  Brigham  sold 
the  property  to  Ritid,  the  father  of  the  opponent,  and  Rind  assumed  to 
pay  the  loan  of  Brigham,  obtained  from  the  bank.  The  deed  was 
recorded  in  the  parish  of  Ouachita  on  the  eighteenth  of  May,  1839. 
Kind  failing  to  make  payment,  the  bank  foreclosed  its  mortgage  on  the 
l^Toperty,  which  was  sold  at  sheriff's  sale  on  the  sixth  of  August,  ]iB42. 
Tlie  sheriff's  return  shows  that  he  seized  and  sold  the  land,  slaves, 
farming  utensils  and  seventy-five  shares  of  the  capital  stock  of  the 
-Citizens'  Bank,  and  that  the  property  was  purchased  by  W.  W.  Farmer, 
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at  the  price  of  $G066  66f  in  cash,  and  that  the  amonntof  debt,  interest 
and  cost  due  the  bank  was  $3613  61,  which  was  credited  upon  the  order 
of  seizure.  The  difference  between  the  bank  debt  and  the  amount  bid 
nt  the  sale  is  $2453  05,  which  was  left  in  the  hands  of  Farmer,  oyer 
and  above  the  payment  of  the  stock  loan  to  Brigham.  On  the  thirteen tli 
of  August,  184S,  Farmer  and  wife  executed  a  moi*tgage  in  favor  of  tho 
banlB»  The  act  recites  that  having  purchased  seventy- five  shares  of  tbo 
capital  stock  of  the  Citizens'  Bank,  of  $100  each,  making  the  sum  of 
$7500,  and  also  tlmt  the  mortgageors  had  obtained  a  loan  of  $1800,  they 
mortgaged  a  certain  tract  of  land  in  the  parish  of  Ouachita^the 
**  Arpen"  tract — which  W.  W.  Farmer  acquired  by  purchase  at  sheriff 
sale  on  the  sixth  of  August,  1842,  at  the  suit  of  the  Citizens*  Bank  v, 
N.  D.  Rind,  to  secure  these  shares  in  the  capital  stock  of  said  bank, 
and  also  to  secure  the  principal  and  interest  on  the  loan  raised  or  to  be 
raised  to  form  the  capital  of  said  bank,  by  the  issue  of  bonds,  signed 
by  the  Governor  of  the  State  of  Louisiana,  in  favor  of  the  Citizens^ 
Bapk,  etc.  Farmer  sold  the  land  to  a  Miss  McCaleb,  and  she  to  Daniel 
J.  Flukcr.  After  Fluker^s  death,  the  bank  obtained  an  order  of  seizure 
and  sale  against  his  administratrix,  the  defendant  in  this  suit.  This 
order  is  predicated  upon  the  undischarged  obligations  of  Farmer  to  the 
bank,  entered  into  as  we  have  seen,  in  August,  1842. 

Claiming  to  have  against  the  *'Arpen"  tract  of  land  seized  by  the 
bank,  a  tacit  mortgage  of  superior  rank  to  tbat  of  the  bank,  the  oppo- 
nent comes  forward  and  demands  to  be  paid  out  of  the  proceeds  of  sale 
of  the  mortgaged  property  the  amount  of  her  claims  so  secured  by  tacit 
aiortgage  alleged  to  be  of  anterior  date  to  the  bank's  mortgage 

The  bank,  in  answer  to  this  opposition,  denies  that  the  opponent  has- 
any  mortgage  on  the  property  seized,  and  if  she  lias,  it  is  of  subsequent 
date  and  inferior  rank  to  the  mortgage  of  the  bank. 

There  was  judgment  in  favor  of  the  third  opponent,  ordering  that 
there  be  paid  over  to  her  the  sum  of  $3500  of  the  proceeds  of  sale  of 
the  *'Arpen"  tract.    From  this  judgment  the  bank  has  appealed. 

We  think  the  judgment  correct  The  proceeds  of  sale  of  tho  prop- 
erty in  1642  satisfied  the  mortgage  given  by  Brigham  to  secure  the  loan 
to  him  on  his  stock,  and  left  an  overplus  of  $2453  05.  It  is  shown  that 
the  tacit  mortgage  of  the  third  opponent  dates  and  takes  rank  for  much 
tho  largest  part  of  the  tutor's  indebtedness  from  the  year  1839;  conse- 
quently, her  mortgage  being  next  in  rank  to  that  of  the  bank  for  the 
stock  loan  to  Brigham,  she  is  entitled  to  this  sum  remaining  after  the 
stock  loan  was  paid.  True  it  is  the  property  was  sold  subject  to  what 
is  called  the  stock  mortgage.  By  the  organization  of  the  bank  and  the 
principles  upon  which  it  was  chartered,  a  subsisting  mortgage  was  to 
continue  to  secure  indebtedness  to  the  bank,  and  also  to  secure  the 
bonds  issued  by  the  State  in  aid  of  the  bank. 
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After  paying  the  stock  loan  mortgage  of  Brfghain  by  the  sale  of  tlio 
property  on  the  sixth  of  August,  1842,  there  remained  the  balance  wo 
Lave  before  noticed  in  the  hands  of  Farmer.  Tiio  bank  took  the  mort- 
g»ge  irom  Farmer  on  tito  fourteenth  of  August,  1842,  eight  dnys  nOcr 
the  8ale,  upon  the  same  property  he  purchased  at  the  sale,  to  secure 
payment  for  tlie  seventy-five  shares  of  stock  sold  as  Brighaui^<i  and 
purcliased  by  Farmer,  and  also  to  secaro  a  stock  loan  to  him.  Under 
tUe  aspect  tiio  case  presents,  we  conclude  the  decision  had  iu  the  court 
below  should  be  maintained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  witli  costs. 

Rehearing  refused. 


^.*v. 


Xo.  IDS. — Sarah  A.  Bell  and  Husband  v.  B.  Silbernagel  &  Co. 

The  authorization  of  the  wife  by  the  hnsband  to  institnte  and  prosecute  a  snit  in  the  court 
below  includes  the  authority  to  take  an  appeal  ffom  the  jud^nent  rendered  against 
the  wife. 

An  action  to  annul  a  jodgmont  can  not  be  maintained  if  all  the  parties  to  the  suit  in  which, 
it  was  rendered  ure  not  made  parties  to  the  suit  to  annuL 

APPEAL  from  the  Fourteenth  Judicial  District  Courf,  parish  of 
Morehouse.  Bay,  J.  Newton  <&  Hall  and  D,  C,  Morgan,  for  plain- 
tiff and  appellant.     Todd  <&  Brigham^  for  defendants  and  appellees. 

Wylt,  J.  The  motion  to  dismiss  this  appeal  because  the  plaintiftV 
the  appellant,  a  mavicd  woman,  is  not  authorized  by  her  husband  or 
tlie  court  to  prosecute  it,  is  not  well  taken. 

Her  husband  having  made  himself  a  party  to  the  suit  below  for  the 
express  purpose  of  authorizing  his  wife,  authorized  all  ordtTs  obtained 
in  that  court  in  lier  belialf,  among  them  was  the  order  of  appeal 
obtained  on  motion. 

We  think  authority  to  prosecute  a  suit  means  authority  to  prosecuto 
it  to  completion  and  in  all  courts  necessary  to  its  completion. 

The  plaintiff  enjoins  tlie  execution  of  the  judgment  which  slie  con- 
tcssed  in  favor  of  the  defendants,  B.  Silberoagel  &  Co.,  in  December, 
186S,  and  seeks  to  annul  said  judgment  upon  the  grounds  stated  in 
lier  petition. 

The  defendant,  Bw  Silbernagel,  excepted,  or  the  ground  that  the 
other  members  of  the  firm  of  B.  Silbernagel  &  Co.  (now  in  liquidation) 
nnd  «o-owners  of  the  judgment  sought  to  be  annulled,  have  not  been 
t'ited  and  their  names  have  not  even  been  mentioned  in  the  petition  of 
tAie  plaintiff. 

On  til  is  cxeeption  the  suit  was  dismissed,  and  the  plain  tilF  appeals. 

We  think  the  court  did  not  en.  If  the  plaintiff  desired  to  annul 
the  judgment,  she  should  have  caused  all  the  co-owners  thereof  to  be 
72 
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made  parties  to  licr  suit.  Because  the  names  of  the  members  of  the 
firm  of  B.  Silberna^cl  &  Co.  were  not  set  out  in  the  judgment  she 
confessed,  whicli  was  not  necessary  in  tliat  cose,  is  no  reason  why  siie 
43hould  bo  permitted  to  set  it  aside,  and  thereby  destitute  the  owners 
of  their  property  without  notice. 

The  exception  setting  out  the  names  of  the  co-owners  of  tlie  judg- 
ment, tlie  members  of  the  firm  of  B.  Silbernagel  (in  liquidation),  was 
filed  on  tlie  seventeenth  day  of  December,  1869;  it  was  not  tried  and 
•disposed  of  till  the  suit  was  dismissed  thereon,  October  21,  1870. 

The  plaintiff  had  for  nearly  one  year  notice  that  tlie  co-owners  of 
the  judgment  were  not  made  parties  to  her  action  to  annul  it,  and  she 
«eems  to  have  made  no  effort  to  bring  the  parties  into  eourU  Such 
negligence  in  practice  will  not  be  sanctioned  by  the  court. 

Judgment  affirmed. 


23    570 
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No.  199. — J.  Graham,  Auditor,  r.  G.  W.  &  J.  T.  Tignoii  et  al. 

.Prescription  ruiiH  agniiist  all  persons  except  Biich  as  arc  included  in  some  oxcoption  cstablisUcd 

by  lavr.    C.  C.  3540.    Tbe  State  does  not  fall  witbin  any  of  tbo  express  exceptions  to  tho 

current  of  prescription. 
Promissory  notes  given  in  favor  of  tbe  Auditor  of  Public  Accounts  for  tbc  sale  of  scbool 

lands  belonging  t«  tbe  State,  are  tborcfore  prescribed  by  Ave  years,  tbo  same  as  if  they 

belonged  to  an  individual. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  iiariah  of  Clai- 
borne.    EfjaUy  J.    J,  D,    ^Vatkins,  for  plaintiff  and  appellant.    J. 

TT.  Wilson ^  ioY  defendants  and  appellees. 

TALiAFEiaio,  J.  Two  of  the  defendants  in  this  case  having  pur- 
-chased,  under  an  act  of  the  Legislature  approved  eighteenth  March, 
1858,  one-half  of  the  sixteenth  or  school  section  of  land  within  one  of 
the  townships  lying  in  the  parish  of  Claiborne,  executed,  in  solido  with 
their  surety,  nine  several  promissory  notes,  each  for  $88,  dated  first 
October,  1859,  and  payable  consecutively,  one  note  each  year,  on  the 
first  of  October,  with  its  accruing  interest  from  date,  with  special  . 
mortgage  on  the  land  purchased.  These  notes  were,  in  conformity 
with  law,  drawn  payable  to  E.  W.  Robertson,  then  Auditor  of  Public 
Accounts,  or  his  successors  in  office.  None  of  these  notes  having  been 
paid,  the  present  pl(\intiff,  in  his  official  capacity,  brings  this  suit  to 
'enforce  payment. 

The  defense  is  prescription.  The  judge  a  quo  sustained  the  plea  as 
to  the  first  six  notes  of  the  series,  and  rendered  judgment  against  4hc 
defendants  for  the  remaining  three,  according  to  their  tenor,  but  with- 
out enforcement  of  tlie  mortgage.  From  this  judgment  the  plaintiff 
lias  appealed. 

The  sole  question  in  this  case  is,  does  prescription  run  against  the 
'State  on  the  notes  sued  upon  f    The  defendants  rely  upon  articles  3521 
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and  3540  of  the  Civil  Code,  and  upon  Beyeral  decisions  of  the  Snpreme 
Court  of  the  State,  and  especially  upon  that  of  Pepper  v,  Danlap,  9 
Ad.<  137.  Article  3521  declares  that  ^'prescription  runs  against  all 
persons,  unless  they  are  included  in  some  exception  established  by 
law.'^  Article  3540  declares  that  "  all  actions  on  bills  of  exchange, 
notes  payable  to  order  or  bearer,  except  bank  notes,  those  on  all  effects 
negotiable  or  transferable  by  indorsement  or  delivery,  and  those  on  all 
promissory  notes,  whether- negotiable  or  otherwise,  are  prescribed  by 
five  years."  It  is  held  by  the  defendants  that  these  articles  of  the 
Civil  Code  have  a  clear  and  direct  application  to  the  case  at  bar,  the 
State  being  a  body  politic  or  person,  and  the  action  being  upon  a 
promissory  note. 

Oar  Code  seems  clearly  to  determine  that  prescription  applies  without 
discrimination  unless  where  there  are  express  exceptions.  We  find  no 
express  exception  in  ^etvor  of  the  State.  In  the  case  presented,  we 
think  prescription  does  apply.  The  notes  sued  upon  are  secured  by 
mortgage,  and  tlio  plaintiff  prays  that  the  mortgage  bo  recognized  and 
enforced.  We  think  the  court  a  qua  should  have  so  decreed,  and  in 
tliis  respect  the  judgment  should  be  amended. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  bo  amended  so  as  to  embrace  the  order  now  rendered, 
that  the  mortgage  of  plaintiff  be  recognized  and  enforced  as  prayed 
for,  and  that  the  lands  stipulated  in  the  petition  of  plaintiff  and  the 
act  of  mortgage  made  part  thereof,  be  seized  and  sold  to  pay  and  satisfy 
the  three  ])romis8ory  notes  and  interest  for  which  judgment  was  ren- 
dered by  the  court  a  qna^  and,  as  thus  amended,  the  judgment  be 
affirmed,  witli  costs  in  both  courts. 


No.  207. — Amanda  J.  Spires,  Wife,  v.  D.  S.  McKelvy,  her  Husband — 

John  Chaffe  So  Bro.,  Interveners. 

A  judgment  of  Reparation  of  property  between  the  hoslMUid  and  wife  Is  void  if  not  followed 
by  a  bona  fide  execution  thereof,  either  by  payment  ao  far  as  the  husband's  estate  can 
meet  her  demands,  which  most  appear  by  authentic  act,  or  by  an  uninterrupted  suit  to 
ejiforce  payment. 

If  the  wife  has  obtained  Judgment  of  separation  of  property  firom  her  husband,  which  has 
become  void  on  account  of  non-exeoution  thereof,  she  is  at  liberty  to  disregard  it  entirely 
and  commence  proceedings  lor  a  separation  de  novo.    6  An.  213. 

APPEAL  from  the  Fourteenth  Judicial  District   Court,  parish  of 
nichlaud.    liay,  J.     Wells  &  Williams^  for  plaintiff  and  appellee. 
E,  W,  Drake,  for  interveners,  appellants. 

Howell,  J.  In  June,  1870,  the  plaintiff  inctituted  this  suit  to  dis- 
solve the  community  between  herself  and  her  husband  and  to  recover, 
with  mortgage,  the  sum  of  $1500  (less  $380  paid  on  account),  proceeds 
-of  cotton  sold  by  him,  stating,  in  her  petition,  that  in  April,  1868,  she 
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obtained  judgment  against  him  for  a  separation  of  property  and  the 
whole  of  said  amount  claimed  herein ;  '^  but "  (in  tlic  words  of  the 
petition)  "being  uuinstructed  as  to  her  duty  she  did  not  have  tlie- 
same  published,  nor  did  she  have  execution  issued  until  said  judgment 
had  become  a  nullity;  lience  she  brings  this  suit  de  noi'o,  showing  that 
she  has  preserved  her  mortgage  rights  and  is  entitled  to  have  them, 
enforced.'* 

The  answer  is  a  general  denial.  John  ChafTo  &  Bro.,  mortgage 
creditors  ot  the  liusband,  intervened  to  oppose  plaintiff's  demand, 
charging  the  suit  to  be  fraudulent  and  collusive  ;  setting  up  the  plea 
of  res  judicata  as  between  plaintiff  and  defendant,  and  denying  that 
plaintiff  has  any  cause  of  action  against  her  husband. 

On  the  trial  jilaintiff  introduced  in  evidence  the  judgment  obtained 
by  her  in  April,  1863,  awarding  her  a  separation  of  property  and  the 
/  sum  of  $1500,  with  five  per  cent,  interest  from  twentieth  January,. 
1868y  and  mortgage  to  date  from  firet  of  April,  1866.  This  judgment 
was  recorded  on  the  eighth  November,  1869.  She  also  introduced  the 
following  agreement: 

''  It  is  agreed  by  the  counsel  for  the  plaintiff  and  interveners  in  the 
above  case,  that  the  amount  claimed  by  the  plaintiff  from  McKelvy,. 
her  husband,  is  for  cotton,  which  McKelvy  used  and  which  formed 
part  of  the  succession  of  John  Stout,  foimer  husband  of  plaintiff,  and 
which  was  gathered  on  said  Stout's  place  in  the  fall,  aiter  his  death  in 
the  summer  of  1862,  his  wife,  the  plaintiff  herein,  having  a  community 
interest  in  said  cotton  and  being  administratrix  for  John  Stout's  estate 
at  the  time  the  cotton  was  gathered.  It  is  further  admitted  that 
McKelvy  received  and  used  said  cotton  in  April,  1866.'* 
The  defendant  is  shown  to  be  embarrassed  with  debt. 
Judgment  was  rendered  in  favor  of  plaintiff,  dissolving  the  com- 
munity  and  for  $1120,  with  interest  irom  date  of  filing  petition,  and 
mortgage  on  defendant's  property  to  date  from  first  May,  1666, 
and  dismissing  the  intervention;  from  which  judgment  intervenors 
appealed. 

The  plea  of  res  judicata^  if  sustained,  would  leave  plaintiff  with  a 
good  and  valid  judgment  of  separation  of  property  and  for  the  sani 
adjudged  to  her,  with  all  her  mortgage  rights  upon  her  husband's 
property,  to  date  from  first  April,  1866,  which  would  be  more  effective, 
probably,  against  the  intervenors  than 'the  one  sought  in  this  suit. 
However  this  may  be,  the  plea  does  not  seem  to  be  well  made.  In  the 
case  of  Dawson  v.  Creditors,  6  An.  213,  the  court  recognized  ih«  right 
of  a  wife  to  disregard  a  judgment,  previously  obtained,  bnt  not  pub- 
lished and  executed,  and  to  sue  de  navoy  on  the  principle  that  said 
judgment  was  a  nullity.  It  seems  to  be  well  settled  that  a  decree  of 
separation,  whatever  its  terms,  does  not  separate  the  parties  in  prop* 


MONROE,  JULY,  J  871.  573 

AmandA  J.  ^ires,  Wife,  v.  MoKelvy,  ber  Hasband. 

«rty.  It  entitles  the  wife  to  a  separatioD,  but  will  be  without  effect, 
«Yeii  between  tlie  parties,  if  not  followed  by  a  bona  fide  execution 
•either  by  payment  of  her  claims,  so  far  as  the  husband's  estate  can 
meet  them,  made  to  appear  by  authentic  act,  or  by  a  non-interrupted 
«nit  to  obtain  payment. 

Upon  the  merits,  the  judgment  does  not  seem  to  be  fully  sustained. 
From  the  statement  of  facts,  agreed  to  by  counsel,  it  seems  tliat  the 
«)tton,  sold  by  defendant  for  his  own  benefit,  belonged  to  the  succes- 
sion of  a  former  husband  of  plaintiff  and  administered  by  lior.  It 
does  not  appear  that  this  succession  had  been  settled  and  all  the  prop- 
erty vested  in  plaintiff.  The  most  that  can  be  presumed  in  her  favor 
is  that  one-half  of  the  community  belonged  to  her  and  not  that  one 
particular  niece  of  property  or  the  half  of  any  particular  sum  belonged 
to  her. 

Considering  the  somewhat  irregular  pleafTings  and  manarcment  of 
this  case,  we  think  justice  requires  it  to  be  remanded  to  enable  the 
parties  to  establish  their  rights  witk  more  certainty. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  this  cause  remanded  to  be  proceeded  with  in  accordance  to  law, 
plaintiff  and  appellee  to  pay  costs  of  appeal. 


No.  188. — Julia  Christian,  Administratrix,  et  als.,  v,  Alvinia   C. 

Lassitgr  and  Husband. 

The  issaiof;;  of  an  execution  a<:^n8t  the  adminUtrator  in  his  individual  capacity,  on  his 
failure  to  pay  the  judj^ncnt  creditors  of  the  succession  out  of  the  fnuds  of  t)ie  estate 
adjudged  to  be  in  his  hands,  is  a  sufficient  compliance  with  the  requirements  of  articles 
1035,  1056  and  1057  of  the  Codo  of  Practice  to  authorize  proceedings  by  the  creditor 
against  the  surety  on  the  administrator's  bond. 

In  such  a  suit  the  surety  on  the  bond  can  not  plead  the  defense  that  the  debt  on  which  the 
Judgment  against  the  snocosslon  is  based  was  prescribod  at  the  time  of  its  rendition. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.  Hay^  J.  Todd  &  Briglw/m  and  Neioion  &  Hall,  for 
plaintiffs  and  appellees.  S.  O.  Parsons  and  E.  W.  Eichardaon,  for 
•defendants  and  appellants. 

Wtlt,  J.  The  plaintiffs,  Julia  Christian,  administratrix,  Charles 
H.  Morrison  and  Mary  A.  E.  Wroten,  as  surviving  partner  in  com- 
manity  of  E.  B.  Wroten,  deceased,  vsufructuary  and  tutrix  of  her 
minor  children^  have  instituted  this  suit  against  the  defendants,  the 
representatives  of  W.  R.  Lassiter,  deceased,  to  enforce  the  collection 
^f  judgments  which  they  hold  against  the  succession  of  Reuben 
McMiehael,  Lassiter  being  one  of  the  sureties  on  the  bond  of  James 
K.  McMiehael,  the  administrator  of  said  estate.  The  facts  are  cor- 
rectly stated  by  the  plaintiffs  and  are  the  following*: 

Mrs.  Julia  A.  Christian,  administratrix  of  the  succession  'of  Charles 
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A.  Christian,  deceased,  obtained  a  Judgment  against  the  succession  of 
lleuben  McMichael,  deceased,  i*epresented  by  James  N.  McMichael,  ns^ 
administrator,  in  suit  No.  3645  on  the  docket  of  the  Twelfth  District 
Court,  parish  of  Morehouse,  styled  Julia  A.  Chrlstmn,  administratrix^ 
V*  James  N.  McMichael,  administrator,  for  the  sum  of  $1390,  with  eight 
per  cent,  per  annum  interest  on  $1250,  from  tlie  first  January,  1860, 
and  on  $140  of  said  amount,  the  same  rate  of  interest  from  >tlio  sixtl> 
of  March,  1861,  together  with  all  costs  of  suit. 

E.  B.  Wroten,  now  deceased,  obtained  the  judgments  in  the  suit  of 
E.  B.  Wroten  v.  James  N.  McMichael  et  al.,  numbered  respectively 
3400  and  3490  on  the  docket  of  the  Twelfth  District  Court,  parish  of 
Morehouse,  amounting  in  the  aggregate  to  the  sum  of  $2540,  with 
eight  per  cent,  interest  on  the  sum  of  $1520,  from  the  first  of  Januaiy, 
1861 ;  and  from  the  first  of  January,  1861,  to  the  first  of  March,  1881,. 
a  like  rate  of  interest  on  the  same  amount;  and  tJie  samo  ^ate  of 
interest  on  $1130,  from  the  first  of  March,  1861,  and  costs  of  both  suits. 

C.  II.  Morrison,  the  other  plaintiff,  held  two  mortgaged  notes,  dated 
Bastrop,  Louisiana,  December  15,  1859,  for  $400  each,  and  due, 
respectively,  on  or  before  the  first  day  of  January,  1861,  and  1862,  and 
payable  to  the  said  Morrison,  or  bearer,  with  eight  per  cent,  interest 
from  date  until  paid,  and  signed  by  E.  McMichael. 

On  the  thirtieth  day  of  May,  1866,  James  N.  McMichael,  administra- 
tor, filed  in  tl^  Twelfth  District  Court  of  the  parish  of  Morehouse  a 
provisional  account  of  his  administration  of  the  estate  of  the  said 
Beuben  McMichael,  deceased,  which  said  account  was  of^posed  by  all 
these  plaintiffs  on  various  grounds,  as  will  be  seen.  Opposition  of 
Julia  A.  Christian,  administratrix,  and  amended  opposition ;  opposi- 
tion of  E.  B.  Wroten;  opposition  of  Morrison. 

All  these  oppositions  were  tried  in  the  parish  court  of  the  parish  of 
Morehouse  and  judgment  rendered  thereon  on  the  twenty-sixth  day  of 
May,  1869,  and  in  this  judgment  the  account  of  the  administrator  wa& 
corrected  in  many  particulars,  and  $17,490  was  the  amount  shown  to 
be  in  the  hands  of  J.  N.  McMichael,  administrator  of  the  funds  of  the 
estate. 

It  was  ordered  that  the  several  oppositions  filed  be  sustained  and 
the  administrator  required  to  pay  to  plaintiffs  their  several  amounts, 
as  set  forth  and  claimed  in  this  suit. 

Notice  of  this  judgment  was  served  on  James  N.  McMichael  on  the 
seventh  day  of  June,  1869,  and  the  return  of  the  sheriff  thereon  states: 
^'I  made  personal  service  by  handing  J.  N.  McMichael,  administrator, 
a  certified  copy  of  this  notice  of  judgment,  and  at  same  time  I  asked 
him  if  lie  intended  paying  this  judgment,  or  the  claims  on  which  it 
^f  as  rendei^d,  and  he  replied  that  he  could  not  pay  it — that  he  had. 
nothing  to  pay  with.*' 
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The  plaintiff  then  caused  execution  to  issue  against  James  N. 
McMichael,  and  tlie  slieriff  was  unable  to  find  any  property  belonging 
to  him  to  be  seized  under  tlie  wiit,  after  calling  on  M -'Michael  and  the 
plaintifFs  in  this  suit,  to  point  out  property ;  and  each  and  all  of  them 
failing  to  point  out  property,  he  then  called  on  L,  P.  Williams  and 
Alvinia  C.  Lassiter,  wife  of  Williams,  to  point  out  property  belonging 
to  J.  N.  Mc^Iichael,  to  bo  seized  under  the  writ,  which  they  failed  ta 
do,  and  the  same  was  returned  in  no  part  satisfied. 

Having  failed  entirely  to  find  property  out  of  which  to  enforce  their 
rights  under  4heir  judgments  and  clt^ims,  as  herein  set  forth,  plaintiffs 
faaye  instituted  this  suit  against  AlTinia  C.  Lassiter  and  husband,, 
representing  the  only  surety  ou  the  bond  of  said  administrator  in  said 
parish. 

The  petition  alleges  there  has  been  a  breach  of  the  said  bond  given 
by  James  N.  McMichael,  as  administrator^  that  tlie  siiid  bond  was 
executed  ou  the  ninth  of  January,  1862,  tor  the  sum  of  $30,000;  that. 
W.  £.  Lassiter,  deceased,  was  one  of  the  sureties  ou  the  same ;  that  he 
left  an  only  child,  the  said  Alvinia  0.  Lassiter^  wife  of  L.  D.  Williams^, 
both  of  whom,  immediately  upon  his  death,  took  possession  of  hia 
entire  estate,  and  by  their  acts  and. declarations  have  accepted  the 
same,  purely  and  simply,  and  made  themselves  liable  for  all  the  debta 
of  his  succession. 

The  defense  set  up  is  embodied  in  two  exceptions  filed  and  in  the- 
answer,  in  substance  as  follows : 

''That  this  suit  was  premature,  plaintiffs  not  having  taken  the- 
necessary  stops  to  enforce  payment  of  the  principal  obligor,  James  N» 
McMichael,  no  motion  having  been  made  by  them  compelling  the  said 
McMichnel,  as  administrator,  to  file  a  brief  statement  of  his  condition 
with  regard  to  the  succession  of  Beuben  McMichael,  deceased,  and  no 
execution  could  legally  issue  against  said  administrator  until  this  had 
been  done;  denies  that  any  legal  notice  of  plaintiffs'  judgment  was 
{^ervcd  on  the  administrator;  that  E.  B.  Wroten,  whose  succession  is. 
not  made  a  party,  is  without  any  legal  representative ;  that  the  debts 
of  Christian  and  Morrison  were  prescribed  when  the  Judgments  were. 
r;;D(lercd,  and  the  prescription  of  txQ  years  pleaded ;  that  the  judg- 
ments of  the  parish  and  district  courts  are  erroneous  and  those  of  the 
iormer  void,  for  want  of  jurisdiction,"  etc. 

Upon  tliese  issues^  the  parties  went  to  trial,  and  there  was  judgment 
iu  fiivor  of  Christian,  administratrix,  and  Mrs.  Wroten,  for  the  amount 
of  their  judgments,  interests  and  costs;  and  there  was  judgment  in 
lavor  of  tlie  defendants,  Lassiter  and  husband,  and  against  plaintiff, 
Morrison,  rejecting  his  demand,  with  costs. 

from  this  judgment  in  favor  of  plaintifiGs,  the  defendants  have  ap- 
pealed, and  tlie  plaintiff,  Morrison,  has  also  appealed* 
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As  to  the  prematurity  of  the  suit^  the  plaintiffs  not  having  taken 
necessar}'-  steps  to  enforce  payment  against  the  administrator,  the 
principal  obligor,  according  to  articles  1055,  1056,  1057,  Code  of  Prac- 
tice^ we  will  remark  the  record  of  this  case  shows  a  sufficient  com- 
pliance with  those  articles.  No  motion  was  necessary  to  compel 
McMicliael,  the  administrator,  to  file  a  brief  statement  of  his  condition 
in  order  to  ascertain  the  amount  of  funds  of  the  succession  in  his 
hands.  The  account  which  he  filed  and  which  was  homologated  after 
the  trial  of  the  oppositions  of  the  plaintiffs,  showed  that  he  had 
$17,490,  more  than  sufficient  to  pay  them.  Ho  was  duly  notified  of 
the  judgment  on  the  oppositions,  in  which  he  was  required  to  pay 
plaintiffs  out  of  the  funds  shown  to  be  in  his  hands. 

After  his  refusal  to  pay  them,  as  ordered  by  the  court,  they  caused 
■execution  to  issue  against  him,  individually,  and  used  every  means  to 
enforce  payment  from  him  before  instituting  this  suit  against  the  heir 
of  the  surety  on  the  administrator's  bond. 

In  Wells  i;.  Roach,  10  An.  543,  where  the  curator  had  died,  it  was 
deemed  sufficient  to  take  a  rule  on  his  administi^ator  to  compel  pay- 
aent  of  the  judgment  against  him  for  funds  found  to  be  due  by  the 
<iurator.  On  the  discharge  of  the  rule  that  the  administrator  of  the 
curator  had  no  funds,  suit  against  the  sureties  on  tlie  bond  of  t!ie  de- 
linquent curator  was  held  not  to  be  premature.  In  that  case,  as  in 
this,  the  question  was  whether  "the  necessary  steps  had  been  taken'' 
to  enforce  payment  against  the  principal  obligor  before  suing  his 
sureties  f 

As  to  the  prescription  of  the  claims  on  which  the  judgments  of  the 
opponents  are  based,  we  will  remark  that  is  no  defense  to  the  suit  on 
the  bond  of  the  administrator  against  his  surety.  The  surety  has  no 
interest  in  pleading  a  prescription  that  docs  not  inure  to  the  benefit  ot 
his  principal  obligor,  the  administrator.  The  prescription  of  the 
claims  of  the  plaintiffs  was  for  the  benefit  of  the  succession,  the  heirs 
or  creditors. 

If  the  administrator  holds  $17,490  for  the  estate,  it  is  to  mm  imma- 
terial to  whom  the  court  directs  it  to  be  i>aid,  whether  to  the  creditor;* 
or  heirs.  He  is  bound  to  pay  it  to  some  one  on  the  order  of  the  court. 
This  is  his  duty  as  legal  mandatory.  And  the  obligation  of  the  surety 
on  his  bond  is  that  he  will  perform  his  duty ;  that  he  will  faithfully 
keep  the  funds  intrusted  to  him  and  apply  them  as  directed  by  the 
court.     Succession  of  Johnston,  1  An.  76. 

The  other  objections  urged  by  the  defendants  are  unworthy  of 
serious  consideration.    20  An.  512^  11  An.  78. 

It  is  therefore  ordered  that  the  judgment  herein,  as  to  the  plaintiff, 
Julia  Christian,  administratrix,  and  the  plaintiff,  Mary  A.  £.  Wroten, 
tutrix,  etc.,  be  affirmed,  and  as  to  the  plaintiff,  Morrison,  that  it  be 
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aDDolIed;  and  it  is  sow  ordered  that  Charles  H.  Morrison  recover 
judgment  against  the  defendant,  Alvinia  C.  Lassiter,  for  eight  handred 
doUara,  with  eight  per  cent,  per  annam  interest  thereon  from  fifteenth 
December,  1859,  and  costs. 

It  is  further  ordered  that  the  appellant,  Alvinia  C.  Lassiter,  pay 
costs  of  appeal. 


No.  261. — John  N.  Catlett  r.  Heffner  &  Likens. 

A  Bint  bronght  on  an  obligation  that  is  not  dne,  is  premature,  and  shoold  b«  dismissed,  leaving 
the  party  to  bis  remedy  when  the  obligation  matures.  C.  P.  158.  A  sequestration  may, 
however,  issue  where  a  privilege  exists,  notwithstanding  the  principal  obligation  is  not 
yet  due.    C.  P.  275. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Leviscc,  J.    Nutt  &  Leonard^  for  plaintiff  and  appellee.    A.  W.  O. 
Hicks  J  for  defendants  and  appellants. 

Wtly,  J.    The  case  is  correctly  stated,  by  the  defendant  Heffner 
and  is  tlie  following : 

This  suit  "ivas  filed  on  the  twenty-sixth  November,  1868,  to  enforce 
tiie  collection  of  a  note  for  $1038  43,  due  the  first  of  January,  there- 
after, and  to  have  enforced  a  mortgage  upon  one  acre  of  land,  and  fix- 
tures and  appurtenances,  given  to  secure  the  payment  of  the  note.  The 
plaintiff  alleges  tlmt  the  defendant  had  unlawfully  removed  a  saw  and 
grist  mill,  a  portion  of  the  property  mortgaged,  off  the  premises  to 
another  place  within  the  jurisdiction  of  the  court,  and  that  he  iears 
nnd  believes  they  will  remove  said  property  out  of  the  State  before  he 
can  have  the  benefit  of  his  mortgage,  and  that  he  fears  and  believes 
they  will  conceal,  part  with  or  dispose  of  said  property  during  the 
pendency  of  the  suit,  and  prays  for  writs  of  sequestration,  directing 
the  sheriff  to  sequester  and  take  into  his  possession  said  property,  and, 
after  all  legal  notices  and  delays,  that  he  have  judgment  against  de- 
fendants, in  solido,  for  said  sum  and  interest,  and  that  his  mortgage  bo 
recognized  and  enforced.  On  the  same  day  the  judge  ordered  writs  of 
sequestration  to  be  issued.  The  writ  was  issued,  aud  the  sheriti 
sequestered  one  saw  mill,  machinery  and  tackle  in  the  possession  ot 
defendant,  Heffne'*  ^ 

The  defendants  appeared  and  pleaded  the  prematurity  of  the  action, 
and  prayed  its  dismissal.  On  the  same  day  they  also  filed  a  motion  to 
dissolve  the  writs  of  sequestration.  On  the  eighteenth  of  February, 
1870,  the  defendant  Heffner  reconvened  for  damages  against  the  plain- 
tiflf,  and  the  court  ordeted  the  exception,  motion  to  dissolve,  and  plea 
ia  reconvention  to  be  referred  to  the  merits.  Death  of  defendant 
Likens  was  suggested,  and  leave  granted  to  revive.  Upon  these  plead- 
ings the  court  rendered  judgment  for  the  amount  of  the  note^  and 
73 
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ordered  the  property  mortgaged  to  be  sold,  and  Bustaiaed  the  writ  of 
geqnestratioD,  and  rejected  the  reconvention al  demand,  and  defendant 
Heftner  appealed. 

We  think  the  plea  of  the  prematarity  of  the  action  should  havepre- 
Tailed.  The  not«  which  the  plaintiff  declared  was  due  him  on  the  d.iy 
the  suit  was  filed,  November  26,  1868,  was  not  due  till  the  first  day  of 
January,  1869.  The  prayer  of  the  petition  is  for  a  writ  of  sequestra- 
tion, that  said  Heffner  &  Likens  ^'  be  cited  to  answer  hereto,  and  after 
legal  notice  and  dela3'S,  your  petitioner  have  judgment  against  thcra, 
in  solido,  for  said  sum,  and  interest  and  costs,  recognizing  his  mortgage 
as  herein  set  forth,  and  ordering  the  same  to  bo  enforced,^'  etc. 

The  suit  is  to  collect  tlie  debt,  to  have  the  mortgage  recognized,  and 
to  sequester  the  property.  Because  the  plaintiff,  under  the  state  of 
facts  contemplated  by  article  275  C.  P.  may  sequester  the  mortgaged 
property  to  prevent  its  removal  from  the  State  "  before  lie  can  have 
tbe  benefit  of  his  mortgage,"  whether  the  same  be  due  or  not,  docs  not 
give  him  greater  rights  than  the  mortgage  gave  or  the  debtors  have 
consented  he  should  have,  as  to  the  time  at  which  he  may  enforce 
payment.  The  remedy  contemplated  by  articles  203  and  275  C.  P.  is 
conservatory  only^  it  is  for  the  purpose  of  preventing  the  removal  of 
the  property  from  the  State  before  the  mortgagee  "can  have  the 
benefit "  of  his  special  mortgage.  They  were  not  intended  to  alter  the 
stipulation  in  the  contract  fixing  the  date  at  which  the  obligation  was 
to  mature.  That  was  the  accident  of  the  contract,  which  it  was  lawinl 
for  the  parties  to  agree  upon.  In  this  case  the  law  which  the  parties 
made  to  themselves  provides  that  the  debt  shall  become  duo  January 
1,  1669,  and  article  lilS  C.  P.  says:  "  Wlien  the  demand  is  prema- 
ture, that  is  to  say,  when  the  action  has  been  brought  before  the  debt 
has  become  due,  the  suit  must  be  dismissed,  leaving  to  the  party  his 
right  to  bring  his  action  in  due  time." 

We  do  not  understand  that  articles  208  and  275  C.  P.  were  intended 
to  modify  or  make  an  exception  to  the  rule  announced  in  article  158. 

It  is  true,  in  the  case  belore  us,  the  debt  had  matured  before  tbe 
judgment  was  rendered.  But  if  the  principle  contended  for  by  tbe 
plaintiff  be  acknowledged;  it  would  bo  extending  these  articles  for  a 
purpose  not  contemplated  by  them.  Any  fact  or  cirenihstADce  jasti- 
lying  the  application  of  the  remedy  provided  in  them,  would  have  the 
practical  clfeck  of  altering  the  contract  or  the  terms  of  the  principal 
obligatioL  Tlio  accessory  obligation  of  mortgage  or  the  remedy  pro- 
vided therefor,  would  annul  a  material  stipulation  in  the  principal 
obligation,  to  wit,  the  date  of  payment  consented  to  by  the  parties. 
If  a  debtor  may  be  sued  two  months  before  his  note  is  due,  becanae  of 
.  the  application  of  a  remedy  appertaining  to  the  accessory  right  of 
mortgage,  he  may,  on  the  same  principle,  be  sued  ten  years  before  the 
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debt  has  become  exigible.  Tbe  court  would  tbus  be  called  upon  to 
enforce  an  obligation  tbat  the  parties  Lave  consented  Blionld  not  be 
enforced  till  a  given  time  in  the  future,  and  practically  to  enforce  a 
contract  not  made  by  the  partiea.  As  the  defendants  could  not  be 
gammoned  to  trial  for  judgment  on  the  debt  before  it  was  due,  the 
demand  should  be  dismissed  under  article  158  C.  P.  This  would  not 
dismiss  the  demand  for  a  sequestration,  which  was  not  premature,  but . 
was  permitted  by  article  275  C.  P.  But  this  demand,  it  appears  from 
the  evidence,  was  made  without  sufficient  cause.  The  defendants 
were  not  about  to  remove  the  property  from  the  State.  The  seques- 
tration should  therefore  be  dismissed,  for  want  of  just  cause. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and 
that  this  suit  be  dismissed  at  plaintiff's  costs,  without  prejudice  to  his- 
riglit  to  bring  his  action  in  due  time.     C.  P.  158. 


No.  2.33.— C.  Yale,  Jr.,  &  Co.  v.  J.  G.  Handle  &  Co. 

Adv  part^-  intercBted  in  a  jiid<niient  may  have  the  same  revived  hy  causing  the  Judgment 
debtor  to  bo  cited  before  the  coart  which  rendered  the  judgment,  before  prescription  has 
accmed.  The  restraining  of  the  execution  of  a  Judgment  by  a  writ  of  ix^onotion  sued 
out  by  the  judgment  debtor,  does  not  interrupt  the  current  of  prescription.  If,  tliero* 
fofre.  more  than  ten  ye.ir8  are  allowed  to  elapse  from  the  date  of  the  rendition  of  the 
jadgment,  without  causing  the  judgment  debtor  to  be  cited,  the  judgment  is  prescribed. 

4PPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Jack- 
son. JEgan,  J.  James  E.  Hamleit  and  John  Young,  for  plaiatiffs 
and  appellants.    Bicliardson  dk  McEnery,  for  defendants  and  appellees. 

LuDELiNG,  C.  J.  This  is  a  suit  to  revive  a  judgment  obtained  on 
the  first  of  October,  1858.  The  petition  was  filed  on  the  second  of 
August,  1870,  and  on  the  same  day  service  of  "notice  of  tlie  proceed- 
ings" was  acknowledged  for  one  of  the  defendants,  and  citation  was 
served  on  the  other  on  the  fourth  of  August,  1870.  More  than  ten 
vears  had  elapsed  between  the  rendition  of  the  judgment  and  the 
institution  of  this  suit,  and  the  judgment  was  extinguished  by  the 
prescription  of  ten  years^  which  has  been  pleaded  in  tliis  case,  unless, 
in  the  interim  the  course  of  prescription  had  been  interrupted  by  a 
citation  to  revive  the  judgment. 

** Hereafter  all  judgments  for  money,  whether  rendered  within  or 
without  the  State,  shall  be  prescribed  by  the  lapse  of  ten  years  from 
the  rendition  of  such  judgment;  promdcd,  however,  tliat  any  party 
interested  in  any  judgment  may  have  the  same  revived  at  any  time 
befoie  it  is  prescribed^  by  having  a  citation  issued  according  to  law  to 
tbe  defendant  or  his  representatives,  from  the  court  which  rendered 
the  jadgment,"  etc.    Acts  of  1853,  p.  250. 

It  is  contended  that  inasmuch  as  the  execution  of  the  judgment  was 
restrained  by  an  injunction  sued  out  by  the  defendants,  prescription 
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was  Baspended  daring  the  pendency  of  that  suit,  nnder  the  eqnitable 
maxim,  **  contra  non  valentem  agere  non  currit  prescripth.*^  A  Buffi- 
«ient  answer  to  this  is  that  prescription  is  the  creature  of  positive  law, 
which  can  not  be  overruled  by  a  principle  ot  equity.  The  law  is 
mandatory,  and  courts  are  bound  to  obey  it.  No  citation  was  issued 
to  the  defendants,  in  a  suit  to  revive  the  judgment,  until  long  after 
the  judgment  had  been  extinguished  by  proscription. 

It  is  therefore  ordered  and  ac(jadged  that  tlie  judgment  of  the  court 
o  qua  be  affirmed,  with  costs  of  appeal. 


No.  242.— Eliza  W.  Woolet  v,  E.  K.  Russ,  Sheriff,  et  al. 

A  parish  Jadge  who  grants  an  order  of  injunction  from  the  diBtrict  court,  in  the  alraencA 
fhim  the  parish  of  the  district  judge,  has  no  power  or  authority  afterward  to  set  aside 
sach  order  on  bond. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Bossier. 
Levisee,  J.     Griffin  &  Snider^  for  appellees.    J.  D.  WaikinSj  for 
third  opponents,  appellants. 

Wtly,  J.  On  the  twentieth  day  of  August,  1870,  the  plaintiff  filed 
A  third  opposition,  and  enjoined  E.  K.  Kuss,  sheriff,  irom  selling  the 
land  described  in  the  petition  to  satisfy  the  writ  of  seizure  of  Carroll. 
Hoy  &  Co.  i;.  the  Succession  of  Samuel  Harrison,  deceiised,  on  the 
^ound  that  she  acquired  the  property  at  the  succession  salo  of  said 
Samuel  Harrison,  her  deceased  husband,  being  a  partner  in  community 
•of  the  deceased  and  administratrix  of  his  succession ;  that  said  sale 
Tras  regular  and  legal;  that  by  it  the  mortgage  given  to  said  Carroll, 
Hoy  d&  Co.  by  the  deceased  became  extinguished.  She  further  avers 
that  all  the  property  of  said  succession  has  been  sold,  and  the  pro- 
ceeds thereof  applied  to  the  payment  of  the  debts  set  out  on  the 
tableau;  that  her  final  account  was  duly  homologated  and  the  admin- 
istration discharged  without  opposition. 

The  suit  was  filed  in  the  district  court,  and  the  injunction  waft 
rgranted  by  the  parish  judge,  the  district  judge  being  absent.     Citation 
was  served  upon  the  sheriff,  but  not  on  the  other  defendants,  Carroll, 
Hoy  &  Co.     On  the  third  of  September,  1870,  the  injunction  was 
ordered  to  be  set  aside  by  the  parish  judge  on  the  bond  of  Carroll, 
Hoy  &  Co.,  and  on  the  same  day  the  sheriff  sold  and  adjudicated  to 
them  the  property  in  dispute  in  part  satisfaction  of  their  writ  of  seiz- 
tire.    On  the  sixth  of  September,  1870,  the  suit  of  third  opposition  was 
•called  in  the  district  court  and  default  entered,  and  on  the  twelfth 
judgment  was  rendered  in  favor  of  the  ])laintiff,  perpetuatin*?   the 
injunction  sued  out  by  her,  and  quieting  her  title  and  possession  of 
the  land  in  dispute,  and  decreeing  the  nullity  of  the  order  of  the  par- 
ish judge  setting  nside  on  bond  the  injunction  pending  in  said  district 
«ourt,  as  though  the  same  had  never  been  granted. 
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From  this  judgment  Carroll,  Hoy  &  Co.  have  appealed.  Tbej  assiga 
for  error,  apparent  on  the  face  of  the  record,  that  said  jiidgnjent  i» 
null  and  void,  both  as  to  perpetuating  the  injunction  and  annulling 
the  sheriff's  sale  at  which  they  bought  the  laud,  because  they  were 
never  cited  or  appeared,  and  were  condemned  without  a  hearing;  that 
the  slieriff,  Russ,  is  now  out  of  office,  and  had  no  interest^  that  the 
jadguient  was  without  parties  and  null. 

We  entirely  concur  with  the  district  judge  that  the  parish  judge  was 
without  jurisdiction  to  set  aside  the  writ  of  injunction  pending  in  the 
district  court,  and  his  order  to  that  effect  was  an  absolute  nullity,  and 
the  iuj unction  remained  as  though  the  same  had  not  been  grauted. 

We  think  the  defendants,  Carroll,  Hoy  &  Co.,  should  have  been 
cited,  and  the  court  erred  in  rendering  judgment  without  making  thenk 
parties;  the  sheriff  who  was  cited,  having  no  personal  interest,  was- 
ratlier  a  nominal  party. 

Justice  requires  this  cause  to  be  remanded  in  order  to  make  proper 
parties,  and  to  try  the  third  opposition  and  injunction  sued  out  by  the 
plaintiff. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and 
that  this  cause  be  remanded  for  new  trial ;  that  the  order  of  the  parish 
judge  setting  aside  the  injunction  and  aU  the  proceedings  thereunder, 
be  annulled  and  avoided,  and  that  the  injunction  be  restored.  It  is. 
farther  oi'dered  appellee  pay  costs  of  appeal. 


No.  186. — J.  B.  Payne  v.  S.  G.  Ferguson,  Curator. 

The  aclcnowledginent  in  nrriting  of  service  of  citation  of  appeal  by  tho  attorneys  of  the* 
appellee,  who  Ls  a  nonresident,  proves  a  legal  service  of  citation  of  appeal. 

The  allegation  in  the  petition  of  appeal  that  the  appellant  is  a  Judgment  creditor  of  the  snc- 
eesaion  to  an  amount  above  five  hundred  dollars,  with  a  certified  copy  of  the  jndgraent 
annexed,  is  sniflcient  to  establish  an  appealable  interest  from  a  judgment  ordering  the< 
sale  of  the  property. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  More- 
house. James  Bussey,  Parish  Judge.  D.  0.  Morgan,  for  plaintiff 
and  appellant.    Todd  (&  BrigJiam,  for  defendant  and  appellee. 

Wtly,  J.  The  motion  to  dismiss  this  appeal  for  want  of  service  of 
citation  on  the  appellee  or  his  advocate,  according  to  article  582  C.  P.,. 
and  because  the  appellant  does  not  show  an  appealable  interest,  can. 
not  prevail. 

The  attorneys  of  record  of  the  plaintiff,  the  appellee,  a  nonresident,, 
acknowledged  in  writing  service  of  tho  citation  of  appeal,  and  this, 
appeal  is  from  the  judgment  they  obtained  in  behalf  of  the  plaintiff.. 
We  think  the  service  acknowledged  by  the  attorneys  of  record  in  thi» 
case  is  the  very  thing  that  article  582  C.  P.  contemplates,  in  the  ab- 
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scnce  of  the  appellee.     The  duties  of  the  advocate  are  presnmed  to 
continue  till  final  judginent  in  tlie  court  to  which  the  appeal  is  taken. 

The  appellants,  John  Henry  &  Co.,  have  annexed  to  their  petition 
for  an  appeal  a  certified  copy  of  the  judgment  lor  $dOO,  which  they 
hold  agajpst  the  succession  represented  by  the  defendant.  They  show 
an  appealable  interest. 

The  plaintiff,  an  acknowledged  and  judgment  creditor  of  tho  succes- 
sion of  James  T.  Payne,  took  a  rule  upon  the  delendant,  representing 
«aid  Buccesnion,  to  compel  the  sale  of  the  property  thereof  to  pay  his 
<:laim,  whicli  amounted  to  upward  of  $20,000. 

In  answer  to  the  rule,  the  curator  averred  that  it  would  be  injurious 
to  creditors  to  sell  the  property  at  the  time ;  that  at  the  death  of  J.  T. 
Payne  tlie  laborers  on  the  plantations  belonging  to  him  were  under 
contract  for  the  year;  that  provis!ons,  teams  and  farming  implements 
>Iiad  been  obtained,  and  that  under  the  circumstances  he,  the  curator, 
-with  the  consent  of  the  creditors,  was  carrying  on  said  plantations  for 
the  u!^e  of  the  creditors;  that  the  laborers  have  an  interest  in  said 
crops,  «nd  it  was  impossible  to  place  a  proper  value  thereon;  besides, 
the  mules  used  on  said  plantations  were  needed  to  gather  and  prepare 
the  crops  for  market.    He  therefore  opposed  the  sale 

The  rule  came  ou  to  trial,  and  on  the  fifteenth  day  of  August,  1870, 
the  court  gave  judgment  for  plaintiff,  ordering  the  sale  of  all  the  prop- 
■crty,  and  icquiring  a  supplemental  inventory  of  certain  other  property 
•omitted  in  the  original  inventory. 

The  appellants,  John  Henry  &  Co.,  obtained  judgment  against  the 
.-succession  on  the  second  of  June,  1871,  and  on  the  thirteenth  of  the 
«ame  month  obtained  an  order  of  devolutive  appeal  from  the  judgment 
•on  the  rule  obtained  nearly  twelve  months  previously.  No  fraud  is 
alleged,  and  the  evidence  on  which  the  rule  was  made  absolute  and  the 
sale  ordered,  seems  to  be  sufficient  to  justify  the  decree  of  the  court. 

We  do  not  see  that  the  plaintiff,  an  acknowledged  creditor  for  a 
large  sum,  and  holding  a  special  mortgage  on  part  of  the  property, 
-was  unreasonable  or  acted  illegally  in  demanding  the  sale  of  the  prop- 
erty to  pay  his  claim.  C.  P.  articles  990,  991,  992.  He  had  this  right, 
and  there  is  no  evidence  that  he  ever  renounced  it.  If  he  consented 
to  let  the  curator  continue  the  cultivation  of  the  crops  after  the  death 
•of  J.  T.  Payne,'  that  did  not  deprive  him  of  the  exercise  of  his  legal 
rights.  If  the  property  has  been  sold  under  the  order  of  the  court, 
^and  the  proceeds  in  the  hands  oi  the  curator  represent  its  valoo  tho 
appellants,  John  Henry  &  Co.,  are  not  precluded  from  asserting  their 
claim  to  the  proceeds. 

We  we  no  reason  to  disturb  the  Judgment. 

It  i»  tiicrefore  ordered  that  the  judgment  herein  be  affirmed.     It  is 
fn.  ther  ordered  that  appellants  pay  costs  of  appeal. 
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No.  250. — Succession  of  E.  H.  Dickson  v.  Succession  op  D.  P. 

Dickson. 

Id  this  case  the  evidence  thowa  that  E.  H.  Dickson,  tiie  administrator,  sold  a  crop  of  cotton 
in  1859.  belonj^ing  to  the  estate  he  represented,  and  placed  the  proceeds  thereof  in  tho 
hands  of  his  commission  merchants,  Hawkins  &  Norwood,  of  New  Orleans;  that  he  was 
an  heir  of  the  estate ;  that  the  other  heirs  were  made  aware  of  the  fsct,  and  made  no 
objection  thereto ;  that  soon  after  the  death  of  the  administrator  Hawkins  &  Norwood 
failed ;  that  the  heirs  took  no  steps  to  get  the  proceeds  of  the  sale  of  the  cotton  after  the 
death  of  the  administrator  and  before  tho  faUare  of  the  commission  mercluuits,  Hawkins 
&  Norwood.  * 

Held— That  nnder  this  state  of  facts  the  heirs  eonld  not  recover  fix>m  the  estate  of  tho 
administrator  the  amonnt  of  the  proceeds  of  the  sale  of  cotton  belonging  to  the  estate  he 
represented  which  bad  been  placed  by  him  in  the  hands  of  the  commission  merchants. 
Hawkins  &  Norwood,  who  had  subsequently  tailed,  becanse  l^e  money  was  placed  thero 
with  the  knowledge  of  the  heirs,  who  made  no  objeeticm  thereto,  and  because  no  miscon- 
duct  on  the  part  of  the  administrator  was  shown. 

APPEAL  from  tbe  Parish  Court  of  Bossier.  LewiSf  Parish  Jadge. 
Biehard  W.  Tui-ner,  for  plaintiff  and  appellant.  Chriffin  dc  Snider, 
for  defendant  and  appellee. 

LuDELiNGy  C.  J.  This  snit  was  brought  to  recover  $14,324  99,  on 
the  ground  that  during  the  administration  of  the  succession  of  E.  H. 
Dickson,  the  administrator,  D.  F.  Dickson,  sold  a  crop  of  cotton 
belonging  to  the  succession  without  authority  of  law,  and  that  he  left 
a*id  placed  tho  proceeds  thereof  in  the  hands  of  Hawkins  &  Norwood, 
•commiHsiou  merchants  of  New  Orleans,  until  the  said  firm  failed. 

The  succession  of  £.  XL  Dickson  was  opened  in  the  spring  of  1859, 
<and  David  F.  Dickson  was  appointed  administrator  thereof.  Tho 
property  of  the  succession  inventoried  was  appraised  at  $95,350  75. 
No  cotton  appears  to  have  been  inventoried.  The  evidence  in  the 
record  shows  that  on  the  tenth  of  April,  18G0,  Hawkins  &  Norwood, 
commission  merchants  of  New  Orleans,  had  to  the  credit  of  the  estate 
of  £.  H.  Dickson,  $1G04  7i,  and  on  the  fifth  of  June,  1860,  tlie  pro- 
ceeds of  cotton  sold  by  J.  F.  Wyche  &  Co.,  amounting  to  $13,256  94, 
were  transferred  by  tliom  to  Hawkins  &  Norwood,  on  the  order  of  D. 
F.  Dickson,  administrator,  and  this  sum  was  placed  <o  the  credit  of 
£.  H.  Dickson  in  the  books  of  the  latter  firm. 

tOn  the  seventeenth  of  January,  1860,  all  tho  propoi-ty  iwentoried 
was  partitioned  among  the  heirs,  and  in  the  month  of  August,  1861, 
David  F.  Dickson  died,  without  having  been  discharged  from  the 
4idministration. 

It  is  proved  that  there  was  no  bank  m  Bossier  parish  receiving' 
•deposits,  and  none  in  New  Orleans  which  paid  interest  on  deposits 
from  1859  to  the  period  when  D.  F,  Dickson  died. 

It  does  not  clearly  appear  whether  the  cotton  sold  had  been  shipped 
"by  £.  H.  Dickson  or  David  F.  Dickson,  her  administrator.  But  it  does 
appear  that  Hawkins  &  Norwood  had  been  the  factors  of  £.  H.  Dick- 
son during  her  life;   that  she  was  in  the  habit  of  leaving  her  money' 
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with  them,  and  that  the  firm  was  in  good  standing.  It  farther  appears 
that  D.  F.  Dickson  was  an  heir  of  £.  H.  Dickson,  and  that  his  brothers^ 
M.  H.  Dickson  and  J.  W.  Dickson,  the  one  of  age  and  the  other  eman- 
cipated, were  present  in  the  parish  of  Bossier,  and  that  when  the  par- 
tition of  the  property  was  made  in  January,  1860,  the  father  and  tutor 
of  the  children  of  a  deceased  daughter  of  Mrs.  E.  H.  Dickson  was^ 
told  by  the  administrator,  D.  F.  Dickson,  that  there  was  a  large 
amount  of  money  belonging  to  the  estate  in  the  hands  of  Hawkins  & 
Norwood.  This  is.  proved  by  the  tutor,  Simpson  Newport,  himself, 
and  he  further  states  that  Hawkins  &  Norwood  told  him  they  would 
pay  him  the  portion  belonging  to  his  wards  if  he  would  get  the  proper 
authority.  Thus  it  appears  that  all  the  parties  interested,  personally 
or  through  their  legal  representatives,  knew  that  he  had  this  money  m 
the  hands  of  Hawkins  &  Norwood,  and  they  consented  to  let  it  remain 
there,  at  least  by  their  acquiescence,  and  after  his  death,  in  1861,  they 
neglected  to  attend  to  their  interests  or  to  have  his  succession  opened 
until  after  tlie  close  of  the  late  rebellion.  Every  administrator  is^ 
bound  to  take  care  of  the  property  intrusted  to  him  as  a  prudent  per- 
son, and  io  render  an  account  of  the  fi*uits  and  revenues  of  the  prop- 
erty, and  he  is  responsible  for  damages  occasioned  by  his  misconduct* 
C.  1147. 

The  record  discloses  no  misconduct  on  the  part  of  the  administrator. 
He  discharged  all  the  debts  of  the  succession,  having  paid  the  last  ot 
them  on  the  twenty-sixth  of  July,  1861,  a  few  weeks  before  his  death* 

We  think  the  evidence  does  not  justify  us  in  giving  judgment  on  the 
reconvention al  demand. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  affirmed,  with  costs  of  appeaK 


No.  255.— T.  C.  Kirk  v.  W.  M.  Folsom  et  al. 

If  goods  whlcli  have  been  shipped  in  good  order  have  been  lost  on  tho  royaffo  it  devolves  on- 
the  carrier  to  show  that  the  loss  was  occasioned  by  accidental  and  nncontrolable  events, 
which,  if  established,  the  harden  is  then  shifted  on  the  shipper,  before  he  can  bold  the 
carrier  liable,  of  showing  that  the  accident  to  the  boat  by  wliich  the  goods  were  lost  oc- 
corred  through  the  fault  of  the  carrier. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Levisee,  J.  Land  &  Taylor,  for  plaintiff  and  appellee.  Hutt  d;  Leon- 
ard, for  defendants  and  appellants. 

LuDELiNQ,  C.  J.  The  plaintiff  alleges  that  he  shipped  on  the  Mary 
EUen^  owned  by  defendants,  certain  goods  which  have  not  been  de- 
livered to  him,  and  that  the  defendants  owe  him  the  value  of  said 
goods.  The  defendants  allege  that  they  were  prevented  from  deliver- 
ing the  goods  by  an  accident,  caused  by  no  neglect  or  fault  on  their 
part. 
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The  goods  having  been  shipped  in  good  order  and  lost,  it  devolved 
on  the  defendants  to  prove  that  the  loss  was  occasioned  by  *'  accidental 
and  uncontrollable  events."  C.  C.  2754.  This,  we  think,  they  have 
done  in  this  case.  They  proved  that  the  boat  was  seaworthy,  and  that 
8lie  sunk  through  no  fault  of  the  defendants ;  and  several  experienced 
steam bo;it men  testified  that  **it  frequently  happens  that  a  steamboat 
will  receive  a  jar,  or  strike  something,  not  known  at  the  time,  and  in 
consi  que  nee  of  which  she  will  spring  a  butt  and  cause  a  leak,  which 
will  sink  the  boat  while  running,  or  even  while  at  the  landing,  without 
there  being  any  neglect  'or  carelessness  on  the  part  of  the  ofiScers  of 
the  boat."  The  evidence  satisfies  us  that  the  sinking  of  the  Mary 
Ellen  was  *'  occasioned  by  accidental  and  uncontrollable  events."  The 
accideutsil  sinking  of  a  boat  is  one  of  the  i>eril8  of  navigation  ex- 
cepted in  the  bill  of  lading;  but  if  the  sinking  might  have  been 
avoided  by  skill  and  diligence,  the  carrier  is  liable.  The  burden  of 
proof  to  establish  want  of  skill  or  diligence  in  the  officers  ot  the  boat,  is 
on  the  plaintiff,  who  asserts  it.  10  An.  413,  Price,  Frost  &  Co.  v.  Ship 
Uriel,  Master  and  Owners }  12  How.  270,  Clark  et  al.  v.  Barnwell  et  al.  - 

The  plaintiff  has  failed  to  jirove  any  want  of  skill  or  fault  on  the 
part  of  defendants. 

it  is  therefore  ordered,  and  adjudged  that  the  judgment  of  the  court 
a  qua  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor  of 
(letendants,  rejecting  plaintiff's  demand,  with  costs  in  both  courts. 

Rehearing  refused. 


No.  217.— R.  A.  Phelps,  Sheriff,  v.  J.  C.  F.  Taylor  et  al. 

The  possesion  of  the  lessee  to  the  premises  leased,  is  the  possession  of  the  lessor ;  the  lessee 
can  not  therefore,  dnrtng  the  time  of  the  lease,  contest  the  title  of  the  lessor. 

A  jndffment  that  has  been  rendered  against  a  party  who  has  not  been  cited,  is  void  and  will 
be  reversed  on  appeal. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  More- 
house.    Bay,  J.    I>.  0.  Morgan,  for  plaintiff  and  appellee.     Ti>dd 
d'  Brigham,  for  defendants  and  appellants. 

Howell,  J.  Plaintiff,  in  his  official  capacity,  sues  upon  two  notes 
given  on  third  January,  1870,  by  the  defendants  in  favor  of  D.  B. 
Douglas,  sheriff,  or  his  successors,  and  due  first  January,  1871,  for  the 
rent,  respectively,  ot  two  plantations  during  1870.  The  movables  on 
each  plantation  were  provisionally  seized.  One  of  the  defendants, 
Taylor,  the  lessor,  sets  up  an  anterior  title  from  one  Haddock  to  one 
plantation  and  a  prior  lease  of  the  other  from  one  Mrs.  Cleveland,  and 
alleges  that  the  sheriff  illegally  seized  both  plantations,  and  not  being 
able  to  resist  him,  he  consented  to  make  the  lease  and  give  the  notes 
sued  on,  and  he  asked  that  his  vendor  and  lessor  be  cited  in  wan-anty, 
14 
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and  the  plaintiff  in  said  seizure  be  cited  to  answer  his  demand  for 
damages.  The  otlier  defendant,  Todd,  was  not  cited  and  made  no  ap- 
pearance. 

Mrs.  M.  C.  Cleveland  presented  a  petition  of  intervention,  claiming 
to  be  the  owner  of  one  of  the  plantations  by  purchase  free  of  incum- 
brance, at  a  probate  sale  on  first  February,  18C0,  of  the  property  ot 
J.  W.  Cleveland,  deceased,  as  per  deed  from  W.  C.  Tait,  adminis- 
trator, which  property  she  alleges  was  illegally  seized  by  the  sheriff  iu 
the  suit  of  D.  Pipes  v,  W.  C.  Tait,  administrator,  and  W.  C.  Tait, 
and  under  said  seizure  claimed  and  exercised  the  right  to  have  the 
«ame  for  the  year  1870,  and  took  one  of  the  notes  sued  on,  to  which 
she  is  entitled,  and  she  prayed  that  the  plaintiff  and  defendants  be 
cited  and  she  have  judgment  on  said  note  against  the  makers.  This 
petition  seems  to  have  been  filed  by  the  clerk,  and  afterwards  counsel 
moved  that  the  intervention  be  allowed  and  served,  which  was  refused 
on  two  grounds  set  out  in  the  bill  of  exceptions  taken  to  the  relusal, 
to  wit :  Because  a  suit  was  pending  in  said  court  for  the  same  cause  of 
action  :  Because  intervenor  claims  the  nullity  of  the  lease  and  at  the 
«ame  time  demands  the  fruits  thereof.  A  judgment  was  rendered 
against  the  two  defendants  in  solidoj  and  they  took  a  devolutive  ap- 
peal. Mrs.  Cleveland  filed  a  bond  for  a  devolutive  appeal,  but  we  find 
no  order  of  appeal  asked  for  or  granted  on  her  behalf,  without  which 
there  can  be  no  appeal. 

We  have  stated  the  pleadings  at  unusual  length,  because  of  their 
peculiar  nature,  and  to  make  our  ruling  the  better  understood. 

The  defendant  Taylor  took  two  bills  of  exception,  one  to  the  sus- 
taining ot  plaintiff's  objection  to  having  the  warrantors  and  tlie  plain- 
tiff in  the  execution  cited,  and  the  other  to  the  refusal  to  allow  liim  to 
prove  by  the  sheriff's  return  that  said  officer  was  without  authority  to 
make  the  lease  sued  on.  The  action  of  the  judge  was  based  on  the 
grounds  that  the  pleadings  did  not  allow  such  parties  to  be  brought  in 
■and  such  proof  adduced. 

The  judge  did  not  err.  A  lessee  can  not  contest  the  title  of  his 
lessor  during  the  time  of  his  enjoyment  of  the  leased  premises.  The 
possession  of  the  lessee  is  the  lessor^s,  whose  title  the  former  can  not 
question.  10  La.  .362;  2  R.  461  -,  6  B.  139;  10  An.  622.  The  lessee  in 
this  case  did  not  offer  to  prove  that  ho  was  disturbed  in  his  possession 
during  the  year  for  which  rent  is  claimed  as  evidenced  by  his  notes 
sued  on.  The  judgment  against  him  was  correctly  rendered,  but  that 
against  Todd,  who  was  not  cited  and  made  no  appearance,  is  erroneous. 
This  the  plaintiff  admits. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
Bs  to  R.  B.  Todd,  and  affirmed  in  other  respects/  Costs  of  appeal  to 
be  paid  by  defendant,  Taylor. 
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No.  195. — Byrne,  Vance  &  Co.  v.  Isaiah  Garrett,  Executor. 

A  Judgment  is  prescribed  within  ten  years  from  its  rendition  under  the  act  of  1853.  The  fact 
that  a  case  was  several  years  iMndine  on  appeal  does  not  prevent  the  plaintiff  Irom  re* 
vivlng  the  ludjpnent.  Unless  revived  in  the  manner  indicated  in  the  statute,  it  may  pre* 
scribe  pending  the  appeal,  in  case  ten  years  elapses  from  the  date  of  the  signing  of  the 
Judgment,  li  the  Judgment  be  nrescnbed  for  wont  of  revival  within  ten  years,  the 
surety  on  the  appeal  bond  is  discharf^ed.  Where  the  debt  intended  to  be  secured  by  the 
appeal  bond  Ls  discharged  by  prescnption,  the  Judgment  debtor,  the  principal  obligor,  is 
xyleaaed.    Theretore  the  surety  on  the  appeal  bond  of  that  obligw  ia  also  duoharged. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    Say,  J.    Mairison  <&  Farmer^  for  plaiutifts  and  appel* 
lants.    Franklin  Garrett,  for  defendant  and  appellee. 

Wyly,  J.    This  is  a  suit  against  the  surety  on  an  appeal  bond. 

The  defense  is  the  judgment,  in  wliich  the  bond  was  given  in  order 
to  prosecute  the  appeal,  has  prescribed  by  the  act  ot  1853,  more  than 
ten  years  liaving  elapsed  from  its  rendition  in  the  district  court  before 
this  suit  was  instituted,  without  an  attempt  to  revive  it  under  said  act. 

On  this  exception  the  suit  was  dismissed,  and  the  plaintiffs  have 
appealed. 

Whether  the  prescription  announced  in  the  act  of  1853  began  from 
the  date  of  the  judgment  in  the  district  court  or  from  the  time  it  was 
affirmed  on  appeal,  is  no  longer  an  open  question.  That  act  provides 
that:  *' Hereafter  all  judgments  for  money,  whether  rendered  within 
or  without  the  State,  shall  be  prescribed  by  the  lapse  often  years 
from  the  rendition  of  the  judgment." 

''Kenditiou  of  the  judgment,"  in  the  act,  means  when  it  was  com- 
l»leted  by  the  signing  thereof  by  the  judge.    21  An.  293;  23  An.  176. 

The  object  of  the  bond  was  to  secure  the  execution  of  the  judgment 
if  the  appellate  court  should  render  judgment  against  the  appelLints. 

The  debt  intended  to  be  secured  by  the  bond  has  been  discharged 
by  prescription ;  the  defendant  in  that  judgment  no  longer  owes  the 
plaintiffs  therein;  there  is  no  longer  a  juridical  necessity  compelling 
the  judgment  debtor,  the  principal  obligor,  to  pay  the  debt  evidenced 
by  the  judgment.  If  the  principal  obligor  be  discharged,  the  surety 
of  that  obligor  is  also  discharged. 

The  judgment  was  the  highest  evidence  of  the  debt  which  the  prin- 
cipal obligor  in  this  case,  W.  S.  Grayson,  owed  to  .the  plaintiffs.  After 
the  rendition  of  that  judgment  he  could  not  set  up  the  same  cause  of 
action  in  another  suit  against  the  said  W.  S.  Grayson.  It  stood  as  the 
most  solemn  evidence  of  the  obligation  subsisting  between  the  parties. 
The  moment  this  jadgment  was  discharged  in  any  of  the  modes  pro- 
vided by  law,  W.  S.  Grayson,  the  defendant  therein,  was  released  irom 
his  legal  obligation  to  pay  the  plaintiffs.  The  discharge  by  prescrip- 
tion is  just  as  effectual  as  by  payment,  compensation,  voluntary 
reniis^sioii,  or  any  of  the  modes  by  which  legal  obligations  become  ex- 
tiuguishcd.  There  is  no  doubt,  then,  that  W.  S.  Grayson  was  released 
by  the  prescription  of  the  judgment.    It  follows,  as  a  necessary  con- 
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sequence,  that  the  surety  on  his  judicial  bond  of  appeal,  whose  suc- 
cession is  represented  by  the  defendant  herein,  is  also  discharged.  The 
defense  of  prescription  is  an  effectual  bar  to  recovery  in  this  case. 

The  fact  that  the  ca»e  was  several  years  pending  on  appeal  did  not 
prevent  the  plaintiffs  Ironi  reviving  the  jud  juicnt.  The  act  of  1853, 
fixing  the  prescriptions  of  judgments  at  ten  years  fi-oni  tlieir  rendition, 
also  provides  the  only  means  by  which  it  can  be  averted.  If  *the 
plaintiffs  have  neglected  to  apply  the  means  provided  in  that  act  to 
arrest  prescription  the  fault  is  attributable  to  themselves.  A  mortga<;o 
maj  perempt  pending  the  litigation  to  enforce  it,  if  not  reinscribed. 
In  like  manner,  under  the  statute  referred  to,  a  judgment  may  be  pre- 
scribed pending  the  prosecution  of  the  appeal,  if  not  averted  by 

« 

revival  within  ten  years  from  its  rendition. 
Judgment  affirmed. 


No.  208. — S.  GiROD,  Testamentary  Executor,  v.  Martha  Vines. 

In  an  action  to  rescind  a  sale  of  immovable  property  on  the  ground  of  lesion  beyond  moiety, 
parol  evidence  is  inadmissible  to  prove  that  there  was  another  consideration  which  entered 
into  the  contract  besides  that  expressed  in  the  deed.  In  such  action,  parol  evidence  ia 
only  admissible  to  show  the  value  of  the  property  at  the  date  of  the  sale. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish    of 
Eichland.    Bayf  J.     Todd  <&  Potts,  for  plaintiff  and  appellant. 
Eichardson  <&  McEnei'y,  for  defendant  and  appellee. 

This  case  was  tried  by  a  jury  in  the  court  below. 

Howell,  J.  The  plaintiff,  as  executor  of  Thomas  Williams,  de- 
ceased, instituted  this  action  to  rescind  a  sale  of  immovable  property 
made  by  Williams  to  the  defendant  on  the  twenty-third  December, 
1870,  on  the  ground  of  lesion  beyond  moiety.  The  defense  is  that,  for 
several  months  previous  to  the  vendor's  death  Ue  was  infirm  and  in 
declining  health;  that  plaintiff  gave  him  constant  care  and  attention, 
and  nuroed  him  at  his  urgent  request ;  and  that  her  services  in  that 
capacity  were  well  worth  $500,  which  sum,  in  connection  with  and  in 
addition  to  the  $100  expressed  in  the  act  of  sale,  was  the  cause  and 
consideration  of  the  property  sold  to  her.  She,  therefore,  alleges  that 
it  was  not  error,  imposition,  weakness  or  improvidence  on  the  part  of 
the  vendor  that  induced  him  to  make  the  sale,  but  that  a  full,  just  and 
legal  equivalent  was  given  by  her  for  the  land  in  question. 

A  verdict  and  judgment  were  rendered  in  favor  of  defendant,  and 
plaintiff  appealed. 

On  the  trial  plaintiff  reserved  bills  of  exceptions  to  the  admission 
of  parol  proof  of  any  price  or  consideration  not  expressed  in  the  act 
of  sale. 
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UDcLer  article  2276,- R.  G.  C,  the  evidence  objected  to  was  inadmis- 
sible, as  it  was  intended  to  prove  something  beyond  what  is  contained 
in  the  act.  ^'  When  parties  have  deliberately  put  their  engagements 
into  writing,  it  is  conclusively  presumed  that  the  whole  engagement  of 
the  parties  and  the  extent  and  manner  of  their  undertaking  was 
reduced  to  writing;  and  all  oral  testimony  of  a  previous  colloquium 
between  the  parties,  or  of  conversations  or  declarations,  at  the  time  or 
afterwards,  is  rejected."  Green,  on  Ev.,  vol.  1,  art.  275.  "  When  a 
contract  has  been  reduced  into  writing,  nothing  which  is  not  found  in 
the  writing  can  be  considered  as  part  of  the  contract."  Starkie, 
vol.  2,  p.  550. 

This  law  of  evidence  applies  to  the  instrument  attacked  in  this  suit. 
In  it  the  parties  agreed  and  stipulated  that  tlie  price  of  the  land  was 
$100,  and  they  can  not  show  by  parol  evidence  any  other  price.  Had 
tbey  intended  that  the  estimated  value  of  the  personal  services  of  the 
vendee  were  a  part  of  the  price,  in  addition  to  the  sura  paid,  they 
should  have  so  expressed  the  fact  and  the  amount  in  the  act.  The 
allegation  that  the  vendor  '*  was  aggrieved  by  the  said  sale  for  more 
than  half  the  value  of  said  land,^'  does  not  bring  the  case  within  the 
rule  invoked  by  defendant,  which  authorizes  parol  proof  of  error  or 
fraud  to  annul  written  contracts,  and  the  plaintiff  has  not  opened  the 
door  by  adducing  any  proof  of  such  error  or  fraud,  but  simply  as  to 
the  value  of  the  property  at  the  date  of  the  sale.  The  injury  com- 
plained of  is  in  the  price  agreed  on  between  the  parties,  as  evidenced 
by  their  written  contract,  which,  by  the  rules  of  evidence,  they  can 
not  contradict  by  parol  proof.  When  the  disparity  in  the  price  paid 
and  the  value  of  the  property  is  shown,  the  law  declares  tlus  injury, 
which  authorizes  the  rescission  of  the  sale.  The  defendant  does  not 
offer  to  prove  that  there  was  error  in  stating  the  price  to  be  $100 
when  it  should  be  $600,  as  was  actually  agreed  on,  but  janotlicr  and 
farther  consideration,  to  wit:  her  services,  which,  she  alleges,  are 
worth  $500. 

Upon  the  question  of  value,  the  answer  virtually  admits  it  to  be 
$600  and  the  testimony  of  several  witnesses  fixes  it  at  a  larger  sum. 

It  is  therefore  ordered  that  the  verdict  of  the  jury  and  the  judg- 
ment appealed  from  be  reversed,  and  that  there  be  judgment  in  favor 
of  plaintiff  as  testamentary  executor  of  Thomas  Williams,  deceased, 
rescinding  the  sale  of  land  described  in  the  petition  made  by  said 
Williams  to  the  defendant  on  twenty-third  December,  1870,  upon  the 
return  of  the  price  to  said  defendant,  and  thereupon  said  land  be  the 
property  of  the  succession  of  said  Williams ;  defendant  to  pay  costs 
in  both  courts. 

Rehearing  refused. 


590  SUPREME  COURT  OF  LOUISIANA, 

Peck  ot  aL  v.  G.  N.  Gillis  and  Hasband. 


No.  24C. — F.  C.  Peck  et  al.  v.  C.  N.  Gillis  and  HusbaDd. 

A  suit  for  separation  of  property  by  the  "wife  implies  a  relinqaishmont  of  the  community. 
When,  therefore,  as  in  this  case,  the  wife  has  obtained  a  Judgment  seputtting  her  in 
property  from  her  husband,  and  the  husband  retains  certain  lands  in  his  possession  and 
ander  his  control  during  the  time  of  the  execution  of  the  Judgment,  which  are  not 
claimed  or  sought  to  bo  placed  in  the  community,  but  are  treated  as  the  separate  prop- 
erty of  the  husband,  she  will  be  held  and  treated  as  haYing  relinquished  her  community 
rights  therein,  and  her  heirs  can  not  afterward  maintain  an  action  against  the  vendee  of 
the  husband  for  one-half  of  the  land  convoyed  by  him  on  the  ground  that  it  was  commu- 
nity property. 

APPEAL  from  tlie  Twelfth  Jadicial  District  Court,  parish  of  Cata- 
houla. Crawford,  J.  Garrett  de  Garrett  and  B,  W.  Richardson,  lor 
plaintiffs  and  appellants.    Mayo  tSc  Spencer^  for  defendant  and  appellee. 

AVi'LY,  J.  In  1841,  John  H.  Lovelace  married  the  mother  of  the 
plaintiffs,  Patience  J.  Lovelace,  owning  at  the  time  the  land  involved 
in  this  suit. 

In  1848  this  land  was  sold  under  a  judgment  against  him,  and  was 
hought  by  Truman  Phelps,  and  on  the  fifth  day  of  April,  1650,  it  was 
sold  by  Phelps  to  the  former  owner,  John  H.  Lovelace.  This  occurred 
during  the  marriage.  In  November,  1850,  Patience  Lovelace  instituted 
suit  as^ainst  her  husband  for  separation  of  property,  and  for  judgment 
for  $4000  paraphernal  funds.  On  the  fourteenth  day  of  June,  1851, 
judgment  was  rendered  in  her  favor  for  $500,  decreeing  a  dissolution 
of  the  community  and  authorizing  her  to  administer  her  own  property 
as  a  femme  sole.  This  judgment  was  executed  by  payment,  evidenced 
by  notarial  act,  in  October,  1851.  In  1853  Mrs.  Lovelace  died.  In 
1866  the  land  was  sold  by  John  H.  Lovelace  to  the  husband  of  the 
defeudant,  by  whom  it  was  conveyed  to  her  in  1868. 

Tills  suit  was  filed  on  the  eighteenth  day  of  February,  1871,  by  the 

heirs  of  Mrs.  Lovelace,  to  recover  the  undivided  half  of  the  land 

described  in  the  petition,  and  the  value  of  the  rents  thereof  for  the 

years  1868,  1869,  1870  and  1871,  on  the  ground  that  said  property,  so 

acquired  in  the  transfer  from  Phelps,  was  community  property,  and  at 

the  death  of  their  motlier,  in  1863,  the  ownership  of  said  undivided 

half  vested  in  them  as  her  heirs* 

The  defense  is : 

First — ^That  the  sale  to  Phelps  by  the  sheriff  was  so  irregular  that  it 

operated  no  divestiture  of  title,  which  remained  notwithstanding  iu 
John  H.  Lovelace,  who  owned  the  property  long  before  the  marriage 
with  the  mother  of  the  plaintiffs;  that  the  conveyance  from  Phelps  to 
Lovelace  was  without  warranty — ^was  merely  a  release  of  a  right  which 
was  not  valid,  for  the  purpose  of  securing  peace  and  avoiding  litiga- 
tion, and  was  not  such  implied  acknowledgment  of  the  title  in  Phelps 
as  to  preclude  him,  Lovelace,  from  disputing  it. 

Second — Conceding  the  validity  of  Phelps'  title  and  the  acquisition 
of  the  property  by  the  community  in  April,  1850,  still  the  plaintiffs- 
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can  not  recover,  for  the  reason  that  their  motlier,  under  whom  they 
claim,  sned  for  and  obtained  jadgment  dissolving  the  community,  and 
having  failed  to  accept,  ia  legally  and  conclusively  presumed  to  have 
reuonnced  it. 

Tiic  court  gave  judgment  rejecting  the  demand  of  the  plaintiffs,  and 
they  liave  appealed. 

We  entirely  concur  in  the  conclusion  of  the  district  judge. 

The  community  of  acquets  and  gains  was  dissolved  in  1851,  and  the 
jadgment  lor  th»  amount  of  her  paraphernal  iunds  has  been  duly 
executed.  A  suit  for  separation  of  property  implies  a  relinquishment 
of  the  community.  The  judgment  discharges  the  wife  from  its  liabili- 
ties upon  tlie  implied  relinquishment  of  her  residuary  right  in  the 
assets  thereof.  She  can  not  have  the  advantages  of  the  gains  and 
escape  tlie  encumbrances  imposed  npon  partners  in  community.  It  is 
true  that  article  2430  of  the  Bevised  Civil  Code  declares  that  '*the 
wile  who  has  obtained  the  separation  of  property,  may,  never thelessy. 
accept  the  partnership  or  community  of  gains,  which  has  existed  till 
that  time,  if  it  be  her  interest  to  do  so,  and  upon  her  contributing,  in 
ease  of  acceptance,  to  pay  the  common  debts.''  This  is  a  right  given 
to  the  wife,  which  she  may  exercise  after  her  separation  of  property^ 
provided  it  bo  to  her  interest  to  do  so,  and  upon  her  contributing, 
in  case  of  acceptance,  funds  to  pay  the  common  debts.  By  this  article 
she  is  only  restored  to  participation  in  the  common  property  existing 
at  the  time  of  the  separation  of  property,  hut  not  to  tlie  ;;ains  subse* 
qnently  acquired  by  the  husband  during  the  marriage.  It;  is  a  condi- 
tional restoration,  based  upon  the  consent  of  the  wife  to  pay  part  of 
the  debts,  in  order  to  take  part  of  the  property  belonging  to  the 
community  at  the  time  of  the  separation  of  property. 

It  is  not  a  right  which  the  wife  is  presumed  to  accept.  Having 
sought  to  escape  the  liabilities  of  the  community,  the  presumption  is- 
the  incumbrances  were  greater  than  the  value  of  the  common  prop- 
erty. Nevertheless,  the  article  referred  to  gives  the  wife  the  right,  if  it 
be  to  her  interest,  to  accept  the  community  of  gains  upon  contributing 
to  pay  the  common  debts. 

This  right  has  never  been  accepted  in  the  case  before  us.  The  con-* 
dition  upon  which  the  partial  restoration  contemplated  by  article  2430' 
should  take  place,  has  never  been  consummated.  The  mother  of  the 
plaintiffs  never  consented  to  pay  part  of  the  community  debts,  after 
the  separation  of  property,  in  order  to  participate  in  its  gains  existing 
at  the  time  of  the  dissolution  thereof. 

We  conclude  there  was  no  restoration  of  the  gains  of  the  community 
under  article  2430,  and  that  the  heirs  of  Mrs.  Lovelace  have  failed  to 
establish  their  title  to  the  property  in  dispute,  and  their  petitory  action 
must  fail. 

Judgment  affirmed. 
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No.  244. — ^JoHN  Ray  v.  J.  P.  Tatum,  Administrator. 

If  the  admin Utrator  haa  filed  a  claasiflcation  of  the  debta  due  by  the  aacoeMion,  and  baa 
obtained  an  order  of  the  parish  court  homologating  the  same,  then  a  creditor  vhow* 
account  has  been  thus  homologated  and  ordered  to  be  paid  out  of  the  funcs  in  liis  handH, 
may,  on  his  refusal,  cause  execution  to  issue  fh>m  the  pariah  court,  notwithstanding  the 
amount  is  above  five  hundred  dollars  or  above  the  ordinary  Jurisdiction  of  the  parish 
court,  the  Jurisdiction  of  the  parish  court  being  unlimited  in  purely  prolate  mattcm. 

APPEAL  from  the  Parish  Court,  parish  of  Jackson.     Nat  BiveSy 
Parish  Judge.    James  JS.  Hamlett,  for  plaintiff  and  appellee.    J^idd 
<&  Smith,  for  defendant  and  appellant. 

Taliaferro,  J.  The  defendant,  in  his  capacity  of  administrator^ 
having,  at  the  instance  of  the  plaintiff,  a  creditor  of  the  succession  of 
Sherrandy  filed,  in  obedience  to  an  order  of  tiie  parish  court,  a  classi- 
fication and  order  of  payments  of  the  debts  of  the  succession,  the 
plaintiff  was  placed  on  the  tableau  as  a  creditor  to  the  amount  of 
$985  90.  This  classification  was  duly  homologated  by  the  parish  court 
and  an  order  rendered  by  it  for  the  payment  ot  the  creditors  accord- 
ingly. After  the  lapse  of  more  than  ten  days  from  the  rendition  of 
the  judgment,  and  the  administrator  having  failed  to  make  payments 
ju  conformity  therewith,  the  plaintiff  took  a  rule  against  the  adminis- 
trator to  show  cause  why  execution  should  not  issue  against  him 
according  to  law  for  the  said  sum  of  $985  90,  with  interests  and  costs. 
The  admiuisirator,  in  answer  to  the  rule,  excepted  to  the  jurisdiction 
of  the  parish  court,  on  the  ground  that  tlie  amouut  sought  to  be 
enforced  exceeds  the  sum  of  $500.  The  exception  was  overruled  and 
the  rule  made  absolute.  From  this  judgment  of  the  parish  court  the 
defendant  appealed. 

The  proceeding  is  not  a  suit  for  or  against  a  succession.  In  accord- 
ance with  the  administrator's  own  exhibit  of  the  debts  of  the  estate 
and  with  the  order  he  proposed  to  pay  them,  a  judgmeut  was  rendered 
without  opposition,  homologating  the  tableau  and  ordering  the  pay- 
ment of  the  creditors  whose  debts  were  acknowledged  and  placed 
upon  it.  Article  983  provides  that :  '^  All  debts  in  money  wliich  are 
due  from  successions  administered  by  curators  appointed  by  courts 
and  by  testamentary  executors  shall  be  liquidated,  and  their  payment 
enforced  by  the  courts  of  probates  of  the  place  where  the  succession 
was  opened."  The  administrator  having  failed  to  pay  over  the  money 
in  his  hands  to  the  creditor  decreed  to  be  entitled  to  receive  it,  the 
creditor  is  authorized  by  articles  993  and  1057  to  take  out  execution 
against  him  and  cause  his  property  to  be  seized  and  sold  to  a  sufficient 
amount  to  pay  the  debt.  We  find  nothing  in  the  law  to  prevent  a 
creditor  from  enforcing,  in  this  manner,  payment  of  a  debt  ascertained 
hy  judgment  against  a  succession,  where  the  administrator,  having 
funds,  refuses  to  pay  it,  especially  when  he  is  ordered  by  the  proper 
court  to  make  the  payment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  parish  court  be  affirmed,  with  costs. 
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No.  203. — C.  H.  Morrison  v.  A.  F.  Flournoy  &  Co. 

iLn  aUorney  at  law  who  has  been  employed  is  under  obligation  to  give  advice  when  called 
upon  by  his  client,  and  he  ia  entitled  to  a  Jnst  compensctlou  therefor. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    £ay,  J.    Morrison  i&  Farmer,  for  plaintiff  and  appel* 
laut.    Ikiehardaon  (&  McEnery,  for  defendants  and  a^fpellees. 

WrLT,  J.    The  plaintiff  sued  the  defendants  on  an  account  of  $860 
for  professional  services,  as  follows: 
Pee  for  defending  suit  of  J.  H.  Brown  v.  A.  F.  Flournoy  &  Co. 

on  a  note  for  $752  25  and  interest (100  00 

Also,  suit  of  J.  A.  Coon,  administrator,  t^.  A.  F.  Flournoy  & 

Co.  on  note  for  $1050  and  interest 100  00 

Fee  for  adjusting  boundary  line  between  Flournoy  and  Noble.     150  00 
Pee  for  defending  suit,  R.  W.  &  B.  Richardson  v.  J.  H.  Brown 

&  Co.^  Flournoy  &  Co.,  garnishees 10  00 

Pee  ior  advice  and  assistance  in  arranging  and  compromising 

ten  to  filteen  thousand  dollars'  worth  of  debts  due  by  the 

Flournoys  in  New  York  and  Philadelphia 5(h)  0  # 

$860  00 

The  defendants  denied  generally  the  allegations  of  the  plaintiff. 

.my  admitted  having  employed  the  plaintiff  in  the  suits  of  J.  H. 
lirown  &  Co.  against  them,  and  J.  A.  Coon,  administrator,  against 
tbem,  but  aver  that  the  former  was  compromised  by  their  paying 
$500;  and  in  the  latter  they  were  damaged  by  following  the  advice  of 
the  plaintiff  in  going  to  trial,  in  whiqh  judgment  was  given  against 
them  for  $600,  whereas  they  could  have  compromised  it  at  $200.  They 
specially  deny  having  employed  the  plaintiff  in  the  compromise  and 
settlement  of  the  debts  of  A.  F.  Flournoy  &  Co.,  or  tliat  he  in  any 
manner  assisted  therein;  and  they  deny  that  he  was  employed  to 
adjust  the  boundary  line  between  themselves  and  John  H.  Noble,  and 
aver  that  he  was  the  agent  or  attorney  of  Mrs.  Copley,  from  whom 
they  acquired  the  property  contiguous  to  said  Noble,  and  that  it  was 
his  duty,  as  attorney  of  their  vendor,  to  adjust  said  boandary. 

The  court  gave  judgment,  on  the  verdict  of  the  jury,  for  $272  50  in 
favor  of  the  plaintiff,  and  he  has  appealed. 

The  case  presents  mainly  questions  of  fact,  and  the  evidence  is 
extremely  conflicting.  From  the  evidence,  we  are  satisfied  tbat  the 
plaintiff  was  consulted  in  regard  to  the  compromise  which  was  subse- 
quently accomplished  by  the  defendants  of  their  Northern  debts. 
Whether  they  expected  him  to  charge  for  advice  or  not,  is  immaterial. 
It  is  the  business  of  an  attorney  to  give  advice  when  called  upon,  and 
he  has  the  right  to  a  just  compensation  therefor.  From  the  evidence 
we  estimate  the  value  of  this  item  of  the  account  at  $250. 
76 
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From  tbe  evidence  we  estimate  the  value  of  the  services  mentioDecI 
in  the  other  items  of  the  account  as  follows:  For  defending  the  sait, 
Brown  &  Co.  v.  Floarnoy  &  Co.,  $75 ;  Coon,  administrator,  v  Floumoy 
&  Co.,  fee,  $100;  R.  W.  &  R.  Richardson  v,  Flournoy  &  Co.,  fee,  $10f 
services  in  arranging  the  boundary  between  Flournoy  &  Co.  and 
Noble,  $50.  The  account  of  plaintiff  is  satisfactorily  established  to  the 
amount  of  $485  in  the  aggregate. 

In  reference  to  the  damage  complained  of  in  the  conduct  of  the- 
defense  of  Coon  v,  Floumoy  &  Co.,  we  will  say  the  charge  is  not 
supported  by  the  evidence )  and  in  reference  to  the  services  in  the- 
adjustment  of  the  boundary  with  Noble,  the  defendants  have  not  showi> 
an  obligation  on  the  part  of  the  plaintiff  to  serve  them  without  the 
right  to  exact  remuneration  for  his  labor. 

It  is  therefore  ordered  that  the  judgment  herein  be  increased  to- 
$485,  and  as  thus  amended  let  it  be  affirmed,  appellees  paying  costs- 
of  appeal. 

rehearing  refused. 


No.  220. — John  Watt  &  Co.  v,  A.  R.  Hendry. 

Citation  of  renc^yal  of  a  Jadgnient  mast  issue  from  the  coart  that  rendered  tho  J aOgmentr 
-whether  the  defendant  resides  in  the  parish  -where  it  was  rendered  or  be  a  resident  of 
some  other  parish  of  the  State.    C.  P.  1G2.    An  exception  that  the  defendant  resides  in. 
another  parish  is  therefore  nnavailing.    Sach  citation  maj',  however,  issae  in  the  name- 
of  or  on  the  application  of  any  person  havini;  an  interest  in  the  judgment. 

The  giving  of  a  twelve  months'  bond  for  the  price  of  property  hid  in  under  oxecutioa  doc9- 
not  extinguish  the  debt  nor  noyat«  the  judgment.  If  the  bond  be  not  paid,  the  prescrip- 
tion applicable  to  judgments  can  alone  be  invoked  by  the  Jadgment  debtor. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  Cafji- 
lioula.     Crawford^  J.    B.  O,  Smithy  for  plaintiffs  and  appcUceB^ 
a,  W,  BicJuirdson  and  O.  Mayo,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  This  is  an  action  to  revive  a  judgment.  The 
defendant  filed  an  exception  to  the  proceedings  on  the  grounds  that  he- 
is  a  resident  of  the  parish  of  Franklin,  and  he  can  not  be  sued  in  tho- 
parish  of  Catahoula,  and  that  the  parties  plaintiffs  m  the  suit  are  not 
the  real  plaintiffs,  having  sold  their  judgment  to  one  Newman,  and 
that  Newman  can  not  prosecute  this  suit  in  the  name  of  John  Watt  & 
Co.,  a  firm  which  has  been  long  dissolved. 

There  is  nothing  in  the  record  to  show  whetlier  or  not  the  exception 
was  tried.    But  there  is  nothing  serious  in  it.     Tlie  act  of  1853  provides 
that  ''any  party  interested  in  any  judgment  may  have  the  same  revived 
at  any  time  before  it  is  prescribed,  by  having  a  citation  issued  accord- 
ing to  law  to  the  defendant  or  his  representative,  from  the  court  which: 
rendered  the  judgment.^'    This  is  one  of  the  exceptions  expressly  pro- 
vided by  law  to  the  general  rule  that  the  defendant  must  be  Btied« 
before  his  own  judge.    Ray's  R.  S.  'flection  2813;  C.  P.  article  162. 
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The  defendant,  in  Ms  answer,  alleged  that  the  judgment  was  extin- 
guished, because  a  twelve  months'  bond  had  been  given  Id  a  proceeding 
under  the  jadgment,  that  the  twelve  months*  bond  was  prescribed  by 
the  lapse  of  five  years,  and  that  therefore  the  judgment  itself  wu.s 
prescribed.  The  twelve  months'  bond  did  not  novate  the  judgment, 
and  whether  the  bond  given  for  the  price  of  property  sold  under  seizure 
be  extinguished  by  prescription  or  not,  does  not  affect  the  judgment. 
The  judgment  is  not  prescribed,  nor  has  the  bond  been  paid. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  affirmed,  with  costs  of  appeal. 

Mr.  Justice  Taliaferro  recused. 


No.  210. — State  of  Louisiana  ex  rel.  James  Graham,  State  Auditor, 
and  A.  Dublclet,  State  Treasurer,  v.  The  Judge  of  the  Eighth 
District  Court  of  the  Parish  of  Orleans. 

The  right  of  appeal  is  secured,  not  only  to  i|ll  parties  in  the  suit,  but  to  third  persons  when 
they  are  aggrieved  by  the  judgment,  if  the  amount  involved  is  sufficient  to  give  th« 
appellate  court  Jurisdiction.  C.  F.  571.  When,  therefore,  the  State  Auditor  and  State 
Treasnrer  are  made  parties  defendants  in  a  suit,  to  compel  them  to  register  bonds  of  the 
State  which  have  been  authorized  by  law  in  favor  of  a  railroad  company,  which,  registry 
by  these  officers  is  required  by  law  as  a  prerequisite  to  their  delivery  to  the  company, 
and  the  judgment  of  the  court  requires  them  to  make  such  a  registry,  then  and  In  such 
case  they  or  either  of  thorn  have  the  right  of  appeal  from  such  judgment  secured  to  them, 
if  the  bonds  sought  to  be  registered  are  sufficient  in  amount  to  give  the  appellate  court 
jurisdiction,  and  a  mandamus  will  issue,  on  application  of  the  Auditor  and  Treasurer  or 
I  either  of  them,  fVom  the  Snpromo  Court,  directing  the  judge  a  quo  to  grant  the  appeal. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  H,  C, 
Dibble,  Judge,  respondent.  John  JSay,  attorney  for  relators. 
Iloruor  &  JBenedietf  for  Auditor. 

LuDELiNG,  C.  J.  The  New  Orleans,  Mobile  and  Texas  Bailroad 
Company  instituted  proceedings  against  the  Auditor  and  Treasurer  of 
the  State  of  Louisiana  to  oompel  them  to  register  bonds  of  the  State 
in  favor  of  the  said  company  to  the  amount  of  $750,000,  in  accordance 
mOi  the  proTisions  of  the  act  No.  31  of  the  General  Assembly  of  1870. 
After  hearing,  the  judge  made  the  mandamus  peremptory,  command- 
ing said  officers  to  perform  the  acts  required  9f  them.  They  prayed 
for  an  appeal,  which  was  refused  by  the  judge.  Thereupon  a  writ  of 
mandamus  was  applied  for  to  compel  the  judge  to  grant  the  appeal. 

In  ]iis  answer  the  judge  assigns  two  reasons  for  his  refusal : 

First — Because  the  relators  failed  and  refused  to  make  proof  in  the 
lower  court  that  they  have  an  appealable  interest. 

Second — Because  the  Auditor  and  Treasurer  ''have  no  interest  which 
I  would  authorize  them  to  prosecute  an  appeal  before  this  honorable 
conrt,  and  they  have  no  constitutional  or  legal  right  to  prosecute  such 
nn  appeal  in  the  name  of  the  State." 
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State  ex  rel.  GrabMiif  Auditor,  and  Bubnclet,  Treaaarer,  v.  Judge  of  Eighth  District  Coart 

I.  The  object  of  the  proceeding  against  the  Auditor  and  Treasurer 
is  to  make  them  register  bonds  of  the  State  of  Louisiana  in  favor  of 
the  New  Orleans,  Mobile  and  Texas  Kailroad  Company  for  $750,OUO,  so 
that  said  bonds  might  be  delivered  to  them.  If  judgment  had  been 
rendered  against  the  railroad  company,  would  it  have  had  the  right  of 
appeal  under  the  allegations  in  the  petition  ?  We  can  not  coaceive 
that  there  could  be  a  doubt  of  this.  The  matter  in  dispute  is  the 
issuing  of  bonds  to  the  amount  of  $750,000;  the  registration  thereof 
by  the  Auditor  and  Treasurer  being  acts  which,  under  the  law  of  1870, 
should  precede  their  delivery  to  the  railroad  company. 

IL  The  Auditor  and  Treasurer  are  the  defendants  in  the  suit.  It 
would  be  most  strange  if  they  could  not  appeal  from  a  judgment 
Against  them,  when  the  matter  in  dispute  exceeds  five  hundred  dollars. 

The  cases  relied  on  by  the  judge  a  quo^  reported  in  9  An.  4U0,  and 
12  An.  498,  are  totally  inapplicable  to  this  case.  Article  5G4,  C.  P.^ 
declares  that  **  an  appeal  is  the  act  by  which  one  of  the  parties  to  a  suit 
Las  recourse  to  a  superior  tribunal,  in  order  to  have  a  judgment  of  an 
inferior  court  corrected.*'  This  right  is  secured  not  only  to  all  who 
iive  parties  to  the  suit,  but  to  third  persons  when  they  are  aggrieved  by 
the  judgment.     Art.  571  0.  P. 

We  consider  the  answer  of  the  judge  a  qtto  insufficient  to  justify  his 
refusal  of  the  appeal. 

It  is  therefore  ordered  that  the  Judge  of  the  Eighth  District  Court 
of  the  p.irish  of  Orleans  do  grant  a  suspensive  appeal  as  prayed  for, 
According  to  law. 


No.  231. — State  v,  R.  W.  Snow  and  John  J.  Hope. 

TThe  omlsBlon  of  the  district  attoniey  to  sign  the  finding  of  the  grand  Jnry,  wiU  not  avail  the 
anretios  on  the  hond  given  by  the  accuaed  before  the  indictment  waa  foond.    21  An.  600. 

"The  question  as  to  how  the  amonnt  came  to  be  -vr ritten  in  the  body  of  a  bond  given  for  the 
releaae  of  a  criminal  can  not  be  examined  in  a  soit  against  the  sureties  for  its  forfidture. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.  W,  J.  Q.  Baker,  Judge,  ad  hoc,  W,  W.  Farmer,  Dis- 
trict Attorney,  Fourteenth  Judicial  District,  for  the  State.  J*,  d;  X. 
J>.  McEnry  and  Siubbs  &  Cobb,  for  defendants  and  appellants. 

Howe,  J.  This  is  an  appeal  from  a  judgment  of  forfeiture  of  a  bail 
bond  for  $1000,  given  by  defendant,  Snow,  as  principal,  and  the  de- 
fendant, Hope,  as  surety. 

lirst — The  appellants  urge  that  the  indictment  found  by  tlie  grand 
jury  against  Snow  w^as  not  signed  by  the  district  attorney.     The  find- 
ing was  signed  by  the  foreman  of  the  grand  jury.    Admitting  that  the 
omission  of  the  usual  signature  of  the  district  attorney  at  the  foot  of 
the  indictment  was  an  irregularity  (and  as  to  this  we  express  no 
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opinion),  we  do  not  perceive  how  it  can  avail  the  appellants.  They 
^ve  the  bond  abont  a  year  before  the  indictment  was  found,  condi- 
tioned that  Snow  would  ''appear  at  the  next  term  of  the  court  and 
from  term  to  term,  and  there  remain  until  discharged  in  due  course  of 
law,  and  not  depart  thence  without  leave  of  the  court."  Instead  of 
iippenring  and  urging  the  alleged  irregularity  of  the  indictment.  Snow 
ran  awny  and  Hope  failed  to  produce  him  when  called  for.  The  con- 
dition of  the  bond  is  clearly  broken.  State  v,  Aiuslie,  13  An.  293; 
State  t).  Loeb,  21  An.  600. 

Second — The  appellants  complain  that  on  proceeding  to  perfect  the 
bond  the  State  offered  and  put  in  evidence  without  proof  oi  signature 
a  letter  of  Hope  dated  February  15,  1868,  authorizing  the  slK^riff  to  fill 
ap  with  the  amount  of  the  bail  a  blank  bond  which  Hope  had  left  with 
him.  We  are  unable  to  perceive  the  force  of  this  objection.  The 
letter  was  of  no  importance  either  for  or  against  appellants.  It  bore 
date  some  time  prior  to  the  filing  of  the  bond.  Tliere  is  no  pretense 
that  the  signature  to  the  bond  is  not  genuine,  that  the  amount  is  in- 
correct or  the  recitals  insufficient.  It  was  offered  by  the  State  as  a 
part  of  the  record,  and  it  is  rather  late  now  to  inquire  into  the  manner 
in  which  the  amount  came  to  be  written  in  the  body  of  the  instrument 
prior  to  its  being  filed. 

Judgment  affirmed. 


N'o.  277. — E.  E.  Marion  v.  B.  M.  Johnson,  8228.    E.  E.  Marion  v.  B. 

M.  Johnson,  8231. 

A  party  wlio  makes  ft  wall  that  has  been  constmoted  by  the  adjoining  proprietor,  one  in  com- 
mon. In  cars  the  obligation  to  pay  the  party  who  erected  it  one-half  of  the  original 
cost  thereof.  This  obligation  to  pay  one-half  its  costs  is  not  affected  by  the  fact  that  the- 
party  who  makes  ii  one  in  common,  is  the  owner  of  more  than  one-half  of  the  soil  on 
which  it  is  boilt    14  An.  338 ;  90  An.  554 ;  23  An.  114. 

A  party  who,  by  his  own  act  has  made  a  wall  that  has  been  built  between  himself  and  hiv 
neighbor,  one  in  common,  can  not  thereafter  put  any  additional  wall,  or  pat  an  iron  iront 
to  his  building  which  extends  beyond  the  centre  of  sach  walL  Any  attempt  to  do  so  will 
be  restrained  by  an  ipjunction,  and  the  party  thus  attempting  will  be  considered  a  tres- 
passer, and  will  be  condemned  to  pay  the  damages  caused  to  the  wall  in  conmion,  witlk 
▼indictive  damages  for  the  tort.    R.  C.  G.  67S. 

APPEAXi  from  the  Tenth  Judicial  District  Court,  parisli  of  Caddo. 
Levisee,  J.    Egan,  Williainson  <&  Wise,  for  plaintiff  and  appellant. 
Land  dc  Taylor,  for  defendant  and  appellee. 

Wtlt,  J.     These  two  suits  were  tried  together. 

In  the  first,  the  plaintiff  sues  to  recover  half  the  value  of  the  parti* 
tion  wall  which  the  defendant  is  making — a  wall  in  common. 

In  the  other,  she  enjoins  the  defendant  from  removing  bricks  be- 
yond the  middle  of  said  wall,  for  the  purpose  of  inserting  his  iroD 
front,  ayerring  that  he  has  removed  bricks  for  a  considerable  space  to 
the  injury  of  her  building,  called  the  Phoenix  House,  thereby  exposing 
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the  inner  wall  and  plastering  of  said  house;   and  she  claims  $1500 
damages  for  the  said  trespass  and  injury. 

In  the  first  case,  the  court  gave  judgment  for  the  plaintiff  for  $100 ; 
and  in  the  second,  dismissed  her  demand  and  dissolved  the  injuDction. 
From  these  judgments  the  plaintiff  appeals. 

The  questions  pi^esented  in  these  cases  are  neither  new  nor  difficult 
of  solution.  Under  the  settled  jurisprudence  of  this  State,  ''aparty 
who  exercises  his  right  of  making  a  wall,  one  in  common,  can  not  re- 
sist the  deuiiind  of  his  neighbor  who  erected  the  same,  for  one-half  ot 
its  value,  although  he.  may  have  a  claim  to  the  soil  upon  which  more 
than  one-half  the  wall  was  built."  Davis  v.  Grailhe,  14  An.  338  The 
facts  of  the  case  before  us  are  almost  identical  with  those  in  the  case 
referred  to,  and  for  the  reasons  therein  expressed  we  think  this  case 
should  have  the  same  conclusion.  It  is  also  well  settled  that  the 
party  building  a  wall  which  has  become  a  wall  in  common,  may  re- 
-cover from  the  other  one -half  the  original  cost  of  erecting  it.  20  Ad. 
^54;  22  An.  114;  and  authorities  there  cited. 

From  the  evidence  we  fix  the  cost  of  the  wall  at  one  thousand  dol- 
lars. For  one-half  thereof,  to  wit,  five  hundred  [dollars,  the  plaintiff 
«hould  have  judgment. 

In  reference  to  the  second  suit,  we  will  remark  that  the  defendant 
having  made  the  wall,  one  in  common,  had  no  right  to  put  his  iron 
front  beyond  the  centre  thereof;  and  that  the  removing  of  the  brick 
beyond  that  point,  so  as  to  expose  the  inner  wall  of  the  building  of 
the  plaintiff  was  a  trespass  for  which  she  ought  to  recover  actual  and 
vindictive  damages.  The  actual  damages  we  fix  at  one  hundred  and 
£fty  dollars,  and  the  vindictive  damages  at  three  hundred  and  filty 
-dollars.  There  is  no  force  in  the  plea  of  compensation.  The  plaiutifl 
is  not  the  debtor  of  the  defendant  for  the  soil  occupied  by  the  wall 
beyond  one-half  of  its  width.  It  still  remains  the  property  of  the 
latter.  The  construction  of  a  work  on  the  soil  of  another  imposes  no 
obligation  on  the  builder  thereof  to  pay  for  the  land.  The  remedy  of 
the  owner  in  such  case  is  provided  by  article  676,  Revised  Civil  Code. 
This  remedy  the  defendant  should  have  sought,  if  desirable,  before 
making  the  wall,  a  wall  in  common.  Having  claimed  the  right  ac- 
corded to  him  by  article  676,  he  can  not  escape  the  conditions  accom- 
panying tlie  exercise  thereof. 

It  is  therefore  ordered  that  the  judgments  in  these  coses  be  reversed, 
:aud  it  is  now  ordered  that  the  plaintiff  recover  judgment  in  the  first 
•case,  to  wit,  No.  8228,  for  five  hun<ired  dollars,  and  all  costs;  and  in 
the  other  case,  to  wit.  No.  8231,  it  is  ordered  that  she  have  judg- 
ment against  the  defendants  in  solido^  for  five  hundred  dollars,  and  also 
perpetuating  the  injunction  herein,  and  requiring  the  defendant-s  to 
remove  all  the  constructions  placed  by  them  beyond  the  centre  of  the 
common  wall,  and  also  pay  costs  of  both  courts. 
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Mrs.  Sarah  A.  Bell  r.  Francke  &,  BanneeL    Same  r.  DouglaBS,  SherifE^  et  ala. 

Xo.  192. — Mrs.  Sarah  A.  Bell  v,  Francke  &  Dankeel.  Same  r.  D.   §  ^ 

B,  Douglass,  Sherift',  et  als.  23  500 

I  51  482 
An  izyunction  irill  not  lie  to  restrain  the  execution  of  a  judgment  on  the  ground  that  it  con- 
tains illegalities  which  affect  the  validity  of  the  Judgment  itself. 
Per  euriam. — ^If  it  be  conceded  that  the  wife,  separated  in  property  firom  her  husband,  can 
attack  a  judgment  that  has  been  confessed  by  her  for  a  debt  which  she  has  contracte<l 
with  the  authority  and  sanction  of  the  judge  imder  the  act  of  1855,  then,  and  in  such 
case,  she  must  proceed  by  direct  action  to  anliul  it. 

APPEAL  from  tlie  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.  W.  N,  Comjpion,  attorney  at  law,  Judge,  ad  hoc,  D. 
<J.  Morgan  and  C,  H.  Morrison,  for  plaintiffs  and  appellants.  Todd  & 
Brigham,  and  Newton  <&  Hall,  for  defendants  and  appellees. 

Howell,  J.  Executions  having  issued  against  plaintiff,  on  judg- 
ments confessed  by  her  in  suits  of  Francke  &  Danneel  v,  S.  A.  Bell,  and 
B.  SilberDagel  &  Co.  v,  S.  A.  Bell,  she  obtained  an  injunction  against 
both  on  the  grounds  that  the  debts  for  which  the  judgments  were  con- 
fessed were  the  debts  of  her  husband,  and  the  confessions  were  ob- 
tained from  her  through  fraud  and  under  marital  influence.  In  the 
petition  for  injunction  she  asked  only  that  the  injunction  be  perpet- 
uated, and  tliat  an  act  of  mortgage  in  favor  of  Francke  &  Danneel  be 
Aonnllel  and  cancelled.  She  subsequently  brought  an  action  to  annul 
ilie  judgment  in  favor  of  Francke  &  Danneel  on  the  same  grounds, 
and  these  two  suits  were  tried  together  below  and  are  now  before  us 
In  one  transcript.  The  judge  a  quo  dissolved  the  injunction  against 
Francke  &  D<mrceVs  judgment  and  perpetuated  it  in  part  against  the 
judgment  of  B.  Silbernagel  &  Co. 

The  defendants  in  the  injunction  suits  severally  moved  to  dissolve 
00  the  ground,  among  others,  that  if  the  facts  alleged  be  true,  plaintiff 
is  only  entitled  to  relief  from  the  judgments  confessed  and  enjoined 
by  her  in  an  action  of  nullity  or  on  appeal. 

As  to  the  defendants,  B.  Silbernagel  &  Co.,  this  position  must  be  main- 
tained. If  a  judgment  be  so  illegal  as  to  be  a  nullity,  resort  should  be 
liad  to  an  action  of  nullity  and  not  an  injunction.  16  L.  288.  While 
a  judgment  exists  it  is  a  warrant  for  the  execution,  which  can  not  be 
restrained  for  illegalities  inherent  in  the  judgment  itself.  Plaintiff 
does  not  ask  tliat  the  judgment  enjoined  be  annulled.  Her  injunction 
therefore,  should  be  dissolved. 

As  to  the  other  defendants,  Francke  Isl  Danneel,  there  was  a  demand 
to  annul  their  judgment,  which  appears  to  have  been  considered  in 
coDDection  with  the  injunction  suit,  and  conceding  that  the  plaintiff, 
separated  in  property,  can  attack  a  judgment  confessed  by  her,  and 
an  act  of  mortgage  made  in  contormity  with  the  act  of  1855,  and  by 
virtue  of  a  certificate  of  a  judge,  the  evidence  of  the  defendants,  in- 
voked by  plaintiff,  satisfies  us  that  the  debt  secured  by  the  mortgage 
and  for  which  she  confessed  judgment  with  stay  of  execution,  was  one 
for  which  she  was  held  liable. 
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Mn.  Sarah  A.  Bell  ▼.  Francke  &  Danneel.    Same  v.  Douglaaa,  Sheriff,  et  ala. 

It  is  therefore  ordered  that  so  much  of  the  jadgment  in  the  case  of 
S.  A.  Bell  V,  D.  B.  Douglaas,  sheriff,  et  al.,  rendered  on  tliirty-flrst 
May,  1871,  as  perpetuates  in  part  the  injunction  herein  of  the  judg- 
ment in  favor  of  B.  Silberuagel  &  Co.  be  reversed,  and  that  said  in- 
junction be  dissolved,  with  twenty  per  cent,  damages  on  the  amount 
injoined,  with  costs  of  both  courts  in  favor  of  said  B.  Silbernagel  & 
Co.,  and  that  in  other  respects  said  judgment  and  the  one  of  same 
date  in  the  case  of  S.  A.  Bell  v,  Francke  &  Danneel  be  affirmed  witli 
costs. 


No.  228. — State  r.  Friday  Riley  et  nl. 

The  Parish  Court  has  Jurisdiction  to  try  criminal  caaes  when  the  penalty  is  not  necessarily 
imprisonment  at  hard  labor  or  death,  if  the  accused  shall  have  waived  trial  by  jury. 
Constitution,  art.  ST. 

Being  once  vested  with  Jurisdiction  of  a  criminal  cause  the  parish  court  has  the  power  to 
pass  sentence  and  inflict  such  penalty  as  the  law  prescribes. 

APPEAL  from  the  Parish  Court  of  Morehouse.  Jafnes  Bussey^  Paiisli 
Judge,  ir.  W.  Farmer,  District  Attorney,  Fourteenth  Judicial 
District,  for  the  State.    C,  T.  Bunn^  for  the  defendants  and  appellants. 

Howe,  J.  Tlie  accused  having  been  indicted  for  larceny  "waived  a 
trial  by  jury  and  were  tried  by  the  parish  court,  found  guilty,  and 
sentenced  to  imprisonment  at  hard  labor  in  the  penitentiary.  Appeal- 
ing, they  adroit  that  the  parish  court  had  jurisdiction  to  try  their  case, 
but  not  to  impose  a  sentence  of  imprisonment  at  hard  labor. 

Article  87  of  the  Constitution  declares  that  'Mn  criminal  matters 
the  parish  court  shall  have  jurisdiction  in  all  cases  where  the  penalty 
is  not  necessarily  imprisonment  at  hard  labor  or  death  and  when  the 
accused  shall  waive  trial  by  jury.*' 

Such  -was  the  case  at  bar.  The  offense  was  punishable  by  imprisou- 
ment  with  or  without  hard  labor,  and  the  accused  waived  a  trial  by 
jury.  We  are  unable  to  understand  how  a  court  can  have  jurisdiction 
of  a  cause  and  at  the  same  time  be  without  the  power  to  render  the 
judgment  provided  by  law.  Jurisdiction,  in  the  sense  in  which  the 
word  is  here  used,  means  the  right  of  judging.  It  would  have  been 
an  idle  ceremony  for  the  judge  a  quo  to  exercise  his  judicial  faculty  in 
determining  whether  the  accused  were  guilty  or  not  guilty,  if  he  had 
not  further  proceeded  to  sentence  them  when  found  guilty.  It  is  con- 
ceded that  he  could  pass  sentence.  But  he  could  only  pass  sentence 
according  to  law,  and  the  law  in  respect  to  larceny  accords  to  him  a 
further  judicial  discretion  to  determine  whether  the  imprisonment 
should  be  with,  or  without,  hard  labor.  Between  these  two  lie  had 
the  "right  of  judging,"  and  it  would  be  just  as  logical  to  say  that  he 
had  the  right  to  commit  to  the  penitentiary  but  not  to  the  parish  jail, 
as  to  say  that  he  had  a  right  to  commit  to  the  parish  jail  but  not  to 
the  penitentiary. 

Judgment  affirmed. 
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Robeson  v.  Howell. 

No  271. — Jonas  Hobkson  v.  Joseph  Howell. 

In  an  action  of  boundary  of  town  lots,  if  it  be  sbown  by  scrvey  and  plat«  of  tbe  town  that 
certain  squares  have  been  laid  oai,  n;a'-ked  and  surveyed,  starting  ftom  a  given  point 
with  a  fixed  dimension  in  each  square,  and  if  it  be  shown  further  that  cer:ain  contiguous 
squares  have  been  subsequently  laid  off  whicii  touch  and  appear  to  run  into  the  squares 
or  lots  first  !ai(t  oav,  then  the  lots  or  squares  last  laid  ont,  survey ed  and  marked  musi* 
Atop  at  tho  boundary  line  of  the  oldei*  survjeys.  Aud  if  any  diaijimtlon  of  quaiuity 
•  occurs  in  the  measurement  of  the  lots  or  Brtivejia  it  mast  be  borne  exclusively  by  those 
holding  under  the  surveys  last  made.  ' 

APPEAL  ironi  the  Tenth  Judicial  District  Court,  parish  of  Caddo.. 
Levisee,  J.    Nuit  dt  Leonard,  for  plaintiff  and  appellant.    Looney 
&  Well 8 J  ioT  defendant  and  appellee. 

Taliaferro,  J.  This  case  is  before  us  for  the  third  time,  having- 
been  twice  remanded  to  enable  the  parties  to  obtain  additional  evi- 
dence. It  Las  been  tried  before  the  district  court  three  times,  the 
decision  on  the  first  trial  being  in  favor  of  the  plaintiff^  and  on  the 
subsequent  trials  judgments  were  rendered  in  favor  of  the  defendant.. 
A  lar(;e  amount  of  evidence  is  in  the  record.  The  testimonv  of  several 
surveyors,  all  of  whom  it  appears  are  competent  men  in  their  line  of 
business,  and  conversant  with  the  plan  of  the  city  of  Shieveport  and 
the  metliod  used  in  laying  out  its  squares  and  lots.  Most  of  them  have 
held  the  otticc  of  city  surveyor,  and  one  of  them  is  now  occupying  that 
position.  These  men  have  been  commissioned  from  lime  to  time  to* 
make  surveys  in  Shreveport,  to  determine  controversies  that  have  hero- 
toloro  arisen  there  in  regard  to  boundaries.  They  seem  to  have  taken 
great  pains  to  be  accurate  in  their  measurements  and  calculations  in 
regard  to  the  lines  necessary  to  be  ascertained  and  traced,  in  order  to- 
determine  the  proper  limits  ot  the  lots  of  ground  of  the  litigants, 
forming  the  subject  of  this  lawsuit.  They  have  testified  orally  in 
regard  to  their  surveys,  and  the  City  Surveyor  presents  in  connection 
with  his  evidence  a  diagram  ot  his  survey.  Documentary  evidence  ia 
abundance  is  also  presented.  An  act  of  partition,  notaiial  deeds,  judi- 
cial sales  as  muniments  of  title  are  introduced.  These  are  valuable 
auxiliaries  in  aid  of  the  inquhy,  as  they  indicate  the  localities  of  the 
contiguous  lots  of  ground,  if  they  do  not  accurately  express  their 
boundaries,  and  they  show  the  quantity  of  ground  the  contestants- 
bought  and  the  periods  of  time  at  which  they  became  owners. 

With  all  this  array  of  facts  derived  from  the  sources  from  which 
they  have  been  obtained,  it  would  seem  at  the  firft  view  tliat  there 
could  be  no  diflicu'.ty  in  adjusting  the  boundaries  and  settling  the  con- 
troversy between  the  pafties.  But  an  examination  of  the  record  with 
all  the  care  we  have  been  able  to  bestow  upon  it,  admonishes  us  that 
there  are  difficulties  in  the  way,  for  we  find  there  are  important  dis- 
crepancies in  the  surveys  of  the  experts  from  whom  was  mainly  to  be 
expected  the  data  necessary  to  a  clear  and  satisfactory  view  of  tho- 
76 
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<:a?o.  T]ie  judge  of  tlie  lower  court,  io  a  long  and  elaborate  decree 
which  he  rendered  in  the  case,  points  out  these  discrepancies  and 
remarks:  • 

*'It  seems  to  have  been  the  fashion  witli  all  subsequent  city  survey- 
ors to  ignore  the  work  of  llieir  predecessors."  •  *  ♦  *'A11  proceed 
more  or  less  upon  theory,  regardless  of  wliat  had  previously  been  done. 
Each  new  measurement  diil'ering  in  some  degree  from  the  former, 
makes  the  linos  and  courses  more  unsettled,  and  the  oltener  the  town 
is  measured  the  greater  will  be  tlie  uncertainty  as  to  boundaries.'* 

Such  then  is  the  condition  of  things  that  some  degree  of  uucertaiuty 
may  be  feared  in  any  conclusion  that  can  be  arrived  at;  still  we  think 
the  cgse  may  be  determined  without  prejudice  to  the  rights  of  the 
parties,  notwithstanding  the  obscurity  and  contradiction  which  per- 
vade the  testimony.  The  controversy  has  existed  for  more  than  ten 
years,  and  we  deem  it  proper  that  it  should  be  teimiuatcd. 

The  judgment  of  the  court  a  qua  was  adverse  to  the  plaintilT,  and 
he  lias  appealed. 

The  map  or  diagram  presented  in  connection  with  his  report  by  the 
City  Surveyor  is  part  of  the  record,  and  is  marke.l  H.  In  rendering 
his  judgment  the  judge  a  quo  used  this  map,  and  we  shall  also  refer  to 
it  in  the  remarks  we  may  have  occasion  to  make  in  regard  to  lines  and 
boundaries. 

The  plaintiff  owns  block  No,  9.  This  block  is  bounded  by  Common 
street,  Lake  street,  Louisiana  street  and  iractional  ten  acre  lot  No.  9, 
owned  by  the  defendant.  The  contest  arises  Irom  an  alle;;ed  conflic- 
tiou  of  the  limits  of  these  two  lots  of  ground;  the  line  claimed  by  the 
defendant  ns  the  true  boundary,  cutting  off,  as  the  plaintiff  complains, 
from  block  No.  9,  a  strip  of  ground  by  which  the  area  of  that  block  would 
be  mateiially  reduced.  At  the  point  K,  in  the  blue  line  K  C,  is  a  rock 
planted  in  the  ground.  This  rock  the  defendant  contends  was  placed 
At  that  point  in  1843  by  Hall,  a  surveyor,  who  ran  off  the  'Hen  acre 
lots/'  and  that  this  rock  indicates  the  jioiut  of  intersection  of  ten  acre 
Jots  six  and  seven,  and  iractional  ten  acre  lots  eight  and  nine.  The 
plaintiff  contends  that  the  line  B  E  iorms  the  boundary  between  the 
lauds  of  himself  and  the  defendant,  and  not  the  line  K  C,  as  held  by 
defendant.  The  judge  a  <7uo  arrived  at  the  conclusion  that  the  evi- 
•dence  establishes  that  Hall  planted  the  rock  in  its  present  position 
when  he  made  the  survey  ot  the  ten  acre  lots  in  1843,  and  that  it  is  the 
•enduring  monument  indicating  the  point  ot  intersection  just  mentioned. 
There  are  some  facts  shown  that  hcem  to  favor  that  conclusion,  and 
there  are  others  that  do  not.  The  Shreveport  Company,  it  seems,  in 
1843  had  its  lands  not  previously  laid  out  in  blocks  and  lots  divided  in 
parcels  of  ten  acres  each.  Some  of  these  lots  were  necessarily  frac- 
tional.   This  work  was  performed  it  appears  by  Hall.    But  Shreveport 
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bad  been  laid  off  as  a  town  anterior  to  that  time.  The  block  No.  9, 
belonging  to  the  plaintiff,  had  its  locality  fixed  as  a  block  within  the 
town  limits  before  Hall  was  called  upon  to  lay  off  the  ten  acre  lots. 
The  dimensions  of  each  block  were  fixed,  to  wit:  three  hundred  and 
twenty  feet  square.  Block  No.  9  has  well  defined  boundaries  on  three 
Aides,  as  we  have  seen.  It  is  not  shown  to  have  been  fractional  or  its 
area  less  than  that  of  the  others.  The  width  of  the  streets  and  the 
dimensions  of  the  blocks  are  known.  It  is  not  easy  to  see  how  Hall 
could,  after  the  company  had  laid  off  blocks  and  sold  them,  run  off 
the  outside  lands  into  ten  acre  lots  to  interfere  with  tlie  survey  of  lots 
previously  made.  That  Hall  did  plant  the  rock  at  the  point  K  as  a 
land  mark  for  any  purpose,  we  think  there  may  be  reasonable  doubt. 
Parsons  and  -Watts,  old  and  expeiienced  surveyors,  do  not  by  any 
means  coDcur  in  the  opinion  on  the  subject.  The  latter  made  surveys  in 
Shreveport  in  1851 ;  the  former  in  1854.  Watts  is  clear  that  the  rock 
was  planted  by  Hall  as  the  common  corner  of  lots  six,  seven,  eight  and 
.nine,  as  the  witness  (Watts)  verified  the  lines  by  using  HalPs  field 
notes  and  his  courses  and  distances.  Parsons  on  the  other  hand,  in 
conjunction  with  Rafteny,  another  surveyor,  had  the  field  notes  and 
map  of  Hall  when  they  made  a  general  survey  of  Shreveport  in  1851. 
Again,  in  J8G0  these  surveyors  iound  the  monument  somewhere  about 
tlie  corner  of  ten  acre  lots  six  and  seven  and  fractional  lots  eight  and 
nine,  and  Parsons  says:  ''We  had  no  evidence  that  Hall  put  it  there. 
Had  we  been  bo  satisfied  we  would  have  established  it." 

The  testimony  of  the  present  City  Surveyor  tends,  we  think,  to 
T^eaken  the  belief  that  the  rock  monument  was  planted  at  the  point  K 
to  indicate  the  intersection  of  the  corners  of  the  lots  six,  seven,  eight 
and  nine.  Ky  HalPs  map,  taken  from  book  D,  the  line  dividing  frac- 
tional sections  eight  and  nine  and  that  dividing  sections  six  and  sev^n, 
do  not  come  together  at  tLe  same  point  to  iorm  a  common  corner  for 
all  lour  of  these  lots.  By  HalPs  map,  Howell's  fractional  lots  Nos.  8 
and  9  call  for  fifteen  acres  and  one  hundred  and  twenty  perches; 
the  lines  claimed  by  him  are  shown  to  embrace  sixty-four  perches 
more  than  that  quantity,  while  he  bought,  as  his  deeds  show,  only 
fourteen  acres.  These  facts  are  adverse  to  the  opinion  that  the  rock 
planted  at  the  point  K  marks  the  proper  corner  as  contended  of  the 
four  sections  referred  to,  and  rather  tend  to  produce  the  impressioc 
that  if  planted  there  for  that  purpose  it  was  so  done  in  error.  The 
bine  line  K  C  passing  through  the  point  K  cuts  off  from  the  plaintiff's 
block  a  strip  as  it  seems  of  about  the  width  of  twenty-seven  feet,  and 
runs  at  an  angle  into  the  blocks  lying  in  the  same  tier  with  that  of  the 
plaintiff;  whereas  the  line  dividing  ten  acre  lots  six  and  seven  passing 
throngh  the  point  B,  and  extended  would  coincide  with  the  line  form- 
ing the  sides  of  blocks  nine,  ten,  twenty-seven,  etc.    This  would,  as 
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it  Bcetns  to  u.^,  preserve  the  area  aud  Bjmnietry  of  form  origiDally 
given  to  the  blocks  when  the  city  was  laid  off. 

It  must  be  borne  in  mind  that  the  blocks,  of  which  the  plaintiff  is 
owner  of  the  one  numbered  nine,  were  lots  of  ground  laid  off  and 
having  their  appropriate  areas  and  dimensions  fixed  several  years 
before  the  division  of  the  lands  adjacent  to  and  outside  of  the  limits 
of  the  town  as  originally  laid  off.  Many  of  these  blocks  were  doabt- 
less  sold  and  in  possession  of  third  owners  before  the  survey  of  the 
outside  lands  by  Ilall  in  1643.  The  limits  of  tiie  lown  were  certainly 
not  intended  to  be  encroached  upon  by  this  later  survey  of  the  ten 
acre  lots.  Tlie  purchasers  of  blocks  or  lots  within  these  limits  are 
entitled  to  the  quantities  of  ground  they  contain.  We  do  not  concur 
with  the  judge  a  quo  that  as  between  tlie  litigants  in  this  case  they 
must  be  considered  as  having  purchased  per  aversionem.  For  aught 
that  appears,  a  proper  adjustment  of  boundary  between  them  may  be 
made  witliout  taking  from  either  his  proper  quantity.  On  this  basis- 
we  believe  from  all  that  is  in  evidence  before  us  the  boundary  may  be 
established,  and  if  there  be  a  deficiency  in  quantity  it  must  bo  sustained 
by  the  defendant. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  original  dimensions  and  area  of  the  block  No.  9,  owned 
by  the  plaintiff,  be  maintained  by  giving  to  each  of  its  sides  the  length 
of  three  liundred  and  twenty  feet  as  originally  laid  off,  and  as  shown 
by  the  map  or  diagram  in  evidence,  marked  H^  the  said  block  being 
bounded  on  three  of  its  sides  respectively  by  Common,  Lake  and 
Louisiana  streets;  that  the  fourth  side,  to  complete  the  square  of  four 
equal  sides  of  the  length  of  three  hundred  and  twenty  feet  each,  form 
the  boundary  between  block  No.  9,  owned  by  the  plaintiff,  and  frac- 
tional ten  acre  lot  numbered  nine,  the  property  of  the  defendant.  It 
is  further  ordered  that  defendant  pay  the  costs  of  this  suit. 


No.  214. — State  v,  Alfred  Holmes. 

In  an  indictment  for  larceny,  if  an  amendment  oorrocting  the  name  of  the  owner  of  the- 
property  stolen  bo  allowed  without  objection,  the  trial  may  go  on  at  the  discretion  of  th& 
Jadge,  -without  a  new  arraignment  or  the  Jury  being  resworn. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.     £ayy  J.     FT.  W.  Farmer^   District  Attorney,  for  the 
State.     W.  J.  Q.  Bakery  for  defendant  and  appellant. 
Howe,  J.    The  defendant  who  has  appealed  in  this  case  was  indicted 
^  for  the  larceny  of  property  belonging  to  San/ord  Green.    It  appearing 
on  the  trial  that  the  real  name  of  the  owner  was  Sampson  Green,  the 
District  Attorney  moved  to  amend  accordingly.    The  amendment  was- 
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allowed,  the  defeDdant  niakiDg  do  objcctiou.  The  jury  theu  reudci^ed 
«a  verdict  of  guilty,  and  the  dclendaDt,  huvinir  been  i:»eDteuced  to  im- 
prisouineut  at  hard  labor,  has  appealed. 

The  appellant  makes  the  point  tliat  the  amendment  having  been 
allowed,  it  was  indispensable  that  a  new  arraignment  should  be  had 
and  a  new  jury  sworn,  or  at  least  the  same  jury  resworn.  He  did  not 
ask  for  any  of  these  formalities  at  the  time,  but  he  claims  that  it  was 
the  duty  of  the  State  to  have  provided  them,  and  that  the  omission 
was  fatiil. 

We  are  unable  to  asj^ent  to  this  view.  The  amendment  was  proper. 
R.  S.  section  1047.  The  court  had  a  discretion  to  proceed  with  the  trial 
before  the  same  jury;  and  the  statute  expressly  declares  that,  Tvhen 
80  proceeded  with,  it  shall  be  conducted  *'in  the  same  manner  in  all 
respects  as  it  no  such  variance  had  occurred  or  amendment  been  made.-' 

Judgment  affirmed. 


No.  270. — L.  D.  Arick  v.  Walsh  &  Boisseau  et  al. 

A  lesmr  has  a  snperior  right  to  the  proceeds  of  the  sale  under  execution  of  cotton,  mules  antV 
f  other  ))roperty  on  the  leased  preiuises,  for  the  payment  of  the  rent,  to  that  of  the  seizin;; 
>  creditor. 

The  lesHijr  may  take  the  movable  eifects  found  on  the  leased  premises  into  his  actual 
possostiion,  and  retain  them  until  the  icut  is  paid.  This  right  of  pledge  vhioh  iUo  lessor 
has  accorfled  to  him  by  law  on  the  movables  on  the  premises  leased,  need  not  i;o  rc>vs- 
tered  to  jireserve  it. 

When,  theri'forc,  as  in  the  present  case,  a  Jndgment  creditor  of  the  lessee  seizes  and  sells  tiie 
movable  effects  on  the  leased  premises,  the  lessor  has  the  preference  on  the  pi-oceeds 
of  the  sale  over  that  of  the  seixiuj;  creditor  for  the  pa3'mont  of  the  rent,  without  roleronce 
to  whether  the  pledge  in  favor  of  the  lessor  of  the  movables  on  the  premises  leased  has 
been  registered  or  not 

APPEAL  fiom  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Levisee,  J.    Land  (&  laylovj  for  plaintiff  and  appellant.    I^utt  cL- 
Leonard,  for  defendants  and  appellees. 

LuDELiNG,  C.  J.  The  only  question  for  decision  in  this  case  is 
whether  a  lessor  who  has  not  recorded  his  lease  has  a  better  right  to 
ihe  proceeds  of  cotton,  mules,  etc.,  on  the  leased  premises,  sold 
under  execution,  than  the  seizing  creditor,  who  has  not  himself  regis- 
tered his  seizure.  Article  3218  of  the  Civil  Code  declares  that  ''  the 
right  which  the  lessor  has  over  the  products  of  the  estate,  and  on  the 
movables  which  are  found  on  the  place  leased,  for  his  rent,  is  of  a 
higher  nature  than  mere  privilege.  The  lattei*  is  only  enforced  on  the 
price  arising  from  the  sale  of  movables  to  which  it  applies.  It  docs 
not  enable  the  creditor  to  take  or  keep  the  effects  themselves  specially. 
The  lessor,  on  the  contrary,  may  take  the  effects  themselves  and  retain 
them  until  he  is  paid."  This  right  of  pledge  need  not  be  registered  to 
preserve  it.    There  is  no  law  which  requires  its  registry,  nor  does  the 
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reason  of  the  law  which  requires  privileges  to  be  registereil,  apply  to- 
the  rights  of  the  lessor.  Every  one  is  presumed  to  know  that  the  pro> 
ducts  and  movables  found  on  a  leased  place  are  pledged  for  the  pay- 
ment of  the  rents,  and  Whoever  deals  with  the  lessee,  does  it  at  hi^ 
risk.  The  possession  of  the  lessee  is  that  of  the  lessor.  C.  C.  'Si^i. 
And  the  sheriff  could  not  lawfully  take  away  the  property  without  fust 
satisfying  the  lessor's  claim  for  rents.     5  An.  111. 

On  the  other  hand,  the  right  which  the  seizing  creditor  acquires  b^^ 
his  seizure  to  be  paid  in  preference  to  all  others  who  have  not  at  the- 
time  of  his  seizure  a  mortgage  lien  or  privilege,  results  solely  from  his^ 
superior  diligence.  It  does  not  spring  from  the  nature  of  his  debt,  noi^ 
does  it  inhere  in  the  debt,  for  the  right  exists  only  while  the  seizure  is 
maiqtained.  This  right  of  the  seizing  creditor  can  not  defeat  rights, 
existing  at  the  time  of  and  prior  to  the  seizure.    7  An.  1. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  court 
of  the  first  instance  be  avoided  and  reversed,  and  that  there  be  jucg— 
raent  in  favor  of  the  plaintiff,  perpetuating  the  injunction  and  recog- 
nizing his  superior  right  on  tlie  proceeds  of  the  property  sold  under- 
the  execution  of  the  defendants  to  the  extent  of  his  rents,  and  that 
defendants  pay  costs  of  both  courts. 


No.  276- — State  op  Louisiana  ex  rel.  etc.  v,  J.  B.  Gilmore  et  al. 

In  ft  contest  for  the  right  to  an  office  nndcr  the  intrusion  act,  No.  156  of  1868,  the  defendant 
has  accorded  to  him  the  right  to  a  trial  by  Jnry,  if  he  asks  for  the  same  in  the  answer  u>- 
the  sait.  If  he  file  an  exception  to  the  action  which  is  afterward  a(\judged  to  be  an 
answer,  he  may  still  file  an  amended  answer  asking  for  a  jury.  But  if  the  question  of" 
the  charact«r  of  the  exception  be  not  determined  until  the  trial  of  the  cause,  and  it  then 
he  held  that  it  is  an  answer,  the  defendant  is  not  thereby  deprived  of  the  right  to  a  trial 
by  Jury  which  he  has  prayed  for  In  the  answer. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Levisee,  J.  J.  8.  AshtoUf  District  Attorney,  Land  &  Taylor  and  R. 
J.  Looney^  ior  plaintififs  and  appellees.  Egan^  WilliavMon  i&  Wise^  lor 
defendants  and  appellants. 

LuDELiNG,  C.  J.    This  is  a  contest  for  office  under  act  No.  156  of  the- 
General  Assembly  of  18Gd. 

The  defendants  prayed  for  a  trial  by  jury,  which  was  refused  by  the 
judge  a  quo  because  he  thought  the  application  was  made  too  late,  and 
because  the  defendants  had  not  asked  when  first  notified  of  the  suit  for- 
a  special  jury  to  be  summoned. 

We  think  the  judge  erred  in  refusing  the  jury.  Whether  the  except 
tion  filed  could  have  been  regarded  as  an  answer  or  not,  it  was  treated 
as  an  exception,  and  the  defendant  was  allowed  to  file  an  answer,  in 
which  he  asked  for  a  jury.  If,  at  the  time  the  exception  was  filed,  it 
had  been  held  by  the  court  to  be  an  answer,  defendants  might  stilL 
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have  filed  an  amended  answer  asking  for  a  jury,  and  we  do  not  think 
they  lost  that  right,  because  it  wa«  not  decided  that  the  exception  was 
sabstantially  an  answer,  until  much  later  in  the  proceedings.  State  ex 
rel.  V,  Head,  21  An.  The  act,  under  wiiich  the  relators  are  proceeding, 
accords  the  defendants  the  right  to  a  trial  by  jury,  and  we  do  not  think 
they  have  waived  it. 

It  is  therefore  ordered  that  tlie  judgment  of  the  coui't  a  qua  be  re- 
versed, and  that  the  cause  be  remanded  to  be  proceeded  with  according 
to  law. 


No.  2G4. — ^Wells  &  Jones  et  al.  v.  Caldwell  &  Cox  et  al. 

Where,  in  an  action  of  boundary  between  certain  lot  ownera  in  the  cily  of  Shreveport,  a , 
Burvej  has  been  made  by  the  city  surveyor,  and  by  other  sorveyors  who  differ  with  the 
city  surveyor  in  their  marks  and  lines,  and  the  weight  of  the  testimony  is  in  favor  cf  the 
correctness  of  the  survey,  marks  and  lines  made  by  the  city  surveyor,  then  and  in  such 
case  Judgment  will  be  given  in  £aiVor.of  the  boundaries  established  by  the  city  surveyor. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
LeviseCy  J.  Wells  &  Jones,  for  plaintiffs  and  appellees.  Nutt  dt 
Leonard  and  B.  J.  Looney,  for  defendants  and  appellants. 

Taliaferro,  J.  This  is  an  action  of  boundary.  J  t  involves  the 
settlement  of  the  proper  boundaries,  between  the  ten -acre  lots  num- 
bered 32,  33  and  34,  in  the  city  of  Shreveport. 

The  plaintiffs  allege  that  the  boundaries  between  these  I<>t!<,  as  fixed 
by  Uall  in  the  year  1843,  under  authority  of  the  original  Shreveport 
Company,  are  no  longer  to  be  seen,  and  in  consequence  the  adjacent 
proprietors  have  encroached  upon  their  lot,  No.  33,  and  that  it  becomes 
necessary  that  the  proper  limits  between  the  lots  named 'should  be 
fixed  anew. 

The  defendants  deny  these  allegations,  and  say  there  is  no  loss  or 
obliteration  of  Voundaries  between  the  lots  in  question,  but,  on  the 
coDtrary,  that  they  are  clear,  distinct  and  well  defined  -,  that  these 
boandaries  have  been  for  years  recognized  by  the  city  authorities  and 
the  owners  of  adjacent  lots.  They  aver  that  the  centre  line  of  Sprague 
street,  at  its  intersection  with  Common  street,  has  from  time  imme- 
morial been  recognized  as  the  starting  point  of  the  surveys  of  the  ten- 
acre  lots  of  Shreveport,  and  established  by  forty  years*  usage  and 
undisputed  until  now  by  the  plaintiffs.  The  defendants  annex  to  and 
make  part  of  their  answer  the  survey  and  report  of  W.  R.  Devoe,  the 
city  surveyor  of  Shreveport,  who,  together  with  H.  Watts  and  P.  P. 
Leavenworth,  surveyors,  were  appointed  by  the  court  to  make  surveys 
of  the  disputed  limits  and  return  a  proci^s  verbal  of  their  work. 

The  separate  survey  and  report  of  the  city  surveyor,  relied  upon  by 
defendants  and  made  part  of  their  answer,  is  marked  C.  The  other 
experts  presented  a  report,  which  is  in  evidence. 
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The  jad^ment  of  tbo  lower  court,  predicated  upon  the  report  of 
Watts  and  Leavenworth,  was  rendered  in  favor  of  the  plaintiffs,  and 
the  defendants  have  appealed. 

A  difterence  of  opinion  arose  between  the  surveyors  in  regard  to  the 
essential  matter  of  the  true  starting  point,  two  of  them  adopting  what 
is  called  tlie  ''  rock  corner,"  recognized  by  some  as  an  ancient  land- 
mark of  Hall,  the  surveyor,  in  1843,  of  the  ten-acre  lots.  The  city 
surveyor,  on  tbe  other  hand,  adopts  the  point  of  intersection  of  the 
centre  line  of  Sprngue  street  with  Common  street. 

We  had  occasion  to  examine  recently,  in  the  case  of  Robeson  v. 
Howell,  a  mass  of  evidence  on  a  question  of  boundary  which  involved 
both  the  authenticity  and  the  accuracy  of  the  point  called  the  '^  rock 
corner,*'  as  indicating  the  true  corner  of  the  ten-acre  lots  six  and  seven 
and  the  Iractional  lots  fourteen  and  fifteen.  We  came  to  the  conclusion 
that  it  was  cot  so  established.  The  evidence  in  the  present  case  tends 
to  strengthen  us  in  that  opinion  and  to  conclude  that  the  survey  made 
by  the  city  surveyor  and  appended  to  the  defendants'  answer,  should 
be  adopted,  and  the  boundaries  between  the  litigants  in  this  case  be 
thereby  estjiblished. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  boundaries  between  the  ten-acre  lots  numbered  32,33 
and  34  be  established  as  ascertained  by  the  lines  run,  marked  and 
designated  by  William  11.  Devoe,  city  surveyor  of  Shreveport,  and 
displayed  and  expressed  in  his  map  ot  survey  and  report  accompanying 
the  same,  and  wliich  are  filed  in  evidence  in  this  case.  It  is  farther 
ordered  that  the  plain titl's  pay  costs  of  this  suit. 


No.  241.— II.  McFarlai^d  v.  E.  K.  Russ,  Sheriff,  et  al. 

Wlicro  several  ^v-rits  of  attachment  have  issued  from  inferior  Jurisclictlons,  each  for  an 
amouut  lc88  than  that  required  to  give  the  District  Court  jurisdiction,  and  the  sheriff 
levies  upon  and  seises  a  certain  piece  of  property,  or  a  lot  of  cotton,  all  of  which  is 
claimed  by  a  third  party,  if  the  value  of  such  cotton  thus  attached  by  viitae  of  the 
several  writs  amounts  to  a  sum  above  live  hundred  dollars,  then  and  in  such  case  the 
ownership  of  the  cotton  being  the  quostiou  at  issue,  the  District  Couit  has  Jurisdiction. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Bossier. 
Levisee^  J.    J.  D.  Waikhis  d  S.  L.  B,  Watkins,  for  plaintiff  and 
appellant.     T,  M.  Forty  for  defendant  and  appellee. 

Howell,  J.  TJje  main  question  in  this  case  is  one  of  jurisdiction. 
Under  several  writs  of  attachment  issued  from  the  parish  court  and 
the  court  of  a  justice  of  the  peace  the  sheriff  levied  npon  certain 
cotton  in  the  gin  house  of  the  plain tifl",  who  enjoined  and  claimed  to 
be  the  owner,  alleging  the  said  cotton  to  be  worth  $1500. 
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The  defendant  Connell,  plaintiff  in  the  seizures,  excepted  to  the 
jarisdiction  of  the  district  court  on  the  groand  that  the  returns  of  the 
sheriff  show  that  the  value  of  the  cotton  seized  in  each  case  is  less 
than  $500. 

This  fact  does  not  control  the  jurisdiction.  The  plaintiff  claims  to 
be  the  owner  of  all  the  property  seized,  and  the  issue  presented  is  his 
title  to  or  ownership  of  the  same,  the  value  of  which  is  alleged  and 
shown  to  be  above  $500.  It  is  this  matter  in  dispute  that  fixes  the 
jarisdiction.  TJie  court  below  therefore  erred  in  sustaining  the  ex- 
ception. 

On  the  merits  there  is  no  serious  controversy.  The  evidence  estab- 
lishes the  title  to  the  cotton  to  be  in  plaintiff. 

It  is  theretore  ordered  that  the  judgment  appealed  from  be  reversed,  » 
and  that  there  be  judgment  in  favor  of  plaintiff  perpetuating  the 
iDJ unction  herein,  with  costs  in  both  courts. 


No.  178. — The  State  op  Louisiana  v.  Jolly  Gasting. 

The  notes  or  bills  iisaued  by  tho  National  Batiks  of  tbe  ITnitod  States,  which  are  authorized 
by  law  to  circulate  tlironghoat  the  TJnion  as  a  medium  of  trade,  are  included  in  the 
phrase  "United  States  currency." 

Larceny  of  such  notes  is  therefore  larceny  of  United  States  currency. 

APPEAL  from  tho  Eleventh  Judicial  District  Court,  parish  of  Union. 
Efjan,  J.  W.  W,  Fanner,  District  Attorney  of  the  Fourteenth 
Judicial  District,  for  the  State.  J»  c£'  J.  W.  Young  for  defendant  and 
appellant. 

Howe,  J.  The  defendant  was  indicted  for  larceny  of  ten  dollars  in 
*' United  States  currency/'  ten  dollars  in  gold  coin,  and  ten  dollars  in 
silver  coin.  He  was  tried,  convicted,  sentenced  to  hard  labor,  and  has 
appealed. 

The  only  question  presented  is  raised  by  the  defendant's  bill  of  excep- 
tions, and  is  substantially  whether  notes  or  bills  of  national  banks  are 
included  properly  in  the  phrase  "United  States  currency." 

The  act  of  Congress  by  which  the  associations  known  as  National 
Banks  were  authorized,  is  entitled  "  An  act  to  provide  a  national  cur- 
rency, secured  by  a  pledge  of  United  States  stocks,  and  to  provide 
for  the  circulation  and  redemption  thereof, ''  and  its  title  seems  to  be 
a  correct  index  to  its  contents.  The  notes  or  bills  issued  are  not  only 
recelTable  at  par,  in  all  parts  of  the  United  States,  in  payment  of 
taxes,  excises,  public  lands  and  all  other  dues  to  the  United  States 
(except  for  duties  on  imports),  but  also  they  are  a  legal  tender  for  all 
salaries  and  other  debts  and  demands  owing  by  the  United  States  to 
indiyidutils,  corporations  and  associations  within  the  United  States, 
(except  interest  on  the  public  debt).    Laws  of  1863,   p.  670,   §20. 
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They  are  prepared  by  the  officers  of  the  Treasury  and  bear  tbeir 
engraved  signatures  and  seal.  The  words  ^'  National  Currency  "  are 
emblazoned  conspicuously  upon  them,  being  derived  evidently  from 
the  title  of  the  act.  Tliey  circulate  in  all  parts  of  the  Union,  being 
every  where  received  at  par  as  a  medium  of  trade,  without  regard  to 
the  local  domicile  of  the  associations,  respectively. 

Currency  may  be  properly  defined  as  something  which  circulates  as 
a  medium  of  trade.  It  conveys  at  the  present  time  the  idea  of  paper 
money,  of  some  sort.  National  currency  is  that  which  is  issued  under 
the  sanction  of  a  nation.  The  nation  which  authorizes  the  issue  of 
what  we  term  national  bank  notes  is  the  United  States.  Considering 
therefore  the  title  and  terms  of  the  act  of  February  25,  1863,  above 
« cited,  in  connection  with  these  familiar  deHnitions,  we  think  it  fair  to 
decide  tliat  the  phrase  '^United  States  Currency"  includes  the 
^*  national  currency  "  authorized  by  the  United  States — declared  to 
be  for  many  important  purposes  a  lawful  tender — ^and  designed  to 
circulate  as  a  medium  of  trade  in  all  parts  of  our  country. 

Judgment  affirmed. 


No.  265. — Georgaline  Hastings  v.  Rebecca  Brantley,  Executrix,. 

et  als. 

A  judicial  Rale  of  cotton  made  during  the  late  war,  while  Confederate  noten  was  the  only 
currency  in  circalation  at  the  i^lace  where  it  was  made,  ia  protected  by  article  149  of  the 
Conntitution  of  1868.  Such  a  sale  is  not  therefore  void  because  the  price  bid  and  paid 
into  the  hands  of  the  sheriff  by  the  purchaser  was  Confederate  Treasury  notes. 

A  APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  DeSoto. 
Levisee,  J.    JSlam  cC  Wemple  for  plaintiff  and  appellant.     T,  T,  dr 
A.  D.  Land  for  defendant  and  appellee. 

LuDEUNG,  C.  J.  Harris  Brantley  died  in  April,  18G8,  leaving  a  last 
will  and  testament,  by  which  he  constituted  his  wife  legatee  of  a  por- 
tion of  his  property,  and  appointed  her  executrix  of  his  succession. 

The  will  was  duly  probated  and  the  executrix  confirmed,  and  duly 
qualified. 

On  the  eleventh  February,  1804,  Rebecca  BrantVy,  executrix, 
prayed  for  the  sale  of  the  movables  of  the  succession,  including 
seventy  thousand  pounds  of  cotton  in  the  seed,  more  or  leas,  and  ten 
bales  of  ginned  cotton,  in  order  to  pay  debts.  Tlie  order  was  granted 
directing  the  property  to  be  sold  for  cash,  at  the  appraisement,  on  the 
seventeenth  March,  18G4,  and  a  commission  or  execution  was  issued  to 
J.  W.  Elam,  sheriff,  to  make  the  sale.  After  having  complied  with 
the  formalities  of  the  law,  the  sheriff  adjudicated  to  Jules  Tardos 
seventy  thousand  pounds  of  cotton  in  the  seed,  more  or  less,  for  seven 
thousand  six  hundred  and  fifty  dollars,  and  ten  bales  of  cotton  in.  the 
lint  ior  one  thousand  eight  hundred  dollars. 
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Tlie  proces  verbal  recites  that  '^  it  was  announced  by  me,  sheriff, 
tbat  the  lot  of  cotton  offered  in  the  seed  was  estimated  at  seventy 
thousand  pounds,  more  or  less,  but  in  the  event  the  cotton  should  be 
burnt  or  destroyed,  before  it  was  weigimd,  the  purchaser  should  be 
bound  to  pay  for  said  seventy  thousand  pounds;  and  the  cotton  in  the< 
lint,  ten  bales,  the  purchaser  to  pay  for  ton  bales,  averaging  four  hun- 
dred and  fifty  pounds  per  bale.'' 

The  sale  was  made  for  Confederate  money,  the  only  currency  then 
in  circulation  in  that  part  of  the  country,  and  the  price  was  paid  to 
tiie  executrix.     Tlie  oral  evidence  and  the  proces  verbal  show  that  the . 
cottou  was  sold  in  a  lump,  and  the  price  was  paid.    The  sale  was  per- 
fect.   C.  C.  2459,  2478. 

It  was  an  executed  judicial  sale,  which  is  protected  by  article  149  of 
tlio  Constitution.  See  Lee  v.  Taylor,  21  An.;  Allen  v,  Cutliffetal.f 
and  Ilcirs  of  Brown  v,  Jacob,  23  An. 

Tiic  claim  of  the  plaintiff  to  the  cotton  or  its  proceeds,  predicated 
upon  the  supposed  nullity  ot  the  judicial  sale,  is  unfounded. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  affirmed,  with  costs  of  appeal.  / 


Xo.  253. — Succession  of  William  Arick,  in  Opposition  to  Tableau 

of  Debts. 

The  inferior  court  is  boand  to  conflno  its  examination  of  a  cause  that  has  been  remanded  to 
the  questions  tbat  have  not  been  finally  passed  upon  by  the  appellate  court. 

A  due  bill  for  money  can  not  bo  compensated  by  a  conditional  obligation  or  liability  of  a 
surety  on  an  administrator's  bond. 

APPEAL  from  the  Parish  Court  of  Bossier.  Baker,  parisli  judge. 
T.  M,  Fart,  for  the  heirs  appellees.  J.  D.  Watkins,  for  opponents- 
and  appellants.  Griffin  d  Snider,  and  Bichard  IF.  Turner,  for  inter- 
vener and  appellant. 

Howe,  J.  This  cause  was  before  this  court  in  July,  1870.  22  An* 
•)01.  It  was  then  finally  decided  as  to  all  items  of  the  tableau  save 
one — item  No.  8 — and  was  remanded  for  the  sole  purpose  of  deciding 
the  amount  of  credits  due  on  that  item. 

Instead  of  confining  the  contest  to  tlie  point  thus  indicated  the 
judge  a  quo  permitted  certain  heirs,  who  in  the  contest  before  us  had 
been  represented  by  the  attorney  of  absent  heirs  to  come  in  and  dis- 
pute item  No.  7,  which  had  been  finally  homologated  by  this  court. 
22  An.  p.  503,  504. 

In  this  we  think  the  judge  a  quo  erred.  The  heirs  were  represented 
before  us,  the  only  defense  made  against  item  No.  7  was  decided  ad- 
versely to  their  Tiews»  and  the  judgement  upon  it  was  final. 

The  judge  a  quo  then  i>ermitted  the  item  No.  8,  a  due  bill,  to  be  com- 
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pensated  by  an  alleged  claim  of  tlie  succession^  or  its  lieirs,  against 
Stinson,  the  holder  of  the  bill,  which  claim  is  founded  npon  the  fact 
that  Stinson  was  surety  on  the  official  bond  of  a  former  administrator 
of  this  succession,  and  the  allegation  that  the  said  administrator  was 
indebted  to  the  succession.  We  apprehend  that  this  ruling  was 
erroneous.  A  written  due  bill,  or  promise  to  pay  a  certain  sum,  ought 
not  to  be  compensated  by  a  conditional  obligation  like  that  of  Stinson 
as  surety. 

Considering  that  the  item  No.  7  was  finally  adjudged  last  year  to  be 
a  Talid  and  subsisting  debt  of  the  succession  in  iavor  of  its  holder, 
Stinson,  we  have  only  to  consider,  as  already  stated,  the  credits  dae 
on  the  item  No.  8.  In  addition  to  the  credit  thereon  indorsed  Febrnarv 
1,  1850,  of  $5,942  99,  which  is  a  settlement  up  to  that  date,  and  behind 
which  we  will  not  inquire,  we  find  that  the  succession  is  entit.ed  to  a 
further  credit  of  $1,490  12.  as  of  June  1,  1850. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed. 
It  is  further  ordered  that  the  item  No.  8  on  said  tableau  ot  debts,  to 
wit:  a  due  bill  of  $13,7>i3  10,  dated  March  8, 1858,  reduced  by  a  credit 
of  $5,942  99,  as  of  February  1, 1859,  and  the  further  credit  of  $1,490  12, 
as  of  June  1,  1859,  be  homologated  and  decreed  a  valid  and  subsistini^ 
debt  of  this  succession,  jointly  with  B.  F.  Looney,  in  favor  ot  R.  T. 
Stinson,  and  the  said  succession  liable  for  the  one-half  of  the  balanco 
due  thereon  with  interest  at  five  per  cent,  per  annum,  to  be  paid  in  due 
'  course  of  admiuistraiion,  and  tliat  the  appellees  pay  costs  ot  uxijioal. 


2  2m  No.  230.— E.  W.  Warfield  ct  al.  v.  G.  W.  Oliveu. 

23  em 

49  044|  If  the  suit  be  oommenced  before  the  entire  obligations  sned  upon  are  dne,  bat  such  obliga- 
tions become  due  before  Judgment,  tho  coart  may,  in  its  discretion,  allow  an  amendment 
of  the  pleadings  so  as  to  cover  the  whole  demand. 
The  lessor  has,  as  a  security  for  the  x>aymont  of  the  rent  and  the  other  obligaticns  of  the 
lease,  a  right  of  pledge  on  the  movable  effects  of  the  lessee  wliich  are  found  on  tho 
property  leased.  The  obligation  by  the  lessee  to  repair  and  to  keep  in  repair  the  premises 
leased,  gives  the  lessor  a  right  of  pledge  on  the  movables  of  the  lessee  found  on  thi» 
place  for  its  iJoithful  pezformauco. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish   of 
Ouachita.    £ay,  J.     Garrett  di:  Garrett,  R.  TK.  Richardson  and  T\\ 

J.  Q,  Baker,  for  plaintiffs  and  appellees.     Stubhs  &  Cobb  lor  defendant 

and  appellant. 

HowK,  J.  This  was  an  action  to  enforce  the  obligations  of  a  planta- 
tion lease  executed  by  the  defendant  as  lessee.  A  writ  of  sequestration 
was  issued.  There  was  a  judgment  in  favor  of  plain tiffi^,  and  defend- 
ant appealed 

First — The  defendant  filed  an  exception  to  the  prematurity  of  tlie 
action  begun  December  15,  1870,  because  a  portion  of  tho  claim  for 
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rent  xvas  not  then  doe,  and  d  d  not  become  due  till  December  31,  1870, 
On  the  eleventh  of  April,  1871,  the  exception  was  sustained,  with  Icave^ 
Ijowever,  to  amend,  it  appearing  that  the  rent,  nearly  due  when  suit 
was  begun,  was  now  long  past  due,  and  the  amendment  was  made  and 
issue  joined  thereon.  We  see  no  error,  but  good  sense  and  justice  in 
this  permission  to  amend.  4  An.  184 3  17  La.  212.  The  case  dijQTers 
ironi  Catlett  v,  Heffner,  lately  decided. 

Second — The  del'endnnt  moved  to  dissolve  the  writ  of  sequestration 
on  t!ie  grounds  that  there  was  no  privilege  for  the  claim  of  $fjOOO  for 
the  non-{)erformance  of  the  obligations  of  the  lease  (other  than  that  to 
pay  rent),  the  same  being  for  damages  unliquidated;  that  the  claim  lor 
rent  depended,  by  the  terms  of  the  lease,  on  a  potestative  condition^ 
not  yet  fulfilled,  and  that  the  allegations  in  the  affidavit  were  untrue* 
We  think  the  motiou  was  properly  overruled.  As  to  tlie  first  ground^ 
the  lessor  has,  ior  the  pavment  of  his  rent  and  other  obligations  of  the 
lease,  a  right  of  pledge  on  the  movable  effects  of  the  lessee  which  are 
found  on  the  property  leased.  Rev.  C.  C.  2705.  The  **  other  obliga- 
tions'^ of  this  lease  involved  in  this  discussion  sprung  from  Oliver's 
agreement  in  that  instrument  to  put  the  p1anta>ion  in  repair  and  to 
keep  it  iu  repair.  As  will  be  seen  by  the  evidence  in  the  record,  this 
obligation  was  of  great  importance,  and  we  see  no  reason  to  decide 
that  it  is  not  secured  by  the  right  of  pledge  above  mentioned. 

As  for  the  second  ground,  it  appears  that  by  the  lease  the  rent  was 
fixed  at  six  dollars  per  acre,  and  the  exact  number  of  acres  was  to  be 
ascertained  by  ** survey."  This  word  "survey,"  it  is  claimed,  means 
the  survey  mentioned  in  article  823  et  seq.  Rev.  C.  C,  and  such  a  survey 
not  having  been  made,  the  rent  is  not  due.  We  do  not  suppose  this 
argument  is  made  with  entire  seriousness,  or  that  we  shall  be  expected 
to  reply  to  it  at  great  length.  It  seems  clear  that  the  survey  here 
provided  meant  an  accurate  measurement,  in  order  that  the  amount 
due  might  be  made  mathematically  certain. 
The  last  ground  refers  to  the  merits. 

Tfurd — Upon  the  merits,  we  are  not  prepare fl  to  say  that  there  was 
error  in  the  judgment.  It  was  provided  by  the  lease  that  the  amount 
expended  by  the  defendant  in  making  certain  improvements  should  be 
creilited  on  the  rent;  but  the  judge  a  quo  gave  judgment  for  the  rent, 
and  compensated  the  claims  of  defendant  for  improvements  made  with 
the  amount  found  due  to  plaintiffs  for  the  non -performance  of  the  other 
obligations  of  the  lease.  It  may  well  be  that  the  method  adopted  by 
the  jndge  below  was  erroneous,  but  if  the  conclusion  he  reached  was 
accurate  in  amount,  it  being  a  money  judgment  merely,  and  both 
branches  of  the  plaintiffs'  claim  being  privileged,  the  error  of  method 
would  furnish  no  reason  for  a  reversal.  We  are  of  opinion  that  the 
amount  of  the  judgment  is  correct. 
Judgment  affirmed* 
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Xo.  132.— M.  P.  G.  Allen,  Executrix,  r>M.  S.  Cutliff  and  Husband. 

The  pnrchaacr  of  real  property  at  a  succession  sale,  during  the  late  war,  is  protected  in  lila 
title  and  ownership  thereto  by  the  provisions  of  article  149  of  the  constitution  of  1868,  if 
it  appear  that  all  the  proceedings  in  regard  to  the  sale  of  the  property  were  upon  their 
face  regular. 

APPEAL  from  the  Tenth  Judicial  Di^'trict  Court,  parish  of  Caddo. 
Lerisee,  J.  hobert  J,  Loonci/,  for  phiiutiff  and  appellant.  8.  X, 
Taylor,  for  defendants  and  appellees. 

Taliaferro,  J.  The  plaintiff,  as  executrix  of  her  husband,  James 
S.  Allen,  deceased,  sues  the  defendants  to  recover  two  town  lots,  with 
the  valuable  buildings  and  improvements  upon  them,  constituting  what 
was  formerly  known  as  the  **  Commercial  Hotel,"  but  now  called  tbe 
■**  Brooks  House,"  situated  in  Shreveport,  on  lots  eleven  and  twelve,  in 
l)lock  No.  forty-nine,  on  Milam  street. 

The  petitioner  sets  out  that  on  the  ninth  of  December,  1863,  her  son, 
Henry  E.  Allen,  without  her  authority  or  consent,  made  an  application 
f  >r  and  obUiined  an  order  of  court  tor  the  sale  of  the  property  men- 
tioned in  her  petition,  and  that  on  the  sixth  of  February,  1864,  under 
this  order,  the  property  was  sold  for  cash  and  purcliased  by  Mildred  S. 
Cutliff,  one  of  the  defendants,  at  the  price  of  $17,600,  which  has  never 
been  paid,  nor  any  part  thereof,  to  any  "person  legally  authorized  to 
receive  it ;  and  site  avers  that  if  any  pretended  payment  has  been 
made  of  the  price  specified  it  was  made  in  Confederate  States  treasury 
notes,  and  to  H.  E.  Allen,  who  had  no  authority  to  receive  it.  She 
specially  denies  ever  having  given  him  a  power  of  attorney  to  act  la 
these  matters.  She  repudiates  all  his  acts  pretended  to  be  done  under 
lier  authorization.  She  avers  that  the  calling  of  the  family  meeting  to 
authorize  the  sale  of  the  minor^s  interest  in  the  property,  and  all  their 
acts  in  relation  thereto,  and  especially  their  recommendation  to  invest 
the  minor's  share  of  the  proceeds  of  sale  in  Confederate  bonds,  are 
utterly  null  and  void.  That  the  court  was  without  right  to  homologate 
the  proceedings.  She  avers  defendants  have  had  the  use  and  enjoy- 
ment of  the  property  since  the  first  of  May,  1865,  and  that  the  revenues 
of  it  are  worth  $525  per  montli.  She  prays  citation  and  judgment 
annulling  the  aforesaid  proceedings  of  the  family  meeting  and  the 
order  of  court  homologating  the  same,  and  the  decree  of  the  coart 
ordering  the  sale.  She  prays  in  the  alternative  that  the  property  sued 
for  be  decreed  to  belong  to  the  succession  of  James  S.  Allen,  deceased, 
and  that  petitioLi«.r  bo  put  in  possession  of  it,  and  that  she  recover 
from  the  defe.idants  $21,525  rents  and  revenues  thereof;  or,  that  sbe 
have  judgment  against  the  defendants  for  the  sum  of  $17,6u0,  tbe 
unpaid  price  of  said  property,  with  five  per  cent,  interest  per  annam 
from  sixth  February,  18G4,  with  the  veui.or^s  lien  on  the  said  property 
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118  security  for  the  payment  of  the  price  and  for  costs  and  genera? 
relief. 

The  answer  admits  possession  of  the  property  since  the  sixth  of  Feb- 
Taary,  18G4,  under  a  title  good  and  sufficient  in  law.  The  defendants 
then  detail  the  facts  and  circamstances  under  which  the  purchase  was 
made,  and  which  are  substantially  the  same  as  those  set  forth  in  the 
petition,  with  this  difference,  that  the  defendants  aver  that  all  the 
proceedings  were  regular  and  legal.  They  allege  that  those  proceed- 
ings were  commenced  and  completed  with  the  plaintiff's  approbation 
■and  consent,  or  that  at  any  rate  she  subsequently  ratified  and  approved 
ihem,  and  can  not  now  impeach  their  validity.  They  allege  that  they 
4iave  made  improvements  and  repairs  on  the  premises  worth  $10,000. 
For  these  repairs  and  improvements  in  case  of  eviction  they  claim 
$10,000  with  interest,  and  also  if  evicted  the  plaintiff  and  Henry  £. 
Allen  are  bound  in  warranty  to  refund  the  purchase  price.  They  pray 
the  plaintiff's  demand  be  rejected;  that  tliey  be  quieted  in  their  title 
:and  possession;  that  in  the  event  judgment  be  rendered  against  them 
they  recover  $17,600  with  interest,  and  the  further  sum  of  $10,000 
with  interest  and  costs. 

Judgment  was  rendered  in  the  court  below  in  favor  of  the  defendant, 
Mildred  S.  Cutliff,  recogniziug  her  title  and  quieting  her  in  possession 
of  the  property. 
The  plaintiff  prosecutes  this  appeal. 

It  appears  that  early  in  the  summer  of  the  year  1857  James  S.  Allen 
died  in  the  parish  of  Caddo,  leaving  an  estate  appraised  at  about 
^30,000,  and  leaving  a  will  by  which  his  widow,  the  present  plaintiff, 
was  appointed  exicutrix.  '  Siie  qualified  in  that  capacity,  and  also  as 
tutrix  of  her  two  minor  children,  the  heirs  of  the  decedent.     It  is  in 
-evidence  that  about  May,  1858,  the  widow  removed  to  the  State  of 
Virginia,  and  it  is  not  shown  that  slie  has  ever  been  in  Louisiana  since. 
Shortly  before  leaving  she  appointed  L.  M.  Nutt,  an  attorney  at  law  of 
Sbreveport,  her  agent  and  attorney  in  fact,  clothing  him  with  ample 
powers,  general  and  special,  to  represent  her  in  her  capacity  of  execu- 
trix.   It  appears  from  the  record  that  on  the  twenty-seventh  of  March, 
3800,  her  attorney  filed  a  petition  in  her  name  setting  forth  the  pro- 
priety of  having  the  property  which  is  the  subject  of  this  controversy 
«old,  and  prayed  an  order  for  the  convocation  of  a  family*-  meeting  to 
take  the  matter  under  consideration,  and  advise  accordingly.    A  meet- 
ing assembled,  advised  the  sale  and  prescribed  the  terms.    The  pro- 
•ceedings  weru  liomologated  by  order  of  court  and  a  decree  rendered  on 
tlie  eighteenth  of  April,  18G0,  fcr  sale  of  the  property  in  conformity 
"With  the  teims  fixed.    Nothing  further  was  ever  done  in  the  matter. 
On  the  ninth  of  December,  1863,  a  petition  of  the  same  purport  was 
filed  in  the  District  Court  of  the  parish  of  Caddo  by  Henry  £.  Allen, 


616  SUPREME  COURT  OP  LOUISIANA, 


M.  P.  G.  Allen,  Ezeoatrix,  v.  H.  S.  Cntlifi  and  Husband. 


one  of  the  heirs  of  James  S.  Allen,  now  become  of  age,  and  who 
professed  to  act  in  the  name  of  his  mother  in  her  capacity  of  execu- 
trix, and  signed  his  name  as  attorney  in  fact.    A  family  meeting  was 
called,  and^it  advised  the  sale  as  a  matter  of  advantage  to  the  remain- 
ing minor,  and  directed  that  after  payment  of  debts  the  portion  of 
the  proceeds  coming  to  the  minor  should  be  vested  in  otlier  real  estate 
or  in  Confederate  States  bonds.    The  proceedings  were  duly  homolo- 
gated, the  sale  ordered,  and  the  property  sold  for  cash  under  benefit  ot 
appraisement  on  the  sixth  of  February,  1864.    The  appraisement  was 
made  on  the  twenty-third  of  December,  1863.    The  valuation  was 
$10,000.     The  property  was  sold  for  $17,600,  and  paid  in  Confederate 
money.     No  power  of  attorney  from  the  executrix  to  Henry  Allen  w^as 
ever  seen.    He  himself,  on  the  stand  as  a  witness,  stated  that  in  the 
absence  of  Mr.  Nutt,  the  agent  and  attorney  in  fact  of  his  mother,  he 
had  assumed  the  responsibility  and  carried  through  the  business  with- 
out the  consent  or  knowledge  of  his  mother,  the  executrix.     Nutt,  the 
attorney  in  fact,  testified  that  the  power  of  attorney  given  to  him  by 
the  executrix  had  never  been  revoked.    That  before  the  war  he  hati 
permitted  Henry  E.  Allen,  the  person  who  had  provoked  the  sale  in 
question,  to  collect  rents,  pay  bills  and  hire  the  negroes.     This  witness,, 
it  seems,  was  absent  when  the  sale  was  made,  and  knew  nothing  of  it 
until  after  it  had  taken  place.     In  this  case  the  proceedingsin  rc<^ard 
to  the  sale  of  the  succession  property  were  upon  their  iace  regular. 
The  purchaser  appears  to  have  acted  in  ^ood  faith.    The  estate  was 
much  in  debt.     Heavy  liabilities  were  at  the  time  of  the  sale  still 
hanging  over  it,  and  on  account  of  which,  as  we  have  seen,  the  execu- 
trix and  tutrix  in  1860  had  convoked  a  family  meeting  to  advise  in 
relation  to  a  sale  of  property  to  provide  means  of  payment.    It  ia 
shown  that  Henry  E.  Allen,  the  pretended  attorney  in  fact  and  one  of 
the  heirs,  paid  a  large  amount  of  this  indebtedness.    An  order  of  court 
was  rendered  for  the  sale  of  the  property  ^  the  sale  was  duly  advertised 
and  made  in  conformity  with  the  order.     This  should  protect  the  pur- 
chaser in  good  faith.    The  purchaser  paid  the  price  in  such  currency  as 
was  then  prevalent  when  the  sale  was  made,  and  she  went  into  posses- 
sion of  the  property.    Under  this  state  of  facts  we  think  this  purchase 
at  a  judicial  sale,  clothed  with  all  the  legal  formalities,  made  in  good 
faith,  accompanied  by  the  payment  of  the  price  of  adjudication,  aDd 
delivery  and  possession  of  the  property,  constituted  an  executed  con- 
tract intended  to  be  made  valid  by  article  149  of  the  constitution.   Lee 
V.  Taylor,  21  An.,  p.  514. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs. 

Kcheariug  relused.  ^ 
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No.  240 James  D.  McEnery,  Tutor,  etc.,  v.  William  II.  Letchfoim> 

Co.  ct  al. 

If  the  property  of  the  minor  has  been  seised  by  ^  Jad^meut  creditor  of  tlio  tntor  in  his 
individual  capacity  as  the  tutor's  individual  ^>ijperty,  tho  tntor  is  tho  proper  pnity  to 
enjoin  the  sale  thereof  in  behalf  of  tho  minor.  If,  however,  the  question  of  tne  vnllditv 
of  the  minor's  title  to  the  property  becomes  the  subject  of  adjudicaiion,  then  the  uuder- 
tntor  is  the  proper  party  to  bring  tlie  suit. 

Where  the  title  to  property  is  ostensibly  in  the  minors,  a  Jud«;ment  creditor  of  the  tntor  in 
his  individual  capacity  can  not  maintain  a  seizure  thereof  on  t  be  ground  that  the  tutor  is 
in  possession,  unless  ho  allege  that  tho  title  of  the  minors  is  simulated.  In  such  a  case 
the  judgment  creditor  must  first  resort  to  a  revo9atory  action. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Onacbita.  W.  J,  Q,  Baker,  Attorney  at  Law,  Judge  ad  hoc. 
Isaiah  Garrett,  for  plaintiffs  and  appellees.  John  Bay,  for  defendants 
and  appellants. 

Howe,  J.  The  plaintiff,  as  tutor  of  his  minor  children,  enjoined  the- 
sale  of  certain  lauds  and  immovables  by  destination  thereto  attached 
upon  tlie  allegation  that  they  were. the  property  of  tho  minors,  but  had 
been  seized  under  judgments  in  favor  of  the  defendants  against  M.  Tr 
Mason,  James  D.  McEnei*y  and  S.  Weil  &  Bro.  We  find  it  necessary 
to  consider  but  two  points : 

First — The  defendants  except  to  the  rii^ht  of  the  plaintiff,  James  D. 
McEnery,  to  stand  in  judgment  on  the  ground  that  the  executions 
enjoined  in  this  case  were  issued  against  him  personally,  and  that  if 
the  property  should  be  sold  the  funds  would  go  to  pay  his  debts,  a  fact 
which  creates  in  him  an  interest  opposed  to  that  of  the  minors  and 
makes  it  necessary  that  the  under  tutor  should  be  a  party  plainti^T- 
They  cite  in  support  of  this  view  C.  C.  301 ;  2  La.  146:  11  La.  1^9; 
7  R.  169 ;  2  An.  960.  The  exception  was  overruled,  and  they  filed  q» 
general  denial  merely.  The  court  a  qtia  .gave  judgment  perpetuating 
the  injunction  and  quieting  the  minors  in  their  title  and  possession  of 
the  property  described  in  tho  petition.  We  think  there  is  some  force 
in  the  exception,  so  far  as  the  demand  of  the  plaintiff  that  the  minors 
lie  qnieted  in  their  title  is  concerned.  To  do  that  we  think  it  would  be 
more  regular  to  require  the  under  tutor  to  be  present  as  a  party,  so 
that  the  minors  might  be  bound  in  case  the  defendants  should  be 
sncoesslul. 

But  Ko  lar  as  the  demand  for  an  injunction  against  tho  seizures  com- 
plained of  is  concerned,  we  think  in  this  case  the  tutor  alone  can  stand 
in  judgment.  It  would  be  a  vain  thing,  therefore,  to  dismiss  or 
remand  when  we  perceive  that  the  plaintiff  is  entitled  to  a  part  of  the 
lelief  prayed  for,  and  such  part  will  answer  the  purpose  he  has  in 
view.  The  minors,  in  this  case,  are  in  possession  under  a  title 
t>stensibly  valid  and  recorded  in  1860.  The  defendants  disregard  this 
title  and  proceed  by  direct  seizure  in  1867.  They  do  not  allege  simula- 
78 
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tioD.  Their  answer  is  a  general  denial.  There  is  not  a  vrhisper  in  tho 
record  against  the  good  laith  and  reality  of  the  minors'  title  and  tho 
iidnciarj  cliaracter  ot  the  possession  of  the  plaintiff,  their  tutor.  The 
record  presents  a  bald  case  of  seizure  of  wliat  is  ostensibly  the  prop- 
-crty  of  the  minors,  without  any  revocatory  action.  It  seems  clear  that 
under  such  circumstances  the  tutor,  whom  the  law  endows  with  tho 
possession  and  charges  with  the  administration  of  tho  minors'  estate, 
has  a  right  to  enjoin  such  a  seizure  and  compel  the  creditors  to  roBort 
to  a  proper  action. 

Second — As  already  stated  there  was  no  charge  of  simulation  in  the 
pleadings,  and  it  is  not  necessary  to  discuss  alleged  informalities  in  the 
minors'  title.  We  tiduk,  on  the  merits,  that  the  injunction  should  be 
perpetuated,  but  the  question  of  title  of  the  minors  left  open  as  the 
«ubject  of  a  direct  action  if  the  same  be  deemed  desirable. 

It  is  therefore  ordered  that  the  judgment  appealed  from,  so  far  as  it 
perpetuates  the  injunction  issued  herein,  with  costs  of  the  lower  court, 
be  affirmed,  and  in  other  respects  reversed ;  and  that  appellee  pay  the 
-costs  of  appeal. 

Ludeling.  C.  J.,  recused  , 


No.  204. — Consolidated  Association  of  the  Planters  or  Louis- 
iana V,  James  W.  Mason  et  als. 

If  the  jndgo  a  quo  haa  omltt«d  or  failed  to  sign  a  jadp;mentdisnii8fling  the  action  on  exception 
tiled  by  tho  defendant,  such  failure  or  omission  >vill  not  authorize  the  plaiullflT  to  abandon 
the  8uit^  because  tho  plaintiff  or  defendant  may  have  such  Judgment  signed  by  the  pre- 
siding judge. 

A  Judgment  dismissing  the  suit  on  exceptions  filed  by  the  defendant  is  a  final  Judgment 
against  the  plaintiff,  and  forms  resjudictUa  as  between  the  parties  to  the  action. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Oua- 
chita.   Bay,  J.    MorHson  <&  Farmer^  for  plaintiffs  and  appellants. 
JSiubbs  (&  Cobb,  and  Bichardson  <&  McEnery,  for  defendant  sand  appellees. 

Ludeling,  C.  J.  This  is  an  hypothecary  action  to  enforce  the  stock 
mortgage  executed  by  Mason  and  wife  against  property  in  the  posses- 
sion of  the  estate  of  J.  Hart  and  of  E.  Tisdale,  and  for  a  personal 
Judgment  against  the  estate  of  Mason. 

The  defendants  filed  the  following  exception  :  "That  on  tho  twen- 
ty-eighth day  of  October,  1868,  plaintiff  filed  in  your  honorable  court 
»  suit  entitled  'Consolidated  Association  v.  J.  W.  Mason's  Estate/  No. 
€00  on  the  docket  thereof,  plaintiffs  in  said  petition  being  the  same, 
defendants  the  same  and  the  cause  of  action  the  same,  which  said  suit 
was  dismissed  at  plaintiffs'  costs  on  peremptory  exception  filed  there  - 
in  by  James  Hart,  third  possessor  of  the  alleged  mortgaged  property^, 
by  Hon.  Thomas  H.  Crawford,  judge  of  said  court,  on  the  eleventh  of 
September,  1869,  as  will  appear  by  reference  to  the  record  of  said  salt 
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(hereto  annexed  and  made  a  part  liereof.  Your  appearers  allege  that 
said  judgment  so  difimisBing  plaintiffs'  action  is  as  to  said  succession 
4ind  all  parties  holding  nudor  it,  final  and  res  judicata.  Whereupon 
they  pray  that  as  to  the  estate  of  Hart  and  all  those  holding  titles  un- 
der it  to  said  property,  plaintiffs'  petition  be  dismissed  and  for  general 
relief,  etc.*^ 

The  record  before  us  shows  substantiallv  the  folio win<;  facts 

That  the  plaintifiP,  defendants  and  the  cause  of  action  are  the  same 
in  6uit  No.  800  of  the  docket  of  the  District  Court  of  the  parish  of 
Ouachita,  and  in  this  case.  That  in  the  former  suit  Hart  for  himself 
and  his  vendee,  Tisdale,  filed  the  following  exception 

"That  the  land  and  immovables  now  owned  by  this  appearer  and  the 
portion  sold  by  him  to  Tisdale,  now  sought  by  plaintiffs  to  beheld  sub- 
ject to  their  mortgage  against  Mason,  is  not  and  never  has  been  sub- 
ject to  said  mortgage  in  the  hands  of  this  appearer  or  any  third  person, 
for  the  reason  that  said  immovable  has  never  been  precisely  described 
as  to  its  situation  in  the  act  of  conventional  mortgage  attached  to 
plaintin^'  petition  as  required  by  law.  Second,  That  the  record  of  the 
mortgage  sought  to  be  enforced  by  plaintiffs  in  this  case  is  unconstitu- 
tional, null  and  void,  nTid  not  binding  on  this  appearer  or  any  tiiird 
person,  for  this,  that  the  public  act  of  mortgage  sought  by  plaintiffs 
to  be  enforced  in  this  case  is  and  has  ever  been  in  the  French  language, 
and  not  in  the  language  in  which  the  constitution  of  the  United  States 
is  written,  contrary  to  the  constitution  and  laws  ot  this  State.''  And 
the  estate  of  Mason  filed  the  following  exception:  **That  the  charter 
of  the  bank  of  the  Consolidated  Association  has  been  declared  by  law 
forfeited,  and  that  the  president  and  directors  of  said  bank,  whose 
petition  defendant  is  called  upon  to  answer,  are  without  authority  to 
sue  and  can  not  stand  in  judgment." 

That  these  exceptions  were  argued  and  taken  under  advTisement  on 
the  eighth  and  ninth  day  of  September,  1869,  and  on  the  eleventh  of 
September,  1869,  the  following  entry  was  made  in  the  minutes  of  the 
«onrt:  ''Judgment — Exceptions  filed  by  all  the  parties  sustained,  and 
the  salt  dismissed." 

No  other  judgment  appears  in  the  record,  nor  is  its  absence  explained 
in  the  record.  Subsequently  an  appeal  was  prayed  for,  an  order  of 
appeal  was  granted,  bond  was  given,  and  the  appellees  were  cited ; 
but  the  transcript  was  never  filed  in  this  court,  which  fact  appears 
from  the  certificate  of  the  clerk  of  this  court  given  to  the  appellees. 

The  judge  a  quo  sustained  the  plea  of  res  judicata,  and  the  plaintiffs 
have  appealed.  It  is  contended  that  the  judicial  admission  of  the 
plaintiffs  in  their  petition  for  an  appeal  estops  them  from  now  denying 
^hat  there  was  a  final  judgment  in  suit  No.  800.  We  do  not  think  so. 
If  the  judgment  was  not  written  up  and  signed,  and  the  plaintiffs' 
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attorneys  by  some  oversight  applied  for  an  appeal  prematurely,  we  cao 
not  think  that  their  clients  are  forever  after  concluded  by  this  mistake. 
Neither  are  we  prepared  to  say  that  the  judgment  was  not  signed^ 
everything  in  tlio  record  before  us,  except  the  absence  of  the  judgmcut 
itself,  tends  to  show  that  there  was  such  a  judgment,  and  there  is  no 
evidence  to  show  it  was  not  signed.  But  even  if  tho  judgment  was 
not  signed,  and,  therefore,  if  it  did  not  iechnicalhj  constitute  res  judicata, 
still  we  believe  that  the  exception  to  tlie  new  suit  should  bo  maiu- 
taiucd  and  the  suit  should  be  dismissed,  because  the  proof  in  this 
record  shows  that  suit  No.  800  was  tried  and  decided.  If  it  is  not  a  « 
final  judfjment,  U  's  because  of  the  neglect  of  the  judge  a  quo  to  sign 
it,  and  either  party  has  the  right  to  have  that  judgmeut  signed  by  the 
presiding  judge.  It  would  be  inequitable  and  harassing  to  defend- 
ants to  permit  plaintiffs  to  abandon  their  suits  after  a  judgment  had 
been  pronounced  against  them,  and  to  institute  new  proceedings  for 
the  same  cause  of  action  by  failing  to  have  the  judgment  signed. 

The  plaintiffs  insist  that  the  judgment  is  not  rca  judicata  because  it 
dismissed  the  suit.  The  extract  from  the  minutes  shows  that  'Hhe 
exceptions  filed  by  all  the  parties  are  sustained  and  suit  dismissed." 
This  was  a  judgment  in  favor  of  defendants,  and  though  it  dismissed 
the  suit,  it  was  not  a  notisuit.  It  decided  that  the  pretensions  of  the 
plaintiffs  were  illegal,  null  and  void. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  Di^s- 
trict  Judge  be  affirmed  with  costs. 


No.  222. — Thb  Statk  op  Louisiana  v.  Toney  Vesteu. 

The  objection  by  the  accused  that  he  was  not  served  with  a  correct  list  of  tho  jury  that  w&s 
to  try  him  conies  too  late  if  not  made  until  after  verdict.  It  cannot  bo  entertained  if 
made  for  the  first  time  by  a  motion  in  arrest  of  Judgment. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parisli  of  Madison. 
Hough,  J.  TF.  TF.  Farmer,  District  Attorney  Fourteenth  Judicial 
District,  for  the  State.    H,  P.  Wells,  for  defendant  and  appellant. 

Howe,  J.  The  defendant  having  been  found  guilty  of  manslaughter 
and  sentenced  to  imprisonment  at  hard  labor,  has  appealed.  Tho  only 
point  he  makes  is  one  which  was  made  in  the  court  below  for  the  first 
time  on  a  motion  in  arrest  of  judgment.  It  is  that  he  was  not  served 
with  a  correct  list  of  the  jury  that  was  to  tr-'  him,  as  required  by 
statute.  This  was  a  right  created  for  bis  benefit  and  which  he  was 
competent  to  waive  in  toto,  and  which  has  olten  been  held  to  be  waived 
if  not  claimed  before  trial.  2  An.  732;  6  An.  690;  12  An.  C79;  14 
An.  Q(d7.  If  a  want  of  the  service  of  any  of  the  list  at  all  may  bo 
cured  by  want  of  objection  and  verdict,  a  fortion,  moy  remedy  sucli 
a  defect  as  an  imperfect  list 

Judgment  affirmed. 
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No.  180. — A.  M.  Ross  v,  Harvey  Adams. 

Aienanclntion  of  prescription  after  it  has  been  acquired  mnt^t  bo  express.  A  written 
proposition  by  the  maker  of  the  note,  after  prescription  has  been  acquiroil,  to  take  out  a 
life  insuraUco  policy  m  favor  of  the  holder  is  not  sach  an  acknowlcdpnuut  of  tlio  debt 
as  the  law  requires  to  establish  a  renunciation  of  an  acquired  prescription. 

APPEAL  from  tlie  Fourteenth   Judicial   District  Court,   parish  of 
'  Morehouse.     Bay,  J.     liewion  d*  Ually  ior  phiintiff  aud  appellaut. 
Todd  d;  Brujham,  for  defendant  and  appellee. 

Howe,  J.  Action  on  a  promissory  note  due  in  13G0;  citation  served 
in  1870;  plea  of  prescription  of  five  years;  judgment  for  defendant 
aud  appeal  by  plaintiff. 

The  plaintiti'  sought  to  prove  a  renunciation  of  acquired  prescrip- 
tion by  tiie  following  letter: 

"Februauy  7,  18G9. 

*'Mr.  A.  Boss: 

"I  wiil  tiike  out  a  life  insurance  in  your  favor  on  a  ten  annual  pay- 
ment if  that  will  suit  you.  Come  aud  see  me  or  make  an  agent  iu 
B.istrop,  and  I  will  ])romptly  attend  the  business.  For  the  sum  of 
money  that  I  will  be  able  to  pay  you  only  (annually?)  it  wouldn't  pay 
you  to  come  after  it.  Yours,  etc.,  HARVEY  ADAMS.*' 

In  connection  with  this  it  appeared  that  the  defendant  had  never 
owed  the  plaintiff  any  debt  but  tiie  one  declared  upon. 

We  can  not  think  that  this  letter  furnishes  tlte  written  evidence 
wliicii,  under  the  statute  of  1858,  is  necessary  to  establish  a  renuncia- 
tion of  au  acquired  proscription.  It  contains  no  express  renunciation 
nor  any  promise  to  pay  tlie  debt  in  suit. 

Judgment  affirmed. 


No.  22G. — The  State  op  Louisiana  v.  Romeo  Axiom. 

The  objection  by  the  accusod  that  ho  was  not  served  with  a  correct  jury  list  coinos  too  late, 
if  not  made  antil  after  verdict. 

A  clerical  error  in  tlie  minutes  of  the  court  by  which  the  name  of  a  ^Tand  Jnror  has  been 
'ncorrectly  siK^led  may  be  corrected  nunG  protene,  so  as  to  correspond  with  the  names  on 
the  tenire*  Such  discrepancy,  if  corrected,  is  not  good  ground  for  a  new  trial.  2  An.  745 ; 
An.  94;  10  An.  198. 

APPEAL  from  tho  Thirteenth  Judicinl  District  Court,  parish  of 
Madison.  Hough,  J.  W.  W.  Fai'mer,  District  Attorney  Four- 
teenth Judicial  District,  for  the  State.  J,  C.  6eale,  for  defendant  and 
appellant. 

Howe,  J.  The  defendant  having  been  convicted  of  manslaughter 
and  sentenced  accordingly  has  appealed  aud  presents  two  points: 

First — That  he  was  not  served  with  a  correct  jury  list.  This  point, 
made  for  the  first  time  niter  verdict,  came  too  late.  State  v.  Vester, 
lately  decided;  2^3  An.  — ;  State  v.  Clark,  23  An.  194. 
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Second — That  Moses  Brockott  who  appeared  by  tlie  clerk^s  minntcs, 
at  tlie  time  the  motion  for  a  new  trial  was  made,  to  liave  been  impan> 
neled  as  a  grand  jnror,  was  not  on  the  venire  of  jurors,  was  not  a 
registered  voter  of  the  parish,  and  was  not  a  competent  juror.  It 
might  have  been  added,  probably  with  equal  truth,  that  there  was  no 
such  person  in  being.  For  it  plainly  appears  that  the  name  Brockett 
in  the  minutes  was  a  clerical  error  for  Crockett;  that  Muses  Crockett 
was  on  the  venire,  was  impanneled  on  tho  grand  jury,  and  was  a  com- 
petent juror;  and  that  this  error  was  duly  corrected,  so  that  the- 
minutes  now  show  the  true  fact  and  not  the  fiction  behind  wliich  tho 
appellant  seeks  to  take  shelter.  This  correction  of  the  minutes  was- 
properly  made.    2  An.  745;  9  An.  94 ;  10  An.  193 

Judgment  affirmed. 


No.  279. — State  of  Louisiana  ex  rel.  New  Orleans,  Mobile  and 
Texas  Railroad  Company  v.  James  Graham,  Auditor,  et  al. 

Tho  act  of  the  General  AMembly  of  Loiiisiann,  approved  February  21, 1870,  extcndiof;  tho 
aUl  ot  tho  State  to  the  New  Orleans,  Mobile  and  Texas  Railroad  Company,  in  a  contract 
between  the  State  and  the  company.  In  granting  State  aid  to  this  company  to  enable  it 
to  conntruct  the  road  through  her  limitn,  the  Legialatare  was  evidently  influenced  from 
motives  of  pnblio  policy,  and  tlie  aid  given  can  not  therefore  be  regarded  as  a  simple 
donation  to  a  private  company. 

Tho  effect  of  Jio  third  amendment  to  the  Constitution  of  the  State,  which  forbids  iho- 
increase  of  the  Stato  debt  beyond  the  sum  of  twenty-five  millions  of  dollars,  is  not 
retroactive.    Tho  Legislature  granted  the  State  aid  to  the  New  Orleans,  Mobile  and 
Texas  Sailroad  Company  from  motives  of  public  policy  before  the  adoption  of  the  third 
amendment  to  the  Constitution,  limiting  the  State  indebtedness. 

Held— That  this  grant  of  State  aid,  being  a  contract  with  tha  company  which  was  made 
beioro  the  amendment  to  the  Constitution  was  adopted  prohibiting  the  increase  of  the 
State  debt  above  twenty-five  millions  of  dollars,  and  being  made  in  the  public  interest, 
this  aid  can  not  now  l)e  withheld  by  the  State,  notwithstanding  its  indebtedness  has 
reached  the  limit  imposed  by  tlio  Constitution. 

APPEAL  from  the  Eiglith  district  Court,  parisli  of  Orleans.    Dibble,  J. 
John  A.  Campbell,  for  relator,  appellee.     Homor  <&  Be%iedici,  ior 
respondents  and  appellants. 

Taliaferro,  J.  Tins  is  an  action  brought  by  mandamus  to  compel 
the  State  Auditor  and  State  Treasurer  to  register  certain  bonds  issued 
by  the  State  in  aid  of  the  company  in  the  construction  of  their  rail- 
road through  the  State  of  Louisiana.  This  act  of  registration  the 
defendants  are  required  to  perform  by  the  seventh  section  of  tlie  act 
of  incorporation,  approved  twenty-first  of  February,  1870.  The  rela- 
tors show  that  by  that  act  the  State  is  bound  to  furnish  in  aid  of  the 
enterprise  State  bonds  of  the  State  of  Louisiatia  to  the  amount  of  three 
millions  of  dollars,  to  be  issued  in  installments  of  seven  hundred  and 
fifty  thousand  dollars  each  as  the  work  of  construction  progressed  and 
should  be  completed  to  certain  specified  points  within  tho  boundaries- 
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of  the  State.  Tlioy  hIiow  that  according  to  the  conditions  of  the  legis- 
lative act  aforesaid,  they  have  completed  the  construction  of  the  road 
from  a  point  ou  the  Mississippi  river  opposite  Nev/  Orleans  or  Car- 
rollton  to  the  Bayou  Latourclie,  and  that  the  company*  by  the  terms 
of  the  said  act  of  in  corporation «  is  entitled  to  receive  State  bonds  for 
the  first  installment  of  seven  hundred  and  fifty  thousand  dollars.  They 
show  that  accoi*ding  to  the  provisions  of  the  act  of  incorporation  the 
Governor  of  the  State  has  caused  to  be  executed  the  number  of  State 
bonds  required  fbr  tlie  first  installment  of  seven  hundred  and  fifty 
thousand  dollars,  and  have  been  presented  to  the  Auditor  and 
Treasurer  for  registration,  an  act  the  relators  aver  the  said  officers  are 
required  to  perform  by  the  seventh  section  of  the  act  of  incorpora- 
tion. They  allege  that  the  Auditor  and  Treasurer  refuse  to  perform 
the  act  of  registration  so  required  of  them  by  law,  and  declare  their 
purpose  not  to  perform  it. 

A  rule  nisi  was  granted  by  the  judge  a  quo,  and  the  defendants  show 

for  cause:    That  by  the  third  amendment  of  the  Constitution  of  the 

State,  promulgated  on  the  fifteenth  of  December,  1870,  it  is  provided 

that  ''prior  to  the  first  day  of  January,  1890,  the  debt  of  the  State 

siinll  not  be  so  increased  as  to  exceed  twenty- five  millioiis  of  dollars;*' 

that  prior  to  the  first  day  of  June,  1871,  the  debt  of  the  St  ite  exceeded 

the  sum  of  twenty-five  millions  of  dollars;  that  the  cLiiiu  set  up  by 

the  relators  formed  no  part  of  the  debt  of  the  State  on  tbe  fifteenth 

day  of  December,  1870,  and  are  not  now  a  part  of  th^t  del)t,  and  they 

form  no  part  of  the  current  expenditures  Of  the  State  necessary  for  its 

government  or  for  the  maintenance  of  its  peace  and  order;  that  the 

Legislature  was  without  power  to  pass  the  act  under  which  the  relators 

claim,  the  act  being  null  and  void,  as  having  been  passed  in  violation 

of  the  third  amendment  of  the  State  Constitution.     The  respondents 

aver  that  the  relators  constitute  a  private  corporation,  its  property 

private  property ;  that  it  is  managed  and  controlled  for  the  individual 

benefit  and  advantage  of  its  stockholders,  and  that  the  Legislature 

was  without  power  to  pass  an  act  of  donation  or  gratuity  to  a  private 

l^erson  or  corporation  for  his  or  its  private  advantage  and  benefit,  and 

that  the  act  albresaid  is  therefore  null  and  void;  that  as  officers  of  the 

State  of  Louisiana,  they  have  taken  an  oath  to  support  the  Constitu- 

lion  tliereot,  and  can  not  be  required  to  perform  an  act  in  violation  of 

their  oaths. 

On  hearing  the  case  in  the  court  below,  the  judge  a  quo  ordered  th& 
aiandamus  made  peremptory,  and  the  respondents  have  appealed. 

The  legislative  act  approved  February  21,  1870,  extending  the  aid  of 
tlio  State  to  the  New  Orleans,  Mobile  and  Chattanooga  Railroad  Com- 
pany must  be  regarded  in  the  light  of  a  contract  between  the  State 
aud  the  company.    That  act,  as  we  have  seen,  became  a  law  of  th& 
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Stftte  by  the  approval  of  the  Governor  on  the  twenty -first  of  February, 
1870.  The  amendment  to  the  State  Constitution  forbidding  the  increase 
of  the  State  debt  beyond  the  sum  of  twenty-five  millions  of  dollars 
was  promulgated  and  went  into  effect  on  the  fifteenth  of  December, 
1870.  The  effect  of  this  amendment  can  not  be  retroactive.  Tbis 
must  be  determined  upon  elementary  principles.  Besides,  upon  no 
sound  view  of  the  purpose  and  intention  of  the  people  of  the  State  in 
incorporating  the  third  amendment  into  their  State  Constitution,  can 
we  conclude  that  the  amendment  contemplated  any  infringement  of  the 
obligations  of  the  State  lawfully  entered  into  piior  to  its  adoption. 
The  act  of  the  twenty-first  of  February,  1870,  was  in  aid  of  an 
important  public  work,  doubtless  regarded  by  the  Legislature  as  tend- 
ing very  greatly  to  increase  the  commerce  and  prosperity  of  the  State, 
and  as  of  paramount  importance  as  a  measure  of  public  policy.  Con- 
sidering what  we  take  to  have  been  the  controlling  motives  of  the 
Legislature  in  extending  the  aid  of  the  State  to  the  construction  of  the 
road  through  its  limits,  we  can  not  regard  the  aid  so  given  as  a  mere 
donation  or  gratuity  to  a  private  person  or  a  private  corporation  for 
its  private  advantage  and  without  effect,  as  urrjed  by  the  respondents. 
We  t)iink  that  in  refusing  to  register  the  bonds  as  required  by  tlie  act 
we  have  had  under  consideration,  the  respondents  erred. 

It  is  tliercfore  ordered  that  the  judgment  of  the  district  court  be 
affirmed,  with  costs. 
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K"«  483  No.  130.— B.  G.  &  S.  R.  Stewart  v.  Looney  &  Wells. 

In  tbis  case  the  facts  show  that  the  tutor  of  the  miDors  purchased  a  piece  of  property  in  the 
town  of  Shreveport  in  the  name  of  the  minors  ho  repi-csented ;  that  he  was  much  in- 
debto<l  at  the  time,  and  that  the  heirs  ho  represented  had  no  means  of  their  own  which 
were  available  at  the  time ;  that  at  his  death  the  lands  or  lots  were  inventoried  as  his 
property,  and  sold  at  lus  succession  sale.  This  Miction  is  brought  by  the  heirs  (siuce  bo- 
eome  of  age)  for  the  recovery  of  the  lands  or  lots  pnrchased  by  their  tutor  in  their  name. 
The  defeube  of  the  purchasers  at  the  succession  sale  of  the  tutor  is  that  tJie  title  to  the 
heirs  by  the  tutor  is  a  fraudulent  simulation,  lltdd  that  under  this  state  of  facts,  and 
under  the  ru]in«;  in  the  case  of  Frazer  t>.  Prichard,  6  An.  728,  the  purchasers  at  the  suc- 
cession sale  had  the  right  to  allege  and  show  the  simulation. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
ZeviseCj  J.  ^utt  (&  Leonard  lor  phiintiti's  and  appellants.  Looney 
d;  Wells f  in  person,  defendants  and  appellees. 

IIowE,  J,  This  is  a  petitory  action  to  recover  certain  lots  of  ground 
in  the  city  of  Slireveport,  which  plaintiffs  allege  they  acquired  by  jmr- 
chase  from  B.  F.  Logan  on  the  twenty-eighth  December,  1«63. 

The  defense  is  that  the  plain tiMs^  title  is  a  traudulent  simulation. 

There  was  judgment  ior  defendants,  and  plaiutitis  have  appealed. 

It  appears  that,  at  the  date  of  the  act  ot  siile  Irom  Logan  in  Decem- 
ber, lcJ63^  the  plaintiffs  were  minors;  that  they  were  not  livin*;  at 
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SbrevQport  where  their  father,  H.  T.  Stewart,  resided ;  that  tliey  had 
DO  property  (except  pei^haps  a  very  trifling  sum  due  them  eventually 
from  the  succession  of  their  mother,  which  amount,  if  existing  at  all 
in  1863,  was  too  insigniflcant  to  be  taken  into  account) ;  that  H,  T. 
Stewart  had  unsatisfied  judgments  hanging  over  him;  that  he  pur- 
diased  the  property  in  the  nam^  of  his  minor  children,  the  plaintiffs, 
with  the  purpose  admitted  to  one  witness,  at  least,  of  putting  it  in 
their  names  to  conceal  it  from  these  judgments;  that  he,  and  not  the 
minors,  furnished  the  money  to  make  the  cash  payment  of  two  thou- 
sand dollars,  and  gave  two  notes  in  his  children's  name  for  one  thou- 
sand each,  one  of  which  has  been  paid  by  his  administrator;  that  he 
remained  in  possession  of  the  property  up  to  the  time  of  his  death  in 
1864 ;  that  it  was  inventoried  as  an  asset  of  his  succession ;  and  that 
it  was  sold  at  succession  sale  as  his  property  and  purchased  by  the 
defendants. 

We  think  the  defendants  had  the  right  to  plead  simulation  as 
against  the  title  atid  claims  of  the  plaintiffs.  This  point  was  expressly 
decided  in  the  case  of  Frazer  v.  Pritcbard,  6  An.  728,  and  inferen- 
tially  in  the  succession  of  Wei  gel,  18  An.  49. 

The  only  question,  then,  is  whether  the  defense  of  simulation  here 
set  up  is  established,  and  we  concur  with  the  judge  a  quo,  who  saw 
and  heard  the  witnesses,  tliat  it  is ;  that  the  interposition  of  plaintiffs 
as  parties  in  the  act  of  sale  from  Logan  was  fictitious;  that  the  prop- 
erty was  really  that  of  H.  T.  Stewart  at  the  time  of  his  death ;  that  it 
was  inventoried  as  a  part  of  his  succession ;  and  that  it  was  sold  under 
a  decree  of  a  competent  court  at  public  sale,  and  purchased  by  the 
defendants. 

Judgment  affirmed 

Rehearing  refused. 

Taliaferro,  J.,  diseeniinig.  The  simulated,  in  contradistinction  to 
an  actual  though  fraudulent  sale,  has  been  often  defined  in  the  decis- 
ions of  this  Court.  It  is  that  which  is  clothed  with  the  empty  forms 
of  a  sale,  without  possessing  two  of  the  elements  essential  in  the  con- 
tract of  sale  :  the  consent  of  the  parties  and  the  payment  of  a  price. 
In  the  simulated  sale,  as  repeatedly  decided,  there  is  no  intention  in 
the  parties  that  a  sale  shall  take  place.  .  What  is  presented  as  the  con- 
sent is  in  reality  no  consent ;  the  exhibition  of  the  payment  of  a  price, 
is  not  the  payment  of  a  price.  There  exists  no  aggregatio  mentium  in 
the  parties  to  form  a  sale.  The  aggregatio  mentium  in  the  simulated 
sale  is  to  delude '  and  deceive  others  by  holding  up  to  their  view  a 
spectral  lUnsion,  a  vain  and  empty  vision  of  a  pretended  contract, 
unreal,  unsubstantial,  the  mere  shadow  of  a  title,  and  nothing  but  a 
shadow. 
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It  has  been  well  settled  by  nameroos  decisions  of  this  Court,  run- 
ning back  through  a  series  of  more  than  thirty  years,  that  simulated 
sales  conyey  no  title,  and  that  a  creditor  may  disregard  the  thin  veil 
thus  thrown  around  his  debtor's  property,  and  seize  it  directly  with- 
out resorting  previously  to  the  courts  to  have  the  fictitious,  nugatory 
title  judicially  set  aside.  And  why  ?  Simply  because  no  sale  has 
been  made.  A^s  property,  in  such  a  case,  continues  to  be  his  property 
although  it  be  enveloped  with  the  vana  effigies^  the  airy  shape  of  a  sale 
toB. 

On  the  other  hand,  the  law  bestows  a  degree  of  regard  and  respect 
upon  actual  contracts,  even  though  they  be  fraudulent,  and  forbids 
that  they  be  disregarded  entirely  as  in  cases  of  mere  simulation.  The 
actual  contract,  although  fraudulent,  can  not  be  so  summarily  dealt 
with.  In  contracts  of  that  character  one  of  the  parties  may  be  in 
good  faith.  His  rights  must  be  protected.  In  all  cases  of  an  actual 
contract,  where  it  is  tainted  with  fraud  intended  to  injure  third  par- 
ties, the  complaining  party  must  invoke  the  aid  of  the  law,  lay  bare  ' 
the  fraudulent  act  by  proof,  show  how  it  injuriously  affects  his  rights, 
and  obtain  a  judgment  annulling  the  sale,  before  ho  can  render  tlie 
property,  fraudulently  sold,  subject  to  his  just  claims.  Cases  have 
been  frequent  where  parties,  in  hot  haste  to  reach  the  property  of 
their  debtors,  and  seizing  it  in  third  hands,  alleging  simulation,  h:ive 
been  enjoined,  and  upon  a  hearing  in  the  courts  have  had  their  pro- 
ceedings set  aside  and  themselves  thrown  back  upon  the  revocatory 
action.  The  distinction  between  mere  simulated  sales  and  actual 
though  fraudulent  sales,  has  been  broadly  drawn  and  distinctly 
marked.  The  cases  in  which  this  has  been  done  are  so  numerous  that 
it  is  unnecessary  to  refer  to  them  in  detail.  Still,  a  practice  reprehen- 
sible in  my  opinion,  lias  been  to  no  small  extent  inaugurated,  which 
confounds  this  obvious  distinction,  and  which,  as  caprice  may  direct, 
attacks  actual  contracts  under  the  pretense  that  they  are  *' simulated 
and  fraudulent."  This  practice  is  deemed  a  proper  and  convenient 
one  to  resort  to  when  the  revocatory  action  is  prescribed.  By  simply 
calling  tlie  act  ''  simulated  and  fraudulent,"  it  is  dealt  with  as  a  pure 
simulation.  A  pretended  or  sham  contract  is  necessarily  both  simu- 
late and  fraudulent ;  but  an  actual  contract,  whether  fraudulent  or 
not,  can  never  be  simulated.  It  is  a  solecism  to  apply  the  term 
^^  simulated"  to  a  contract  which  the  parties  made  real,  and  intended 
to  make  real. 

The  practice  I  have  adverted  to  has,  I  am  disposed  to  think,  been 
resorted  to  in  the  case  now  before  the  Court.  The  sale  from  Logan 
to  ihe  minor  children  of  Stewart,  represented  by  their  father,  is 
attacked  as  *'  simulated  and  fraudulent."  The  facts  presented  by  the 
record  satisfy  me  that  there  was,  in  this  case,  an  actual  contract.    It 
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is  clear  to  my  mind  that  Stewart  intended  to  buy  in  his  representative 
capacity,  and  that  Logan  intended  to  sell.  A  large  portion  of  the  price 
was  paid.  A  delivery  was  made,  and  Stewart  went  into  possession  as 
the  natural  guardian  of  his  children.  No  law  prohibits  a  father  from 
bnying  property  for  his  children.  Certain  formalities  are  required  to 
bo  observed  in  the  purchase  of  property  for  minors  by  their  tutors,  but 
the  neglect  of  these  do  not  necessarily  annul  the  acts  so  made. 

The  record  satisfies  me  that  there  were  really  few  debts  owing  by 
Stewart  at  the  time  of  his  death.  The  pretended  judgments  displayed 
by  the  administrator  appear  to  have  been  either  paid  or  prescribed 
before  the  administration.  No  creditor  seems  to  have  presented  them. 
The  administrator  is  himself  at  a  loss  to  know  who  represented  the 
debts  placed  on  his  final  account.  The  two  largest  items  of  indebted- 
ness, §1080  to  Brooks  &  Price  and  $471  to  Swink,  were  stated  by  the 
administrator  to  have  been  contracted  on  a  Confederate  money  basis. 
These  were  debts  for  which  he  should  not  be  allowed  a  credit,  for  he 
was  not  bound  by  law  to  pay  them.  The  other  debts  are  chiefly  if  not 
entirely  debts  having  their  origin  in  the  administration  of  the  estate. 
The  judgment  creditors  alone,  if  there  were  any,  might  have  seized  at 
their  peril  the  property  in-  the  name  ot  the  plaintiffs,  and  alleged  in 
defense  that  the  sale  was  simulated.  But  the  judgment  creditors  in 
this  case  were  mythical.  They  were  unknown,  and  consequently  were 
not  pressing  claims.  Has  the  administrator  greater  rights  than  the 
creditors  he  represents?  Where  none  of  them  could  resort  to  a  seizure 
of  property  on  the  ground  of  simulation,  shall  the  administrator  step 
forward,  place  upon  his  inventory  property  the  title  to  which  ho  finds 
not  in  the  name  of  the  decedent,  but  of  other  parties,  and  proceed  to 
advertise  and  sell  it?  Suppose  that  Stewart  intended  a  fraud  upon  his 
creditors,  and  the  administrator  acting  in  their  interest  felt  it  his  duty 
to  have  the  sale  set  aside  and  the  property  declared  to  belong  to  the 
estate.  He  could  only  have  brought  a  revocatory  action  for  that  pur- 
pose, and  he  could  only  have  done  that  where  there  were  creditors 
who  have  been  injured  by  the  sale.  6  An.  494.  No  showing  of  the 
sort  has  been  made  in  the  case  now  before  this  court. 

The  administrator  in  this  case  has  moved  altogether  ex  propio  motu. 
His  administration,  so  far  as  it  purports  to  have  been  regularly  con- 
ducted, is  itself  a  simulation.  The  administrator,  it  does  not  appear, 
was  a  creditor,  and  yet  he  appears  to  have  been  far  more  vigilant  than 
those  whom  he  represents  were  creditors.  The  course  he  has  pursued 
strikes  me  as  anomalous,  and  but  little  deserving  the  sanction  of  the 
tribanals  of  justice. 

The  defendants'  counsel  rely  chiefly  on  the  case  of  Frazier  v.  Prich- 
ard  et  al.,  6  An.  728.  The  court  there  said  the  act  of  Frazier  was  a 
simulation,  but  simulation  of  a  particular  kind.    The  facts  in  that  case 
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were  that  Frazier  bought  for  his  minor  children  a  tract  of  land  from 
Morris,  taking  the  title  in  their  names.  A  valuable  consideration  was 
actually  given ;  a  sound  price  was  really  paid.  The  tract  of  land  was 
delivered,  and  Frazer  took  possession  of  it  under  the  sale.  I  regard 
this  case  as  isolated.  It  stands  alone  and  unsanctioned  by  any  pre- 
vious or  subsequent  case.  It  is  confronted  by  a  host  of  decisions  which 
are  uniform  in  declaring  a  doctrine  utterly  at  variance  with  it,  and 
which  mark  it  as  antagonistic  to  the  well  settled  jurisprudence  of  the 
State.  In  that  jurisprudence  it  has  been  long  and  definitely  deter- 
mined that  by  a  simulated  sale  no  title  passes.  The  logical  sequence 
of  that  doctrine,  when  applied  to  the  facts  of  the  case  at  bar,  is  that 
the  property  taken  as  Stewart's  is  not  his,  but  Logan's,  for,  being  a 
simulation,  no  title  passed  from  Logan.  If  the  deed  from  Logan  is  a 
sheer  simulation,  then  there  is  no  deed.  No  title  passed,  if  the  deed 
is  invalid.  But  we  are  told  tliat  title  passed  by  it  to  Stewart  himself. 
If  title  passed  by  the  deed,  ic  is  valid,  and  can  not  be  attacked  as  a 
simulation.  But  if  valid  it  must  speak  for  itself.  We  must  learn  from 
its  own  recitals  to  whom  the  title  passed.  This  court  is  powerless  to 
interpret  a  valid  written  contract  to  mean  anything  different  from  that 
which  the  plain  purport  of  the  language  used  indicates.  The  alterna- 
tive is  stern  and  inevitable.  The  act  purporting  to  be  a  sale  from 
Logan  to  the  plain tifis  is  a  title  to  the  plaintifls  or  it  is  a  title  to 
nobody.  It  it  be  a  title  to  the  plain tifl's,  the  defendants  have  no  right 
to  attack  it  as  a  simulation.  I  think  the  p  aintiffs  should  have  judg- 
ment in  their  favor,  reserving  to  the  defendants  their  right  to  proceed 
according  to  law  by  a  revocatory  action  to  set  aside  the  plaintiffs'  title. 


I  concur  with  Mr.  Justice  Taliaferro  in  the  dissenting  opinion  ex- 
pressed in  this  case.  W.  G.  WYLY. 


No.  206. — G.  W.  C.  Trezevant,  Administrator,  r.  Junius  Courtney. 

In  an  action  by  the  creditors  to  annul  a  sale  made  by  the  aheriff  of  the  debtor's  property,  on 
the  ground  that  the  purchaser  is  an  interposed  person  who  took  the  title  fraudulently  for 
the  purpose  of  defeating  them,  the  declarations  of  the  debtor  before  the  sale,  made  out 
of  the  presence  of  the  purchaser,  wliich  are  not  shown  to  be  brought  home  to  him  before 
the  sale,  are  not  sufficient  to  establish  that  he  purchased  the  property  for  the  debtor. 
Prand  may  be  proved  by  parol  evidence,  but  unless  the  fraudulent  declarations  of  one  of 
the  parties  is  shown  to  have  reached  the  other  party,  and  to  have  been  the  motive  for  his 
action,  the  transaction  will  not  be  set  aside  on  the  ground  of  fraud. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
liichland.     Baij^  J.     IL   W.  Drake,  for  plaintiff  and  appellee. 
JRichardaon  d;  McEnery,  for  defendant  and  appellant. 

Howell,  J.  This  is  an  action  by  the  administrator  of  the  succession 
of  Eben  Miller,  deceased,  to  have  declared  simulative,  fraudulent  and 
of  no  effect  a  sheriff's  sale  made  on  sixth  July^  1867^  of  a  certain  tract 
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of  land  to  defeDdant,  in  the  suit  of  W.  Oliver  t;.  Joel  McDonald,  on 
the  j^rounds  that  the  defendant  being  a  person  interposed,  the  real 
purchaser  was  the  said  Miller,  who  paid  the  price  and  who  was  insol- 
vent at  the  time  of  sale  and  of  his  death,  and  nsed  the  name  of 
defendant  to  conceal  his  property  from  his  creditors.  The  defendant 
denies  the  simulation  and  fraud,  and  avers  that  he  bought  the  property 
with  his  own  lands  for  his  own  benefit.  Judgment  was  rendered  in 
favor  of  plaintiff,  and  defendant  appealed. 

The  evidence  in  the  record  does  not  satisfy  us  of  the  correctness  of 
this  judgment.  The  principal  proof,  tending  to  show  that  delenUant 
was  interposed  to  cover  up  the  property  of  the  deceased,  is  in  the  tes- 
timony of  two  witnesses,  J.  T.  Grubbs  and  the  deputy  sheriff'  who 
made  the  sale,  and  consists  of  statements  which,  they  say,  were  made 
to  them  by  the  deceased,  out  of  the  presence  of  the  defendant  belor© 
the  sale,  to  the  effect  that  he  wislied  to  purchase  the  land,  but  would 
put  the  title  in  the  name  of  the  defendant,  who  is  his  son-in-law,  and 
resides  in  another  parish,  to  prevent  his  wife  and  other  creditors  from 
reaching  it.  But  a  knowledge  of  tliese  statements  or  such  instruction, 
on  the  part  ot  the  deceased,  is  not  brought  home  to  the  defendant,  and 
hence  they  are  not  evidence  against  him.  The  court  did  not  err  in 
admitting  this  evidence,  as  fraud  may  be  proven  by  parol,  and  the 
parties  can  not  be  controlled  in  the  order  of  introducing  their  evidence; 
hat  unless  the  statements  or  doings  of  one  of  the  parties  to  the  alleged 
fraud  are  connected  with  or  brought  to  the  knowledge  of  the  other^ 
they  can  not  establish  fraud  in  the  latter.  18  An.  848,  and  authorities 
there  cited.  It  is  true  the  deputy  wlio  made  the  sale  states  the  fact 
that  some  three  or  four  weeks  before  the  sale  the  deceased  deposited 
in  his  hands  money  for  the  pnr^ase  of  the  laud,  stating  it;  to  be  hift 
own  money,  but  be  does  not  say  that  said  money  was  so  used;  on  iho 
contraiy,  his  official  return  shows  that  J.  Courtney,  the  defendant,  wa& 
the  purchaser  as  the.  last  and  highest  bidder  through  his  agent  for  a 
particular  price,  a  portion  of  which  was  ''paid  cash  in  hand,"  and  the 
balance  the  ''  said  Courtney  retained  in  his  hands  to  satisfy  the  pro 
rata  share  of  the  two  notes  of  equal  rank  with  the  one  herein  men- 
tioned, as  shown  by  the  mortgage  certificate." 

The  testimony  of  the  deiendant  and  the  correspondence  between 
him  and  the  deceased,  sustain  the  position  that  the  defendant  was  the 
real  purchaser,  with  the  understanding  that  the  deceased  was  to  occupy 
the  property  as  a  home,  put  it  in  repair,  improve  and  cultivate  it  at 
his  own  expense  during  his  lifetime,  the  rent  or  use  of  it  to  be  com- 
pensated by  the  improvements  put  on  it  by  him. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  defendant  quieting  him  in  the 
possession  of  and  title  to  the  land  described  in  the  petition;  with  costs 
in  both  courts. 


'   I 
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No.  104. — JoiiK  II.  Mitchell,  Dative  Testamentary  Executor,  v. 

Abraham  Levi. 

A  purchaoer  of  a  tract  of  land  at  probate  sale  made  under  an  order  of  a  court  of  competent 
Jurisdiction,  directing  a  sale  of  aU  the  property  of  the  succession,  is  not  affected  by  the 
failure  of  the  executor  to  have  such  land  placed  on  the  inventory  or  to  have  it  accurately 
described  on  the  inventory. 

Xf  it  appear  that  gross  negligence  and  want  of  due  precaution  has  characterized  the  aetjons 
of  the  executor  in  the  manner  of  conducting  the  administration  of  the  estate  he  repre- 
sents to  an  extent  which  amounts  to  a  fraud  on  the  estate,  yet  the  pnrchaaer  at  pvobate 
aaXej  in  good  faith  and  unconnected  with  the  fraud,  is  not  affected  thereby,  if  it  be  shown 
that  the  order  under  which  he  purchased  emanated  from  a  court  of  competent  Jurisdio- 
tion  and  the  proceedings  thereunder  were  regular  ui>on  their  face. 

The  tSaot  that  one  of  two  law  partners  is  the  executor  of  an  estate  does  not  disqnalify  the 
other  member  of  the  firm  fmin  acting  as  the  agent  of  a  creditor  of  the  estate. 

APPEAL  from  tbe  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.     Ray,  J.     W.  J.  Q,  Baker,  for  plaintiff  and  appellee. 
Morrison  &  Farmer,  for  defendant  and  appellant. 

This  case  was  tried  by  a  jury  in  the  court  below. 

Taliaferro,  J.  This  action  is  brought  by  the  plaintiff  as  dative 
test:! men tary  executor  of  John  Liles,  deceased,  to  annul  an  adjudica- 
tion made  to  tlie  defendant  of  a  tract  of  land  sold  at  a  probate  sale  of 
Liles'  estate  on  the  twenty -third  of  May,  1868,  and  which  was  invoked 
by  Morrison,  tlie  former  executor  of  L:les.  The  petition  charges,  that 
through  the  frandulent  contrivance  of  Morrison,  participated  in  by  the 
defendant,  a  tract  of  land  belonging  to  the  estate,  containing  in  reality 
five  hundred  and  ninety-three  acres  and  a  half,  was  illegally  and 
fraudulently  sold  as  containing  only  three  hundred  and  fifty-nine  and 
a  half  acres,  and  adjudicated  to  the  defendant,  represented  at  the  sale 
by  an  agent,  who  is  also  charged  with  having  knowledge  of  the  fraud- 
ulent concealment  of  the  quantity  of  land  sold  within  the  specified 
boundaries  and  as  liaving  been  appointed  to  this  agency  by  Morrison 
himself  or  at  his  instance.  The  suit  thus  brought  is  properly  tlie 
soquel  of  one  entitled  ''John  C.  Rogers  et  al.  t^.  C.  H.  Morrison, 
Executor,  et  al,"  instituted  in  the  parish  court  of  the  parish  of  Ouachita 
and  brought  by  appeal  before  this  court  at  tbe  Monroe  term  of  1869. 
See  21  An.  455.  The  decree  then  rendered  removed  Morrison  from  his 
office  as  executor,  but  dismissed  the  demand  for  the  annullment  of  the 
sale  for  want  of  jurisdiction  of  the  parish  court  without  prejudice  to 
the  plaintiff's  riglits.  The  two  suits  are,  therefore,  blended,  the  present 
plaintiff  adopting  as  his  own  all  the  allegations  of  the  plaintiff  in  tbe 
former  action.  He  avers  that  there  was  no  legal  and  proper  inventory 
made  of  the  plantation  on  which  the  decedent  resided ;  that  there  was 
left  off  the  inventory  a  tract  of  land  purchased  by  the  decedent  from 
John  F.  Parker,  containing  two  hundred  and  thirty-four  acres  cleared 
and  in  cultivation ',  and  that  Morrison,  the  executor  who  caused  the 
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iDveiitory  to  be  made,  knew  tbe  fact  that  tbis  parcel  of  land  belonged 
to  Li  leg'  estate,  and  yet  failed,  refused  and  neglected  to  bave  it  placed 
upon  tbe  inventory  and  appraised;  tbat  tbe  advertisements  do  not 
correspond  witb  tbe  inventory  nor  witb  tbe  facts,  and  tbat  tbe  attempt 
to  fix  metes  and  bounds  in  tbe  advertisements  not  fixed  by  tbe  inven- 
tory  was  illegal  and  a  badiEce  of  fraud,  and  rendered  tbe  wbole  sale  null 
and  void. 

Tbe  ease  was  tried  before  a  jnr^-.  Tbey  found  a  verdict  in  favor  of 
the  plaintiff  and  judgment  was  rendered  by  tbe  court  below  annulling 
the  sale  to  Levi  and  decreeing  tbe  land  in  controversy  to  be  tbe  prop- 
erty of  tbe  estate  of  Liles.    Tbe  defendant  prosecutes  this  appeal. 

We  do  not  tbink  it  important  to  discuss  tbe  several  bills  of  excep- 
tions tbat  were  taken  during  tbe  trial  of  tbe  cause,  and,  therefore, 
omit  a  special  notice  of  their  contents. 

Four  several  tracts  of  land  lying  on  tbe  east  side  of  the  Ouachita, 
belonging  to  Liles'  succession,  are  specified  on  tbe  inventory.  Three 
of  tlie^^e  lots  or  parcels  are  designated  as  being  lots  Nos.  6,  3  and  the 
east  half  of  lot  No.  4,  'Mn  the  partition  of  the  estate  of  Frantom." 
The  fourth  is  described  as  acquired  by  tbe  decedent  from  W.  E.  D. 
Scarborough  on  the  twenty-seventh  of  July,  1850,  and  as  lying  on  tbe 
east  bank  of  the  Ouachita  river,  five  miles  below  Monroe,  and  contain- 
ing two  hundred  and  thirty-seven  acres,  more  or  less.  .  The  aggregate 
of  the  whole  is  put  down  as  five  hundred  and  seventy  acres  and  forty- 
three-hundredth:f>,  appraised  at  thirty-five  dollars  per  acre.  The 
quantity  of  each  of  the  three  lots  of  tlie  Frantom  land  is  given.  There 
aie  no  special  and  exact  metes  and  bounds  given  to  each  lot  or  tract 
separately  or  to  all  the  tracts  collectively.  These  lands  were  sold  in 
two  parcels,  one  of  wliicb  is  stated  to  contain  two  hundred  and  ten 
acres  and  a  fraction,  and  the  other  three  hundred  and  fifty-nine  and  a 
half  acres.  The  first  of  these  was  purchased  by  Mrs.  Liles,  tbe  second 
by  Levi.  Both  in  the  advertisement  of  sale  and  in  the  8]ieriff*s  proces 
verbal  of  sale  these  lots  are  given  specific  boundaries.  The  lot  pur- 
chased by  tbe  widow  is  called  the  Frantom  tract,  lying  on  tbe  Ouachita 
river,  bounded  above  by  tbe  lands  of  tbe  heirs  of  Reuben  Frantom 
and  below  by  the  lands  of  R.  W.  Richardson,  containing  two  hundred 
and  ten  and  three-hundred ths  acres,  more  or  less.  The  lot  purchased  by 
Levi  is  called  'Hbe  plantation  on  which  deceased  "resided  at  bis  death, 
lying  on  the  Ouachita  river,  about  seven  miles  below  Monroe,  Louisiana, 
bounded  above  by  the  lands  of  R.  W.  Richardson  and  below  by  the 
lands  of  tbe  heirs  of  Reuben  Frantom,  containing  three  hundred  and 
fitty>nine  and  a  half  acres,  more  or  less."  It  is  fully  established  by 
the  evidence  tbat  the  intervening  ^*  Parker"  tract,  containing  two 
hundred  and  thirty-seven  acres,  lies  within  the  metes  and  bounds 
given  to  tbe  Dortion  of  tbe  land  adjudicated  to  Levi. 


f 


6®  SUPREME  COURT  OP  LOUISIANA, 

Hitoholl,  Datiye  Testamentary  Exeontor,  ▼.  Levi. 

The  plaintiff  lays  mnch  stress  upon  the  fact  that  by  the  advertise- 
ment  and  proces  verbal  of  sale  the  same  metes  and  bounds  are  not 
»giTien  that  are  found  in  the  inventory,  and  contends  that  the  nullity  of 
the  sale  results  from  such  discrepancy.  It  is  usual  in  advertising  lands 
for  sale  under  orders  of  court  to  refer  to  the  public  inventories  of  the 
property  for  the  location s^  boundaries  and  quaotities  of  the  tracts  or 
parcels  to  be  sold ;  but  we  are  not  referred  to  any  law  which  impera- 
tively requires,  under  pain  of  nullity  of  the  sale,  that  the  description 
in  the  advertisement  or  sale  shall  follow  exactly  that  which  is  given  in? 
the  inventory.  If  such  were  the  rule  many  sales  would  be  found 
defective.  It  often  happens  that  locations  and  boundaries  are  imper- 
fectly expressed  in  inventories.  There  can  be  no  good  reason  in  such 
cases  why  the  identical  lots  or  tracts  of  land  may  not  be  more 
accurately  described  and  designated  in  an  advertisement  or  sale  by  the 
use  of  terms  which  indicate  more  clearly  their  locality,  extent  and 
boundaries.  In  the  case  before  us,  if  the  quantily  actually  contained 
within  the  specified  boundaries  of  the  tract  purchased  by  Levi  were 
correctly  given,  both  in  the  inventory  and  advertisement,  would 
nullity  result  from  the  boundaries  being  expressed  as  they  are  in  the 
advertisement  and  sale  instead  of  the  manner  used  in  the  inventory^ 
the  lands  meant  being  identical  Y  If  so,  the  sale  of  the  portion  of  the 
lands  of  the  estate  to  Mrs.  Liles  would,  for  that  reason,  be  a  nullity  ; 
but  this  is  not  claimed  by  the  plaintiff.  The  petition  of  the  executor^ 
Morrison,  for  a  sale  of  all  the  property  of  the  estate  to  pay  its  debts- 
was  followed  by  an  order  responsive  to  tlie  prayer  of  the  petition. 
How  far  the  purchaser  of  a  tract  of  land  at  a  probate  sale  of  suoces- 
«ion  property,  made  under  an  order  of  a  court  ol  competent  jurisdic- 
tion, directing  a  sale  of  all  the  property  of  the  succession,  could  be 
affected  by  the  failure  of  the  representative  of  the  succession  to  have 
the  tract  placed  upon  the  inventory  and  appraised,  we  will  proceed  to 
consider.  The  testimony  in  this  case  forbids  the  conclusion  that  the 
omission  to  place  upon  the  inventory  the  tract  of  land  purchased  from 
Parker  could  have  arisen  in  any  other  way  than  through  the  gross^t 
and  most  inexcusable  neglect  of  duty  on  the  part  of  the  executor, 
acting  at  and  prior  to  the  sale.  The  reasons  for  entertaiuiug  this  view 
of  the  matter  are  given  in  the  case  in  21  An.  referred  to,  and  it  ia 
needless  here  to  reproduce  them.  The  matters  for  inquiry  now  are- 
more  especially:  Did  the  defendant,  Levi,  enter  into  a  fraudulent 
scheme  with  any  person  to  deprive  the  succession  of  Lilcs  of  a  large 
and  valuable  tract  of  land  nuder  the  fictitious  purchase?  Did  he,. 
with  the  intent  .to  enrich  himself  by  the  loss  of  the  estate,  become  a 
party  to  an  act  of  spoliation,  if  the  concealment  complained  of  in 
regard  to  the  quantity  of  land  sold  be  properly  so  called  ?  Had  his 
agent  such  knowledge,  or  had  his  agent  any  complicity  in  a  scheme  to- 
defraud  the  succession  7 
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It  18  shown  that  Levi  is  a  jadgment  creditor  of  Liles  with  first 
mortgage  against  the  property  of  the  estate  for  a  large  debt ;  that  Levi 
is  a  commidsion  merchant  residing  in  New  Orleans ;  that  Liles  dealt 
with  him  in  that  capacity,  obtaining  from  him  necessary  supplies  to  a. 
large  amount  to  carry  on  his  business  of  planting ;  that  Morrison  &> 
¥*armer,  as  the  attorneys  of  Levi,  had  charge  of  and  attended  almost 
exclusively  to  his  business  in  the  parish  of  Ouachita ;  that  the  matters 
relatiug  to  his  purchase  of  the  land  were  managed  and  directed 
entirely  by  his  attorneys ;  that  the  object  in  view  in  making  the  pur- 
chase was  to  secure  the  debt  of  Liles ;  that  Levi  had  never  been  on 
the  Ouachita  river  before  the  trial  of  this  suit,  in  which  he  was  a  wit- 
ness, and  that  he  had  never  seen  the  land  purchased  for  him  by  his 
agent;  that  he  is  not  in  the  habit  of  purchasing  or  speculating  in 
lands.  The  plaintiff  aims  to  show  that,  in  fact,  by  a  transfer  of 
certain  notes  of  one  Hogan  to  Levi,  and  upon  which  judgment  wa» 
obtained  in  favor  of  Levi,  the  debt  of  Liles  to  Levi  was  extinguished; 
bat  in  this  we  think  he  has  failed.  But  whether  a  creditor  or  not  he 
was  bound  to  pay  the  price  bid  for  the  land,  and  this,  it  appears,  he 
was  at  any  time  able  and  ready  to  do  had  there  been  a  proper  party 
ready  and  willing  to  receive.  In  fact  he  made  a  legal  tender  of  pay* 
raent,  which  was  refused.  In  his  testimony  he  disclaims  in  the  clearest 
and  most  pointed  terms  any  knowledge  of  or  participation  in  any 
measure  intended  by  undue  means  to  acquire  the  land  in  question. 
We  are  constrained,  from  our  review  of  the  evidence,  to  say  that  we 
find  nothing  in  it  which  we  think  warranto  the  belief  that  Levi  had 
knowledge  of  or  participated  in  any  fraudulent  net  in  the  proceeding. 
All  that  is  presented  to  show  a  different  aspect  amounts  to  little  more 
than  conjecture  or  inference.  The  principle  is  elementary  that  fraud 
is  not  premimed,  but  must  be  proved.  There  is  nothing  we  find  in  the 
testimony  which  in  the  slightest  degree  rebuts  the  strong  exculpatory 
evidence  in  behalf  of  the  defendant,  and  if  a  fraud  were  intended  on 
the  part  of  Morrison  we  should  be  left  to  infer  that  his  act  waa 
prompted  by  ulterior  views  and  motives  of  which  the  defendant  Levf 
is  ignorant. 

We  next  turn  to  the  position  of  Farmer,  who  acted  as  the  agent  of 
the  defendant,  Levi,  in  purchasing  the  land  for  him.  It  is  objected 
by  the  plaintiff  that  Farmer  was  incompetent  to  act  in  the  capacity  he 
did  and  that  that  renders  the  purchase  by  him  null.  Farmer,  through- 
out the  whole  proceedings,  was  the  law  partner  of  Morrison,  and  as 
suchit  is  strenuously  held  that  Morrison  being  the  executor  of  Liles^ 
estate  and  the  proceedings  taken  in  regard  to  the  affairs  of  the  estate 
being  conducted  by  the  firm  of  Morrison  &  Farmer,  it  was  illegal  and 
reprehensible  in  him  to  act  also  in  the  interests  of  Levi,  which  were 
adverse  to  those  of  the  succession.  The  evidence  discloses  that  in 
80 
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regard  to  the  business  and  interests  of  the  succession  they  were 
exclusively  attended  to  by  Morrison,  the  executor,  although  the  firm's 
name  was  signed  by  him  to  the  documents  necessary  to  be  filed  in 
court.  We  see  no  such  incompatibility  in  this  case  as  rendered  Farmer 
individually  incompetent  to  act  as  the  agent  of  Levi  in  the  single  act 
of  appearing  at  the  probate  sale  and  bidding  for  him.  He  was  not 
the  agent  of  the  succession  to  sell.  His  relation  to  the  succession  pnor 
to  the  sale  was  that  of  attorney  at  law.  There  did  not  exist  in  his 
case  the  inconsistent  relation  of  buyer  and  seller  in  the  same  person. 
Perhaps  it  were  best  in  all  things  to  shun  even  the  appearance  of  evil, 
bat  we  imagine  it  often  happens  that  an  agent's  acts  have  an  apparent 
incongruity  when  no  legal  incompetency  exists.  , 

Tlie  plaintiff,  in  our  understanding  of  the  evidence,  has  entirely 
failed  to  establish  that  the  agent  of  Levi  had  any  knowledge  of  a 
fraudulent  design  in  the  sale  of  the  property  of  Liles'  estate  and  con- 
sequently of  any  complicity  in  it. 

The  defendant,  then,  standing  in  the  attitude  of  a  bona  fide  pur- 
chaser, it  remains  only  to  inquire  whether  he  is  affected  by  any  irregu- 
larities or  illegalities  that  may  exist  in  the  proceedings  in  regard  to 
Liles'  estate  prior  to  the  order  of  sale.  And  we  would  here  remark 
that  it  has  so  frcquectl.v  been  held  by  this  court  that  in  sales  of  the 
kind  in  question,  the  purchaser  is  not  bound  to  look  beyond  the  opder 
of  a  competent  court  directing  the  sale,  it  seems  hardly  necessary  to 
advert  to  the  numerous  decisions  sustaining  this  doctrine.  In  the  case 
of  the  succession  of  John  Gurney,  14  An.  622,  in  an  action  to  annul  a 
sale  on  the  ground  of  grave  defects  in  the  inventory,  no  showing  made 
of  the  necessity  of  a  sale,  and  that  no  notice  had  been  given  to  absent 
heirs,  the  court  decided  that  there  were  'irregularities  which  do  not 
render  the  decree  jof  the  court  and  the  sale  under  it  null  and  void," 
and  go  on  to  say :  ''  The  court  had  jurisdiction,  and  its  decree  protects 
the  purchaser,  althougli  he  was  the  administrator  and  one  of  the  heirs 
at  law,  in  the  absence  of  any  charge  or  proof  of  fraud  against  him."  13 
La.  4:12;  16  La.  440:  3  R.  122;  9  An.  107;  18  An. 485  and  553;  21  An.  505. 

We  therefore  think  that  under  the  authority  of  these  and  many 
other  decisions,  the  exception  was  well  taken  by  the  defendant  to  the 
refutial  of  the  judge  a  quo  to  give  this  well  settled  doctrine  in  charge 
to  the  jury. 

For  the  reasons  assigned,  it  is  ordered,  adjudged  and  decreed  that 
the  judgment  of  the  district  court  be  annulled,  avoided  and  reversed. 
It  is  ordered  that  the  sequestration  taken  out  by  the  plaintiff  be  set 
aside,  and  that  the  defendant  be  quieted  in  his  title  and  possession  of 
the  tract  of  land  purchased  by  him  at  the  probate  sale  of  the  suoces- 
fiion  of  John  Liles,  deceased,  on  the  twenty-third  of  May,  A.  D.  1868, 
the  plaintiff  paying  all  costs  of  these  proceedings. 
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liUDELiNGy  C.  J.,  dissenUng.  This  \b  an  action  to  annul  a  judicial 
flale  on  the  ground  of  fraud  and  other  illegalities.  A,  branch  of  this 
case  -was  before  us  in  July,  1869,  and  we  then  said :  **  We  think  it 
established  by  the  record  that  .the  home  place  really  contained  about 
dve  hundred  and  ninety  acres,  and  that  its  sale  for  85250,  if  main- 
tainedy  would  result  in  a  great  loss  to  the  estate."  *  *  *'  It  appears 
that  he  (the  executor)  has  been  recorder  of  this  parish ;  that  he  was  a 
neighbor  and  intimate  friend  of  the  deceased }  that  he  was  a  witness  to 
the  act  pf  sale  from  Parker  to  Liles  of  the  omitted  tract }  that  this  act 
was  recorded  and  indexed  at  the  time  the  inventory  was  made ;  that  as 
attorney  for  Liles  he  had  occasion  to  know  that  during  the  last  ^ear  of 
his  life  the  decedent  rented  three  hundred  acres  of  cleared  land  of  the 
home  place  to  Hardy,  and  cultivated  himself  about  one  hundred  and 
forty  acres 5  that,  at  the  first  offering,  he  was  admonished  by  Judge 
Richardson  that  the  place  contained  upwards  of  five  hundred  acres, 
snd  that  he  was  under  the  impression  himself,  as  appear^  by  his  own 
evidence,  that  the  plantation  contained  more  land  than  the  advertise- 
ment described,  and  yet,  under  such  circumstances  as  these,  without 
making  a  search,  he  causes  the  place  to  be  sold  per  aversionem^  in  such 
a  \Fay  that.  If  the  sale  be  not  hereafter  annulled,  the  defendant  Levi 
-will  secure  five  hundred  and  ninety  acres  instead  of  three  hundred  and 
fifty-nine  and  a  half  acres,  which  were  inventoried." 

At  the  instance  of  the  defendant  the  case  was  tried  by  a  jury,  who 
found  a  verdict  for  the  plaintiff,  and  the  judge  a  quOf  who  heard  the 
inritnesses,  rendered  judgment  accordingly. 

It  appears  that  Morrison  &  Farmer  were  attorneys  for  the  estate  of 
Lfiles.  In  the  case  of  Rogers  v.  Morrison  we  said  that  Monison,  as 
Liles'  attorney,  had  occasion  to  know  that  more  lands  were  embraced 
within  the  boundaries  than  were  advertised.  Farmer  was  the  agent  of 
L«ev],  and  his  knowledge  was  thut  of  his  principal.  Only  three  hun- 
<lred  and  fifty-nine  and  a  half  acres  were  inventoried,  appraised  and 
Advertised,  and  only  those  who  posses^sed  information,  not  furnished 
by  the  advertisement,  could  know  that  five  hundred  and  ninety  acres 
of  land  were  to  be  sold. 

It  was  a  fraud  in  both  the  buyer  and  the  seller  to  attempt  to  sacrifice 
the  property  of  the  estate  in  such  a  manner. 

The  purchaser  Levi  has  never  complied  with  his  bid.  It  was  a  credit 
sale — ^the  bidder  has  never  executed  his  notes  with  security,  as  required 
by  law  and  the  advertisement,  or  paid  one  cent  for  the  property  up  to 
this  day.    No  such  notes  are  produced  or  shown  to  have  been  executed. 

Why  this  extraordinary  indulgence  to  this  bidder,  when  the  executor 
had  in  such  haste  obtained  an  order,  within  less  than  six  months  after 
the  death  of  the  testator,  to  sell  all  the  property  of  the  estate  to  pay 
debts! 
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It  does  not  appear  that  Fanner  bad  a  written  power  of  attorney  to 
buy  for  Levi,  or  express  authority  to  sign  notes  in  his  name. 

Levi  testified  that  he  had  never  been  on  the  place  before  the  sale^ 
and  did  not  know  that  it  contained  more  land  than  was  mentioned  in 
the  advertisement.  If  this  be  true,  it  is  dishonest  for  him  to  claim  five 
hundred  and  ninety  acres  when  only  three  hundred  and  fifty-nine  and 
a  half  acres  were  bid  for. 

Can  an  executor  sell  property  which  has  never  been  inventoried  and 
appraised  t 

The  three  hundred  and  fift3'-nine  and  a  half  acres  which  were  inven- 
toried and  appraised  were  appraised  at  $35  per  acre.  The  ^ve  hundred 
and  ninety  acres  claimed  to  have  been  sold  brought  only  $5,250,  or  less 
than  one- third  of  the  appraisement  per  aere. 

The  order  directed  that  the  property  of  the  estate  be  sold  '^  accord- 
ing to  articles  990  and  991  of  the  Code  of  Practice."  These  articles 
direct  that  the  property  should  be  sold  at  its  aprpraisement  for  cash,  and 
if  the  appraisement  be  not  bid,  then  that  it  be  sold  on  a  credit  of 
twelve  months.  Two  hundred  and  thirty  acres  of  the  land  were  never 
appraised,  consequently  the  terms  of  articles  990  and  991  were  not 
complied  with,  nor  was  the  mandate  of  the  court  obeyed.  The  execu- 
tor was  not  authorized  to  make  per  aversionem  by  the  order  of  sale,  or 
the  law,  and  he  could  not  legally  have  done  so. 

But,  even  if  fraud  had  not  been  proved,  the  defendant  should  not  be 
permitted  to  get  a  title  to  five  hundred  and  ninety  acres  of  land  when 
he  and  his  agent  believed  they  were  buying  only  three  hundred  and 
fifty -nine  and  a  half  acres. 

I  think  the  Parker  tract,  which  was  not  inventoried  or  appraised^ 
could  not  have  been  legally  sold.  C.  P.,  articles  990,  991,  992  f  2  An. 
996 ;  5  An.  I.  The  order  to  sell  property  of  an  estate  can  not  be 
extended  so  as  to  authorize  the  sale  of  property  not  inventoried  or 
appraised,  and  the  sale  is  void  on  account  of  the  absence  of  a  judg- 
ment or  order  of  a  court  to  authorize  it. 

But  I  deem  it  unnecessary  further  to  refer  to  the  concatenation  of 
circumstances  which  indicate  fraud  in  this  sale. 

The  verdict  of  the  jury  should  not  be  disturbed  on  a  question  of 
fraud  unless  the  evidence  shows  that  their  verdict  is  manifestly  wrong. 

This,  I  take  it  for  granted,  can  hardly  be  said  to  be  the  case  when 
two  ot  the  judges  of  this  court  and  the  district  judge,  before  whom 
the  case  was  tried,  concur  in  the  opinion  that  the  verdict  is  correct 
I  apprehend  that  it  will  be  the  first  time  in  the  history  ot  jurispru- 
dence that  such  a  thing  was  done. 

I  am  constrained,  therefore,  to  dissent  from  the  opinion  of  the  court- 

Howe,  J.  The  defendant  asked  for  a  jury,  and  they  found  a  verdict 
against  him.  The  questions  were  x>eculiarly  within  their  province, 
and  I  am  not  prepared  to  say  that  their  finding  was  erroneous. 
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No.  187. — Walker  &  Vaught  v.  G.  W.  Kimbrough,  AduiiDistrator — 

K.  B.  Sadler,  Tutor  et  al.,  Intervenors. 

The  commnnity  is  dissolved  by  the  death  of  one  of  the  spouses,  and  the  titlo  to  one-half 
thereof  vests  absolutely  in  the  heirs,  and  the  other  half  in  the  survivor.  The  survivor 
is,  therefore,  without  legal  authority  to  encumber  or  mortgage  the  one-half  Interest  of 
the  heirs  in  the  community. 

The  parish  court  has  jurisdiction  of  an  action  of  partition  of  the  community  between  the 
heirs  and  the  survivor  without  reference  to  the  amount  involved. 

In  this  case  notes  were  given  with  mortgage  to  secure  advances  to  be  made  and  supplies 
fomished  and  to  bo  furnished.  At  the  close  of  the  transactions,  plaintiffs  bring  suit  on 
the  account  current,  which  includes  in  its  items  the  amounts  of  the  notes,  and  they 
ask  a  recognition  and  enforcement  of  the  mortgage  given  to  secure  the  notes. 

Held— That  the  notes  having  been  given  for  a  particular  purpose,  namely,  to  enable  the  mer- 
chants to  negotiate  them,  and  having  been  taken  up  by  the  agents  of  the  plaintiiis,  con- 
fiulcm  took  place,  and  they,  the  notes,  became  extinguished,  and  the  mortgage  given  to 
secure  them  was  also  extinguished;  and  that  as  the  mortgage  was  only  given  to  secure 
the  notes,  it  had  no  effect  as  a  security  for  the  account. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.     Bay,  J.     Todd  <&  BrigJiam,  for  plaintiffs  and  appel- 
lees.   C  T.  Dunn  and  D,  C.  Morgan,  for  defendants  and  appellants. 

LuDELiXG,  C.  J.  The  plaintiffs,  \7ho  are  commission  merchants, 
sue  for  a  balance  due  on  an  account  current  between  themselves  and 
the  commercial  and  planting  partnership  of  Montgomery,  Pet-crkin  &> 
Co.,  composed  of  Robert  D.  Montgomery,  George  A.  Peterkio,  W.  K. 
Ward  and  M.  D.  L.  Allen.  The  petitioners  allege  that  Ward  U  dead, 
that  M.  D.  L.  Allen  has  left  the  State,  and  that  Montgomery  and 
Peterkin  are  insolvent;  and  they  allege  further  that  the  balance  fine 
them,  $8205  01,  is  secured  by  a  mortgage  executed  by  W.  R.  Ward  on 
his  individual  property. 

The  administrator  filed  an  exception,  alleging  that  the  obligation 
cued  upon  is  a  joint  obligation  and  all  the  co-obligors  are  not  sued. 
We  are  satisfied  that  the  firm  of  Montgomery,  Peterkin  &  Co.  was  a 
commercial  partnership,  and  though  they  were  engaged  in  cultivating 
plantations,  their  obligations  are  solidary. 

The  defendant  filed  an  answer  containing  a  general  denial  and  alle- 
gations that  the  account  contained  illegal,  usurious  and  improper 
charges  to  the  extent  of  at  least  one  thousand  dollars,  and  that  the 
interest  has  been  compounded,  etc. 

Ida  Ward,  and  her  husband  Sadler,  who  joined  his  wife,  to  authorize 
her  to  prosecute  this  suit,  and  as  tutor  to  the  minor  children  of  W.  R. 
Ward  and  his  wife,  C.  N.  Smith,  both  deceased,  filed  a  petition  of 
intervention,  alleging  that  their  mother  died  on  the  eighteenth  of 
March,  1867,  and  that  at  the  period  of  her  death  the  property  in  the 
possession  of  the  husband  was  community,  and  one-half  of  it  belonged 
to  them,  subject  to  the  debta;  that  a  portion  of  the  lands  thus  owned 
had  been  regularly  partitioned,  and  the  partition  had  been  duly 
homolgated  by  the  judgment  of  the  court;  that  their  father'3  succes- 
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sion  is  indebted  to  them  in  a  large  amonnt,  for  wbich  they  have  st 
mortgage  and  privilege.  They  farther  allege  that  the  plaintiffs  are 
endeavoring  to  establish  and  enforce  a  mort^^age  to  secure  the  pay- 
ment of  their  alleged  indebtedness  on  property,  which  at  the  time  the 
alleged  mortgage  bears  date,  to  wit:  the  twenty- fourth  of  April,  1867, 
belonged  to  them  as  aforesaid,  as  their  mother  had  died  anterior  ta 
that  time.  They  further  allege  that  the  account  is  incorrect  in  many 
particulars,  which  they  specify.  They  allege  that  the  notes  (which 
are  said  to  be  secured  by  a  mortgage)  were  never  sold  or  discounted 
by  Walker  &  Yaught;  that  the  discount  which  is  deducted  from  said 
notes  and  omitted  to  be  credited,  of  about  $1000,  together  with  tlie 
interest  thereon,  was  only  a  device  and  scheme  to  wrong  Montgomery,. 
Pet^rkin  &  Co. 

The  plaintiffs  excepted  to  the  intervention  on  the  ground  that  the 
petition  disclosed  no  cause  of  action ;  that  the  partition  under  which 
the  intervenors  claim  a  portion  of  the  land  mortgaged  was  absolutely 
null,  for  the  reason  that  the  court  which  rendered  the  judgment  was 
without  jurisdiction  ratione  materia,  as  the  property  partitioned  ex- 
ceeded in  value  $500,  and  that  the  property  partitioned  was  commuDity 
and  could  not  be  partitioned  until  the  community  had  been  settled^ 
and  that  for  the  same  reason  they  can  not  claim  half,  the  proceeds  of 
property  belonging  to  the  community,  or  any  specific  part  of  said 
property. 

This  exception  was  overruled,  and  answers  to  the  intervention  were 
filed.  But  subsequently  the  judge  a  quo  refused  to  permit  the  inter- 
venors to  prove  any  allegation  made  by  them,  and  dismissed  their 
intervention  on  the  grounds  stated  in  the  plaintiffs'  peremptory  excep- 
tion.   To  this  ruling  the  intervenors  retained  a  bill  of  exceptions. 

We  think  the  learned  judge  erred.  The  petition  alleges  that  the 
mother  of  the  intervenors  died  in  March,  1867,  before  the  mortgage 
was  executed.  At  the  moment  of  her  death  the  rights  of  the  heirs, 
although  residuary,  were  vested  in  the  half  of  the  property  composing 
the  community,  and  the  surviving  partner  of  the  community  could  not 
legally  mortgage  the  property  so  as  to  affect  the  rights  or  interests 
of  the  minors.  The  mortgage  itself  recites  that  W.  R.  Ward  is  a 
widower. 

The  parish  court  had  jurisdiction  to  partition  property  of  the  com- 
munity.   Art.  87,  Constitution. 

We  are  not  prepared  to  decide  that  the  partition  of  the  community 
property  was  premature.  There  is  nothing  in  this  record  to  justify 
such  a  conclusion.  For  aught  that  appears,  the  debts  of  the  commu- 
nity had  been  paid  before  partition,  and  we  will  not  presume  that  the 
parish  court  acted  improperly  but  correctly. 

In  fact,  the  theory  on  which  alone  the  mortgage  claimed  could  be 
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maintaiDody  that  tbe  mortgage  was  intended  as  a  continuing  guarantee 
to  secure  any  balance  due  on  tbe  account,  would  establish  the  fact  that 
the  debt  duo  to  the  plaintiffs  is  not  a  community  debt. 

The  mortgageor,  Ward,  died  in  1869,  and  the  account  runs  to  about 
the  period  of  his  death,  and  between  the  creation  of  the  mortgage  and 
the  date  of  the  death  of  Ward  large  credits  and  debts  appear  on  the 
account,  showing  that  the  balance,  whatever  it  may  be,  is  due  by 
Ward  and  not  by  the  community,  which  had  ceased  to  exist  before  the 
execution  of  the  mortgage.  We  think,  therefore,  that  the  interTenor» 
should  have  been  permitted  to  introduce  proof  to  establish  their 
allegations.  But  the  conclusion  to  which  we  have  arrived  in  the  con- 
troversy between  the  plaintiffs  and  defendants  renders  it  unnecessary 
to  remand  this  cause. 

As  between  the  plaintiffs  and  defendants,  the  principal  question  is 
whether  or  not  the  plaintiffs  have  a  mortgage  to  secure  the  balance 
due  them  on  account,  or  the  balance  due  on  the  two  notes.  We  regard 
this  suit  as  based  on  the  account  current.  The  two  notes  which  were 
described  in  the  act  of  mortgage  are  items  in  the  account,  and  copies 
of  them  are  annexed  with  the  account.  The  notes  are  alleged  to  be 
destroyed^  but  no  affidavit  of  their  loss  or  destruction  is  made,  nor  is 
there'  any  proo^  that  their  loss  or  destruction  had  been  advertised, 
which  would  have  been  done,  as  it  is  necessary,  if  suit  had  been 
instituted  on  them. 

The  account  current  shows  that  the  two  notes  were  made  in  favor  of 
the  plaintiffs,  one  for  $4469  27  and  the  other  for  $6718  52,  and  that 
the  plaintiffs  charged  defendants  with  the  amount  of  tliese  two  notes 
and  credited  them  with  the  net  proceeds  thereof,  $10,212,  and  that  the 
plaintiffs  continued  to  charge  interest  on  the  various  items  of  the 
account  preceding  the  execution  of  the  notes  up  to  the  close  of  the 
account.  We  think  it  is  clear  that  these  notes  were  not  intended  to^ 
novate  the  account  or  any  part  of  it,  but  that  it  was  a  mode  adopted 
whereby  the  agents  of  the  defendants  were  to  raise  money  for  their 
own  use,  or  to  enable  them  to  exact  the  charges  for  discounting  and 
advancing.  If  the  notes  had  been  given  in  settlement  of  the  account, 
the  whole  amount  of  the  notes  would  have  been  credited  on  the 
account,  and  interest  on  the  account  would  have  been  arrested. 

The  notes  having  performed  the  functions  for  which  they  were  made, 
and  having  been  taken  up  by  the  agents  of  the  makers,  they  were 
extinguished  by  contusion,  and  they  are  now  mere  vouchers  in  the 
hands  of  the  factors  to  prove  items  of  their  account.  The  mortgage 
was  given  to  secure  the  payment  of  the  notes,  no  doubt  the  better  to 
enable  the  factors  to  discount  them,  and  when  the  notes  were  extin* 
guished  the  mortgage,  as  an  accessory,  was  also  extinguished.  C*  C 
arts.  2217,  3287,  3411;  Hill  v.  Hale,  4  R.  416. 
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The  attempt  to  explain  or  contradict  the  written  act  of  mortgage  by 
the  testimony  of  Walker,  one  of  the  plaintiffs,  was  properly  not 
allowed.  The  notarial  act  declares  that  the  mortgage  was  given  **to 
secure  the  punctual  payment  of  the  aforesaid  two  promissory  notes  at 
maturity,  as  well  as  of  all  interest  that  may  accrue  thereon/'  and  there 
is  nothing  which  in  the  remotest  degree  indicates  that  the  parties  in- 
tended that  the  mortgage  should  be  a  continuing  guarantee  to  secure 
the  payment  of  the  account  current  or  any  balancie  of  account,  and  we 
are  not  at  liberty  to  make  new  contracts  for  the  parties. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  avoided  and  reversed;  and  it  is  further  decreed  that 
there  be  judgment  in  favor  of  the  plaintiffs  for  the  sum  of  $7227  19, 
with  five  per  centum  per  annum  interest  from  judicial  demand ,  with 
costs  of  the  district  court,  to  bo  paid  in  duo  course  of  administration. 
It  is  further  ordered  that  the  costs  of  appeal  be  paid  by  the  plaintiffs 
and  appellees. 


Howell,  J.,  dissenting.  On  second  February,  1867,  the  firm  of 
Montgomery,  Peterkin  &  Co.  owed  plaintiffs  $11,187  79  on  an  uccouot, 
for  which  they  made  two  notes,  with  interest  after  n\aturities,  to  the 
order  of  plaintiffs  and  payable  in  December  following.  The  account 
between  til e  parties  was  continued  without 'change.  On  the  thirtieth 
March,  1867,  the  proceeds  of  one  of  these  notes  was  phiced  to  the 
credit  of  the  makers,  a  commercial  and  planting  firm.  On  the  twenty- 
fourth  of  the  next  month  (April)  it  appearing  that  the  debt  exceeded 
the  amount  of  the  two  notes,  the  excess  was  paid  by  W.  R.  Ward,  a 
member  of  the  firm  of  Montgomery,  Peterkin  &  Co.,  who,  at  the  same 
time,  executed  a  mortgage  on  his  property  to  secure  the  payment  of 
the  notes,  for  the  amount  of  which  he  coufessed  judgment  in  the  act 
and  bound  himself  to  ship  to  plaintifls  tlie  cotton  to  be  raised  on  their 
plantations  by  his  firm.  No  change  was  made  in  the  account.  On  the 
fifth  of  June  following,  the  proceeds  of  the  other  note  was  placed  to 
the  credit  of  Montgomery,  Peterkin  &  Co.,  the  makers.  On  the 
twenty-eighth  December,  1867,  the  date  of  the  maturity  of  the  last  of 
the  notes,  the  amount  of  both  was  charged  in  the  account,  which  being 
closed,  shows  a  balance  something  less  than  the  two  notes.  The 
question  is:  Were  these  notes  paid  by  this  course  of  dealing?  I 
think  not.  When  they  were  discounted  the  proceeds  were  placed  to 
the  credit  of  the  makers^  but  they  were  still  outstanding  as  a  subsist- 
ing debt  against  both  the  makers  and  the  indorsers  and  secured  by  the 
mortgage  executed  by  Ward,  whose  succession,  as  I  think,  is  sued  in 
this  action  to  recover  the  amount  due  on  tliem  with  mortgage.  When 
taken  up  by  the  indorsers  (the  plaintiffs),  was  it  a  payment  of  the 
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Botes  or  did  they  return  to  plaintiffs  with  the  mortgage  accessory  f  I 
think  the  latter.  They  were  evidently  paid  with  the  funds  of  the 
tndorsers,  who  were  bound  with  and  for  the  makers,  and  the  payment 
was  with  legal  subrogation,  even  if  not  specially  protected  by  the 
terms  of  the  mortgage.  But  Ward,  the  mortgageor,  executed  the 
mortgage  expressly  to  secure  their  payment  at  maturity«  The  makers, 
in  whose  behalf  he  gave  this  security,  did  not  pay  them.  No  funds 
were  provided  either  by  Ward  or  the  makers  for  their  payment,  and 
henco  the  obligations  of  the  act  of  mortgage  are  still  in  force.  It 
certainly  was  not  contemplated  that  the  payment  by  plaintiffs  od 
indorsers  would  extinguish  the  mortgage,  for  it  was  given  in  their 
favor,  or  of  any  holder,  to  secure  their  payment  by  the  makers  or  the 
mortgageor.  Had  the  latter  or  either  of  them  furnished  the  funds  to 
make  the  payment,  there  would  have  been  no  occasion  for  this  suit  or 
any  other  on  this  debt. 

I  think  the  mortgage  is  in  force  upon  the  property  which  Ward  was 
capable  of  mortgaging  and  deem  it  unnecessary  to  determine  the 
nature  of  the  debtor  firm. 


Howe,  J.,  dissenting.  All  that  was  necessary  to  the  decision  of  the 
case  of  Ward  v.  Douglas,  22  An.  463,  was  the  settlement  of  the  ques- 
tion  whether  or  not  tlie  plaintiffs  herein  were  entitled  to  executory 
process.  The  question  of  the  existence  of  the  notes  and  their  accessory 
mortgage  is  still  open. 

I  think  the  notes  still  exist  to  the  amount  of  advances  made  and 
remaining  unpaid,  and  that  the  mortgage  may  be  enforced. 


No.  243. — E.  W.  &  K.  Richardson  v,  Solomon  W.  Downs. 

The  father  has  the  le^^al  right  to  engage  comisel  to  defend  his  minor  son  who  owns  propi  xty 
in  his  own  right,  and  if  the  minor,  after  emancipation,  ratifies  the  employment  of  couuBci 
in  his  behalf  while  he  was  a  minor,  he  is  legally  bound  to  pay  the  fees. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    Bay^  J.    B,  W.  dc  B,  Bicluirdson,  in  propria  personw, 
plaintiffs  and  appellees.    Stubhs  d  Cohbf  for  defendant  and  appellant. 
LuDELiNG,  C.  J.    The  plaintiffs  sue  the  defendant  for  $1500  for  pro- 
fessional services  rendered  in  five  suits  against  the  defendant. 

The  defense  is  that  at  the  time  the  said  suits  were  instituted,  de- 
fendant was  a  minor  under  the  control  of  his  father,  that  the  debts 
for  which  he  was  then  sued  were  not  due  by  him ',  and  that  the  sum 
charged  is  excessive. 

The  evidence  discloses  the  following  facts:    That  the  minor  had  a 
large  property  in  his  own  right,  inherited  from  S.  W.  Downs,  deceased; 
81 
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that  his  father  and  mother  were  both  alive;  that  the  father  waa  insol- 
vent ;  that  the  minor  was  sued  in  the  various  suits  stated  in  plaintiffa' 
petition;  that  plaintiflFs  defended  the  suits  suocessfally,  and  that  the 
amounts  claimed  in  said  suits,  in  the  aggregate,  exceeded  $20,000.  It 
further  appears  that  after  several  efforts  to  bring  the  minor  into  court, 
he  was  emancipated ;  that  he  himself,  after  his  emancipation,  paid  the 
plaintiffs  thoir  fee  for  having  him  emancipated;  he  was  then  personallj 
cited  in  the  causes  aforesaid,  and  was  defended  by  the  plaintiffs. 

We  think  the  father  had  authority  to  bind  his  minor  son  by  engaging 
counsel  to  defend  the  rights  of  property  of  the  minor,  under  the 
circumstances  of  this  case,  and  we  think  that  the  facts  in  this  case 
show  that  the  minor  ratified  the  acts  of  his  father  in  engaging  the 
services  of  the  plaintiffs.  The  evidence  shows  that  the  fees  for  the 
services  rendered  are  reasonable,  and  the  judge  before  whom  the 
services  were  rendered  believed  them  fair,  and  so  we  think. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  affirmed,  with  costs  of  appeal. 

Rehearing  refused. 


No.  227. — C.  T.  DcjNN  v.  John  Calderwood. 

Daring  the  late  war  C,  a  British  sabject,  entered  into  a  contract  -with  A,  a  resident  of  the 
State,  whereby  the  former  was  to  receive  and  take  in  hia  posaeaaion  a  large  quantity  of 
cotton  and  ahip  the  same  to  Eorope  and  divide  the  profits  arising  therefirom  eqnally  with 
A.  A  further  condition  of  the  agreement  was,  that  it  the  cotton  was  destroyed  or  taken 
possession  of  by  either  of  tlie  contending  forces,  that  then  C  was  to  recover  and  pay 
over  to  A  his  proportion  of  the  amount  so  recovered  on  account  of  such  forcible  takini; 
or  destruction. 

The  cotton  was  not  taken  or  destroyed  by  either  of  t^o  contending  forces,  but  was  destroyed 
by  the  accidental  burning  of  the  gin  house  in  which  it  was  stored.  C  gave  his  notes  at 
the  time  of  the  execution  of  the  contract  in  favor  of  A  for  an  amount  equal  to  hia 
estimated  interest  in  the  cotton  in  case  it  was  sold  by  C  in  Europe.  A  now  brings  suit 
on  the  note. 

Held— That  the  contract  of  the  parties  in  reference  to  the  cotton  and  for  which  the  note 
appears  to  have  been  given  was  not  a  sale  of  the  cotton,  and  therefore  C,  who  had  given 
the  not4t,  was  not  in  possession  at  tlie  time  it  was  destroyed  by  fire.  That,  not  being  in 
possession  under  a  title  he  could  not  be  held  liable  for  the  price  or  value  thereof. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  pariah  of 
Ouachita.  Bay,  J.  D,  0.  Morgan  aud  B.  W.  Eteliardaon,  fo* 
plaintiff  and  appellee.     Stuhhs  dc  Cobb,  for  defendant  and  appellant. 

TALIAFERRO;  J.  The  plaintiff  sues  on  a  promissory  note  signed  by 
the  defendant  on  the  twenty- second  of  August,  1863,  payable  one  day 
after  date  to  C.  T.  Dunn  for  $7580. 

The  defendant  excepts  to  the  action,  alleging  that  the  plaintiff 
ought  not  to  recover  upon  his  demand  on  the  ground  that  his  suit  is 
premature,  aa  any  liability  defendant  may  incur  under  the  agreement 
between  himself  and  the  plaintiff  depends  upon  the  delivery  by  plain- 
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tiff  to  the  defendant  of  a  certain  amoant  of  cotton,  to  be  by  him 
shipped  to  Europe  and  sold*  on  joint  account,  which  cotton  the  defend- 
ant avers  the  plaintiff  has  never  delivered 

The  defendant  answered,  adopting  the  allegations  of  his  exception, 
and  denied  generally  the  allegations  in  plaintiff's  petition. 

In  the  court  below  there  was  judgment  in  favor  of  the  defendant, 
rejecting  the  plaintiff's  demand.    The  plaintiff  has  appealed. 

It  appears  there  were  two  contracts,  or  one  contract  evidenced  by 
two  instruments,  written  and  printed.  These  documents  fill  several 
pages  of  the  record,  and  seem  clearly  to  show  the  purpose  and  inten- 
tion of  the  parties;  and  it  is  in  reference  to  that  purpose  that  the 
entire  act  or  acts  must,  in  the  sense  and  meaning  resulting  from  a  con- 
sideration of  the  whole,  be  examined*  The  circumstances  under  which 
tl>e  partiea  contracted  must  be  looked  to  as  giving  complexion  to  and 
explaining  the  contract  they  entered  into.  A  state  of  war  existed  in 
the  country.  Federal  troops  were  advancing  into  the  interior  from 
the  Mississippi,  and  it  was  apprehended  they  would  pass  through  the 
pan'sh  of  the  plaintiff's  residence,  where  he  had  a  large  amount  of 
cotton,  some  of  which  was  baled,  and  a  considerable  portion  of  it  un- 
ginned  or  in  the  seed.  Cotton  was  thought  to  be  in  danger  of  destruc- 
tion from  both  friend  and  foe.  The  Confederate  authorities  had 
adopted  the  policy  of  burning  cotton  to  prevent  its  falling  into  the 
hands  of  the  Federal  forces,  and  it  was  believed  to  be  in  danger  of 
capture  by  the  National  troops.  Calderwood,  the  defendant,  was  a 
British  subject,  never  having  become  an'  American  citizen.  He,  on  the 
ground  of  neutrality,  it  was  assumed,  could  protect  his  own  property 
from  being  destroyed  or  appropriated  by  the  parties  in  conflict.  Cal- 
derwood signed  the  note  in  question,  expressing  an  obligation  to  pay 
Dunn  a  sum  of  money  ($7580),  and  Dunn  signed  a  receipt  to  Calder- 
wood expressing  the  receipt  of  $7580  as  being  in  full  payment  for 
sixty-two  bales  of  cotton,  weighing  in  the  aggregate  twenty-four 
thousand  eight  hundred  pounds,  and  for  one  hundred  thousand  and 
eight  hundred  pounds  of  "  seed  cotton  unginned." 

The  written  instruments  express  that  Calderwood  is  bound  to  pay 
Dnnn  fifteen  cents  per  pound  in  gold  for  the  baled  cotton,  and  $3780  in 
gold  for  the  cotton  in  the  seed  ^*  so  soon  as  the  cotton  can  be  trans- 
ported to  Europe  and  sold."  In  one  of  these  instruments  Calderwood 
binds  himself  to  pay  Dunn  one-half  of  the  net  profits  made  on  the  sale 
of  said  sixty -two  bales  of  cotton,  and  in  the  other  he  binds  himself  to 
pay  Dunn  one-half  of  the  net  profits  made  on  the  sale  of  said  unginned 
cotton.  One  of  these  acts  expresses  that  Dunn  ''takes  upon  himself 
the  risk  of  the  loss  of  the  cotton  through  the  acts  of  either  govern- 
ment; that  is,  if  the  cotton  be  destroyed  or  taken  either  by  the 
Government  of  the  United  States  or  by  the  Confederate  States,  and* 
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the  value  thereof  be  not  recovered  by  said  John  Calderwood  after 
exhausting  all  proper  moans  of  redress,  then  and  in  that  case  tlie  note 
which  said  Calderwood  has  this  day  executed  in  my  favor  for  $J)700 
shall  be  canceled  and  be  void."  The  other  instrument  contains  the 
same  stipulation,  and  declares  that  after  all  p^^per  means  used  by 
Calderwood  to  obtain  redress  the  note  executed  for  $4700  shall  be  can- 
celed and  become  void. 

In  the  month  of  April  of  the  year  following  the  plaintiff's  gin  house 
was  burned,  with  the  cotton  stored  in  it  at  the  time.  There  is  in  the 
record  a  large  amount  of  testimony  introduced  by  the  plaintiff  to 
establish  the  quantity  of  cotton  in  the  gin  at  the  time  of  the  accident, 
all  of  which  was  destroyed  by  the  conflagration.  This,  he  seems  to 
consider,  important  to  show,  as  he  makes  the  point  that  the  contract 
entered  into  by  himself  and  Calderwood  was  a  sale  to  him  completed 
by  delivery^  and  that  the  cotton  was  at  the  risk  of  the  purchaser.  The 
destruction  of  the  gin  by  fire  and  the  resulting  loss  of  all  the  cotton 
that  was  in  it  at  the  time  is  shown  to  have  arisen  from  an  accident,  and 
not  from  the  act  or  through  the  agency  of  either  ot  the  hostile  powers 
engaged  in  war. 

It  is  shown  that  not  long  before  the  gin  was  destroyed  the  "  cotton 
burners"  visited  the  plaintiff's  plantation,  and  that  a  small  quantity 
of  his  cotton  was  burned  by  them.  The  quantity  of  cotton  destroyed 
by  the  burning  of  the  gin  afterwards,  if  it  were  important  to  ascertain, 
is  involved  in  uncertainty.  It  is  proved  that  very  shortly  before  the 
advent  of  the  burners  there  had  been  cotton  removed  from  the  pbintji- 
tion.  The  officer  in  command  of  the  squad  that  came  to  burn  the 
cotton  testified  that  he  went  into  the  gin  with  the  plaintiff  to  look  at 
the  cotton,  and  that  they  agreed  there  '*  were  about  seventeen  bales, 
seven  or  eight  of  it  in  the  lint."  Taylor,  a  witness,  testifies  that  he 
was  present  at  the  time,  and  says  there  were  not  a  hundred  bale:)  of 
cotton  in  the  gin  at  that  time.  And  afterwards  witness  states  that  in 
a  conversation  with  Dunn,  the  plaintiff,  in  regard  to  the  quantity  of 
cotton  in  the  gin  house  when  it  was  burned,  he  remarked  to  Dunn  tliat 
he  (witness)  did  not  think  there  were  a  hundred  bales,  or  anything 
like  it,  at  the  time.  The  testimony  of  the  plaintiff  and  others  shovr 
that  a  considerable  amount  of  cotton,  both  in  the  bale  and  in  the  seed, 
was  removed  just  before  the  coming  of  tho  burners  to  keep  it  out  of 
their  way.  The  accidental  burning  of  the  gin  occurred  a  few  days 
afterwards  from  fire  communicated  to  it  from  burning  timber  in  close 
proximity  to  it.  We  do  not  find  that  during  the  interval  between  the 
appearance  of  the  cotton  burners  and  the  destruction  of  the  gin  house, 
any  of  the  cotton  removed  before  their  arrival,  was  earned  baclc  to  the 
gin.  But  we  do  not  regard  it  important  to  know  what  amount  of 
cotton  was  lost  by  the  accident.    We  can  not  regard  the  agreement 
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between  the  parties  as  a  Bale.  The  written  inetrament  containing  the 
agreement  sufficiently  shows  its  character.  The  cotton  was  to  be  con- 
sidered as  belonging  to  Calderwood  if  it  should  be  destroyed  by  the 
Fe<ieral  torces,  as  in  that  event  there  would  be  a  chance  for  Calder- 
wood, a  British  sul)ject,  to  recover  its  value  irom  tho  United  States.  If 
it  escaped  destruction  in  that  direction,  Calderwood  was  to  pay  him, 
after  sale  of  the  cotton  in  Europe,  one-half  of  the  net  profits  on  the  cot- 
ton. We  conclude  the  plaintiff  has  no  legal  or  equitable  right  to  recover. 
It  is  therefore  onlered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs. 

Mr.  Chief  Justice  Ludeling  recused. 


No.  183. — D.  C.  Morgan,  Administrator,  v.  "VV.  Y.  Kinkard  et  al.  I  ^  ^ 

An  act  of  sale  of  real  property  under  private  eignatare  takes  effect  against  third  persons  ^  ^ 
only  from  the  date  of  registry  in  the  proper  office  and  the  delivery  of  the  property.  If, 
therefore,  real  estate  has  been  sold  ander  act  by  private  signature,  and  the  vendor 
remains  in  possession,  and  the  act  is  not  recorded,  a  third  purchaser  by  public  act 
acquires  a  good  and  valid  title  thereto,  notwithstanding  the  former  sale  under  private 
Bi^atnre. 

A  judicial  admission  or  allegation  in  tho  defense  to  the  payment  of  notes  given  for  the  prico 
of  land,  that  tho  defendant  has  no  tiths  will  not  enable  a  third  person  who  gets  pt'ssession 
of  such  land,  without  title,  to  hold  it  under  such  judicial  admissions.  The  general  rule 
ifl.  however,  well  established  that  Judicial  confessions,  when  voluntarily  made,  are  con- 
elusive  against  tho  parties  making  then* 

APr^E\L  from  the    Fourteenth  Judicial  District  Court,  parisli  of 
Morehouse.     Baj/,  J.     8.  O.  Parsons,  for  plaiutitf  and   appellee. 
Newton  &  Hall  aud  Todd  <&  Brigham,  for  defendants  and  appellants. 

Ludeling,  C.  J.  Tliis  is  a  petitory  action  to  recover  a  tract  of  land 
described  in  the  petition.  The  defendants  filed  a  general  denial,  and 
they  further  alleged  that  J.  T.  Payne,  now  dead,  purchased  the  land 
at  public  auction  as  the  property  of  the  estate  of  James  W.  Kelly, 
and  that  the  said  Payne  and  those  under  whom  he  holds,  have  been  in 
poss-^sion  more  than  ten  years  under  titles  translative  of  property. 

The  evidence  in  the  record  establishes  the  following  facts : 

That  on  the  twelfth  of  July,  1856,  Mrs.  Dicey  Kelly  executed  an  act 
BOtts  seign  privd  in  favor  of  her  son,  James  W.  Kelly,  transferring  tho 
land  in  controversy }  that  the  vendor,  Dicey  Kelly,  remained  in  pos- 
session of  the  property  thus  transferred  until  1861,  when  she  sold  the 
same  property  to  Isaac  P.  Norrell  by  notarial  act  and  gave  him  posses-  T 
sion  thereof.  That  James  W.  Kelly  was  in  the  neighborhood  at  the 
time  of  the  sale  to  Norrell ;  that  he  knew  of  the  sale — he  was  fr.  quent- 
ly  on  the  place  after  the  sale  to  Norrell,  and  that  up  to  the  time  of  his 
death,  in  1864  or  1865,  he  permitted  Norrell  to  remain  in  the  undis- 
turbed possession  of  the  property* 

Article  2442  [2417]  of  the  Civil  Code  declares  "  the  sale  of  any  im- 
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movable  made  under  private  signature  ahall  have  effect  against  the 
creditors  of  the  parties  and  against  third  persons  in  genend,  only  from 
the  day  such  sale  was  registered  according  to  law,  and  the  actnal 
delivery  of  the  tiling  sold  took  place."     2  An.  912. 

The  sale  under  private  signature  to  J.  W.  Kelly  in  1856  had  no  effect 
against  Isaac  F.  Norrell  who  bought  from  Dicey  W.  Kelly  in  1861,  be- 
cause she  had  remained  in  possession  from  the  date  of  the  private  act 
to  the  time  when  she  sold  to  Norrell,  and  therefore  he  acquired  a  good 
title  by  his  purchase  in  1861.  This  view  of  the  case  renders  it  un- 
necessary to  pass  upon  the  bills  of  exception  relative  to  the  reception 
of  testimonv  to  establish  the  simulation  between  Dicey  Kelly  and  J. 
W.  Kelly. 

It  appears  from  the  record  that  W.  Y.  Kinnard  was  appointed  ad- 
ministrator of  the  estate  of  J.  W.  Kelly  in  1867;  that  as  administrator 
he  sold  the  property  in  dispute  at  public  auction,  first  t-o  Rohb  & 
Payne,  and  afterwards  to  James  T.  Payne.  The  evidence  creates  at 
least  a  strong  suspicion  that  these  sales  were  collusively  made  between 
the  administrator  and  Payne.    The  administrator  swears  as  follows: 

'^  I  sold  it  to  Payne  in  1869.  I  made  a  sale  of  the  place  once  before. 
I  cried  it  off  under  an  order  and  advertisement,  but  the  terms  of  tbe 
sale  were  not  coni|)lied  with,  and  I  readvertised  and  sold  it  again.  I 
don't  know  whetlier  tbere  was  any  title  given  in  the  first  sale  or  not. 
I  think'  Mr.  Payne  paid  between  $400  and  $500  for  the  land.  *  •  • 
Ever  since  I  commenced  tbe  administration  of  the  estate  I  have  been 
cultivating  the  laud,  except  about  forty  or  fifty  acres  of  bottom  land 
and  one  hundred  acres  hill  lands.  In  the  sale  of  the  land  from  me  as 
^administrator  to  Payne,  it  was  understood  that  I  was  to  be  a  party  in- 
terested in  the  purchase.  I  was  to  be  one-half  owner  of  it.  I  borrowed 
my  part  of  the  price  from  Mr.  Payne;  paid  tor  the  land.'' 

The  witness  stated  on  re-examination  in  chief  that  his  wife  was  a 
sister  of  J.  W.  Kelly,  and  that  ''it  was  understood  that  I  should  use 
my  wife's  interest  in  paying  her  proportion  as  fiir  as  it  would  go,  she 
being  an  heir  of  J.  W.  Kelly.^'  This  witness  swears  further  that  the 
land  in  controversy  had  been  transferred  to  him  after  the  act  sons  seign 
prive  to  J.  W.  Kelly  by  Dicey  Kelly,  and  that  he  retransferred  the 
land  in  order  that  Mrs.  Kelly  might  sell  it  to  Norrell.  He  knew  all 
the  facts  relative  to  the  simulated  and  null  act  of  Dicey  Kelly  to  J.  W. 
Kelly,  and  yet  he  devised  schemes  to  try  to  sell  the  property  as  that 
of  James  W.  Kelly,  deceased.  The  evidence  in  this  record  fully  satis- 
fies us  that  James  T.  Payne  also  knew  all  the  facts  in  relation  to  the 
title  of  James  W.  Kelly  and  Isaac  F.  Norrell. 

The  former  administrator  of  I.  F.  Norrell's  estate  shows  directly 
that  Payne  did  know  all  about  it,  and  other  evidence  corroborates  hiB 
testimony. 
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.  Baty  be  tbk  as  it  may,  the  notarial  act  of  sale  to  Norrell  was  re- 
eorded;  tike  propertj  had  been  in  his  poasession  from  February,  1861, 
to  some  time  in  1866,  when  he  died.  The  property  was  inyentoned  as 
liis  after  his  death,  and  went  into  the  possession  of  his  administrator, 
who  retained  possession  until  the  administrator  of  J.  W.  Kelly  iUe* 
gaily  took  poeseasion  of  it.  The  sale  by  Kinnard,  administrator,  to 
Payne  was  the  sale  of  the  property  of  another,  and  therefore  null  and 
Yoid.    CO.  2452. 

It  is  oontended  that  Norrell  is  estopped  from  setting  np  title  to  this 
land,  because  when  sned  on  one  of  the  notes  given  for  the  price  thereof 
he  alleged  that  the  consideration  of  the  note  had  failed,  inasmnch  as 
he  had  not  received  a  perfect  title;  that  the  land  had  been  previously 
traasferred  to  J.  W.  Kelly. 

The  same  witnesses  who  prove  the  above  iiftcts  state  that  Norrell, 
daring  the  pendency  of  the  suit,  proposed  to  compromise  the  note  in 
suit  by  paying  $2000.  It  is  a  general  rule  that  parties  are  bound  by 
their  judicial  admissions,  and  it  is  also  true  that  admissions  made  in 
one  suit  may  sometimes  be  used  in  another  suit,  even  though  the  par- 
ties to  the  suit  be  not  the  same.  But  we  are  not  prepared  to  say  that 
all  admissions  made  in  pleading  may  be  used  as  an  estoppel  in  every 
Bait  in  which  the  party  making  them  may  be  a  party. 

This  suit  is  itself  an  example  of  the  harshness  and  injustice  of  tlie 
rale  contended  for.  Suppose  that  judgment  had  been  rendered  against 
Norrell  on  the  note,  in  spite  of  his  defense,  he  would  have  the  price  to 
pay,  and  yet  any  stranger  who  miglit  get  possession  of  his  land  could 
hold  it  without  a  legal  title,  because  Norrell  had  admitted  in  the  con- 
test for  the  price  that  he  had  no  title.  Doctrines  which  lead  to  such 
UDJust  conclusions  can  not  be  correct. 

The  evidence  in  the  record  shows  that  a  considerable  portion  of  the 
lands  in  controversy  are  cleared,  and  that  they  Jiave  been  cultivated 
by  the  defendants;  but  the  evidence  does  not  fix  the  quantity  of  lands 
cleared  or  cultivable,  so  as  to  enable  the  court  to  fix  the  amount  of 
rents. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  affirmed,  with  costs  of  appeal. 


219. — Manheim  Berwin  v.  John  L.  G auger. 

Tho  burden  ot  proof  fUIs  upon  the  defendant,  when  he  alleges  want  or  failure  of  consider- 
ation of  the  note  sued  upon., 

APPEAXi  from  the  Fourteenth  Judicial  District  Court,  parish  of  Rich- 
laud.    Say,  J.     Wells  dt  WilUama  and  JB.  Filleulj  for  plaintiff  and 
appellant.    Sichardton  <&  McEnery,  for  defendant  and  appellee. 
Howe,  J.    This  was  a  suit  upon  a  promissory-  note.    The  defense 
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aet  up  was  fraud  and  want  of  consideration.  A  reconventioiial  de- 
mand was  also  pleaded*  There  was  judgment  dismissing  the  plaintifiTe 
demand  as  in  case  of  nonsuit,  and  he  has  appealed. 

We  are  constrained  to  think  that  the  judgment  was  erroneous.  The 
plaintidT's  case  was  fully  made  out  by  the  note  itself,  and  by  his 
answers  to  interrogatories  propounded  by  defendant  and  introduced 
by  plaintiff  without  objection,  as  appears  by  the  note  of  evidence. 
The  defendant  has  not  successfully  contradicted  this  array  of  proof, 
nor  established  the  affirmative  allegations  of  his  answer,  the  burden  of 
proving  which  was  upon  the  defense.  His  own  testimony  is  loose  and 
vague,  and  the  other  testimony  on  his  side  is  insufficient  to  eke  out  his 
case. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  the  demand  of  defendant  dismissed,  and  that  plaintiff  Manlieim 
Berwin  recover  from  defendant  John  L.  Ganger  the  sum  of  $857  20, 
with  eight  per  cent,  per  annum  interest  from  February  27,  1867,  and 
costs  of  both  courts. 

Rehearing  refused. 


No.  215. — Parish  op  Moreuouse  v.  Parish  of  Richland. 

Aitor  tho  pasaago  of  the  act  of  the  twentymo Inth  of  September^  1868,  creatinp:  the  parish  of 
Hichlaud,  tho  i>oople  living  within  the  limits  of  that  portion  of  the  new  pariah  which  vraa 
detached  from  the  parish  of  Morehouse  were  required  to  pay  the  taxes  due  by  them  to 
the  authorities  of  the  parish  of  Richland.  This  act  being  valid,  the  parish  of  Horehonse 
had  no  right  to  collect  taxes  thereafter  from  the  people  thus  detached. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Ricb- 
laud.  Hay,  J.  W.  II,  Campion^  district  attorney  pro  tern.,  aud 
J,  <&  8.  D.  McEnery,  for  plaintiff  and  appellant.  Todd  i&  Potts,  for 
defendant  and  appellee. 

LuDELiNG,  C.  J.  •  On  the  twenty-ninth  of  September,  1868,  an  act 
of  the  General  Assembly  was  passed  creating  the  parish  of  Richland. 
By  a  provision  of  the  act  tho  taxes  which  were  due  by  the  people 
living  in  the  territory  detached  from  Morehouse  to  form  Richland 
parish,  when  the  collector  of  taxes  for  Richland  parish  should  be  com- 
missioned, were  to  be  collected  by  said  tax  collector,  and  he  is  directed 
to  pay  the  State  taxes  to  the  State  Treasurer  and  the  parish  taxes  to 
the  treasurer  of  the  parish  of  Richland.  The  plaintiff  claims  the  money 
thus  collected  and  paid  into  the  treasury  of  the  parish  of  Richland. 

We  are  at  a  loss  to  imagine  by  what  right  the  parish  of  Morehouse 
sets  up  a  claim  to  the  taxes  collected  from  the  citizens  of  Richland  and 
paid  into  the  treasury  of  said  parish  under  the  authority  of  an  act  of 
the  General  Assembly  which  is  unquestionably  valid* 

It  is  therefore  ordered  iad  adjudged  that  the  judgment  of  the  court 
a  qua  be  affirmed,  with  costs  of  appeal. 


MONROE,  JULY,  1871.  64& 

SmiUi  V.  Henderaon  et  als. 

No.  197. — B.  W.  Smith  v,  E.  L.  Henderson  et  als. 

One  judgment  creditor  may  attack  the  jndgment  of  another  creditor  of  the  common  debtor      | 
and  show  ita  nullity  on  the  ground  ihal  its  oonaideration  was  based  on  an  obligation 
given  for  the  sale  of  slaves. 

A  Jadgment  that  has  been  given  predicated  on  a  slave  contract  or  a  slave  consideration  is 
null  and  void,  and  its  enforcement  or  execution  by  the  court  that  rendered  it  is  prohibit^d^ 
by  article  123  of  the  constitution  of  1868.  /litAcie  149  of  the  constitution,  which  declares 
all  judgments  valid  and  binding  which  were  rendered  by  the  courts  of  the  State  during 
the  period  of  the  late  civU  war,  only  gives  validity  to  such  ludgments  as  were  based  on 
a  lawful  consideration.  It  having  been  first  settled  by  the  highest  Judicial  tribunal  of 
the  State,  and  afterward  enacted  into  the  organic  law  by  the  convention  which  f^mod 
the  constitution,  that  an  obligation  or  contract  predicated  on  slaves  was  illegal  and  void, 
it  is  therefore  held  that  Judgments  of  inferior  ooorts  which  were  rendered  before  these 
decrees  and  enactments  were  made,  based  on  contracts  or  obligations  for  tiie  sale  of 
slaves,  were  absolutely  null  In  themselves,  and  that  all  such  Judgments  are  included  in 
the  prohibition  of  article  128  of  the  constitution. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.      Crawford^  J.    S.  G»  Parsons,  for  plaintiff.      C   T, 
Dunn,  for  defendants. 

LuDELiNG,  C.  J  The  record  in  this  case  was  destroyed  with  the 
court  house  by  fire,  and  the  parties  have  submitted  this  appeal  on  a 
stAtement  of  facts 

It  appears  that  Henderson  had  a  judgment  against  Benjaiviin  Temple 
and  others.  Tliat  having  issued  execution,  under  this  judgment,  and 
seized  all  the  property  ot  said  Temple,  B.  W.  Smith,  another  judgment 
creditor  of  Beujamin  Temple,  enjoined  the  pale,  on  the  grounds  that 
the  judgment  was  based  on  obligations  given  for  the  price  of  slaves^ 
that  the  property  seized  was  subject  to  a  judicial  mortgage  resulting 
from  the  registration  of  his  judgment  against  Benjamin  Temple,  that 
the  property  seized  was  insufficient  to  satisfy  both  judgments,  and 
that  the  sale  thereof  would  result  to  his  injury,  and  he  prayed  that 
the  judgment  of  Henderson  might  be  annulled,  and  that  his  injunction 
might  be  perpetuated. 

A  motion  to  dissolve  this  injunction,  on  the  face  of  the  papers,  was 
filed,  and  the  prescription  of  one  year  against  the  right  to  sue  for  the 
nullity  of  the  judgment  was  pleaded.  That  admitted  the  truth  of  the 
allegations  of  the  petition. 

The  question  presented  for  decision  is,  whether  one  judgment  credi- 
tor, with  a  judicial  mortgage  on  property  of  the  common  debtor,  can 
interpose  to  prevent  the  execution  of  the  judgment  of  another  credi- 
tor, on  the  ground  that  said  judgment  was  rendered  on  obligations 
given  for  the  price  of  persons,  when  it  is  shown  that  the  property  of 
the  common  debtor  is  insufficient  to  pay  both  judgments. 

The  plaintiii  contends  that  under  the  jurisprudence  of  this  State, 
settled  before  the  adoption  of  the  constitution,  such  obligations  were 
invalid  and  void,  and  that  article  128  of  the  constitution  declared  them 
82 
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nnll  and  void,  and  prohibited  the  courts  of  this  State  from  enforcing 
all  such  obligations. 

The  defendant,  on  the  other  hand,  invokes  article  149  of  the  eonsti- 
tation  as  recognizing  the  right  to  enforce  all  judgmsfUs  rendered 
between  the  twenty-sixth  of  January,  18G1,  and  the  date  when  the 
constitution  was  adopted 

It  is  evident  that  this  construction  <^  article  149  of  th^  constitution 
would  make  it  conflict  with  articles  127  and  128  of  the  constitution. 
These  articles  declare  that  *'  M  oon^raoto  for  the  sale  of  persons  or  for 
Confederate  treasury  notes  are  null  and  void,''  and  they  prohibit  the 
courts  of  this  State  from  enforciDg  such  contracts. 

'*  A  judgment  neither  creates,  adds  to  nor  detracts  from  the  debt  of 
the  party  against  whom  it  is  rendered.  It  only  declares  its  existence, 
fixes  its  amount  and  secures  to  the  creditor  the  means  of  enforcing  its 
payment.*'  10  R.  412;  Gustine  v.  Union  Bank  of  Louisiana,  18  L.  B. 
414;  9  Rob.  119 

It  is  a  necessary  step  to  enforce  obligations,  and  without  which 
courts  can  not  enforce  them. 

If,  therefore,  tlie  courts  lend  their  aid  to  execute  judgments  they 
necessarily  enforce  the  contracts  which  form  the  basis  of  the  judg- 
ments. 

In  construing  a  law  or  a  constitution,  we  should  so  interpret  it  as  to 
make  all  its  parts  harmonize  if  possible.  The  construction  contended 
for  by  defendants  should  be  rejected,  therefore,  if  the  article  be 
susceptible  ot  any  other  which  will  make  it  harmonize  with  articles 
127  and  128  of  the  constitution 

Article  149  was  intended  as  a  statute  of  repose  in  all  matters  when 
not  inconsistent  with  the  provisions  of  the  constitution  itself.  It  was 
intended  to  cure  defects  in  proceedings  resulting  from  the  supposed 
want  ot  authoiity  in  the  officers  in  power  in  the  State  during  the 
rebellion,  and  after,  up  to  the  period  when  the  constitution  was 
adopted,  and  all  other  defects  which  it  was  competent  for  the  State,  in 
the  exercise  of  its  limited  sovereign  power,  to  cure.  But  it  was  not 
designed  to  apply  to  judgments  or  judicial  proceedings  radically  nuVL 
For  instance,  it  could  not  have  been  intended  to  validate  a  judgment 
rendered  on  a  forged  instrument,  or  a  judicial  sale  without  any  judg- 
ment or  order  whatever.  At  the  period  when  the  convention  which 
framed  the  constitution  was  convoked,  it  had  been  repeatedly  decided 
that  obligations  for  the  sale  of  persons  were  invalid.  The  convention 
manifested  its  approval  of  those  decisions  by  incorporating  in  the 
constitution  articles  127  and  128.  If  the  jurisprudence  of  Louisiana 
on  the  subject  of  obligations  for  slaves  and  for  Confederate  money  had 
not  been  regarded  as  correctly  settled,  in  accordance  with  the  views 
expressed  in  Wainright  v.  Bridges  and  other  cases,  it  is  quite  certain 
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that  those  articloa  would  not  hare  been  incorporated  in  the  constitu- 
tion }  for,  if  those  obligations  were  valid,  the  convention  had  not  the 
power  to  impair  them  under  the  Constitution  of  the  United  States. 
They  had  not  the  power  to  impair  the  oblis^ation  of  a  contract,  whether 
evidenced  by  a  note  or  judgment. 

It  can  not  be  presamed  that  the  members  of  the  Constitutioi^al  Con- 
vention were  ignorant  of  the  foot  that  before  this  court  had  decided 
the  case  of  Wainright  v.  Bridges,  judgments  recognizing  the  validity  of 
obligations  for  slaves  had  been  rendered  throughout  the  State;  nor 
can  it  be  presumed  that,  knowing  this,  the  Convention  intended  that 
courts  should  enforce  these  contracts  which  were  in  judgments,  when 
they  emphatically  declared  **  all  contracts  for  the  sale  of  persons  null 
and  void,"  and  prohibited  their  enforcement  by  the  courts  of  this 
State.  What  is  clear  in  one  part  of  the  law  may  be  called  in  aid  to 
explain  what  is  doubtful  in  anotlier.    C.  C  art.  17. 

But  this  question  has  already  been  decided.  In  Henderson  v,  Mont- 
gomery, this  court  s»id:  *'  We  consider  that  there  ib  nothing  now  to 
euistain  an  appeal ;  that  the  judgment  or  order  appealed  from  being  in 
conflict  with  the  fundanieotal  and  paramount  law  of  the  land,  is  an 
utter  nullity,  and  the  parties  must  be  left  where  they  were  when  it 
was  struck  with  nullity.     18  An.  211. 

In  Thomas  v.  Hacket,  we  held  that  a  twelve  months'  bond,  on  wliicli 
a  fieri  facias  had  been  issued,  and  a  part  of  it  had  been  collected,  was 
iiiYalid,  and  we  ordered  the  cancellation  of  the  mortgage  resulting 
from  its  registry  because  it  was  given  for  slaves  sold  at  a  sheriff's  sale. 
21  An.  164.  In  Sandidge  v,  Sanderson,  21  An.  757,  Satteriield  v.  Spur- 
lock,  22  An.  771,  and  numerous  other  cases,  this  court  has  perpetuated 
iDJ unctions  arresting  the  sales  of  property  under  orders  of  seizures  aud 
sales,  on  the  ground  that  slave  contracts  could  not  be  enforced  in  this 
State.  And  in  Henderson  v.  Mutual  Insurance  Company,  we  held  tliot 
one  judgment  creditor  could  attack  the  judgment  of  another  creditor 
of  the  common  debtor  and  show  that  the  judgment  was  a  nullity  be- 
cause predicated  on  Confederate  money,  tlie  court  said:  ^'Admitting 
tbe  correctness  of  the  legal  position  assumed  by  him,  he  is  successfully 
met  by  the  plea  to  the  validity  of  his  judgment  which  is  not  yet  exe- 
cuted. His  answers  to  the  interrogatories  leave  no  doubt  that  the  said 
judgment  was  based  on  a  contract  or  agreement  the  iconsi&eration  of 
which  was  Confederate  money,  and  is  therefore  null.  To  render  the 
di  cree  asked  for  by  him  would  be  to  enforce  a  prohibited  agreement. 
Article  127  Constitution;  23  An.  Thus  the  question  has  been  decided 
in  almost  every  shape  that  it  could  be  presented. 

It  ia  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  annulled,  and  that  there  be  judgment  in  favor  of  the 
plaintiff  perpetuating  the  inj.unction|  and  for  costs  of  both  courts* 
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Wylt,  J.,  disaenting.  The  plaintiff,  ft  judgment  creditor  of  Benja- 
min  Temple,  of  date  Jane,  1869,  enjoins  the  execution  of  the  other 
judgment  creditor,  Mrs.  £•  L.  Henderson,  of  date  and  registry  June, 
1866,  on  the  ground  that  the  propert^r  of  Temple,  the  common  debtor, 
seized  by  the  defendants,  will  not  be  sufficient  to  pay  both  judicial 
mortgages,  the  defendant's  (Mrs.  Henderson)  mortgage  being  prior  in 
rank  according  to  registry;  but  that  her  judgment  Is  based  upon  a 
debt  for  the  price  of  a  slave  and  can  not  be. enforced  by  the  courts, 
and  that  the  sale  of  the  property  thereunder  will  damage  the  plaintiff, 
it  being  the  only  property  of  said  Temple. 

The  proceeding  seems  to  be  anomalous.  It  is  not  an  action  to  annvl 
the  judgment,  whose  execution  the  plaintiff,  a  third  party,  has  restrained 
by  the  writ  of  injunction  sued  out  by  him.  Temple,  the  common 
det)tor,  is  not  made  party  to  this  attack  upon  the  judgment  of  Mrs.  £. 
L.  Henderson  against  him.  If  the  plaintiff  succeeds  in  having  the 
judgment,  attacked  in  this  collateral  manner,  declared  a  nullity,  the 
decree  will  not  have  the  force  and  effect  of  the  thing  adjudged  between 
Mrs.  Henderson  and  her  judgment  debtor,  Temple.  The  man  whose 
property  has  been  seized  by  his  judgment  debtor  will  not  have  the 
benefit  of  the  decree  invalidating  the  judgment  against  him,  under 
which  the  seizure  was  levied.  The  only  law  we  have  authorizing  a 
third  party  to  oppose  the  sale  of  property  under  a  judgment  of  court 
is  to  be  found  in  the  Code  of  Practice. 

Article  395  declares  that  ''this  opposition  is  a  demand  brought  by  a 
third  person,  not  originally  a  party  in  the  suit,  ior  the  purpose  of 
arresting  the  execution  of  an  order  of  seizure  or  judgment  rendered 
in  such  suit,  or  to  regulate  the  effect  of  such  seizure  in  what  relates  to 
him." 

Article  396  declares  that  '*  such  opposition  may  take  place  in  two 
cases: 

*'I.  When  the  third  person  making  the  opposition  pretends  to  be 
the  owner  of  the  thing  which  has  been  seized. 

''II.  When  he  contends  that  he  has  a  privilege  on  the  proceeds  of 
the  thing  seized  and  sold." 

If  the  third  person  claims  the  property  he  may  enjoin  the  sale,  and 
in  such  proceeding  this  opposition  shall  be  considered  as  a  separate 
demand.    C.  P.  400,  398. 

^'  If,  on  the  contrary,  the  opposition  be  made  on  the  ground  that  the 
third  opponent  has  a  privilege  which  entitles  him  to  be  paid  in  prefer- 
ence to  the  party  making  the  seizure  out  of  the  proceeds  of  the  sale  of 
the  property,  as  when  there  are  several  seizures  or  conflicting  claims 
on  the  same  property,  such  opposition  may  be  made  by  motion,  of 
which  due  notice  must  be  given  both  to  the  party  who  has  made  the 
seizure  and  to  the  sheriff;  and  the  court,  without  requiring  anv  aeca- 
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rity  from  the  third  opponent,  shall  direct  the  sheriff  to  retain  in  his 
hands,  subject  to  further  order,  the  proceeds  of  the  sale."    C.  P.  401. 

The  right  of  this  third  opponent  does  not  arise  under  either  of  thn 
provisions  of  article  396.  He  does  not  claim  the  thing,  and  therefore 
has  no  right  to  oppose  and  enjoin  the  sale.  He  does  not  claim  a  privi- 
lege on  the  proceeds  of  the  sale  superior  to  Mrs.  Henderson,  the  seizing 
creditor^  if  he  did,  it  would  be  no  cause  to  enjoin  the  sale.  A  senior 
mortgage  creditor  can  not  prevent  the  sale  of  the  common  debtor's 
property  under  a  seizure  of  the  junior  mortgage  creditor.  His  remedy, 
under  article  401,  is  on  the  proceeds  in  the  hands  of  the  sheriff. 

Here  the  plaintiff,  without  ever  causing  execution  to  issue  on  his 
own  judgment,  proposes  to  suspend  the  execution  of  Mrs.  Henderson's 
judgment  against  her  judgment  debtor,  Temple,  on  the  mere  sugges- 
tion of  a  defense  which  Temple  never  cared  to  oppose  to  his  creditor, 
Mrs.  Henderson,  at  the  trial  in  18G6. 

Here  the  third  opponent,  under  a  judi^ent  in  1869  on  a  debt  con- 
tracted in  IdGG,  seeks  by  a  collateral  attack  to  have  the  debt  on  which 
Mrs.  Henderson's  judgment  was  based  for  a  slave,  contracted  before 
the  war,  long  anterior  to  his  own  claim,  declared  an  absolute  nullity, 
notwithstaniiing  article  1993  of  the  Bevised  Civil  Code  declares  that 
*'no  creditor  can,  by  the  action  given  by  this  section,  sue  individually 
to  annul  any  contract  made  before  the  time  his  debt  accrued."  From 
the  evidence  I  have  no  doubt  that  the  debt  for  the  slave,  on  which  the 
judgment  of  Mrs.  Henderson  is  founded,  was  long  anterior  to  the  time 
the  debt  of  the  plaintiff  was  contracted. 

This  court  has  repeatedly  decided  under  the  article  quoted  that  an 
inquiry  into  the  consideration  of  an  anterior  contract  can  not  be  insti- 
tuted by  a  creditor  subsequently  acquiring  rights  against  the  same 
debtor. 

The  judgment  of  a  court  of  competent  jurisdiction  nnappealed  from, 
where  the  parties  have  been  cited,  is  not  and  never  can  be  an  absolute 
nullity.  It  can  only  be  attacked  in  the  action  of  nullity  provided  by 
the  articles  of  the  Code  of  Practice  under  the  title  *^  Of  the  nullity  of 
judgments." 

Article  604:  ''One  may  demand  the  nullity  of  a  judgment  for  any  of 
the  causes  provided  in  this  section,  even  if  no  appeal  have  been  taken 
from  the  same  or  if  the  delay  for  taking  the  same  have  expired." 

-Article  605;  ^'The  causes  for  which  the  nullity  of  a  definitive  judg- 
ment may  be  demanded  are  two-fold :  Those  that  are  relative  to  the 
form  of  proceeding,  and  those  that  appertain  to  the  merits  of  the 
question  tried." 

The  vices  of  form  are  detailed  in  article  606. 

Article  607  declares  that  ''a  definitive  judgment  may  be  annulled 
in  all  cases  where  it  appears  that  it  has  been  obtained  through  fraud 
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or  other  ill  practices  on  the  part  of  the  party  in  whose  favor  it  was 
rendered ;  as  if  he  obtained  the  same  by  bribing  the  judge  or  the  wit- 
nesses, or  by  prodacing  forged  documents  or  by  denying  having 
received  the  payment  of  a  sum,  the  receipt  of  which  the  defendant  had 
lost  or  conld  not  find  at  the  time,  but  has  found  since  the  rendering  of 
the  judgment." 

It  is  not  pretended  that  the  judgment  enjoined  is  affected  by  vices 
of  form.  C.  P.  606.  Thei-e  is  no  allegation  that  it  was  obtained 
through  fraud  or  other  ill  practices  of  Mrs.  E.  L«  Henderson,  or  is 
liable  to  nullity  under  article  607,  C.  P.  Indeed,  the  debtor  in  the 
judgment  sought  to  be  declared  a  nullity  is  not  a  party  to  this  pro- 
ceeding, and  the  plaintiff  does  not  pretend  to  sue  under  the  articles  of 
the  Code  of  Practice  under  the  title  <'  Of  the  nullity  of  judgments." 

I  think  the  proceeding  most  extraordinary  and  such  as  is  not  war- 
ranted by  law. 

We  can  not  get  before  the  court  the  consideration  of  the  debt 
merged  in  the  judgment  in.  the  proceeding  belore  us.  The  inquiry 
can  not  be  instituted  except  by  opening  the  judgment  in  the  manner 
provided  by  law.  The  action  of  nullity  is  the  only  mode  provided  by 
law  to  revise  a  judgment  after  the  time  for  appeal  has  passed ;  and 
until  it  is  legally  opened  for  revision  we  can  have  no  legal  knowledge- 
of  the  evidence  on  which  it  was  rendered. 

'*  A  judgment  is  the  highest  evidence  of  a  debt,  and  the  title  merges- 
in  the  judgment.  So,  where  judgment  is  had  upon  a  note,  the  latter 
is  merged  in  the  former,  from  which  only  by  its  reversal  or  rescission 
can  it  be  severed.  So,  too,  a  judgment  in  an  action  on  which  a  judg- 
ment is  rendered  is  merged  in  the  latter;  the  debtor  can  not  then 
plead  against  the  claim  thus  merged  in  the  judgment  any  prescription 
but  that  which  bars  the  latter."  9  La.  418;  1  An.  372;  3  An.  386; 
7  An.  334;  9  An.  339;  12  An.  736;  14  An.  205,  231,  261;  also  authorities 
collated,  Hen.  Dig.  726,  No.  6. 

All  irregularities  or  defects  in  the  proceedings  anterior  to.  judg- 
ment, except  the  entire  want  of  citation,  must  be  corrected  by  appeal 
or  in  some  direct  proceeding  instituted  to  set  aside  said  decree.  2- 
xt.  503. 

There  is  no  doubt  of  the  slave  consideration  of  the  debt  on  which 
the  judgment  attacked  was  based.  It  was  a  detense  that  might  have 
been  urged  at  the  trial;  it  can  not  be  urged  now  as  a  ground  for 
injunction.  The  writ  of  injunction  may  be  used  as  a  means  to  protect 
a  person  in  the*  enjoyment  of  some  right  or  thing  already  in  possession 
of  the  party  suing  it  out.  It  ought  not  to  be  used  merely  for  the  pur- 
pose of  suspending  indefinitely  the  execution  of  a  judgment  of  the 
court  that  has  not  been  annulled  and  is  not  sought  to  be  annulled 
accordiniic  to  the  provisions  of  the  Code  of  Practice. 
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TLe  fallacy  of  the  reasoning  of  the  counsel  of  the  plaintiff  is  in 
sapposing  that  a  jadgmeut  is  but  tlie  evidence  of  a  debt,  and  that  its 
slave  consideration  or  the  slave  consideration  of  the  note  on  which  it 
was  based  may  be  judicially  ascertained  independently  of  the  articles 
of  the  Code  of  Practice,  and  wlien  ascertained  it  may  be  declared  an 
absolute  nullity,  or  its  execution  may  be  indefinitely  suspended,  as  in 
the  case  before  us,  by  a  third  party  without  an  action  of  nullity.         » 

I  do  not  think  the  court  ought  to  entertain  irregular,  suggestions  of 
the  invalidity  of  judgments  and  perpetually  bar  their  execution.  I 
think  a  judgment  is  not  only  the  most  solemn  evidence  of  an  indebt- 
edness, but  it  is  also  the  fiat  of  the  sovereign  peremptorily  commanding 
its  payment.  It  is  the  mandate  of  the  State  ordering  the  enforcement 
of  the  debt  found  to  be  due  the  creditor  aft^r  full  hearing  of  the 
parties  and  the  evidence,  which  debt  becomes  merged  in  the  judgment 
and  can  not  be  severed  therefrom. 

The  judgment  whose  execution  has  been  arrested  by  the  injunction 
of  the  plaintiff  has  already  been  enforced,  so  far  as  the  courts  of  tlie 
State  are  concerned.  The  debt  already  had  the  fiat  or  warrant  of  the 
sovereign  for  its  enforcement.  In  1866  the  judgment  became  final ;  it 
acquired  the  force  and  effect  of  the  thing  adjudged.  There  was  no 
prohibitory  law  at  that  time  forbidding  the  courts  from  giving  the 
sanction  of  the  State  to  debts  for  the  price  of  slaves.  No  prohibitory 
law  subsequently  enacted  can  affect  the  judgment  rendered  in  1866. 
If  article  128  of  tlie  Constitution  be  held  to  have  that  effect  it  will 
deprive  the  plaintiff  of  her  mortgage  right,  which  she  had  previously 
acquired ;  it  will  impair  the  obligation  of  a  contract  and  violate  the 
Constitution  of  the  United  States,  the  paramount  law  of  the  land. 
Bat  I  do  not  believe  that  article  128  has  any  application  to  the  judg- 
ment before  us ;  it  applies  to  contracts  to  be  enforced  subsequent  to 
the  adoption  of  the  Constitution..  So  far  from  intending  to  invalidate 
jadgments  existing  at  the  time  of  the  adoption  of  the  Constitution,  I 
think  it  was  the  express  purpose  of  the  framers  of  our  Constitution  to 
validate  them.  Article  149  of  the  Constitution  I  regard  as  conclusive 
on  this  point.  It  declares  that :  **  All  rights,  actions,  prosecutions, 
claims,  contracts  and  all  laws  in  force  at  the  time  of  the  adoption  of 
this  Constitution,  and  not  inconsistent  therewith,  shall  continue  as  if  it 
had  not  been  adopted ;  all  judgments  and  judicial  sales,  marriages  and 
executed  contracts,  made  in  good  faith  and  in  accordance  with  exist* 
ing  laws  in  this  State,  rendered,  made  or  entered  into  between  the 
twenty-sixth  day  of  January,  1861,  and  the  date  when  this  Constitu- 
tion shall  be  adopted,  are  hereby  declared  to  he  valid,  except  the  ioU 
lowing,"  etc. 
I  therefore  feel  it  my  duty  to  dissent  in  this  case. 
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No.  269. — Catherine  D.  Dowd  v,  Elstner,  Kinswortht  &  Co. 

In  this  case  three  parties,  A,  B  and  C,  formed  a  commercial  partnership,  each  placing  in  the 
Arm  to  his  individual  credit,  and  to  be  under  his  individual  control,  an  equal  amount  of 
the  capital  stock.  By  an  article  of  the  partnership  it  was  acknowledged  that  three  thoa- 
sand  dollars  of  the  capital  stock  belonging  to  C  was  borrowed  from  D,  for  which  the 
firm  bound  itself  on  its  dissolution  to  pay.  At  or  before  the  dissultilion  of  the  firm  C 
drew  oat  aU  his  capital,  including  the  amount  which  was  owing  to  D.  After  the  firra 
was  dissolved,  D  brought  suit  for  the  three  thousand  dollars  against  each  member  of  tbe 
firm  on  the  promise  and  acknowledgment  in  the  articles  of  partnership.  Held— That  1> 
could  not  recover  because  the  article  of  the  partnership  which  acknowledged  the  Indebt- 
edness to  D  gave  to  C  the  exclusive  control  oi  his  own  capital  in  the  partnershipi  which 
he  had  withdrawn  before  suit  was  brought 

Held  further— That  nnder  the  allegations  in  the  petition  of  D  that  she  loaned  the  money  to 
C  individaaUy,  evidence  to  show  the  fhct  that  0  had  withdrawn  the  same  before  snis 
was  brought  was  admissible  in  a  suit  to  hold  the  firm  liable. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Zeviseef  J.    Land  {&  Taylor,  for  plaintiff  and  appellant.    Nutt  dt 
Leonard,  lor  defendants  and  appt Heels. 

Howe,  J.  The  plaintiff  alleged  in  her  petition,  filed  April  28,  1869, 
that  the  defendants'  firm,  composed  of  J.  C.  and  W.  H.  Elstner  and  B. 
H.  Kinsworthy,  was  organized  in  18G6 ;  that  she  loaned  and  advanced 
to  B.  H.  Kinswortliy  the  sum  of  three  thousand  dollars  to  enable  him 
to  Garnish  the  amount  of  capital  he  contributed  to  the  partnership ; 
that  when  the  partnership  wns  actually  formed,  on  the  twenty-sixth 
of  April,  18G(j,  the  firm  of  Elstner,  Kinsworthy  &  Co.  credited  peti- 
tioner with  the  sum  of  three  thousand  dollars,  and  bountl  itself  in 
writing  to  pay  the  same  whenever  the  partnership  should  be  dissolved, 
and  that  the  partnership  was  dissolved  on  the  first  of  May,  18G7.  She 
therefore  demanded  the  amount  with  interest. 

J.  C.  Elstner  and  W.  H.  Elstner  answered  by  a  general  denial,  and 
the  curator  ad  hoc  of  B.  U.  Kins  worthy  filed  a  similar  delense. 

There  was  judgment  for  defendants,  and  plaintiff  appealed. 

The  only  evidence  offered  by  plaintiff  consisted  of  the  written  arti- 
cles of  partnership  of  the  defendants'  firm,  dated  A^ril  2G,  1866.  It 
was  admitted  that  the  firm  was  dissolved  in  May,  1867.  The  third 
article  of  the  agreement  of  partnership  is  the  one  on  which  plaintiff 
relies,  and  is  in  these  words: 

'^  It  is  agreed  between  the  said  parties  that  the  cnah  capital  to  be 
employed  by  them  in  the  Faid  copartnership  business  shall  be  the  sam 
of  twenty-seven  thousand  dollars  ($27,000),  now  already  invested  in 
the  said  business,  which  is  hereby  acknowledged  and  recognized  as 
standing  to  the  credit  of  the  following  named  persons  on  the  books  of 
the  said  firm,  as  follows,  viz:  The  sum  of  eighteen  thousand  doll-ira 
($18,000)  to  the  credit  of  the  said  John  C.  Elstner,  nine  thousand  dol- 
lars of  which  is  to  represent  the  interest  of  the  said  John  C.  Elstner, 
and  nine  thousand  dollars  of  which  is  to  represent  the  interest  of  the 
said  William  H.  Elstner,  and  the  sum  of  six  thousand  dollars  to  the 
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credit  of  David  R.  Coulter,  for  the  use  and  benefit  of  Rebecca  J.  Kins- 
worthy,  and  the  sum  of  three  thousand  dollars  to  the  credit  of  Catherine 
D.  Dowd,  amounting  together  to  the  sum  of  nine  thousand  dollars, 
which  is  to  represent  the  interest  of  the  said  Barton  H.  Kinsworthy, 
who  is  to  have  the  control  of  the  same,  and  is  to  have  the  benefit  of 
all  profits  arising  from  the  same." 

On  the  part  of  the  defendants  it  was  proved  that  after  the  partner- 
ahip  was  dissolved  in  1867,  its  affairs  were  pat  in  liquidation  and  that 
B.  H.  Kinsworthy  withdrew  from  the  assets  his  share  of  the  capital 
stock  ($9000),  of  which  the  amount  loaned  him  by  plaintiff  and  men- 
tioned in  the  article  above  quoted  ($3000)  formed  a  part,  and  this 
before  the  commencement  of  this  suit. 

The  plaintiff  reserved  a  bill  of  exceptions  to  the  admission  of  the 
testimony  to  show  that  B.  H.  Kinsworthy  had  thus  drawn  out  his 
share,  on  the  ground  of  irrelevancy ;  but  we  think  the  objection  was 
properly  overruled.  The  plaintiff,  herself,  alleges  that  she  loaned  the 
mm  sued  for  to  Kinsworthy,  and  the  only  evidence  she  offers  of  a 
liability  of  the  firm  to  her  ior  the  amount  is  the  article  above  quoted. 
But  this  article  gives  Kinsworthy  the  control  of  the  share  of  capital 
recognized  as  his,  and  it  was  certainly  relevant  to  show  that  he  drew 
the  amount  from  the  liquidation  before  the  plaintiff  ever  signified  her 
intention  to  make  a  claim  under  the  stipulations  of  the  articles  of 
partnership,  to  which  she  was  not  a  party. 

Nor  do  we  perceive  any  error  in  the  judgment  appealed  from.  The 
plaintiff  loaned  her  money  to  Kinsworthy.  She  was  no  party  to  the 
agreement  of  April  26,  1866,  under  which  she  claims.  She  never 
accepted  its  stipulations,  except  by  instituting  this  suit  three  years 
afterwards,  and  atter  the  firm  had  been  liquidated  and  the  amount  she 
had  loaned  to  Kinsworthy,  and  which  he  had  contributed  to  the  part- 
nership, had  been  refunded  to  him  as  the  person  entitled  to  control  it. 

Judgment  affirmed. 


No.  238. — Ruth  Rains  v.  John  Chaffe  &  Brother  et  al. 

A  third  person  who  claims  by  way  of  third  opposition  the  proceeds  of  the  pale  of  property 
is  not  required  to  make  oath  to  the  facta  upon  which  he  bases  his  demand  in  order  to 
arrest  the  proceeds  In  the  hands  of  the  sheriff  pending  the  inqniry. 

EiUier  the  party  to  the  suit  or  hla  attorney  may  make  oath  to  the  absence  of  the  distriot 
Judge  from  the  parish. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Richland.    Bay^  J.     Todd  &  Brighamy  for  plaintiff  and  appellant. 
Oarrett  (jt  Garrett,  for  defendants  and  appellees. 

HowBL]>,  J.    The  first  question  presented  in  tiiis  case  is,  whether  or 
not  a  third  person  claiming  by  opposition  the  proceeds  of  a  sale,  upon 
83 
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whioh  be  asserts  a  superior  right,  must  make  oath  to  the  facts  upon 
which  he  basis  his  demand  and  arrests  said  proceeds  in  the  bands  of 
the  sheriff.  The  articles  of  the  Code  of  Practice,  395-403,  anthorizing 
the  proceeding  and  regulating  its  exercise  and  effects,  make  no  such 
requirement,  and  we  are  aware  of  no  law  which  does.  The  statute 
relating  to  the  subject  permits  either  the  party  or  bis  attorney  to  make 
oath  as  to  tlie  absence  of  the  district  judge.    R*  S.,  i  — . 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  this  cause  remanded  to  be  proceeded  with  according  to  law^  de- 
fendants and  appellees  to  pay  costs  of  appeal. 


<7  im  ^^'  ^' — ^*  ^'  Calderwood,  Executrix,  v.  William  Calderwooi> 

23    6581  ®^  *^®- 


The  price,  the  thing  and  tlie  consent  are  essential  elements  of  the  rente  a  remer*  as  weU  aa 

of  an  nnconditional  sale. 
The  right  of  redemption  constitutes  a  resolatory  and  not  a  suspensive  condition,  and  the 

purchaser,  therefore,  becomes  at  once  proprietor,  and  can  exercise  all  the  tights  of 

pi-operty,  including  the  right  of  disposition. 
The  consent,  which  is  the  essence  of  the  contract  of  sale,  consists  in  the  concurrence  of  the 

Tender's  Tolition  to  sell  a  particular  tiling  for  a  particular  price  and  of  the  vendee  to 

purchase  the  same  for  the  same  price. 
When,  therefore,  J.  C.  made  a  contract  with  W.  C.  in  the  form  of  a  sale  of  lands,  but  hy  k 

counter  letter  of  even  date  it  appeared  (1)  that  the  real  intent  of  the  parties  was  to  sc^ore 

the  payment  of  a  debt  which  remdned  unextinguished;  (2),  that  the  amount  of  the 

nominal  price  over  and  above  this  debt  was  not  serious;  (3),  that  the  vendee,  so-called, 

was  not  invested  with  the  right  of  disposition ;  and  (4),  that  there  was  really  no  consent 

of  J.  C.  to  seU  or  of  W.  C.  to  buy.   Held— That  the  eflect  of  the  two  instruments  together 

was  to  constitute  an  antichresis,  and  not  a  verUe  a  refnere. 
In  the  absence  of  the  stipulation  respecting  interest  permitted  by  H.  C.  C.  3180,  the  disi>o- 

sition  of  the  revenues  of  the  pledged  immovable  is  governed  by  article  3176. 
Parol  CTidence  is  inadmissible  against  or  beyond  what  is  contained  in  the  acts,  and  in  regard 

to  what  may  liave  been  said  before,  at  the  time  of  or  after  their  execution. 
Property  in  litigation  can  not  be  alienated  to  the  prejudice  of  the  claimant. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.     JSay,  J.     Stuhbs  clD  Cobb,  for  plaintifit'  and  appellee. 
Garrett  <&  Garrett,  for  defendants,  appellants. 

Wyly,  J.  On  the  twenty-eighth  of  May,  1866,  John  Calderwood 
made  a  contract  in  the  form  of  a  sale  with  his  brother,  William 
Calderwood,  in  reference  to  certain  stores  and  other  property  in 
Monroe,  and  at  the  same  time  a  counter  letter  was  executed  and 
signed  by  them  in  order  **to  certify  and  explain  the  true  intent  and 
object  of  the  parties  to  said  act  of  sale,  to  wit:  whereas,  John 
Calderwood  is  indebted  unto  William  Calderwood  in  the  sum  of  twen- 
ty-four hundred  and  seventy  dollars  in  United  States  treasury  notes 
* 

for  services ;  now,  therefore^  the  aforesaid  sale  and  transfer  is  made  to 
secure  and  guarantee  the  payment  of  said  sum  of  money.  And  the 
said  William  Calderwood  does  hereby  obligate  himself  not  to  sell  any 
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part  of  said  above  described  property  without  the  consent  of  John 
Calderwood,  and  that  when  any  part  of  said  property  shall  have  been 
sold,  the  price  to  the  extent  of  twenty-four  hundred  and  seventy 
dollars  shall  be  retained  by  said  William  Calderwood,  and  the  remainder 
shall  be  paid  or  turned  over  to  John  Calderwood,  his  heirs  or  assigns^ 
provided  the  said  John  Calderwood  shall  first  return  to  William 
Calderwood,  his  heirs  or  executors,  his  note  given  for  the  credit  portion 
of  the  price  or  secure  him  against  the  payment  tL  r  of.  And  the  said 
William  Calderwood  does  hereby  further  obligate  himself,  his  heirs 
and  executors,  to  retransfer  unto  John  Calderwood,  his  heirs  or  assigns, 
or  Ipf^l  representatives,  the  property  aforesaid  whenever  he,  tlie  said 
William  Calderwood,  shall  have  been  paid  the  twenty-four  hundred 
and  gcventy  dollars,  and  that  he  will  not  mortgage  or  encumber  said 
property  to  the  prejudice  of  said  John  Calderwood,  his  heirs  or  legal 
representatives." 

The  plaintiff,  the  executrix  and  universal  legatee  of  John  Calder- 
wood, sues  to  compel  the  retiansfer  of  the  property  according  to  the 
stipulation  of  the  counter  letter,  alleging  tliat  by  the  rents  derived 
from  said  property  since  twenty-eightli  of  May,  ^S66y  William  Calder- 
wood has  received  largely  more  than  the  amount  for  which  the  property 
was  given  to  him  in  pledge. 

The  defendant,  William  Calderwood,  denies  that  the  contract  was 
a  pledge,  but  contends  it  was  a  sale,  with  the  right  of  redemption — a 
pente  a  reniM ;  that  as  owner,  the  fruits  or  revenues  belong  to  him^ 
and  he  is  not  bound  to  reconvey  the  property  until  the  repayment  of 
tlie  twenty -four  hundred  and  seventy  dollars  as  stipulated,  which  the 
plaintiff  has  failed  to  tender. 

He  sought  by  parol  evidence  to  prove  that  this  was  the  intention  of 
the  parties,  and  the  court  very  properly  rejected  the  evidence  of-  tlio 
^vitnesses.  Parol  evidence  will  not  be  admitted  against  or  beyond 
what  is  contained  in  the  acts,  nor  on  what  may  have  been  said  before 
or  at  the  time  of  making  them  or  since.  C.  C.  2256.  Looking  beyond 
the  mere  form  of  the  contract,  we  see  in  the  counter  letter  the  real 
intention  of  the  parties.  In  that  instrument  we  see  that  the  creditor 
is  put  in  possession  of  certain  immovable  property  as  a  security  for  his 
debt,  but  he  can  not  sell  it  or  mortgage  it.  He  is  not  invested  with 
the  right  of  disposition,  which  is  the  essence  of  the  ownership  of  a 
thing.  Use,  usufruct  and  the  right  of  disposition  are  the  elements  of 
perfect  ownership.  By  the  counter  letter  this  right  of  disposition  ^ 
which  is  necessary  for  a  sale,  remains  in  John  Calderwood ;  it  was  not 
delegated  to  William  Calderwood,  because  he  could  not  consent  to  a 
«a!e  to  any  one  else }  the  consent  had  yet  to  be  given  by  John  Calder- 
wood, notwithstanding  the  contract. 

We  do  not  see  in  the  contract  the  obligation  of  the  buyer  to  pay  the 
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price  as  mentioned  in  tlie  act  of  sale,  to  wit :  the  note  for  $4030;  this 
was  not  a  serious  engagement  according  to  the  terms  of  tlie  counter 
letter.     It  was  not  intended  to  be  paid. 

But  the  strongest  position  is,  tlie  contract  wants  the  consent  of  the 
parties  in  relation  to  the  fale  itself.  The  essei.ce  of  the  contract  of 
sale  consists  in  the  concurrence  of  the  seller^s  will  to  sell  a  particular 
thing  for  a  particular  price,  and  of  the  buyer  to  buy  it  for  that  price; 
there  can  be  no  contract  of  sale  if  it  appears,  as  in  the  counter  letter^ 
that  the  intention  of  the  parties  is  neither  to  buy  nor  to  sell,  but 
rather  to  disguise  another  contract  under  the  lalse  appearance  of  the 
contract  of  sale.  See  Cushing's  Translation  of  Pothicr  on  Sales,  pages 
1,  11, 17,  22,  25. 

The  idea  of  a  sale  is  utterly  precluded  if  effect  be  given  to  that 
clause  of  the  counter  letter  w^hich  says:  "  Whereas,  John  Calderwood 
is  indebted  unto  William  Calderwood  in  the  sum  of  twenty-four  hundred 
and  seventy  dollars  in  United  States  treasury  notes  for  services.  Now, 
therefore^  the  aforesaid  sale  and  transfer  is  made  to  secure  and  guarantee 
the  payment  of  said  sum  of  money. ^^ 

It  is  also  precludec^  if  effect  be  given  to  the  other  clause,  which  says 
in  substance  the  right  to  consent  to  a  sale  still  remains  in  John  Calder- 
wood ;  it  is  not  invested  in  William  Calderwood.  The  ownership  is 
not  transferred  if  the  right  of  disposition  or  the  right  freely  to  consent 
to  a  subsequent  sale  and  to  exercise  it  independently  is  not  conveyed 
in  the  contract.  Then  when  a  sale  shall  have  been  effected  on  the 
•consent  of  John  Calderwood,  by  another  clause  of  the  counter  letter 
William  Calderwood  is  not  to  gee  the  price,  he  is  only  to  receive  the 
amount  due  him  by  John  Calderwood,  to  wit:  $2470.  Again,  there  is 
another  stipulation  precluding  William  Calderwood  from  encumbering 
the  property  and  binding  him  to  reconveylthe  paper  title,  the  apparent 
title,  to  John  Calderwood,  his  heirs  or  legal  representatives,  whenever 
he,  William  Calderwood,  shall  have  been  paid. 

In  every  one  of  these  leading  stipulations  of  the  counter  letter  the 
idea  prevails  that  John  Calderwood  owns  the  property,  and  has  put  it 
in  possession  of  W^illiam  Calderwood  merely  to  secure  the  debt  snb- 
fiisting  in  favor  of  the  latter  for  $2470.  Not  one  word  is  said  in  that 
instrument,  in  which  is  to  be  found  the  true  intent  and  object  of  the 
parties,  according  to  their  express  declaration,  about  the  payment  of 
the  $4030  represented  by  the  note  of  William  Calderwood  as  part  of 
the  price.  They  refer  to  that  note  as  a  document  to  be  given  up  when 
the  real  purpose  of  the  contract  shall  have  been  accomplished,  to  wit : 
when  William  Calderwood  is  paid  and  the  property  is  returned  to 
John  Calderwood.  No  hint  or  intimation  is  conveyed  in  the  counter 
letter  that  WUliam  Calderwood  is  upon  any  contingency  to  become  the 
true  owner. 


MONROE,  JULY,  1871.  061 

M.  M.  Calderwood,  Executrix,  v.  William  Calderwood  ot  als. 

If  the  contract  be  a  sale  what  is  the  use  of  tnlkiDg  about  securing  a 
subsisting  debt  of  $2470  ?  That  being  paid  as  part  of  the  price,  ceased 
to  be  a  debt ;  by  the  sale  the  obligation  would  be  discharged,  which 
the  sole  purpose  of  the  coupter  letter,  it  seems,  was  to  preserve  and 
to  secure. 

Looking  to  tlie  instrument  wherein  the  parties  have  reposed  their 
true  intention  and  object,  we  say  there  was  neither  an  intention  to 
buy  nor  to  sell,  but  rather  to  disguise  the  contract  of  pledge  under  the 
false  appearance  of  the  contract  of  sale.  It  is  the  real,  not  the. 
apparent,  contract  which  is  sought  to  be  enforced  and  which  should 
be  enforced.  ^ 

If  there  was  no  sale  for  want  of  the  essential  elements,  there  can 
not  be  a  modified  or  conditional  sale — a  sale  d  Tim6ri, 

The  price,  the  consent  and  the  thing  are  just  as  essential  in  the  venie^ 
a  riiuM  as  in  an  unconditional  sale. 

Authorities  are  not  wanting  in  support  of  this  position.  Favard,  verbOy. 
"Faculte  de  Rachat,"  says :  **Tlie  stipulation  of  the  faculty  of  redemption 
in  the  contract  of  sale  does  not  prevent  the  property  or  proprietorship  of 
tlie  thing  from  being  transmitted  in  entirety  to  the  purchaser.  It  is  ia 
this  respect  that  the  sale  with  the  right  of  redemption  differs  from  the- 
eootrncc  of  pledge  or  antichresis,  which  gives  the  pledgee  only  the 
possession  of  the  thing  pledged,  and  the  right  to  reap  the  fruits  and 
revenues  until  the  termination  of  the  pledge."  Lahaye's  Notes  to- 
Code  Nnpoleon,  article  1659.  Dalloz  on  sale,  No.  825,  says:  **Tho 
right  ot  redemption  constitutes  a  resolutory  condition  and  not  a  sus- 
pensive. In  consequence  the  purchaser  becomes  immediately  pro- 
prietor.  He  can  exercise  all  the  rights  of  property.  He  can  sell, 
sabjt'ct  to  a  resolution,  in  case  the  right  of  redemption  be  exercised. 
Until  the  exercise  of  the  right  of  redemption  it  is  tho  purchaser  alone 
who  can  dispose  of  the  property." 

\Vc  have  thus  seen  that  the  right  of  disposition  or  the  proprietorship 
of  the  thing  never  passed  out  of  John  Calderwood;  consequently  the 
fruits  and  revenues  thereof  belong  to  his  succession.  William  Calder- 
wood holds  the  property,  which  is  immovable,  by  a  contract  of  pledge,, 
disguised,  however,  under  the  form  of  a  sale.  It  is  an  antichresis  by 
which  contract  he  acquires  *Hhe  right  of  reaping  the  fruits  or  other 
revenues  of  the  immovables  to  him  given  in  pledge,  on  condition  of 
deducting  annually  their  proceeds  from  the  interest,  if  any  be  du& 
liim,  and  afterwards  from  the  principal  of  his  debt.''  Bevised  Civil 
Code,  article  3176. 

The  evidence  shows  that  the  rents  and  revenues  derived  by  William) 
Calderwood  under  this  contract  exceed  the  amount  of  his  debt  and 
interest,  together  with  the  taxes,  necessary  repairs  and  other  charge» 
paid  by  him.    The,  debt  for  which  the  property  was  given  in  pledge 
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l>e]Dg  thus  discharged,  the  aDtichresis  has  terminated.  The  property 
shoald  be  returned  to  tlie  owner,  and  the  pledgee  should  be  required 
also  to  restore  the  amount  of  the  rents  received  by  him  in  excess  of  the 
«um  which  he  is  entitled  to  retain  as  pledgee.  ''The  fruits  of  the 
pledge  are  deemed  to  make  a  part  of  it,  and  therefore  they  remain, 
like  the  pledge,  in  the  hands  of  the  creditor,  but  he  can  not  appro- 
priate them  to  his  own  use;  he  is  bound,  on  the  contrary,  to  give  an 
account  of  them  to  the  debtor  or  to  deduct  them  from  what  may  be 
due  to  him.''    Revised  Civil  Code  3135. 

It  appears,  however,  that  on  the  thirteenth  day  of  February,  1869, 
William  Calderwood  sold  the  property  involved  in  this  suit  to  Mrs.  F. 
A.  Richardson,  the  other  defendant  herein,  and  she  claims  it  in  this 
controversy  by  virtue  of  said  purchase. 

From  the  evidence,  we  entirely  concur  with  the  district  judge  that 
that  conveyance  was  collusive,  fraudulent  and  simulated;  that  this  pre- 
tended purchaser  was  merely  interposed  to  defeat  the  plaintiff,  who 
had  already  set  up  claim  in  court  for  the  property,  and  bad  caused  it 
to  be  sequestered.  *'  The  thing  claimed  as  the  property  of  the  claimant 
<san  not  be  alienated  pending  the  action  so  as  to  prejudice  his  right 
If  judgment  be  rendered  for  him,  the  sale  is  considered  as  the  sale  of 
Ancjther'd  property,  and  does  not  prevent  him  from  being  put  in  pos- 
session  by  virtue  of  such  judgment.'*    Revised  Civil  Code,  art.  2453. 

From  the  evidence,  we  are  not  able  to  determine  the  exact  amoant 
of  fruits  or  revenues  derived  by  William  Calderwood  from  the  proper^ 
in  excess  of  the  amount  he  was  entitled  to  receive  under  the  cootnct 
of  pledge.  We  think  that  he  has  undoubtedly  received  more  than  was 
sufficient  to  discharge  his  antichresis,  and  that  the  court  a  qua  did  qpt 
orr  in  entering  judgment  for  the  property  in  favor  of  the  plaintiff,  and 
in  reserving  her  light  to  claim  in  a  separate  action  the  fruits  and  reve- 
nues received  by  the  pledgee  in  excess  of  the  amount  due  under  the 
contract  of  pledge. 

It  is  therefore  ordered  that  the  judgment  herein  be  affirmed,  with 
costs.  Revised  Civil  Code,  articles  3133,  3152,  3176,  3J77,  3178,  3179, 
2439, 2464;  1  N.  S.  417;  Livingston  v.  Story,  11  Peters  377;  10  An.  691; 
S  An.  252;  8  La.  14;  8  N.  S.  136;  2  An.  265;  7  An.  579;  9  An.  278. 

The  Chief  Justice  was  recused  in  this  case* 


On  Application  for  Rehearing. 

Wtlt,  J.  Having  decided  that  the  contract  was  not  a  sale,  but  a 
pledge  of  immovable  property,  it  follows  that  the  owner  of  the  thing 
owns  the  revenues  thereof.  The  owner  of  the  debt  or  claim  owns  the 
interest  or  frnits  thereof.    It  is  very  true  that  by  article  3180  R.  C.  C.^ 
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the  creditor  and  debtor  in  a  pledge  of  immoyables  may  agree  that  the 
fraits  or  revennes  shall  be  compensated  with  the  interest  in  whole  or 
in  part,  and  that  '^  this  covenant  may  be  performed  as  every  other  not 
prohibited  by  law."  Bnt  in  the  absence  of  such  a  covenant  in  the  con- 
tract of  pledge,  shall  we  say  that  the  owner  of  the  thing  shall  not  have 
its  fraits  f  It  was  perfectly  lawful  for  the  creditor  to  agree  that  his 
debt  shall  not  bear  interest,  the  principal  being  secured  by  the  pledge, 
bat  shall  we  say  that  he  did  so  in  the  absence  of  a  covenant  to  that 
effect?  Because  article  3180  permits-  the  creditor  and  debtor  in  a 
pledge  to  stipulate  that  the  revenues  of  the  thing  shall  compensate  or 
set  off  the  interest,  shall  we  say  that  the  parties  availed  themselves  of 
that  privilege,  in  the  absence  of  a  clause  to  that  effect  in  the  contract 
of  pledget  Persons  are  presumed  to  contract  in  reference  to  the  law. 
The  pledge  of  a  movable  is  a  pawn,  the  pledge  of  an  immovable  is  an 
antichresis.    B.  C.  C.  3135. 

^*The  creditor  acquires  by  this  contract  (antichresis)  the  right  of 
reaping  the  fruits  or  revenues  of  the  immovables  to  him  given  in 
pledge,  on  condition  of  deducting  annually  their  proceeds  from  the 
interest,  if  any  be  due  him,  and  afterwards  from  the  principal  of  his 
debt."  B.  C.  C.  3176.  The  contract  being  a  pledge  of  immovables,  is 
reg;u1ated  by  this  article,  in  the  absence  of  the  stipulation  or  covenant 
permitted  by  article  3180.  The  law  regulates  the  effect  of  a  contract 
except  in  such  cases  as  the  same  may  be  modified  by  the  covenant  of 
the  parties  under  the  law  permitting  the  said  modification.  The  par- 
ties have  not  modified  the  antichresis  in  the  case  before  us  by  a  cove- 
Dant  under  article  3180,  and  we  therefore  conclude  that  it  must  be 
regulated  by  article  3176.    We  see  no  reason  to  grant  a  rehearing. 

Behearing  refused. 


No.  198. — Tub  State  op  Louisiana  v.  Fried.  Endom.  jj^  ^ 

Those  parts  of  section  twenty,  twenty-one,  twenty-two  and  twenty-three  of  the  revenae  law 
of  1809,  which  authorize  the  levying  and  collecting  of  a  speciflc  tax  on  drays,  wagons, 
carriages,  etc.,  in  proportion  to  the  number  of  animals  used  in  drawing  them,  are  con- 
trary to  article  118  of  ihe  constitution,  and  are  therefore  null  and  void. 

Such  tax  is  a  license  on  the  particular  calliug,  but  if  it  were  not  it  would  still  be  obnoxious 
to  the  constitution,  which  requires  that  all  licenses  on  the  same  occupation  or  calling 
shall  be  uniform,  while  the  classiflcation  according  to  the  number  of  an<maii|  vmed  in 
drawing  any  particular  vehicle  imposes  greater  or  less  burdens  on  one  person  ^-Tinw 
another  pursuing  the  same  occupation. 

APPEAL  from  the  Parish  Court,  parish  of  Onachita.  B,  J.  Caldwell, 
Parish  Judge.  W,  W.  Farmer,  District  Attorney,  and  A,  L.  Slack, 
District  Attorney  pro  iem,,  for  the  State,  appellant.  Stubhs  ds  Cobb, 
for  defendant  and  appellee. 

LuDEUNO,  C.  J.    This  is  an  action  to  enforce  the  collection  of  $170 
for  licenses  for  the  year  1870,  under  the  enumerations  or  classifications 
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twentieth,  twenty-first,  twenty-second  and  twenty-third  of  section 
three  of  the  act  number  1 14  of  the  General  Assembly  of  1869. 

The  defense  is  that  the  portions  of  section  three  of  the  act  aforesaid 
are  nnconstitational. 

The  parts  of  section  three  referred  to  read  as  follows : 

'*  There  shall  be  levied  and  collected  an  annaal  amoamt  aaUeenWj 
first,"  etc: 

'^  Twentieth — From  every  dray,  cart,  one  horse  wagon,  used  for  hire^ 
ten  dollars. 

'^Twenty-first — From  every  dray,  wagon,  truck  or  other  vehicle^ 
used  for  hauling  lumber,  produce  or  material  of  any  kind,  drawn  by 
two  or  more  horses  and  used  for  hire,  twenty  dollars. 
.   "  Twenty-second — From  every  public  or  private  hack,  or  other  vehicle 
drawn  by  one  horse  and  used  for  hire,  ten  dollars. 

"  Twenty-third — From  every  public  carriage,  stage  or  omnibus,  drawn 
by  two  or  more  horses,  used  for  hire,  twenty  dollars.  From  each  pri- 
vate carnage  or  buggy  drawn  by  one  horse,  five  dollars ;  and  when 
drawn  by  two  horses,  ten  dollars." 

It  is  contended  by  the  defendant. that  this  is  a  direct  and  specific 
tax  on  the  articles  enumerated,  while  the  attorney  for  the  State  insists 
that  it  is  a  license  for  the  exercise  of  an  occupation  or  trade. 

It  is  called  a  license  at  the  beginning  of  section  three,  and  that  sec- 
tion is  in  that  part  of  the  law  relating  to  persons,  trades,  prolcssiona 
and  occupations  subject  to  taxation.  On  the  other  hand,  from  the 
terms  of  the  law  the  license  is  to  be  levied  and  collected  from  the 
objects  enumerated.  But  it  is  immaterial  whether  it  be  a  specific  tax, 
or  tax  on  trades,  occupations,  etc.  In  either  case  it  violates  the  con> 
stitution.  It  was  no  doubt  intended  to  be  a  tax  on  occupations  or 
trades.  In  that  event  it  is  a  license  for  the  right  or  privilege  to  pur- 
sue the  several  callings  taxed,  and  the  tax  for  this  privilege  must  be 
the  same  for  all  persons  who  engage  in  the  business,  without  reference 
to  the  amount  of  capital  invested  or  business  done.  If  A  keeps  one 
dray  and  B  keeps  two  drays,  they  both  follow  the  same  occupation  or 
business,  and  it  would  be  unequal  to  tax  one  more  than  the  other  for 
the  privilege  of  engaging  in  it.  To  do  so  would  be  not  to  tax  the 
business,  but  the  drays  owned  by  each. 

We  think,  with  the  parish  judge,  that  the  evidence  shows  that 
defendant  is  following  several  different  occupations;  but  we  are  con- 
strained to  declare  that  the  parts  of  section  three  of  the  act  number 
114  of  the  General  Assembly  ot  1869,  numberecl  twentieth,  twenty- 
first,  twenty-second  and  twenty-third,  are  unconstitutional,  null  and 
void.    Art.  118,  constitution. 

It  is  therefore  ordered  and  adjudged  that  the  judgipent  oi  the  parish 
court  be  affirmed. 
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No.  181. — H.  Ware  &  Son  v.  A.  P.  Morris. 

To  eonstltiite  a  sale  there  nrast  be  a  consent  to  sell,  that  is,  the  vendor's  volition  to  sell  and 
the  vendee's  to  bay  most  ooncar. 

A  document  in  the  form  of  a  sale,  but  shown  by  a  conntcr  letter  to  have  been  executed  with 
no  intention  either  on  the  part  of  one  party  to  buy  or  of  the  other  to  sell,  can  not  be  * 
contract  of  sale^ 

It  may  be  lawful  to  secure  a  debt  by  an  instrument  in  the  form  of  a  contract  of  sale,  but 
such  an  instrument  is  not  in  reality  an  act  of  sale,  biit  of  pledge  or  hypothecation. 

Where  sach  an  hypothecary  right  merely  exists,  an  action  by  the  pretended  vendee  for  tho 
land  can.  not  be  nuUntained,  nor  will  the  pretended  vendor  bo  estopped  from  showing  the 
merely  hypothecary  character  of  the  contract  by  the  fact  that  he  had  gone  into  bank- 
ruptcy without  surrendering  the  land  on  which  the  right  had  been  granted. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.    Bmjf  J.    Ne^cton  <&  Hall,  for  plaintiffs  and  appellants. 
8.  G,  Parsons  and  2>.  O.  Morgan,  for  defendant  and  appellee. 

Wtly,  J.  On  the  sixth  day.  ot  April,  1867,  the  plaintiffs  and  the 
defendant  made  a  contract  in  the  form  of  a  sale,  in  which,  for  the  price 
of  two  thousand  dollars,  the  defendant  conveyed  to  the  plaintiffs  the 
plantation  described  in  the  petition,  together  **with  all  the  crops, 
stock,  mules,  horses,  agricultural  implements  and  all  the  buildings  and 
improvements  thereon.'*  On  the  same  day  they  executed  and  signed 
the  following  counter  letter,  explaining  the  true  intent  and  real  object 
of  said  contract,  to  wit: 

'*This  agreement,  made  and  entered  into  this  sixth  day  of  April, 
18fi7,  between  AUon  P.  Morris,  of  the  parish  of  Morehouse,  State  of 
Louisiana,  ot  the  first  part,  and  Henry  Ware  &  Son,  a  commercial  firm 
of  the  city  of  New  Orleans,  State  of  Louisiana,  of  the  second  part 
witnesseth :  That  whereas  the  said  A.  P.  Morris  has  this  dav  drawn  a 
draft  on.  the  said  H.  Ware  &  Son  dated  this  day  and  payable  to  his 
own  order  on  the  first  day  of  January,  18G3,  for  the  sum  of  twenty -two 
hundred  and  thirty  dollars,  and  as  security  for  the  payment  tliereof 
has  given  to  said  H.  Ware  &  Son  a  deed  of  certain  land,  by  act  passed 
before  E.  G.  Wells,  notary  public  for  the  city  and  parish  of  New 
Orleans.  Now,  this  private  agreement  is  made  between  the  parties 
hereto  of  the  first  part  and  second  part,  viz:  The  said  parties  of  the 
second  part  are  to  accept  tho  said  draft  of  two  thousand  two  hundred 
and  thirty  dollars  and  are  also  to  discount  the  same  or  procure  it  to  be 
discounted,  for  which  they  are  to-be  allowed  and  are  to  receive  a  com- 
mission of  five  per  cent,  and  interest  at  the  rate  of  eight  per  cent,  per 
annnm,  and  are  to  place  the  net  proceeds  of  said  drait  to  the  credit  of 
said  A.  P.  Morris  on  their  books,  subject  to  Jiis  order,  and  on  the  pay- 
ment  of  said  draft  by  said  party  of  the  first  part,  with  interest  after 
maturity  at  the  rate  of  eight  per  cent,  per  annum,  and  the  fulfillment 
of  the  obligations  hereinafter  entered  into  by  the  party  of  the  first 
part,  "then  the  said  parties  of  the  second  part  are  to  reconvey  to  said 
A.  P.  Morris  the  land  bo  sold  by  him  to  said  parties  of  the  second  part^ 
84 
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without  farther  payment  by  him,  the  party  of  the  fi.rat  part,  except  the 
payment  of  drawing  the  necessary  papers  therefor  and  of  the  United 
States  internal  revenue  stamps  to  be  placed  thereon;  and  the  said 
party  of  the  first  part  hereby  binds  and  obligates  himself  to  ship  or 
cause  to  be  shipped  to  said  H.  Ware  &  Son  all  the  cotton  raised  daring 
the  current  year  on  the  two  plantations  in  the  parish  of  Morehouse 
known  as  the  Rimes  and  Otterson  places,  which  he  is  cultivating  in 
connection  with  J.  B.  Nott  and  M.  A.  Bray,  to  be  sold  by  said  H.  Ware 
&  Son  on  commissions;  and  if  the  cotton  so  shipped  during  the  cur- 
rent year  does  not  amount  to  two  hundred  bales,  then  he  is  to  allow  to 
said  H.  Ware  &  Son  commissions  which,  with  the  commissions  on  that 
which  he  does  so  ship,  shall  amount  to  a  sum  equal  to  what  the  com- 
missions would  be  on  two  hundred  bales  of  cotton,  estimating  four 
hundred  and  fifty  pounds  per  bale  and  the  price  at  the  price  at  which 
middling  cotton  may  be  sold  or  quoted  at  in  New  Orleans  on  the  first 
day  of  January,  li^68,  and  the  commissions  to  be  two  and  one-half  per 
cent,  on  that  amount. 

'^In  witness  whereof  the  said  parties  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

[L.  8.]  **A.  P.  MORRIS, 

[L.  8.]  "H.  WARE  &  SON, 

''By  H.  WARE." 

Under  the  contract,  as  explained  by  the  counter  letter,  the  posses- 
^  sion  of  the  propei-ty  continued  in  the  defendant,  Morris.  The  plaintiffs 
now  bring  this  petitory  action  lor  the  property  and  aver  that  they  are 
the  bona  fide  owners  thereof  by  virtue  of  the  said  deed  of  the  sixth 
•day  of  April,  1867;  they  also  claim  the  rent  thereof  from  1867,  which 
is  admitted  to  be  worth  one  thousand  dollars  per  annum. 

The  defendant  pleaded  the  general  denial  and  averred  that  no  real 
contract  of  sale  was  executed  by  him  to  the  plaintiffs ;  that  the  act 
purporting  to  be  a  deed  of  conveyance  was  not  intended  to  divest  him 
•of  the  ownership  of  the  property,  but  was  executed  merely  as  security 
for  a  certain  draft  drawn  by  the  defendant  for  $2230,  which  the  plain- 
tiffs were  to  accept  and  discount  and  place  the  proceeds  to  his  credit, 
they  being  his  commission  merchants ;  that  the  parties  did  not  con- 
sider said  contract  a  sale,  but  simply  as  evidencing  a  hypothecary 
Tight  to  secure  the  advances  to  be  made  by  the  plaintiffs  to  enable  him 
to  carry  on  his  plantation  and  raise  a  crop  of  cotton,  which  was  to  be 
shipped  to  them  and  sold  on  commission. 

The  court  rejected  the  demand  of  the  plaintiffs,  and  they  have 
•appealed. 

Looking  to  the  ''private  agreement''  or  counter  letter  to  see  the 
true  purpose  of  the  parties,  we  have  no  difficulty  in  determining  that 
there  was  no  sale  of  the  property  described  in  the  petition.    If  effect 
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be  given  to  the  recitals  and  stipulations  of  that  instrument,  the  idea 
of  a  sale  is  utterly  precluded.  If  Morris  was  selling  his  land  and 
mules  and  stock  and  plantation  implements,  as  the  deed  purports,  in 
order  to  raise  $2000  to  buy  plantation  supplies,  what  was  the  use  of 
drawing  the  draft  maturing  on  the  first  day  of  January,  1868,  to  be 
accepted  by  H.  Ware  &  Son  at  the  expense  of  five  per  cent.  commis« 
sions  and  to  be  discounted  at  a  further  expense  and  the  proceeds 
placed  to  his  credit  Y  Why  raise  money  on  such  exorbitant  terms? 
Why  incur  these  heavy  charges  and  also  bind  himself  to  ship  all  his 
crops  and  guarantee  H.  Ware  &  Son  in  two  and  a  half  per  cent,  com- 
missions to  be  derived  from  the  proceeds  of  at  least  two  hundred 
bales,  whether  he  raised  that  number  or  not  ?  Why  pay  three  hundred 
dollars  in  commissions  and  discount,  and  also  bind'  himself  to  give 
them  commissions  on  920,000  worth  of  cotton,  merely  to  get  $2000  in 
supplies,  when  that  was  already  his,  received  as  the  price  of  the  sale  ? 
Would  a  sensible  or  reasonable  man  sell  property  the  rent  of  which  is 
admitted  to  be  worth  $1000  per  annum  for  the  paltry  sum  of  $2000, 
and  then,  io  order  to  get  the  price,  submit  to  discount  and  commis- 
sions amouDtiug  to  $800  in  the  aggregate  f 

What  was  the  situation  of  Morris  on  the  hypothesis  of  a  sale  T  He 
was  bound  as  drawer  of  the  draft  which  he  gave  H.  Ware  &  Son  five 
per  cent,  commission  to  accept,  and  he  had  neither  land,  mules,  horses, 
stock,  farming  implements — none  of  the  property  described  in  the  acb 
of  sale  of  the  sixth  of  April,  1867.  Assuming  there  was  a  sale  what 
effect  can  be  given  to  that  clause  of  the  counter  letter  which  declares^ 
*'  that  whereas  the  said  A.  P.  Morris  has  this  day  drawn  a  draft  on  the 
said  H.  Ware  &  Son,  dated  this  day  and  payable  to* his  own  order  on 
the  first  day  of  January,  1868,  for  the  sum  of  two  thousand  two  hun- 
dred and  thirty  dollars,  and  as  security  for  the  payment  thereof  has 
given  to  said  H.  Ware  &  Son  a  deed,"  etc  f 

If  the  proceeds  of  the  draft  to  be  accepted  and  discounted  were 
intended  to  be  given  to  Menus  as  the  price  of  his  property,  where  was 
any  debt  to  be  secured  f 

If  Morris  continued  to  owe  the  debt  which  the  counter  letter  says 
was  intended  to  be  secured,  there  was  no  sale.  The  seller  gets  the 
price  and  owes  the  buyer  nothing  for  giving  it  to  him.  The  property 
conveyed  is  deemed  the  equivalent  for  the  price.  Looking  to  the 
counter  letter  to  learn  the  real  purpose  of  the  parties,  we  do  not  see 
tlieir  consent  to  make  a  sale;  there  was  not  the  concurrence  of  the 
seller's  will  to  sell  and  the  buyer's  to  buy  a  particular  thing  for  a  par- 
ticular price.  There  can  be  no  contract  of  sale  where  it  appears,  as  in 
the  counter  letter  before  us,  that  the  intention  of  the  parties  was  neither 
to  buy  nor  to  sell,  but  rather  to  disguise  another  contract  under  the  false 
appearance  of  the  contract  of  sale.   Fothier  on  Sale,  paragraphs  31, 38* 
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We  had  occasion  to  examine  tbia  subject  very  fully  in  tbe  case  of 
Calderwood  v.  Calderwood,  lately  decided,  wbere  tbere  was  disguised 
under  the  form  of  sale  a  contract  of  pledge  or  antichresis,  which  was 
discovered  only  in  the  counter  letter. 

Here  a  hypothecary  right  is  given  under  the  false  appearance  of  » 
contract  of  sale,  possession  being  retained  by  the  ostensible  vendor. 

No  doubt  it  is  lawiul  to  secure  a  debt  under  an  apparent  act  of 
sale,  but  it  is  nevertheless  a  pledge  or  hypothecary  right  which  really 
\8ubsists  between  the  parties,  concealed,  however,  behind  the  false 
appearance  of  the  contract  of  sale.  In  such  a  case  the  title  never 
passes;  the  real  contract  may  be  a  pledge  or  a  mortgage — the  appa* 
rent  one  a  sale. 

The  reason  a  mortgage  or  pledge  may  be  good  under  the  form  of  a 
sale  is,  the  latter  combines  all  the  rights  of  perfect  ownership,  and 
this  necessarily  embraces  hypothecary  rights  of  every  description,  and 
also  possession.  As  every  right  appertaining  to  the  thing  is  conveyed 
in  the  contract  of  sale,  there  is  no  reason  why  the  conveyance  of  the 
hypothecary  right  embraced  in  that  instrument  should  be  lost,  merely 
because  it  is  made  to  appear  that  the  owner  did  not  intend  to  pass  the 
other  rights  of  property  accompanying  it  in  the  act  of  sale.  Wolf  r. 
Wolf,  12  An.  529. 

The  real  character  and  effect  of  a  contract  is  determined  from  its 
constituent  elements, 'and  where  it  appears  that  the  intention  of  the 
X)arties  was  not  to  sell  nor  to  buy,  as  in  the  case  before  us,  but  merely 
to  secure  a  time  draft  which  the  planter  had  given  to  his  commission 
merchant  to  be  discounted  and  the  proceeds  placed  to  his  credit,  by 
granting  an  hypothecary  right  upon  his  plantation,  the  contract 
amounts  to  a  mortgage  notwithstanding  it  is  clcithed  in  the  form  of  a 
sale 

The  character  of  the  contract  in  this  ease  is  easily  determined  from 
the  counter  letter,  where  the  real  purpose  of  the  parties  is  expressed. 
Between  the  parties  the  counter  letter  is  as  operative  as  if  its  recitals 
and  stipulations  had  been  expressed  in  the  notarial  act.  We  apprehend 
that  if  such  had  been  done  this  suit  would  never  have  been  instituted  ; 
the  purpose  and  object  of  the  contract  would  have  been  too  apparent 
for  doubt. 

But  the  plaintiffs  contend  that  the  defendant  is  estopped  from  dis- 
puting their  title  to  the  property  in  controversy  because,  when 
subsequently  becoming  embarrassed  and  surrendering  his  property  in 
bankruptcy,  he  did  not  surrender  the  property  in  dispute,  and  declared 
that  he  had  disposed  of  it;  that  this  amounts  to  a  judicial  admission 
that  they  are  the  owners  thereof. 

This  is  carrying  the  doctrine  of  estoppel  too  far,  we  apprehend.  The 
moment  the  decree  of  bankruptcy  is  declared  the  bankrupt  ceases  to 
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have  the  right  of  disposition  or  to  possess  proprietary  rights  in  the 
property  belonging  to  him  at  that  time.  Even  sales  made  by  the 
biiuknipt  within  foar  months  of  his  bankmptcy  are  often  avoided. 
Now  if  the  plaintiffs  were  creditors  of  the  defendant,  with  hypothecary 
rights  upon  the  property  in  dispute,  at  the  time  he  was  declared  a 
bankrupt,  no  act  of  his  could  defeat  his  creditors  in  the  bankrupt  court. 
Even  if  he  Juia  desi^ftied  it  he  could  not  have  conferred  any  greater  rights 
upon  tlhc  plaintiffs  titan  they  already  possessed.  It  was  not  in  his  poxoer 
to  do  so. 

11  he  was  false  to  his  oath,  withholding  the  property  in  controversy 
from  his  bilan,  and  declaring  he  had  disposed  of  it,  it  was  the  duty  of 
the  plaintiffs,  as  honest  men,  knowing  its  true  situation,  to  step  forward 
and  disclose  its  true  condition.  They  ought  to  haVe  caused  this  valu- 
able property,  the  rent  of  which  is  admitted  to  be  worth  (1000  per 
annum,  to  be  placed  on  the  scliedule  of  the  bankrupt,  and  ask  for  the 
two  thousand  dollars  due  them  out  of  its  proceeds.  This  was  due  to 
the  other  creditors  who  knew  not  of  the  counter  letter,  and  it  was  also 
due  to  the  plaintiffs  themselves  as  honest  men. 

We  have  seen  that  the  contract  of  the  sixth  day  of  April,  18G7,  did 
not  divest  the  defendant  of  the  ownership  of  the  property,  although  it 
gave  the  plaintiffs  an  hypothecary  right  thereon  to  secure  the  payment 
of  the  draft  which  they  accepted  for  him.  Will  it  require  serious  argu- 
ment to  prove  that  the  acts  and  declarations  of  a  bankrupt  can  not 
divest  him  or  his  creditors  of  the  property  which  he  owns  at  the  time 
he  files  his  schedule  in  bankruptcy  ?  Surely  not.  If  the  surrender 
wais  the  civil  death  of  the  bankrupt  as  to  the  property  he  owned  at  tlie 
time,  fixing  the  status  of  his  creditors  in  relation  to  his  estate,  surely 
no  act  of  his  thereafter  could  affect  the  succession  or  give  creditors 
preferences  or  mortgage  rights  which  they  did  not  possess  before  it 
was  opened.  The  rights  of  his  creditors  were  as  thoroughly  fixed  by 
this  civil  death  as  if  it  had  been  the  natural  death  of  the  defendant. 

We  think  the  plaintiffs  come  with  bad  grace  to  claim,  under  their 
contract  with  the  defendant,  property  yielding  an  annual  revenue  of 
one  thousand  for  the  paltry  sum  of  two  thousand  dollars,  or  for  merely 
indorsing  his  draft  for  that  amount;  and  also  that  their  title  is  not 
enhanced  by  the  perjury  and  attempted  fraud,  if  such  there  be,  of  the 
defendant  while  partaking  of  the  advantages  of  the  bankrupt  act  and 
seeking  its  relief  from  his  embarrassments. 

In  Collins  v,  Pellerin,  5  An.  99,  where  certain  cotton  presses  were 
sold  by  the  defendant  to  the  plaintiff  for  $1500,  and  possession  retained 
by  the  vendor,  it  was  held  not  to  be  a  sale,  because  the  counter  letter 
showed  that  the  act  of  sale  was  executed  merely  to  secure  the  loan  of 
$1500  made  by  Pellerin  to  Collins  for  twelve  months  from  date,  and  on 
the  default  of  the  return  of  the  money  by  the  borrower  within  that 
period  the  sale  was  to  be  absolute  and  irrevokable. 


670  SUPREME  COURT  OF  LOUISIANA, 

Ware  Sc  Son  v.  Morris. 

In  that  case,  involving  the  same  principle,  springing  from  a  state  of 
facts  almost  identical  with  the  one  before  us,  Chief  Justice  Eustis,  as 
the  organ  of  the  court,  remarked :  ''  It  is  clear  to  us  that  the  contract 
between  the  parties  was  not  a  sale  with  the  power  of  redemption,  bul 
merely  an  hypothecary  action.  The  sum  of  $1500,  we  think  the  evi> 
dence  shows,  was  far  less  than  the  value  of  the  objects,  and  the 
circumstance  of  the  vendor's  remaining  in  possession  we  consider  as  a 
distinctive  sign  of  the  real  nature  of  the  contract.  The  want  of 
delivery  of  the  thing  sold  by  the  vendor  is  held  by  civilians  to  be  a^ 
badge  of  simulation,  and  as  depriving  the  contract  of  the  essential 
characteristics  of  a  sale.  Redeemable  sales,  unaccompanied  by  deliv- 
ery of  the  thing  sold,  of  which  the  considerations  are  inadequate,  courts 
are  bound  to  consider,  without  sufficient  evidence  to  the  contrary,  09- 
contracts  for  wJUch  the  tMng  nominally  sold  stands  as  security  and  noth- 
ing  «tec." 

The  contents  of  the  counter  letter  we  think  authorize  the  conclusions 
of  the  district  judge. 

Judgment  affirmed. 


Howell,  J.,  concurring.  I  concur  with  Mr.  Justice  Wyly  that  t he- 
act  of  sale  and  counter  letter,  construed  together,  do  not  constitute  and 
were  not  intended  by  the  parties  to  be  an  actual  sale,  but  merely  to- 
secure  the  rights  and  interests  of  plaintiffs  as  the  merchants  and  fac- 
tors of  defendant.  The  only  difficulty  in  the  case  grows  out  of  the 
defendant's  admission  on  the  trial  that  he  did  not  place  the  property 
in  controversy  on  his  schedule  in  bankruptcy  because  he  had  disposed 
of  it  to  the  plaintiffs. 

The  record  shows  that  he  made  his  surrender  after  the  institution  ot 
this  suit,  and  it  may  be  that  he  considered  that  under  article  2453  R. 
C.  C,  which  says  *'  the  thing  claimed  as  the  property  of  the  claimant 
can  not  be  alienated  pending  the  action  so  as  to  prejudice  his  right,'* 
he  was  not  authorized  or  justified  in  placing  this  property  on  his 
schedule,  and  that  as  the  State  court  had  jurisdiction  of  the  question 
of  its  title,  it  should  there  be  settled.  Be  this  as  it  may,  I  can  not  say 
that,  nnder  all  the  circumstances,  the  admission  in  the  evidence  (and 
not  in  the  pleadings)  is  such  an  estoppel  as  will  conclude  his  right  to 
make  the  defense  set  up  in  this  case. 

The  admission,  as  contained  in  the  record,  is  not  necessarily  an 
admission  of  a  sale,  and  if  a  construction  can  be  placed  on  it  other 
than  such  as  must  convict  him  of  fraud,  such  a  construction  should  b& 
adopted,  as  fraud  is  not  presumed.  The  words  "disposed  of"  may 
only  have  been  used  by  him  to  mean  such  a  disposition  as  shown  iit. 
the  pleadings  herein,  and  to  be  settled  in  this  suit. 

The  counter  letter  explains  the  disposition  made  of  the  property,. 
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and  we  nrc  not  informed  what  report  he  made  of  it  to  the  bankrupt 
court.  AVhat  may  bo  the  effect,  as  to  creditors,  of  his  failure  to  place 
this  property  on  his  schedule,  and  what  his  duty  was  in  making  his 
surrender,  are  questions,  iu  my  opinion,  not  before  this  tribunaL 


Howe,  J.,  concurring.  It  is  sometimes  said  that  a  sale  may  be  made 
to  secure  a  debt.  I  think  the  expression  inexact.  A  contract  in  the 
form  of  a  sale  may  be  so  made,  but  it  is  not  a  sale.  It  is  an  hypothe- 
cation of  some  sort,  defined  or  innominate. 

I  concur  in  the  decree  affirming  the  judgment  of  the  lower  court. 


LuDELiNO,  C.  J.,  dissenting.  The  plaintiffs  sue  for  a  tract  of  land, 
and  produce  as  the  muniment  of  their  title  a  notarial  act  of  sale,  per- 
fect in  form.  The  defendant  denies  that  a  real  contract  of  sale  was 
made,  and  that  it  was  never  intended  to  divest  the  title  of  defendant 
by  said  act  of  sale.  And  my  learned  brothers  assuming  this  to  be 
true,  hold  tliat  there  was  no  sale  for  the  want  of  consent.  I  say  with 
due  respect  that  they  assume  that  the  parties  did  not  intend  a  sale,  for, 
in  my  judgment,  the  record  flatly  contradicts  the  stati^ment.  In  the 
notarial  act  of  sale  it  is  recited  '*that  for  and  on  the  terms  and  condi- 
tions hereinafter  set  forth  and  expressed,  he  (A.  P.  Morris)  does  by 
these  presents  grant,  bargain,  sell,  convey  and  assign,  set  over  and 
deliver,  with  full  warrantee,  •  *  •  unto  H.  Ware  &  Son  ♦  •  • 
the  following  described  property,"  etc.  The  deed  further  recites  that 
''said  vendor  declares  that  he  is  married,  and  that  his  wife  is  absent 
from  the  city  of  New  Orleans;  nevertheless  he  hereby  binds  and 
obligates  himself  to  lurnish  the  formal  and  legal  renunciation  of  all 
lier  rights  of  dower  in  and  to  the  herein  conveyed  property,  within 
thirty  days  from  the  execution  of  these  presents,''  etc.  The  act  of 
renunciation  was  in  due  time  passed,  in  which  she  renounced  all  rights 
to  the  property  *'  conveyed." 

In  the  counter  letter  it  is  recited  that  "as  security  for  the  payment 
of  a  draft  for  $2000,''  he  ''has  given  to  said  Ware  &  Son  a  deed  of 
certain  land  by  act  passed  before  E.  G.  Wells,  notary  public  for  the 
city  of  New  Orleans.  Now^  this  private  agreement  is  made  between 
the  parties  of  the  first  and  second  part,  viz :  The  said  parties  of  'the 
second  part  are  to  accept  the  said  draft  of  $2030,  and  are  also  to  dis- 
count the  same  or  procure  it  to  be  discounted,  for  which  they  are  to  be 
allowed  and  are  allowed  to  receive  a  commission  of  five  per  centum 
and  interest  at  the  rate  of  eight  per  centum,  and  are  to  place  the  net 
proceeds  of  said  draft  to  the  credit  of  said  Morris,  on  their  books  sub- 
ject to  his  order,  and  on  the  payment  of  said  draft  by  said  party  of 
the  first  part,  with  interest  after  maturity  at  the  rate  of  eight  per  cent. 
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per  annum,  and  the  fulfilliiieut  of  the  obligations  hereinafter  entered 
into  by  the  party  of  the  first  part,  then  the  parties  of  the  second  part 
are  to  reconvey  to  the  said  A.  P.  Morris  the  land  so  sold  by  him  to 
said  parties  of  the  second  part,  without  further  payment  by  the  party 
of  the  first  part,  except  the  payment  of  the  expenses  of  drawing  the 
necessary  papers,"  etc. 

This  1angna<re,  to  me,  is  as  nnarabiguons  as  it  is  possible  to  make  it. 
A.  P.  Morris  sells  tlie  land  for  the  price  stipulated;  it  is  immaterial 
whether  that  was  the  $:iO(>0  stipulated  in  the  notarial  act,  or  only  the 
net  proceeds  of  the  draft  accepted  by  Ware  &  Son  and  discounted,  as 
stipulated  in  the  counter  letter,  and  the  said  vendor  reserved  to  him- 
self the  inght  to  redeem  the  property  on  the  terms  stipulated  in  the 
counter  letter.  Whether  these  obligations  assumed  by  the  vendor  in 
the  counter  letter  should  be  discliarged  or  not,  depended  upon  tho 
choice  of  the  vendor.  They  depended  upon  a  potestative  condition 
only,  and  Ware  &  Son  could  not  have  eniorced  tliem  against  the  will 
of  A.  P.  Morris.  This  was  the  contract  made  by  the  parties;  it  was 
the  law  unto  themselves,  and  this  court  has  not  the  right,  though  it 
has  the  power,  to  make  a  new  contract  for  thrm.  C.  C.  1945.  But  if 
there  be  any  ambiguity  in  the  contract,  construing  tlie  public  and 
private  acts  together,  the  deed  must  be  construed  ag.iinst  the  defend- 
ant, becau^^e  it  is  only  as  a  sale  that  the  contract  of  the  parties  can 
have  any  legal  effect. 

"When  a  clause  is  susceptible  of  two  tnterpretntions,  it  must  be 
understood  in  that  in  which  it  may  have  some  effect,  rather  than  in  a 
sense  which  would  render  it  nug  tory."     C   C.  19.>1. 

If  it  was  not  a  sale  it  afforded  no  security  to  Ware  &  Son  for  the 
acceptance  or  advauce  of  $2000. 

It  is  not  a  mortgage,  very  surely,  which  is  **a  right  granted  to  a 
creditor  over  property  of  the  debtor  lor  the  security  ot  his  debt,  and 
gives  him  the  power  of  having  the  property  seized  and  sold  in  default 
of  payment.  C.  C.  3278, 3279,  3280.  It  is  equally  certain  that  it  is  not 
an  antichresis,  which  is  a  pledge  of  real  property.  C.  C.  3133, 3134, 3135. 

The  defendant's  counsel  call  it  an  hypothecary  right.  I  know  of  no 
such  right  except  it  flows  from  a  mortgage,  or,  perhaps,  the  antichresis. 
But  article  1956  of  the  Civil  Code  informs  us  that  *'  when  the  intent  of 
the  parties  is  doubtful,  the  construction  put  upon  it  by  the  manner  in 
which  it  has  been  executed  by  both,  or  by  one  with  the  express  or 
implied  assent  of  the  other,  furnishes  a  rule  for  its  interpretation.^ 

The  record  shows  that  the  defendant  did  not  pay  the  draft,  nor  did 
he  ship  his  cotton  as  stipulated  in  the  counter  letter.  But  that  he 
went  into  bankruptcy,  and  in  that  proceeding  he  admitted  judicially 
and  under  oath  that  he  did  not  own  the  property  in  question  by  not 
placing  this  property  on  the  schedule  of  his  property  surrendered,  and 
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diirinp:  the  progress  of  the  trial  of  the  present  suit  he  admitted  that 
he  bad  DOt  surrendered  this  property  in  bankiuptcy,  "because  he  had 
previously  disposed  of  it  to  the  plaintiffs."  Can  there  be  a  doubt  after 
tliis  that  it  was  the  intention  of  the  ven<lor  to  sell  and  of  the  purchaser 
to  buy  the  property?  To  do  so  we  must  suppose  that  the  defendant 
perjured  himself^  when  he  gave  in  under  oath  a  list  of  his  property  to 
the  register  in  bankruptcy,  and  that  he  falsified  the  truth  when  he  ad- 
mitted that  he  had  previously  disposed  of  the  property  to  the  plaintiffs. 
It  is  the  part  of  charity  to  believe  his  statements  were  true,  and  especi- 
ally when  the  acts  in  question  themselves  corroborate  his  statements. 
It  is  askedy  why  did  Morris  draw  his  draft  for  $2080,  and  agree  to 
pay  five  per  cent,  per  annum  interest  thereon,  if  the  contract  were  a 
^le  f  The  answer  is  obvious.  Because  he  reserved  the  right  to  him- 
self to  redeem  the  property,  and  in  that  event  he  was  to  pay  the  draft 
with  interest  and  commissions  and  perform  the  other  obligations 
assumed  in  the  counter  letter.  Because  the  bargain  was  a  hard  one 
for  defendants,  is  no  reason  for  us,  in  this  suit,  to  abrogate  it.  There 
is  no  question  of  lesion  or  usury  in  this  case,  nor  is  there  any  question 
of  the  sanity  of  the  defendant.  The  question  is  simply  do  the  two  acts 
already  referred  to  constitute  a  sale  or  not?  I  have  no  doubt  of  it, 
and  I  know  of  no  law  which  would  authorize  this  court  to  annul  it 
except  for  lesion,  if  that  were  proved,  and  proper  pleadings  and  parties 
had  been  made  for  that  purpose.  "  Judges  should  be  astute  in  further- 
ance of  right,  and  the  means  of  recovering  it."  If  the  plaintiffs  can 
not  recover  in  this  suit,  I  know  of  no  means  by  which  they  can  secure 
their  debt.     I  therefore  dissent. 


Taliaferro,  J.    I  concur  in  the  dissenting  opinion  delivered  by 
the  Chief  Justice  in  this  case. 


No.  212. — John  T.  Ludeling  v.  S.  Boozman  and  J.  B.  Fluker, 

Administrator. 

An  acknovrletlgment  of  a  promiiwory  note  may  bo  proved  by  parol  testimony  bo  as  to  inter- 
rapt  tbe  current  of  prescription. 

APPEAL   from   the   Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.    Bai/,  J.    D.  C.  Morgan,  for  plaintiff  and  appellee. 
Todd  d  Brigham,  for  defendants  and  appellants. 

Howe,  J.  This  is  an  action  on  a  promissory  note,  and  the  defend- 
ants, who  have  appealed,  make  but  one  point  here — the  prescription 
of  five  years.  The  note  matured  in  1859,  and  citation  was  served  in 
this  case  in  1867. 

Tbe  plaintiff  testified  that  the  defendant  Boozman  acknowledged  the 
debt  in  1862,  again  in  1864,  and  again  in  1866,  and  these  statements  are 
85 
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fortified  by  a  reference  to  events  which  would  be  likely  to  fix  the  date» 
approximately  in  the  memory  of  the  witness. 

The  defendants  attempt  to  criticise  the  accuracy  of  these  dates;  but 
it  is  only  necessary  to  remark  that  even  if  the  events  did  not  occur  at 
the  exact  times  mentioned  by  plaintiff,  but  at  the  times  fixed  by  de- 
fendants, yet  acknowledgments  made  at  the  times  fixed  by  defendants 
would  constitute  a  chain  of  interruptions  which  would  liave  prevented 
prescription  from  being  acquired. 

One  of  the  defendants  attempts  to  contradict  the  testimony  of  the 
plaintiff  on  the  question  of  acknowledgment,  bat  his  attempt  does  not 
appear  to  be  very  successful.  We  may  add  that  he  set  up  in  the  court 
below  the  defense  of  want  of  consideration  of  the  note,  attempted  to 
prove  it  by  his  own  testimony,  and  then  abandoned  it.  He  also  filed 
a  purely  frivolous  exception,  which  is  also  abandoned.  It  can  not  be 
expected  that  such  tactics  will  inspire  the  court  with  much  respect  for 
the  sincerity  and  good  faith  of  a  litigant;  but,  on  the  contrary,  they 
must  operate  against  him  in  case  of  a  conflict  of  testimony.  On  the 
whole,  we  do  not  think  the  judge  a  quo  erred  in  his  estimate  of  the 
weight  of  proof. 

Judgment  afiirmed. 

Ludeling,  C.  J.,  recused. 


No.  201. — G.  S.  Mayo  et  als.  v.  L.  G.  Duke,  Curator. 

The  duty  imposod  on  curators  of  vacant  estates  by  article  1134  R,  C.  C,  of  making;  publica- 
tion in  two  newspapers  in  the  city  of  New  Orleans  of  the  death,  the  name,  sarname^ 
place  of  birth  and  death  of  the  deceased,  whoso  succession  ho  administers,  does  not 
apply  to  or  affect  the  right  of  the  heirs  to  be  recognized  as  such.  If,  therefore,  this  duty 
is  omitted  or  neglected  by  the  curator,  the  heirs  may  still  be  recognized  by  complying 
with  the  requirements  of  the  law  in  such  cases. 

APPEAL  from  the  Parish  Court  of  Catahoula.    //.  B.   Taliaferro,. 
Parish  Judge.    Richardson  dc  Boatner,  for  plaintifls  and  appellants^ 
J.  F.  Hughes,  for  curator. 

Howell,  J.  The  plaintiffs  ask  to  be  recognized  as  the  heirs  of  Wil- 
liam BurnS;  deceased,  and  that  the  defendant  as  curator  be  ordered  to- 
/ render  an  account  of  his  curatorship  and  pay  to  them  such  sums  as 
may  be  due  to  them  as  heirs.  The  answer  is  a  general  denial  and  a* 
special  denial  that  plaintiffs  are  in  any  way  entitled  to  the  property  of 
AYilliam  Burns,  deceased. 

The  judge  a  quo  refused  to  recognize  them  as  heirs  on  the  ground 
that  the  curator  had  not  complied  with  the  requirements  of  article- 
1134  B.  C.  C.y  which  directs  curators  within  a  certain  time  to  make 
publication  in  two  newspapers  in  New  Orleans  of  the  death,  the  name,, 
surname,  place  of  birth  and  death,  etc.,  of  the  deceased  whose  succes- 
sion he  administers,  if  tlie  heirs  do  not  appear  in  person  or  by  attorney. 
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We  tliink  the  learned  jadge  made  a  misapplication  of  this  provision 
of  law.  It  certainly  imposes  a  duty  on  the  curator,  bnt  the  observance 
or  non-observance  of  it  is  not  intended  to  affect  the  right  of  heirs  to 
apply  to  be  recognized  as  such.  This  they  have  a  right  to  do  at  any 
time  upon  certain  conditions  and  formalities  required  of  themselves 
aod  not  of  the  curator.    R.  C.  C.  1192-1 194 ;  C.  P.  997-1005. 

In  this  case  the  evidence  is  satisfactory  that  the  plaintiffs  are  the 
only  heirs  of  the  deceased,  William  Burns,  whose  succession  is  admin- 
istered by  the  defendant,  and  under  article  1193  R.  C.  C,  and  article 
1003  C.  P.,  they  must,  under  the  allegations  of  their  petition,  be 
recognized  as  such,  and  the  curator  ordered  to  render  an  account  to 
them  and  pay. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  plaintiffs  be  recognized  as  the  heirs  of  William  Burns,  de- 
ceased, and  the  defendant  ordered  to  render  to  them,  within  thirty 
days  from  the  date  of  filing  this  decree  in  the  lower  court,  a  faithful 
and  exact  account  of  his  administration  and  pay  over  to  them  the 
amount  due  them  according  to  law. 

« 

Mr.  Justice  Taliaferro  took  no  part  in  this  decision. 


No.  283. — ^HoDGB  Rabun  v.  L.  Cage,  Administrator. 

Evidence  tending  to  show  that  the  plaintiff  admitted  that  the  defendant  or  his  agent  bad 
settled  or  liquidated  the  indebtedness,  or  the  greater  portion  thereof,  is  admissible 
under  the  general  issue. 

If  evidence  has  been  offered  and  received  on  a  former  trial,  the  plaintiff  can  not  urge  that 
he  is  taken  by  snrpris*)  if  it  be  offered  again,  ^or  can  the  defendant  urge  such  oljeotion 
in  case  the  plaintiff  has  offered  evidence  which  has  been  received  on  the  former  trial. 
The  rule  applies  -with  equal  force  to  both  plaintiff  and  defendant. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Jack* 
son.  J.  F,  FiersoHf  attorney  at  law,  Judge  ad  hoc,  J.  db  J.  W. 
Young,  for  plaintiff  and  appellee.  J.  FJ,  Hamlette,  John  Bay  and  Kidd 
(£'  Smith,  for  defendant  and  appellant. 

This  case  was  tried  by  a  jury  in  the  court  below. 

LuDELiNG,  C.  J.  This  case  was  before  us  in  1869,  and  we  then  re- 
manded it  because  we  thought  the  evidence  in  support  of  the  claim 
against  an  estate  unsatisfactory,  when  taken  in  connection  with  tho 
evidence  of  the  defendant,  tending  to  show  that  plaintiff  had  admitted 
that  the  balance  due  him  was  about  $1500. 

On  the  second  trial  the  defendant  offered  J.  Y.  Allen  to  prove  that 
shortly  before  tlie  death  of  Cage,  plaintiff,  who  had  come  to  see 
Cage  to  have  a  settlement,  said  that  Cage  had  had  ninety-eight  bales 
of  cotton  belonging  to  plaintiff;  that  Cage  had  sold  it  for  about 
110,000,  and  that  that  would  make  ^'them  very  near  even,  possibly 
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lacking  $1000/'  And  defendant  also  offered  C.  W.  Allen  to  prove  that 
soon  after  the  death  of  Cage,  Rabun,  when  speaking  of  the  situation 
of  the  pecuniary  relations  existing  between  himnelf  and  Cage,  stated 
deceased  and  he  were  about  even.  Tins  testimony  was  objected  to  on 
the  gi'ound  ''that  it  was  irrelevant,  illegal  and  ior  the  purpose  of 
establishing  a  fact  not  alleged  in  the  pleadings,  and  also  for  the  pur- 
pose of  impeaching  the  testimony  of  Hodge  Rabun  without  having 
laid  a  basis  therefor.**  The  objection  was  sustained  on  the  ground 
that  'Hbe  evidence  tended  to  prove  extinguishment  [of  the  obli  ations] 
without  pleading  it,''  and  the  defendant  took  a  bill  of  exceptions. 

The  answer  was  a  general  denial  and  a  plea  in  reconvention. 

The  suit  is  for  an  account  on  the  part  ot  Cage  as  agent  for  Rabun, 
and  ior  money  loaned  him.  The  testimony  tended  to  show  that 
plaintiff  had  admitted  that  the  agent  had  accounted  for  or  liquidated 
the  claims  for  money  received  ior  tiie  cotton  and  loans,  except  a  com- 
paratively small  portion  thereof,  and  it  should  have  been  received. 
Evidence  of  the  same  declarations  had  been  received  on  the  former  trial, 
and  therefore  the  plaintiff  could  not  pretend  to  be  taken  by  surprise. 

The  evidence  offered  by  the  plaintiff  to  prove  that  Cage  had  sold 
cotLon  belonging  to  plaintiff,  and  that  he  had  not  accounted  for  it,  was 
objected  to  on  the  ground  that  the  allegations  of  the  petition  did  not 
justify  the  proof  that  they  sueil  for  the  price  of  the  cotton  sold  to 
Cage,  and  not  lor  an  accoutit. 

The  rule  is  elementary  that  the  proof  must  correspond  to  the  allega- 
tions. And  it  can  not  be  denied  that  the  pleadings  in  this  case  are 
inartistic.  But  one  of  the  most  valuable  features  of  our  system  of 
jurisprudence  is  the  simplicity  with  which  parties  are  permitted  to 
biing  their  rights  belore  the  tribunals  ot  justice.  The  technicalities 
which  in  other  countries  embarrass  and  obstruct  the  progress  ot  justice 
are  unknown  to  it.  All  it  requires  is  that  each  party  shall  fo  state 
his  grounds  of  attack  or  defense  that  the  adversary  shall  not  be  taken 
unawares,  and  that  the  judgment  which  may  be  rendered  will  enable 
iiim,  for  or  against  whom  it  has  been  given,  to  protect  himself  by  the 
plea  r£8  judicata.    These  are  the  only  objects  to  be  obtained  by  pleading. 

It  is  manifest  that  the  defendant  could  not  have  been  surprised  by 
the  evidence  which  had  been  received  on  a  farmer  trial,  and  it  is  evi- 
dent a  judgment  in  the  case  would  be  a  bar  to  any  other  action  for  an 
account  for  the  proceeds  of  the  cotton.  5  An.  531 ;  Frierson  v.  Erwin, 
10  An.  528;  12  An.  795,  Lowry  v.  McCoy. 

As  we  can  not  weigh  the  evidence  of  J.  Y.  Allen  and  C.  W.  Allen, 
which  is  not  before  us,  we  are  constrained  to  remand  this  case  again. 

It  is  theretbre  ordered  that  this  case  be  remanded  to  the  lower  court 
to  be  tried  anew,  in  conformity  to  the  views  herein  expressed,  and  that 
the  plaintiff  and  appellee  pay  costs  of  this  appeal. 
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No.  *262. — State  op  Louisiana  v.  Martin  Tally. 

The  jury,  in  a  verdict  of  manslauj^bter,  have  nothing  to  do  with  ilxinp;  the  punlAbment^ 
Eviileiice  which  ^ora  only  to  the  mitigation  of  punishment,  and  ia  conceded  not  to  con- 
stitute any  legal  excuse,  ia  therefore  irrelevant  and  not  admissible. 

The  jury  are  the  Judges  of  the  law  and  the  facta,  but  when  aitting  on  the  trial  of  a  criminal 
cause,  they  should  take  the  law  as  given  them  by  the  judge.  The  jury  may,  however* 
disregaixL  the  construction  of  the  law  as  given  by  the  Judge. 

i  PPEAL  from  the  Tenth  Judichil  District  Court,  parish  of  Caddo, 
il  Levisee,  J.  James  6.  Ashion,  district  at-orney,  tor  the  State.  James 
W,  Duncan^  J.  C,  Moncure  and  A.  W.  O.  Uicks^  lor  defendant  and 
appellant. 

Howe,  J.  The  defendant  was  indicted  for  murder,  fonnd  guilty  of 
manslaughter  and  sentenced  uccordingl}',  and  has  appealed. 

We  will  examine  the  points  in  tlie  order  in  which  they  are  presented 
in  the  appellant's  bi ief.     He  contends : 

First — That  tlie  judge  a  quo  erred  in  not  permit  ing  the  defendant 
to  pnive  how  the  killing  ot  F.  W.  Tally,  the  lather  ot  tlie  de  endant, 
by  O'Neal,  whom  the  defendant  killed,  occurred,  the  State  liaving 
admitted  that  O'Neal  had  killed  said  F.  W.  Tally. 

Tl.c  judge  excluded  the  testimony  on  th6  ground  that  the  killing  of 
defendant's  father  by  O'Neal  in  August,  1870,  could  luru  sh  no  legal 
excuse  for  the  killing  of  O'Neal  by  defendant  in  April,  187J.  We  do 
not  thiuk  tlie  judge  erred;  and,  indeed,  we  do  not  understand  the 
detendnut  as  cla  ming  hi  re  that  the  facts  offered  to  bo  shown,  if  shown j 
could  do  anything  more  than  go  to  the  alleviation  of  punishment.  But 
the  jury  in  this  case  have  found  a  verdict  of  manslaugliter,  and  for 
the  practical  purposes  of  this  case  we  must  look  at  the  offer  of  proof 
from  the  point  of  view  of  this  verdict.  Now,  in  manslaughter  the  jury 
have  nothing  to  do  w  th  fixing  the  time  of  imprisonment,  and  there* 
fore  any  evidence  which  goes  to  a  mitigation  of  punishment  only,  and 
is  conceded  to  constitute  no  legal  excu.*«e,  is  irrelevant  before  the  jury* 

Second — That  the  court  erred  **in  excluding  the  dving  declarations 
of  F.  W.  Tally,  the  latlier  of  defendant,  offered  for  the  purpose  of 
showing  the  influences  under  which  the  delemlant  acted  in  killing^ 
O'Neal,  and  as  producing  in  his  mmd  the  belief  that  his  father  was 
murdered  by  O'Neal." 

The  judge  excluded  the  testimony  for  the  reason  that  it  had  adready 
been  siiown  that  F.  W.  Tally  was  kilh  d  by  O'Neal  on  the  sixteenth 
August,  1870,  and  the  killing  in  this  case  took  place  on  the  eighth  day 
of  April,  1871,  and  the  suggestions  of  the  dying  man  to  his  son  could 
not,  under  such  circumstajuces,  constitute  any  excuse  after  so  long  a 
delay,  if  at  all. 

The  answer  we  have  given  to  the  first  point  is  an  answer  to  this,  and 
we  do  not  think  the  judge  erred. 

Third — That  the  judge  erred,  while  discussing  with  counsel  the  ad- 
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niissibility  of  the  testimoDy  thus  offered,  'Mn  characterizing  the 
killiDg  ol  O^Neal  as  a  murder."  The  judge  in  the  bill  of  exceptions 
«ays  in  refereuce  to  this  point:  ^'The  court  relerred  necessarily  to  the 
specific  facts  by  way  of  stating  its  reasons  in  ruling  a  question  ot 
evidence  raised  by  defendant,  and  they  were  necessary."  We  take 
this  statement  of  the  judge  as  true,  and  with  his  explanation  we  fail 
to  perceive  any  error.  The  conclusion  from  the  whole  bill  is,  that  the 
judge  declared  that  the  fact  that  O^Neal  was  a  murderer  would  not 
justify  his  murder,  a  proposition  of  law,  the  enunciation  of  wbicli 
could  afford  the  appellant  no  ground  of  complaint. 

Fourth — That  the  judge  erred  in  his  charge  to  the  jury  in  reference 
to  their  being  judges  of  both  law  and  facts.  We  may  here  remark 
that  we  can  not  notice  the  affidavits  which  appear  annexed  to  the 
record  relating  to  the  disputed  question  as  to  what  the  judge  charged 
on  this  point.  Nor  can  we  pass  upon  the  bill  of  exceptions  found  at 
page  five  of  the  record,  which  refers  to  a  paper  which  appears  to  be 
lost,  and  without  which  the  bill  is  incomprehensible.  Nor  can  we 
notice  the  request  to  charge  on  this  subject  at  page  nineteen,  which 
was  refused,  as  the  appelhint  took  no  exception  to  such  refusal.  We 
find,  however,  at  page  twenty,  that  the  judge  charged  the  jury  *Hhat 
they  were  judges  of  the  law  and  fact,  but  they  are  expected  to  receive 
tlie  law  as  given  them  by  the  judge." 

We  see  no  error  in  the  charge  above  quoted.  The  jury  are  judges 
of  the  law  and  iact,  but  the  judge  is  required  to  give  them  a  knowl- 
edge of  the  law  api>licablo  to  the  case.  R.  S.  5  991.  It  would  be  a 
vain  thing  for  him  to  give  them  this  knowledge  if  they  were  not  to 
receive  it.  On  the  contrary,  tliey  are  expected,  and  ouglit,  as  a  rule, 
to  receive  it,  tliough  they  are  under  no  compulsion  to  do  so.  State  r. 
Bullerio,  11  An.  81;  State  v.  Scott,  11  An.  429;  State  t;.  Scott,  12  An. 
386:  17  An.  71. 

Fifth — **  That  the  court  erred  in  permitting  the  jury,  in  their  retire- 
ment to  consider  of  their  verdict,  to  have  in  their  room  Wharton's 
Criminal  Law  to  consult  in  relation  to  their  verdict.'* 

The  facts  implied  in  this  proposition  are  not  certified  to  us  in  such  a 
way  that  we  can  apply  the  law  to  them.  The  judge  refused  to  sign  a 
bill  of  exceptions  in  which  tliey  were  recited,  and  the  only  bill  in 
which  they  are  alluded  to  is  one  taken  to  such  refusal.  The  appellant, 
wlio  has  taken  no  steps  to  compel  the  judge  to  certify  the  facts  in  the 
proper  form,  can  not  complain.  But  we  deem  it  not  improper  to 
remark  that  we  see  no  force  in  the  point,  if  it  be  presented. 

Sixth — '*  That  the  court  erred  in  refusing  to  grant  a  new  trial  after  it 
was  discovered  that  the  written  charge  of  the  court,  prepared  at  the 
request  of  defendant's  counsel,  had  been  lost,  as  well  as  the  charge 
given  at  the  request  of  the  district  attorney  and  excepted  to." 
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We  do  not  find  any  sncli  reason  given  in  the  motion  for  a  new  trial 
in  the  record,  nor  anything  to  show  that  the  document  was  lost  at  the 
time  the  motion  was  heard,  or  that  the  matter  was  ever  brought  in  any 
way  to  tlie  attention  of  the  district  jadge  as  a  reason  for  a  new  trial 
or  in  any  other  view.  We  can  not  say,  therefore,  that  he  erred,  for 
tliis  reason,  in  refusing  the  motion  for  a  new  trial. 

Judgment  affirmed. 

Rehearing  refused. 


No.  122. — A.  B.  Hughes,  Administrator,  v.  R.  B.  Pattehson  et  al. 


The  fact  that  suit  has  beon  brought  for  a  tract  or  body  of  land  and  afterward  dismissed  by 
the  plaintiff,  is  not  such  a  dlstorbance  aa  will  give  the  Tendee  the  right  to  demand 
security  against  eviction  before  payment. 

If  several  persons  have  purchased  a  tract  of  land  and  given  their  obligation  for  the  price  in 
aoiidOj  with  a  ^gie  mortgage  on  the  entire  tract  as  security  therefor,  the  Tendor  or  the 
holder  of  the  obligation  may  pursue  either  one  of  the  obligors  for  the  whole  amount,  but 
if  he  desires  to  sell  the  property  mortgaged  in  pa3rment  of  the  obligation,  then  he  must 
make  all  the  obligors  pailies  to  the  suit,  othetwise  no  title  of  the  interest  in  the  land  of 
such  obligors  aa  are  not  made  parties  would  pass  to  the  purchasezw 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Levissee,  J.    T.  T.  dc  A,  D,  Land^  for  plaintiff  and  appellee.    Looney, 
Wells  dk  Duncan,  for  defendants  and  appellants. 

Taliaferro,  J.  The  defendant  Patterson  and  John  Walpole,  Sr., 
in  January,  18G2,  bought  at  a  succession  sale  of  property  belonging  to 
the  estate  of  William  Arick  a  tract  of  land,  which  was  adjudicated  to 
them  at  the  sum  and  price  of  $4939  80.  Tlie  adjudication  was  ''to 
Robert  B.  Patterson  and  John  Walpole,  Sr.,  of  the  parish  of  Caddo," 
etc.  They  executed  in  solido  two  promissory  notes,  each  for  one -half 
the  price,  payable  respectively  in  one  and  two  years  from  the  twenty- 
fifth  of  January,  1862,  stipulating  interest  at  the  rate  of  eight  per  cent, 
per  annum  from  date.  Baer  and  W.  M.  Walpole  signed  the  notes  with 
them  as  their  sureties.  The  purchasers  specially  mortgaged  the  land 
purchased  to  secure  the  payment  of  the  notes. 

This  suit  is  brought  by  the  administrator  of  Arick's  estate  to  enforce 
payment  of  these  notes.    The  defense  is  placed  upon  three  grounds : 

First — ^That  defendants  should  be  released  from  the  payment  of  all 
interest  on  the  notes  sued  on» 

Second — That  before  payment  of  the  notes  the  defendants  should  be 
protected  against  the  claims  of  the  United  States  government,  and 
those  of  the  heirs  of  Wilkins  Dales  against  the  land  purchased  by 
defendants. 

Third — That  the  mortgage  should  be  enforced  only  against  the  in- 
terest of  the  parties  before  the  court  in  the  land  mortgaged. 

The  court  a  qua  rendered  a  judgment  in  solido  against  Patterson  and 
Baer  for  the  principal  of  the  notes,  with  eight  per  cent,  interest  from 
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judicial  demand,  and  ordered  that  the  plaintiff's  mortgage  be  enforced 
on  Patterson's  undivided  half  of  the  mortgaged  land.  From  the  judg- 
ment so  rendered  the  plaintiff  has  appealed. 

This  suit  is  against  all  the  makers  of  the  notes.  After  answers  filed, 
John  Walpole,  Sr.,  and  William  M.  Walpole  died.  It  does  not  appear 
that  the  suit  was  revived  against  the  heirs  or  representatives  of  the 
deceased  parties. 

The  defendants  have  not  succeeded  in  establishing  disturbance  in 
the  possession  of  nor  danger  of  eviction  from  the  land  purchased.  In 
support  of  this  plea  they  introduced  in  evidence  the  record  of  a  suit  of 
Dales  V.  Baer  and  Walpole,  on  the  docket  of  the  district  court  for  the 
parish  of  Caddo,- in  which  Dales  set  up  a  claim  to  the  land.  The  suit 
consists  of  a  petition  filed  in  April,  1862.  There  seems  to  have  been 
no  citation  nor  appearance  of  the  defendants.  In  April,  18G6,  the  suit 
was  dismissed  on  motion  of  plaintiff's  counsel.  The  defendant  Pat- 
terson in  his  testimony  says  that  possession  was  refused  by  Dales,  who- 
pretended  that  he  owned  the  land;  but  he  admits  that  he  did  not 
know  who  was  in  actual  possession  of  the  land  or  whether  any  person 
wasy  and  that  he  never  went  to  take  possession  of  it  at  the  time  ot  the 
sale  or  afterwards.  He  says  that  he  offered  to  x)ay  the  administrator 
if  he  would  make  the  titles  good  or  give  security,  but  that  both  the 
administrator  and  the  auctioneer  refused  to  receive  payment  until  the 
suit  instituted  by  Dales  was  disposed  of.  This  declaration  that  he  was 
prepared  to  pay  does  not  amount  to  a  legal  tender.  C*  P.  art.  407;  2. 
An.  442;  6  La.  19. 

We  concur  in  opinion  with  the  judge  a  quo  that  the  defendants  failed 
to  establish  a  right  to  clarm  security  against  eviction  as  a  condition 
precedent  to  making  payment.  There  was  no  disturbance.  Where, 
in  such  cases,  suit  is  brought  and  afterwards  dismissed,  the  vendee  has- 
no  ground  for  refusing  payment.    4  N.  S.  352;  3  L.  R.  432;  16* La.  501^ 

This  view  of  the  second  ground  of  defense  disposes  of  the  first.  The 
third  point  of  the  defendants  remains  to  be  consiuered. 

The  plaintiff  maintains  that  a  judgment  against  either  of  the  joint 
owners,  being  solidary  obligors,  authorizes  an  order  of  sale  against  the 
whole  property*  The  defendants,  Patterson  and  Baer,  contend  that 
the  mortgage  can  be  enforced  only  against  the  interest  in  the  land  of 
the  party  before  the  court.  The  position  of  the  plaintiff  is  correct  that 
in  the  case  before  the  court  there  is  but  one  obligation  to  pay  the 
price — a  single  debt  secured  by  special  mortgage;  that  this  obligation 
can  not  be  divided  or  paid  in  part  wit!>out  the  consent  of  the  obligee; 
that  each  of  the  debtors  in  solido  can  be  compelled  to  pay  the  whole 
debt;  that  the  obligors  may  be  pursued  separately  or  all  together ^ 
that  the  mortgage  is  in  its  nature  indivisible,  and  extends  over  all  the 
immovables  subject  to  it;  that  it  is  tota  in  ioto,  et  tola  in  qualibet parte^ 
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Bat  does  it  follow  that  becaase  the  plaintiff  may  demaDcl  the  whole 
amoaDt  of  his  debt  from  any  one  of  his  debtors  in  soUdo^  and  each  and 
every  portion  of  the  mortgaged  property  is  affected  for  each  and  every 
portion  of  the  debt,  that  the  title  and  right  to  the  undivided  half 
interest  owned  and  held  by  one  of  the  solidary  oblige rs  and  mort- 
gageors  can  be  divested  judicially  withont  making  that  joint  owner,  or 
his  representatives,  a  piTrty  to  the  proceeding  and  decree  by  which  the 
whole  of  the  mortgaged  property  is  ordered  to  be  sold  to  satisfy  tlie 
debtt  The  plaintiff  refers  to  the  case  of  Walton  t;.  Lizardi,  15  L.  R. 
588;  to  that  of  Erwin  v.  Green,  5  Rob.  70,  and  to  that  of  Gordon  v. 
His  Creditors,  ib.  47.  But  we  think  neither  of  these  cases  presents 
the  point  raised  in  the  case  now  before  us. 

The  first  of  these  cases  merely  determines  the  nature  of  the  title 
acquired  by  Walton  &  Kemp  from  Lizardi  and  the  extent  of  his 
liability  under  their  contract  of  sale.  The  second,  varying  in  its  facts 
from  the  first,  decides  the  nature  and  extent  of  the  obligation  con- 
tracted by  some  of  the  plaintiff's  vendees,  who,  as  mortgageors,  were, 
upon  the  supposition  that  their  interest  in  the  land  sold  was  mortgaged 
with  that  of  the  other  vendees,  made  parties  to  the  suit  and  remained 
SQcli  until  its  final  result.  The  third  case  was,  where  the  whole  tract 
of  land  being  mortgaged,  the  undivided  half  interest  of  one  of  tho 
mortgageors  was,  without  objection,  sold  by  his  syndic,  and  thereupon 
a  contest  arose  among  the  mortgage  creditors  over  the  proceeds. 

In  the  case  at  bar  the  extent  of  the  plaintiff's  right  against  all  the 
solidary  obligors  and  the  indivisibility  of  the  mortgage  in  Ids  favor  to 
secure  the  payment  of  his  debt  can  not  be  contested.  But  what 
remedy  does  the  law  confer  upon  him  to  enforce  his  right?  His  debtors 
may  be  sued  separately,  or  altogether,  and  the  whole  debt  may  be 
demanled  from  any  one  of  them.  He  may,  moreover,  cause  the  whole 
of  the  mortgaged  property  to  be  sold  to  satisfy  his  claiai  and  he  is  not, 
under  his  contract  of  sale,  obliged  to  submit  fo  a  sale  of  a  fractional 
part  of,  or  interest  in,  the  hypothecated  premises  by  which  his  security 
might  be  diminished  or  impaired.  The  mortgage,  on  tho  other  hand, 
does  not  divest  the  owner  of  the  property  itself,  but  only  of  the  right 
on  the  property,  the  title  to  which,  as  well  as  the  possession,  remains 
in  this  case  in  John  Walpole,  Sr.,  or  his  representatives.  2  La.  158. 
And  as  no  one,  however  holding  the  title  to  property  can,  under  our 
system  of  laws,  be  divested  judicially  of  that  property  unless  by  due 
process  of  law,  in  which  he,  as  owner,  is  made  a  party  before  the 
court,  any  judgment,  unless  rendered  contnidictorily  with  him,  tho 
effect  of  which  would  be  to  expose  his  property  for  sale,  would 
not  divest  him  of  title  or  transfer  to  a  purchaser  his  right  to  tho  prop- 
erty. The  representatives  of  John  Walpole,  Sr.,  one  of  the  joint 
owners  of  the  whole  tract  of  land  sought  by  the  plaintiff  to  be  sold  to 
86 
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49atiBfy  the  jadgment  in  soUdo  against  Patterson  only,  were  necessary 
parties,  whose  participation  in  the  suit  was  essential  before  any  judg- 
ment affecting  their  interest  in  the  land  could  be  made  obligatory  upon 
them  or  could  form  a  valid  basis  of  a  judicial  sale  of  their  interest  in 
the  property.  To  determine  otherwise  would  be  to  ignore  the  fact  that 
John  Walpole,  Sr.,  and  his  representatives,  siuce  his  death,  had  and 
continue  to  have  and  hold  a  vested  title  and  interest  in  the  land  in 
question  which  could  only  be  divested  according  to  law. 

The  judgment  appealed  from,  so  far  as  it  condemns  Patterson  and 
Baer  in  solido,  is  a  proper  one }  but  so  far  as  it  decrees  the  sale  of  Pat- 
terson's half  interest  only,  it  can  not  be  maintained,  and  the  c^se  must 
be  remanded  for  the  purpose  of  making  proper  parties. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court,  so  far  as  it  orders  a  sale  alone  of  the  defendant 
Patterson's  half  share  and  interest  in  the  mortgaged  property,  be 
annulled,  avoided  and  reversed,  and  in  other  respects  that  the  judg- 
ment be  affirmed. 

It  is  further  ordered  that  this  case  be  remanded  to  the  court  of  the 
first  instance  in  order  that  proper  parties  be  made,  and  then  to  be  pro- 
ceeded with  according  to  law,  the  delendants  and  appellees  paying 
costs  of  this  appeaU 


No.  190. — Tutorship  of  Isabella  P.  Hewitt — Opposition  to  Tutor's 

Account. 

.  Prescription  does  not  rnn  against  Uie  tator  on  a  claim  which  he  has  against  his  ward  for 
board  and  lodging  daring  the  tutorship,  nor  are  such  items  prescribed  antU  the  hipse  of 
four  years  after  the  tutorship  has  terminated,  that  being  the  period  ot  time  allowed  by 
law  to  the  minor  after  emancipation  within  which  the  tutor  may  be  called  upon  for  an 
account.  In  like  manner,  the  charges  of  the  minor  for  serrices  rendered  the  tutor 
during  the  time  of  the  tutorship  are  not  prescribed  until  four  years  have  elapsed  after 
the  tutorship  has  terminated. 

APPEAL  from  the  Parish  Court  of  the  parish  of  Morehouse.    James 
Bussey^  Parish  Judge.    8.  Q.  Farsona,  for  tutor;  appellant.    Todd 
4&  Brigham^  for  opponent  and  appellee. 

Wyly,  J.  Isabella  P.  Hewitt,  wile  of  WiUiam  D.  Seal,  opposes  the 
homologation  of  the  final  account  of  her  tutor,  Benjamin  Murrell, 
Alleging  that  the  items  thereof  are  incorrect,  and  pleading  the  pre- 
scriptions of  one,  three,  five  and  ten  years  in  bar  thereof.  She  also 
sets  up  that  the  charge  for  her  board,  lodging  and  clothing  claimed  by 
her  tutor  is  unjust  and  excessive,  and  avers  that  her  labor  and  services 
d.uring  the  period  she  was  supported  by  him  were  worth  more  than  the 
value  thereof.  She  also  opposes  the  credit  of  $420  allowed  as  her 
share  of  the  proceeds  of  the  land  sold  on  the  application  of  said  tutor, 
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on  the  gronnd  that  the  sale  thereof,  without  her  consent,  was  illegal, 
tho  order  of  sale  and  the  sale  nnder  the  tntorship  having  been  effected 
after  her  emancipation  by  marriage  and  the  termination  of  the  tutor- 
ship. She  also  ayors  that  suit  has  boon  instituted  and  is  pending  for 
the  recovery  of  said  land. 

The  court,  Btistaining  the  plea  of  prescription,  gave  judgment  for 
the  opponent,  rejecting  the  items  debited  in  the  account  and  reserving 
the  rights  of  both  parties  in  reference  to  the  land  sold  under  the 
tutorship,  and  the  rights  of  tiie  opponent,  suggested  in  her  supple* 
menial  petition,  in  regard  to  the  succession  of  her  grandmother,  Mrs. 
Murrell. 

From  this  judgment  the  tutor  has  appealed. 

The  correctness  of  the  items  charged  is  not  disputed,  except  the 
claim  set  up  by  the  tutor  for  board,  lodging  and  clothing  of  the 
opponent  during  minority,  a  period  of  nearly  twelve  years.  This  is 
Averred  to  be  iinjust  and  excessive,  because  her  services  and  work  for 
the  tutor  during  that  period  are  claimed  to  bo  adequate  remuneration 
therefor. 

In  bar  of  each  item  of  the  account,  however,  the  prescriptions  of 
one,  three,  five  and  ten  years  are  opposed.  This  account  was  rendered 
within  four  years  after  the  teimioation  of  the  tutorship  by  the  eman- 
cipation by  marriage  of  the  minor. 

Undoubtedly  the  opponent  had  the  right  to  call  for  an  account  of 
the  tutorship  at  the  time  this  account  was  voluntarily  offered :  and  if 
the  claims  of  the  minor  against  the  tutor  are  not  prescribed,  «vo  do 
not  see  why  the  claims  of  the  tutor  against  her  should  be  prescribed. 
It  is  a  fair  and  lawful  adjustment  of  accounts  between  the  minor  and 
4iis  tutor  tliafc  the  law  contemplates  may  be  demanded  by  tlie  xBinor 
within  four  years  alter  arriving  at  the  age  of  majority.  It  is  not  for 
the  purpose  of  ascertaining  and  enforcing  the  claims  of  the  minor 
against  his  tutor  and  rejecting  the  claims  of  the  tutor  against  the 
minor  on  account  of  prescription.  In  the  settlement  of  account 
between  these  parties  we  think  the  prescriptions  urged  are  inapplica- 
ble. The  tutor  is  a  legal  mandatory  and  he  may  claim  any  credit 
.arising  in  his  behalf  in  the  performance  of  that  duty  at  any  time  ho 
may  be  liable  to  be  called  to  account  to  the  court  which  appointed 
him. 

That  he  is  to  be  required  to  institute  proceedings  or  to  cause  to  be 
issued  citation  to  arrest  prescription  during  the  tutorship,  is  unreason^ 
able,  and  it  is  equally  unreasonable  that  he  should  do  so  during  the 
X)eriod  of  four  years  after  majority,  within  wliich  time  the  law 
expressly  gives  the  minor  the  right  to  call  fbr  an  account.  Within 
four  years  the  tutor  can  be  held  to  account  for  his  performance  of  duty 
during  the  tutorship,  and  that  duty  was  as  much  to  protect  and  sup- 
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port  the  minor  as  to  pay  the  debts  of  the  tatorship  and  to  preserve 
and  account  for  the  property.  We  think  the  accoant  for  board, 
lodging  and  clothing,  as  well  as  the  accoant  for  moneys  advanced  iu 
behalf  of  the  tutorship,  is  not  prescribed.     12  R.  155;  4  An.  368. 

It  remains  for  as  to  ascertain  the  value  of  the  board,  lodging  and 
clothing  claimed  by  the  tutor  for  the  period  of  nearly  twelve  years. 
On  this  point  the  evidence  is  conflicting.  Some  of  the  witnesses^ 
regard  the  services  of  the  minor  daring  this  period  to  be  worth  more 
than  her  board,  lodging  and  clothing;  they  mainly  agree  that  the 
value  of  this  account  is  $200  per  annum,  exclusive  of  the  services 
rendered  by  the  minor.  When  the  tutorship  was  opened  the  minor 
was  only  seven  or  eight  years  old.  The  tutor  was  her  grandfather^ 
who  had  servants  about  the  house^  and  it  is  shown  that  the  minor  wa» 
supported  and  dressed  in  about  as  good  style  as  other  children  of  the 
neighborhood;  and  that  she  did  render  valuable  assistance  in  the 
family  of  the  tutor,  where  she  lived.  We  think  daring  the  first  five 
years  she  was  not  able  and  did  not  render  valuable  services,  owing  to 
her  extreme  youth ;  after  that  and  till  the  end  of  the  tutorship  her 
services  were  worth  the  value  of  her  board,  lodging  and  clothing. 
This  we  believe,  from  the  evidence,  to  be  an  equitable  adjustment  oi 
this  item  charged  in  the  account.  The  claim,  therefore;  for  boards 
lodging  and  clothing  should  be  reduced  to  $1000,  being  $200  per 
annum  for  five  years. 

The  other  items  for  cash  advanced  for  the  benefit  of  the  tutorship 
seem  to  be  correct. 

It  is  conceded  that  the  tutor  has  had  no  funds  of  the  tatorship,  the 
property  thereof  being  only  a  small  tract  of  unproductive  land  As 
the  opponent  repudiates  the  sale  thereof  and  has  instituted  proceed- 
ings to  annul  it,  we  think  the  credit  of  $420  was  properly  disallowed 
and  that  the  court  did  not  err  in  reserving  the  rights  of  both  parties 
in  relation  to  it ;  also  that  the  court  did  not  err  in  reserving  the  rights 
of  the  opponent  in  the  community  property  of  her  grandmother,  Mrs. 
Murrell,  which  does  not  properly  appertain  to  the  settlement  of  this 
tutorship. 

It  is  therefore  ordered  that  the  item  for  board,  lodging  and  clothing, 
of  the  minor  be  reduced  to  $1000  and  allowed;  that  all  the  other  items 
of  the  account,  except  the  credit  of  $420,  be  allowed ;  and  as  thus 
amended  that  the  accoant  herein  be  approved  and  homologated,  and 
the  items  thereof  be  the  judgment  of  the  court,  reserving,  however, 
the  rights  of  both  parties  in  relation  to  the  land  which  the  tutor 
claims  to  have  sold  ;  and  also  reserving  the  rights  of  the  opponent  to 
the  community  property  of  Mrs.  MurrelL 

It  is  further  ordered  that  appellee  pay  costs  of  appeal. 

Rehearing  refused. 


r 
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No.  184.— D.  H.  Williams  v.  Douglas,  SberiflT,  et  al. 

In  executory  proceedings  to  enforce  the  sale  of  mortgage  property  belonging  to  an  absentee, 
service  of  notice  of  the  order  of  seizure  and  sale  upon  the  attorney  appointed  by  the 
court  to  represent  the  absentee  is  sufficient  to  interrupt  the  current  of  prescription. 

If  a  mortgage  debtor  invokes  the  conservatory  remedy  of  iivjunction  to  stay  the  sale  of  the 
property  mortgaged,  without  showing  any  ralid  or  legal  excuse  therefor,  he  will  be  con- 
demned  to  pay  to  the  seizing  creditor  the  damages  which  the  law  has  provided  in  such 
cases. 

APPEAL  from  the  Fourteenth   Judicial  District  Court,  parish  of 
Morehouse.    Bay,  J.    D.  .0.  Morgan,  for  plaintiff  and  appellant. 
Morrison  &  Farmer^  for  defendants  and  appellees. 

Taliaferro,  J.  This  case  was  before  this  court  at  the  July  term, 
1869.  The  judgment  of  the  District  Court  was  reversed  and  the  case 
remanded  for  further  proceedings  in  due  course  of  law.  See  21  An., 
p.  4C8.  Subsequently,  from  the  destruction  by  fire  of  the  court  house 
in  which  were  the  public  offices  of  the  parish  of  Morehouse,  the 
original  papers  of  the  suit  were  lost,  but  the  transcript  of  appeal  being 
preserved,  it  was  substituted  for  the  original  record  and  the  case  was 
proceeded  with  and  finally  determined  in  May,  1871.  Judgment  was 
rendered  in  favor  of  the  defendants,  dissolving  the  injunction  and 
allowing  them  $200  as  damages  for  attorney's  fees. 

The  plaintiff  has  appealed.  Defendants  pra^  that  the  judgment  be 
amended  by  awarding  them  twenty  per  cent,  damages,  ten  per  cent, 
interest,  etc. 

Warren,  Gilmore  &  Co.,  being  the  owners  and  holders  of  a  promis- 
sory note  for  the  sum  of  $1700,  drawn  by  the  plaintiff,  D.  H.  WiliLims, 
to  his  own  order,  and  secured  by  mortgage  on  lands  lying  in  tiie  parish 
of  Morehouse,  proceeded  via  executiva  against  the  mortgaged  property 
to  enforce  payment  of  the  note  which  bears  date  sixth  Marcli,  ldi)l, 
and  due  twelve  mouths  after  date.  Williams  being  an  absentee,  the 
appointment  of  an  attorney  to  represent  him  was  prayed  for.  An 
order  of  seizure  as  prayed  for  was  rendered  by  the  district  judge  on 
the  twenty-first  of  April,  18(i6.  The  order  appointing  the  attorney  to 
represent  the  defendant  was  rendered  by  the  clerk  of  the  district  court 
and  dated,  as  appears  upon  the  transcript  of  appeal,  May  twenty-sixth, 
1868. 

The  defense  is  prescription.  The  plaintiff  contends  that  the  note 
was  extinguished  on  the  sixth  of  March,  1867,  and  that  this  fact  is 
apparent  on  the  face  of  the  papers,  more  than  a  year  afterwards 
having  elapsed  before  an  attorney  was  appointed  to  represent  the 
absent  defendant.  The  plaintiff  proceeds  further  to  make  the  follow- 
ing points : 

That  if  the  appointment  was  made  in  time,  it  was  nevertheless 
illegal  and  nail,  because  the  power  or  right  to  make  appointments  of 


686  SUPREME  COURT  OF  LOUISIANA, 

WilliAma  t.  Douglas  Sheriff,  et  al. 


uttorneys  to  represent  absentees  in  cases  of  executory  process  vests 
solely  in  tbe  district  judge,  and  relies  upon  article  7*^  of  the  Code  of 
Practice. 

That,  if  under  the  provisions  of  the  act  of  1857,  extending  the 
powers  of  clerks  of  courts,  that  of  appointing  attorneys  to  represent 
absentees  in  eases  of  executory  process  were  granted  to  them,  the 
power  so  granted  was  only  conditional,  depending  upon  whether  the 

district  judge  was  present  or  not  in  the  parish  at  the  time  the  process 
was  asked  for. 

That,  in  the  only  case  in  which  a  clerk  could  appoint,  that  of  the 
absence  of  the  judge,  such  absence  should  have  been  shown  to  the 
clerk  by  the  affidavit  of  the  party  or  his  attorney,  and  that  iu  this  case 
no  such  proof  was  made. 

That,  conceding  the  legality  of  the  proceedings  taken  in  regard  to 
the  appointment  of  the  attorney,  and  that  he  had  been  legally  served 
with  the  proper  notice,  and  that  these  steps  had  all  been  taken  pre- 
vious to  sixth  March,  1867,  when  the  obligation  became  extinct  by 
prescription,  still  no  legal  citation  necessary  to  interrupt  prescription 
was  made,  because  interruption  could  only  take  place  by  service  of 
the  ex  parte  order  of  seizure  and  sale  made  upon  the  debtor  per- 
sonally. 

Tlie  position  taken  by  the  plaintiff  that  the  appointment  of  the 
attorney  to  represent  him  was  not  made  until  after  prescription  had 
accrued,  is  not  tenable.  We  are  satisfied,  from  comparing  the  dates 
of  the  several  acts  making  up  the  executory  proceedings  bad  in  the 
case,  that  the  date  appearing  in  the  record  to  the  order  appointing  an 
attorney  was,  through  a  clerical  error,  erroneously  written  May  26,. 
1868,  instead  of  May  26,  1866.  The  order  of  seizure  is  dated  twenty- 
first  of  April,  1866.  The  notice  of  the  order  bears  date  twenty-sixth 
of  May,  1866,  and  service  of  the  notice  appears  in  these  words:  ''Re- 
ceived in  office  on  the  twentieth  day  of  May,  1866,  and  on  the  thirtieth 
day  of  May,  1866, 1  made  service  by  handing  J.  Harvey  Brigham,  attor- 
ney, a  copy  of  this  notice  of  judgment  in  the  town  of  Bastrop,  Loui;$-^ 
iana.    J.  L.  Pratt,  sheriff.'' 

Here,  then,  it  is  clear  the  dates  of  these  papers  were  originally 
in  their  natural  order.  The  judgment  or  order  of  seizure  bearing  date 
twenty-first  of  April,  1866.  The  filing  of  the  petition  and  order  o» 
the  same,  on  the  twenty-sixth  of  May,  1866.  The  appointment  of  the 
attorney  on  the  twenty-sixth  of  May,  1866.  Tlie  notice  of  the  order 
on  the  same  day,  the  receipt  of  the  order  and  notice  by  the  sheriff 
also  on  the  same  day,  and  the  service  of  them  on  the  thirtieth  of 
May,  1866. 

In  regard  to  the  next  point  of  the  plaintiff  in  injunction  that  the 
clerk  was  without  authority  to  appoint  an  attorney  for  the  absentee,. 
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we  think  there  is  no  question  that  by  the  act  of  thirteenth  March,  1857, 
he  was  clothed  with  that  power  when  the  jadge  of  the  district  was 
absent.  Coming  to  the  next  ground  taken  by  the  plaintiflT,  that  if 
anthorized  in  the  absence  of  the  judge  to  issue  the  order,  such  absence 
should  be  shown  by  affidavit^  we  remark  that  no  affidavit  showing  the 
absence  of  the  judge  is  required  by  the  act.  It  is  shown  beyond  cavil 
that  the  order  appointing  an  attorney  to  represent  the  absentee  was 
made  by  the  clerk.  The  maxim  omnia  praesumuntur  rete  esse  act<h 
applies,  and  against  the  presumption  that  the  order  was  rendered  in 

the  absence  of  tlie  judge,  it  was  for  the  Dlaintiff  to  show  that  it  was 
not 

The  last  point  made  by  the  plaintiff  is,  that  notice  of  the  issuing  of 
an  order  of  seizure  and  sale  served  upon  the  attorney  appointed  ta 
represent  an  absentee  is  insufficient  to  interrupt  prescription,  is  a  doc- 
trine we  are  not  willing  to  assent  to.  Executory  process  would 
otherwise,  as  against  absentees,  be  nugatory.  It  would  be  conceding- 
greater  nghts  to  persons  residing  without  our  State  limits  than  to 
those  living  within  them.  While  our  laws  deal  fairly  and  justly  with 
absentees  by  appointing  persons  to  represent  them,  and  to  defend  them 
in  all  matters  affecting  their  rights  in  this  State,  still,  that  representa- 
tion is  intended  as  well  to  afford  facilities  to  our  own  citizens  to 
prosecute  their  claims  against  absentees.  If  citation  and  notice  made 
upon  the  representative  of  an  absentee  would  not  suffice  to  interrupt 
prescription  running  in  favor  of  the  absentee,  we  do  not  readily  see 
how  it  could  be  effected.  We  can  not  see  that  such  a  rule  could  be 
sanctioned  by  the  broad  principles  of  reason  and  equity. 

We  are  of  opinion  that  the  equitable  remedy  of  injunction  has  in 
this  case  been  abused.  The  plaintiff  has  found  means  to  procrastinate 
the  payment  of  a  just  debt  to  an  undue  extent,  and  seeks  now  through 
a  tissue  of  technicalities  to  evade  its  payment  entirely.  We  think  he 
has  thereby  incurred  the  penalties  I'ustlv  prescribed  for  that  character 
of  litigation. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  amended,  so  that  in  addition  to  the  sum  of  $200 
awarded  to  the  defendants  in  injunction,  Warren  &  Crawford,  as 
special  damages,  it  is  now  ordered  and  decreed  that  they  recover  from 
the  plaintiff  in  injunction  and-  his  sureties  on  his  injunction  bond  in 
solido,  viz :  David  H.  Williams,  S.  G.  Parsons,  R.  B.  Todd  and  J.  Harvey 
Brigham,  as  general  damages,  the  further  sum  of  twenty  per  cent,  of 
the  amount  adjudged  against  the  said  Daniel  H.  Williams  by  the 
original  order  of  seizure  and  sale  rendered  on  the  twenty-first  of 
April,  1866.  It  is  further  ordered  that  the  said  judgment  of  the  Dis- 
trict Court,  rendered  on  the  twenty-third  of  May,  1871,  as  thus 
amended,  be  affirmed  with  costs. 
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No.  268. — S.  A.  Markham  v.  J.  J.  O'Connor,  Sheriff,  et  als, 

A.  Jadji^cnt  creditor  who  baa  caased  a  seizure  of  real  e«tate.  the  ownership  and  poaneasioa 
of  which  i8  Hhown  to  be  iu  a  third  party,  can  not  be  i>«>nnitted  to  attack  his  title  thereto 
in  an  injnnction  taken  out  by  the  owner  to  stay  the  sale,  unless  he  allege  that  the  title  ia 
HimulatetL  The  allegation  of  fraud,  if  made^  would  not  authorize  the  attack  of  the  title 
in  this  lorm  of  action. 

If  a  creditor  has  intervened  and  made  himself  a  party  to  the  suit  of  the  wife  against  her 
husband,  he  can  not  afterward  and  in  another  form  of  action  attack  the  Judgment 
rendered  iu  favor  of  the  wife. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Levisee,  J.  H.  J.  Looneij^  for  plaintiff  and  appellee.  Land  db 
Taylor,  for  defendants  and  appellants. 

Wyly,  J.  The  plaintiff,  claiming  the  ownership  and  possession  since 
1861  of  a  certain  lot  of  ground  and  improvements  in  the  city  of  Shreve- 
port,  and  claimin<^  a  prior  mortgage  on  a  certain  other  lot  in  said  city, 
sued  out  an  injunction  restraining  the  sale  of  the  one,  and  prayed  that 
the  proceeds  of  the  sale  of  the  other  be  paid  over  to  her  by  virtue  of 
the  superiority  of  her  mortgage  thereon,  the  sheriff  having  seized  said 
lots  under  an  execution  issued  in  the  case  of  I.  W.  Arthur  &  Co.  v. 
Martin  Tally,  on  the  docket  of  the  district  court,  parish  of  Caddo.  To 
this  demand  the  defendants  pleaded  the  general  denial,  and  prayed  for 
$250  special  damages  as  attorney's  fees. 

The  court  gave  judgment  perpetuating  the  injunction  as  to  the  sale 
of  one  lot,  and  ordering  the  proceeds  of  the  sale  of  the  other  to  be 
paid  over  to  the  plaintiff*. 

Tlie  evidence  shows  that  the  plaintiff  was  in  possession  of  the  lot 
described  in  the  petition  by  a  title  ostensibly  valid. 

No  simulation  is  charged.  It  is  well  settled  that  snch  a  possession 
and  ownership  can  not  be  disregarded.  The  title  of  the  pLiintiQ'  can 
not  be  attacked  coUaterally,  even  though  fraud  were  alleged,  which 
has  not  been.  9  xM.  648;  1  N.  S.  5:i6;  5  N.  S.  361,  634;  6  N.  8.  ];£),  325  ; 
2  L.  214;  3  L.  479;  9  L.  484 ;  11  K.  288 ;  1  An.  299;  3  An.  640;  7  R. 
237;  14  L.  189;  2  An.  912;  12  An.  347. 

As  to  tlie  validity  ot  the  judgment  of  the  plaintiff  against  her  hus- 
band, from  whom  she  was  subsequently  divorced,  its  validity  can  not 
be  questioned  by  the  defendants,  I.  W.  Arthur  &  Co.  They  having 
intervened  to  oppose  it,  were  parties  and  are  concluded  thereby. 

As  to  the  position  that  Henderson  >larkhani,  the  husband  of  the 
plaintiff,  did  not  own  the  lot  at  the  time  his  wife  acquired  it  in  18G], 
we  will  remark  that  the  fact  is  judicially  admitted  in  the  petition  of 
1.  W.  Arthur  &  Co.  in  the  hypothecary  action  against  Martin  Tally, 
wherein  they  seek  to  entorce  their  mortgage  against  said  property  as 
judicial  mortgage  creditors  of  said  Henderson  Markham.  This  judi- 
cial admission  is  in  the  suit  under  which  the  sale  of  the  property  iu 
dispute  is  sought,  and  is  in  evidence  in  this  case. 
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The  jadgment  of  tLe  plaintifT  against  her  husband,  under  which  she 
claims  a  prior  mortgage  on  one  of  the  lots,  was  duly  recorded  on  the 
foui  th  day  of  March,  1865,  in  the  parish  where  the  property  is  situated* 
In  it  her  tacit  mortgage  is  recognized  irom  the  first  day  of  January, 
1851,  for  part  of  the  amount  decreed  to  be  due  her,  and  from  the  first 
day  of  November,  1860,  ior  the  balance.  Tlie  registry  was  sufficient. 
Sec.  1,  act  No.  95,  acts  1869.  The  mortgage  of  the  defendants,  I.  W. 
Arthur  &  Co.,  took  effect  fiom  its  registry,  January  24,  1861,  and  is 
inferior  in  rank  to  the  mortgage  of  the  plaintiff. 

We  see  no  error  in  the  judgment 

Judgment  affirmed 

Kehearing  refused 


No.  236.— J.  H.  THOKi^s  &  Co.  v.  Thompson  Scott. 

If  an  act  of  the  General  Aiwembly  providea  tbat  it  shall  talce  effect  fW)m  and  aft«r  Ita  pass- 
age, the  fact  that  it  has  not  been  promnljeated  in  the  official  Jooroal,  aa  required  by  law, 
will  not  abridge  or  affect  in  any  manner  the  rights  acqnired  under  it.  An  attachment 
bond,  which  has  been  given  in  comformity  to  law  before  snch  law  has  been  promulgated 
by  pablication  in  the  official  Jonmal,  is  not  therefore  void  if  the  law  under  which  it  was 
given  directs  tbat  it  shall  take  effect  from  and  after  its  passage,  even  though  the  bond  bo  7 
not  in  conformity  with  former  existing  laws  on  the  subject. 


APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Clai- 
borne.   MgaUy  J.    N.  J,  Scoii  and  J.  D.  WatkinSy  for  plaintiffs  an^ 
Appellants.    J.  i&  J*  W.  Young,  for  defendant  and  appellee.  // 

Howell,  J.  Plaintiffs  have  appealed  from  a  judgment  dissolving 
the  attachment  herein  rendered  on  a  motion  based  on  several  groiipds, 
ouly  one  of  which  it  is  necessary  to  notice,  to  wit:  '*  Because  the  .bond 
is  not  made  payable  to  the  clerk."  ^ 

They  contend  that  the  defendant  has  no  interest  in  raisit^  this 
objection,  as  the  object  of  the  law  is  to  protect  the  parties  whpse^prop- 
ert}'  is  seized,  and  he  is  protected  by  the  bond  in  this  case,  which  is 
made  in  his  own  favor.  't 

To  this  the  answer  is  that  in  the  exercise  of  this  and  similar  harsh 
remedies,  it  is  a  principle  in  our  jurisprudence  that  the  foi^s  of  the 
law  must  be  strictly  complied  with  under  penalty  of  nullity,  and  the 
law  invoked  requires  the  bond  to  be  made  payable  to  the  ^erk  of  the 
court,  and  provides  that  the  defendant,  as  well  as  every  j^erson  party 
to  the  suit  or  injured  by  the  issuing  of  the  writ,  shall  have  recourse 
thereon  against  the  principal  and  securities.  Acts  1871;  p.  18.  The 
interest  of  the  defendant  is  to  have  a  bond  in  conformity  with  the  law. 

But  plaintiffs  say  this  law  can  not  affect  their  rights  in  this  proceed- 
ing, because  it  was  not  published  in  the  Homer  Iliad,  ^'a  State  and 
authentic  paper,"  and  was  not  known  to  them  until  after  the  writ  was 
issued,  an\l  if  allowed  to  take  effect  from  and  after  its  passage^  some 
87 
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two  and  a  half  months  previous,  it  would  violate  article  1 10  of  the 
constitution,  wliich  prohibits  i-etroactive  laws  and  the  divestiture  of 
vested  rights,  article  109,  which  requires  the  laws  to  be  promulgated 
ib  the  English  language,  and  article  10,  which  declares  that  the  courts 
shall  be  open  and  every  person  shall  have  adequate  remedy  by  due 
process  of  law,  and  justice  shall  be  administered  without  denial  or 
unreasonable  delay. 

A  reference  to  the  volume  of  the  acts  of  1871  shows  that  the  law  itt 
question,  which  is  in  the  English  language,  was  promulgated  on  the 
thirtieth  December,  1870,  the  day  on  which  it  was  approved  by  the 
Governor,  and  was  therefore  in  force  when  plaintijffs  obtained  their 
writ  of  attachment  in  March  following.  The  statute  itself  provides 
that  it  ^' shall  take  effect  from  and  after  its  passage,''  and  it  has  \ojag 
been  settled  that  such  a  provision  does  not  violate  the  terms  of  articles 
109  and  110  of  the  constitution.    2  An.  68;  12  An.  390;  14  Au.  487. 

We  are  unable  to  see  in  what  respect  the  law  iu  question  is  vi  cou- 
flict  with  article  10.  It  simply  changed  the  form  of  a  bond  which  was 
previously  required. 

Tlio  law  under  which  plaintiffs  claim  to  have  given  their  bond  was 
repealed  by  the  act  thirtieth  December,  1870,  which  requires  that  such 
bonds  shall  be  made  payable  to  the  clerk.     See  21  An.  75G. 

Judgment  affirmed. 


No.  203. — W.  B.  Graves  v.  J.  G.  Scott  and  Leopold  Dabr. 

A  guaranty  i«  a  promise  to  answer  the  payment  of  some  debt  or  tbe  perfonnanco  of  sooMy 
(laty  iu  the  cose  of  the  failure  of  another  person  who  in  the  first  instance  is  liable.  It  i» 
the  contract  of  suretyship  expressed  in  the  terminology  of  the  law  merchant,  and  modi- 
fied perhaps  in  some  respects  thereby. 

When,  therefore,  it  appears  by  the  plalntifTs  allegations  that  ho  delivered  cotton  to  S.  on 
the  guaranty  of  the  defendant;  that  the  defendant  represented  that  S.  would  account  for 
it,  and  that  plainti£f  still  holds  S.  liable  for  it^  a  case  is  prcscntcnl  within  the  statntcf  of 
lSo8,  which  forbids  tlio  reception  of  parol  evidence  to  prove  a  promise  to  pay  the  debt 
of  a  third  jicrson.    R.  S.  1870,  2820. 

APPEAL  from  the  Tentli  Judicial  District  Court,  parish  of  Caddo. 
Levisee,  J.  ^\itt  <&  Leonard,  for  plaintiff*  and  apjicllant.  Eohcri  «7. 
Loonej/j  for  defendant  and  appellee. 

Howe,  J.  Tlie  plaintifT  made  the  following  allegations  in  his  peti- 
tion: 

"  That  at  the  special  instance  and  request  of  tfie  said  Leopold  Bacr, 
and  on  his  special  recommendation  and  the  guaranty  of  the  said  Leo- 
pold Baer,  your  petitioner  delivered  to  the  said  John  G.  Scott  twenty- 
live  bales  of  cotton,  weighing  five  hundred  pounds  each,  on  the 
thirtieth  day  of  December,  18G7,  as  per  receipt,  a  copy  of  which  Is 
annexed  and  made  part  of  this  petition,  and  that  on  the  twenty-eighth 
day  of  January,  1858,  he  delivered  to  the  said  Scott  twelve  bales  of 
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cotton  as  agent  of  A.  B.  Pate,  eacli  weighing  five  hundred  pounds,  as 
per  receipt,  a  copy  of  which  is  hereto  annexed  and  made  part  of  thisJ 
petition." 

He  alleges  that  the  said  Baer  induced  your  petitioner  to  turn  over 
the  said  cotton  to  the  said  Scott  on  the  representation  of  the  said  Baef 
that  the  said  Scott  would  account  for  the  same. 

"Petitioner  alleges  that  the  said  Scott  has  wholly  neglected  to' 
account  for  the  same,  and  has  left  the  State  of  Louisiana  after  appro- 
printing  said  cotton  to  his  own  use. 

"Petitior.er  represents  tliat  said  cotton  is  worth  the  sum  of  $3750, 
/or  which  the  said  Scott  and  the  said  Baer  al'e  jointly  and  severally 
indebted  to  him.*' 

And  after  alleging  amicable  demand  from  Baer,  he  prayed  for  jud^-' 
nicnt  in  soHdo  against  both  Scott  and  Baer. 

The  receipts  annexed  to  the  petition  read  as  follows: 

"Received  of  W.  B.  Graves  twenty-five  bales  of  cotton,  to  be  held 

thirty  days  subject  to  charges  and  advances,  and  if  Doctor  Graves 

places  more  cotton  in  my  hands  to  secure  mo  against  decline,  then  to 

be  held  or  sold  as  he  may  direct. 

JOHN  G.  SCOTT." 

"Received,  Shreveport,  January  28,  1868,  of  W.  B.  Graves,  agent 
of  A.  B.  Pate,  twelve  bales  of  cotton  for  shipment  and  sale  at  discre- 
tion of  my  commission  merchant. 

JOHN  G.  SCOTT." 

Scott  was  not  cited.  Baer  answered  by  a  general  denial,  and  a 
8i)cciul  denial  of  any  knowledge  of  or  responsibility  for  the  transac- 
tious  between  plaintiff  and  Scott.  There  was  judgment  for  plaintiff, 
and  Baer  appealed. 

The  only  evidence  offered  by  plaintiff  was  such  as  attempted  to 
prove  by  parol  the  liability  of  Baer  under  the  pleadings,  and  was 
objected  to  by  the  latter  on  the  following  grounds : 

"1.  Because  the  con  tract 'sued  on  is  a  commercial  guaranty,  and  such 
contracts  must  be  in  writing,  and  show  the  consideration  in  writing. 

"2.  Because  it  is  not  competent  to  prove  any  assumption  of  plaintiff  *s 
debt  from  defendant  Scott  except  in  writing. 

"3.  Because  the  petition  discloses  the  fact  that  the  contract  with  de- 
fendant [Scottf  ]  was  reduced  to  writing,  and  it  is  not  competent  to 
contradict,  vary  or  extend  the  writing,  or  to  prove  what  was  said 
before  or  after  the  execution  of  the  writing.** 

These  objections  were  overruled  by  the  judge  a  quo  on  the  grounds 
"that  the  plaintiff  docs  not  sue  on  a  contract  in  writing,  nor  does  the 
petition  set  up  a  contract  to  pay  the  debt  of  another  person." 

First— \>Y  the  statute  of  1858  (R.  S.  2820),  it  is  provided  that 
"hereafter  parol  evidence  shall  not  bo  received  to  prove  any  promise 
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to  pay  the  debt  of  a  third  person,  bujk  in  all  such  cases  the  pronii»e  to 
pay  shall  bo  proved  b^--  written  evidence  signed  by  the  party  to  be 
charged,  or  by  his  specially  authorized  agent  or  attorney  in  fact.*' 

Turning  to  the  petition  of  plaintiff,  we  find  that  according  to  his 
averments  he  delivered  the  cotton  to  Scott  on  the  guarantee  of  Bacr; 
that  Baer  represented  that  Scott  would  account  for  it,  and  that  plaintiff 
still  holds  Scott  liable  for  it.  We  think  it  plain  from  these  allegations 
that  Scott  was  the  principal  debtor  in  the  obligation,  and  that  tiie  con- 
tract of  Baer  was  collateral.  A  guarantee,  in  the  sense  in  which  it  is 
l^ere  used,  is  a  promise  to  answer  the  payment  of  some  debt,  or  the 
performance  of  some  duty,  in  the  case  of  the  failure  of  another  person 
who  in  the  first  instance  is  liable.  Kent's  Com.,  vol.  3,  p.  121  ;  Menard 
V.  Scudder,  7  An.  385;  Rev.  C.  C.  3035;  Hemes  v.  Caufic.d,  i)  M.  335. 

In  other  words,  the  contract  of  guarantee  here  sued  upon  is  the 
contract  of  suretyship,  expressed  in  the  terminology  of  the  "law  mer- 
chant," and  modified  perhaps  in  some  respects  by  the  provisions  of 
that  law,  80  far  as  they  are  incorporated  in  the  jurisprudence  ot 
Louisiana.    9  M.  387. 

We  must  conclude  then  that  the  judge  a  quo  erred  in  dec'dtng  tliat 
the  petition  did  not  set  up  (as  against  Baer)  a  contract  to  pay  tiia  debt 
of  another. 

The  plaintiff  insists  that  under  the  jurisprudence  of  England  and 
the  common  law  States  upon  tlie  statute  of  frauds,  ironi  wiiich  stuuuc 
the  provisions  quoted  from  the  law  of  1858  are  derived,  the  agreement 
betw  en  Graves  and  Baer  was  an  original  contract,  and  need  uot  be  in 
writing 5  and  he  cites  the  cases  of  De  Wolf  v.  Rabaud,  1  Petew  476 j 
Douglass  r.  Reynolds,  7  Peters  113,  and  Lee  v,  Dick,  10  Peters  4c2. 
In  every  one  of  tliese  the  promise  was  in  writing.  In  the  first  the 
question  was  whether  the  consideration  of  this  promise  could  be  proved 
by  parol;  and  the  other  two  cases  do  not  seem  to  be  in  point  in  favor 
of  l>hiin>iff.  The  numerous  cases  in  whicli  this  provision  of  the  statute 
of  hands  lias  been  discussed  in  England  and  the  other  States  may  be 
<livuU'd  into  tliree: 

1.  Where  the  guarantee  or  promise  is  collateral  to  the  principal  con- 
tract, but  is  made  at  the  same  t.me,  and  is  an  essential  ground  of  the 
cre^lit  given  to  the 'principal  debtor. 

2.  Wljere  the  collateral  undertaking  is  subsequent  to  the  creation  of 
the  debt  and  was  not  the  inducement  to  it,  and  here  tliere  mu^t  bo 
«ome  lurther  consideration  shown. 

3.  Wliere  the  promise  to  pay  the  debt  of  another  atises  out  of  some 
now  and  original  consideration  of  benefit  or  harm  moving  between 
the  newly  contracting  parties. 

The  two  first  classes  of  cases  are  well  settled  to  be  within  the  statute. 
In  the  first  the  promise  must  be  in  writing.    In  the  second  the  promise 
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and  ifs  consideration  imist  both  be  expressed  in  writin<x.  In  the  third 
no  writin;^  is  neceftsary.  Kent's  Com.,  vol.  3,  p.  1*21;  Leonard  v.  Vre- 
deiibiiri^h,  8  Johnson  (N.  Y.),  p.  3L  It  is  not  necessary  to  decide  that 
all  tlu'so  refinements  will  govern  in  the  ap]dication  of  our  statute  of 
1858.  In  some  respects  tliey  do  not.  But  we  can  say  that  looking  at 
the  plaintiff's  petition  from  the  point  of  view  selected  by  himself,  its 
case  as  against  Baer  falls  within  the  first  of  these  three  cla^se8,  being 
collateral  to  the  principal  contract,  made  at  the  same  time,  and  all'ged 
to  iurm  au  essential  ground  of  the  credit  given  to  Scott,  the  principal 
deb  or.     Such  a  promise  must  be  in  writing. 

Second — This  parol  evidence  being  excluded,  there  is  nothing  left  to 
support  plaiuiiif's  ca<^e,  and  the  view  expressed  renders  it  unnecessary 
to  dwell  upon  the  other  objections* 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed,  and  the  demand  of  the  plaintifi*  dismissed,  with  costs  in 
both  courts. 

Kclicariug  rcfuseu. 


No.  193. — C.  G.  Nugent  et  al.  v.  Jesse  M.  Randolph,  Tutor. 

A.  Bn\t  by  the  heirs  to  set  aside  anil  annul  orders  or  decrees  rendered  by  the  district  court 
huniolugatiu|r  their  tutor's  accounts,  and  to  cause  the  tutor  to  render  an  account,  i» 
strictly  a  probate  proceeding,  and  the  pariHh  court  is  vested  with  jurisdiction  of  such 
action  without  regard  to  the  amount  involved. 

APPEAL  from  the  Parish  Court  of  the  parivsh  of  Franklin.     W,  W. 
Campbell,  Parish  Judge.     Morrison  d*  Farmer,  for  plaintiffs  and 
appellants.     Wells  &  Corkeriiy  for  defendant  and  appellee. 

Taliaferro,  J.  This  is  a  proceeding  against  the  defendant  by  h\» 
former  waids  lor  a  definitive  settlement  of  his  tutorship,  commenced 
ia  ldr>S.  The  plaintilfs  allege  that  on  the  second  of  October  of  that 
year  the  defutiant,  the  r  fiirmer  tutor,  went  into  possession  of  their 
property,  of  which  tliey  give  a  detailed  statement,  and  fix  the  amounK 
of  it,  and  also  ot  the  balance  they  allege  was  due  them  by  their  tutor 
on  the  second  Decern  be r,*18b4.  This  balance  they  state  to  be  $882f>  83, 
ftabject  to  several  small  credits,  amounting  in  all  to  f  3!?9  30.  They 
attack  and  allege  to  be  fraudulent,  irregular  and  illegal  two  judgments, 
rendered  the  on  in  1803,  the  other  in  18fi6,  approving  and  homolo- 
gatin*?  two  accounts  of  tutorship  pretended  to  be  rendered  by  tho 
defendant  in  18G3  and  1864.  Tliey  point  out  in  these  accounts  item* 
charged  against  them  of  large  amounts  unsupported  by  vouchers  or 
proof  of  any  kind,  and  others  of  large  amount  which  the  tutor  is  not 
entitled  to  charge  against  them,  and  still  other  items  that  are  exorbi- 
tantly high.  They  pray  that  these  judgments,  orders  or  decrees  of 
the  district  court  of  the  parish  of  Franklin  be  annulled  and  set  aside/ 
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and  that  tho  defendant  be  required  to  render  a  full,  true,  complete  and 
just  account  of  his  adminiatxation  as  their  tutor;  and  they  claim  as 
due  tliem  on  final  settlement  the  sum  of  $8437  53,  with  interest  at  five 
per  cent,  per  annum  from  second  December,  1864,  for  which  they  pray 
ju  'gment. 

The  defendant  excepted  to  the  action  of  the  plaintiffs  on  several 
grounds,  the  one  chiefly  relied  upon  being  the  want  of  jurisdiction  of 
the  court  ratione  materiw.  The  exception  was  sustained  on  this  ground, 
and  the  case  dismissed  as  of  nonsuit.     The  plaintiffs  have  appealed. 

The  judgment  of  the  lower  court  is  erroneous.  The  proceeding  is 
one  essentially  involving  the  settlement  of  a  tutor's  account.  This  is 
a  private  proceeding,  the  cognizance  of  which  belongs  to  the  parish 
court.  Code  of  Practice,  article  M97.  Tlie  evidence  in  the  record 
sufHciently  establishes  that  the  two  annual  accounts  homolgatcd  by 
orders  of  the  clerk  of  the  district  court  of  the  parish  of  Franklin,  ren- 
dered respectively  on  the  third  day  of  October,  1863,  and  the  sixth  of 
August,  1866,  are  in  several  icspects  materially  erroneous  and  unsup- 
ported by  proof.  Justice  to  all  the  parties  concerned  requires  that  a 
full  and  complete  account  of  the  tutorship  as  prayed  for  by  the  x)laintifis 
should  be  rendered  and  duly  settled. 

To  this  end  it  is  therefore  ordered,  adjudged  and  decreed  that  the 
aforesaid  orders  homologating  the  provisional  accounts  aioresaid  be 
annulled  and  set  aside;  that  the  defendant,  Jesse  M.  Randolph,  late 
tutor  of  the  plaintiffs,  be  required  to  file  in  the  pari.<h  court  ol  the 
proper  parish  a  JuU,  complete  and  accurate  account  of  his  tutorship  of 
the  plain tiifs;  that  this  case  bo  remanded  to  the  court  of  the  first 
instance  to  be  proceeded  with  according  to  law.  The  costs  of  this 
appeal  to  be  sustained  by  the  defendant. 


No.  249. — J.  H.  Beard  v.  G.  W.  Chappell.    T.  M.  Gatlin,  Intervcnor. 

A  privilef^e  on  the  jo^wing  crop  of  cotton  raised  on  a  plantation  in  favor  of  a  famisherof 
BuppUes,  which  commenced  after  the  flmt  of  January,  1870,  is  without  cil'ect  agaiuist  third 
persons,  if  it  has  not  been  recorded.  The  debtor  for  supplies  being  a  lessee,  tho  owner 
of  the  plantation  and  the  stock  thereon  is  a  third  persbn  within  the  meaning  ol  arti<de 
133  of  the  Constitntion.  If,  therefore,  the  owner  of  the  plantation,  a  Uiird  person,  was^ 
in  tho  possession  of  the  cotton  at  the  time  the  privilege  was  assert^nl  by  the  fnmisber 
of  supplies,  tlien  and  in  such  case  the  ftimisher  could  not  hold  the  same,  because  not 
having  had  his  privilege  recorded,  and  the  coiton  having  pasaod  into  third  hand%  the 
privilego  was  lost. 

APPEAL  from  the  Eighteenth  Judicial  District  Court,  parish  of  Bos- 
sier.    LeiciSy  J.      Mgan,    WillutmMon  db    Wise^   for  phiiutiff   and 
appellant.     Griffin  <&  Snider,  for  deteudant  and  appellee. 

Howe,  J.  Plaintiff  sued  the  defendant  Chappell  upon  a  bill  of 
goods  sold  and  plantation  supplies  furnished,  and  money  loaned  to  the 
latter  in  the  year  18(39,  and  claimed  a  privilege  therefor  upon  certain 
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•cotton  on  the  Bear  Point  plantation,  in  the  parish  of  Bossier,  rai£ed 
daring  tliat  year.  He  also  olaimed  the  ownership  of  certain  mnles  and 
"Other  personal  property  on  that  plantation,  and  at  his  instance,  in 
June,  1870,  a  writ  of  sequestration  was  issued  against  both  the  cotton 
4ind  tlie  other  property. 

The  defendant  Ohappell  answered  by  general  and  special  denials, 
4ind  alleged  that  the  plaintiff  had  lost  his  privilege  for  supplies  by 
failing  to  record  it.    He  also  made  a  demand  in  reconvention 

T.  M.  Gatlin  intervened,  claiming  the  ownership  of  all  the  property 
sequestered,  and  damages  for  its  seizure  by  plaintiff^  which  be  alleged 
to  be  tortious. 

The  plaintiff  answered  the  petition  of  intervention  by  alleging  that 
-unj  sale  by  which  the  property  had  been  transferred  to  Gatlin  was 
simulated. 

The  judge  a  quo,  after  trial  of  the  issues  thus  made  up,  gave  judg- 
ment in  favor  of  plaintiff  for  his  entire  debt  against  the  defendant, 
but  rejected  his  claim  of  ownership  of  the  mules,  etc.,  and  of  privilege 
'On  the  cotton,  and  rendered  judgment  in  favor  of  intervenor  for  all 
:ilie  property  seized.    The  plaintiff  alone  appealed. 

The  testimony  of  the  numerous  witnesses  is  so  vague,  confused  and 
-conflicting  that  it  is  difficult  for  us  to  settle  the.  rights  of  the  parties  to 
this  litigation  with  entire  accuracy.  Under  such  circumstances  we 
■Attach  even  more  than  usual  weight  to  the  opinion  of  the  judge  below, 
who  saw  and  heard  the  witnesses,  and  will  not  reverse  his  judgment 
unless  manifestly  erroneous.  Bearing  this  familiar  principle  in  mind, 
we  will  notice  the  principal  points  made. 

First — The  privilege  of  plaintiff  was  not  recorded,  and  in  this  case, 
•commenced  in  June,  1870,  could  have  no  effect  against  third  peraons. 
We  are  satisfied  that  the  intervenor  was  a  third  person  in  the  sense  in 
which  that  phrase  is  used  in  article  1^  of  the  Constitution.  The 
intervenor  owned  the  plantation  on  which  the  cotton  was  seized,  and 
that  was  in  his  possession.  The  contract  under  which  he  was  thus  in 
possession,  whatever  may  be  its  legal  name,  was  not  a  simulation.  It 
was  a  real  transaction,  and  the  intervenor  was  a  jeal  party  thereto, 
and  we  therefore  conclude  that  the  plaintiff  could  not,  in  June,  1870, 
assert  against  him  an  unrecorded  privilege. 

ISecimd — As  to  the  other  personal  property  claimed  by  plaintiff  as 
owner,  we  also  conclude  that  the  transfer  to  the  intervenor  was  not  a 
simulation,  and  that  the  plaintiff  is  not  the  legal  owner. 

Tliird — ^The  defendant  has  asked  to  have  the  judgment  amended  by 
reducing  the  amount  as  against  him,  but  we  see  no  reason  to  make  the 
amendment.  The  defendant  has  not  clearly  established  the  credit  he 
claims. 

udgment  affirmed. 
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No.  205. — HoDG£  Rabun  v,  William  H.  Pierson. 

The  rule  whicli  gives  to  a  transaction  the  anthnrity  of  the  thin^  ac^ndged  is  founded  npon 
the  maxim  that  it  ia  for  the  interest  of  the  commonwealth  tliat  there  shofold  be  an  end  of 
litigation. 

A  transaction  settling  the  amonnt  dne  upon  not«s  given  for  the  price  of  land,  movables  and 
slaves,  and  appearing  to  have  eliminated  the  slave  portion  of  the  consideration,  will  not 
be  diatorbed  becanse  the  calonlations  by  which  anch  elimination  was  effected  were  not 
exactly  accurate,  no  error  of  calculation  being  pleaded. 

A  transaction  fixing  the  amount  due  by  the  debtor  at  a  date  certain  necessarily  excluded 
testimony  offered  by  him  to  prove  a  part  payment  made  two  years  before  aoch  transac- 
tion. 

APPEAL  from  the  Eleventh  Jadicial  District  Court,  parish  of  Bien- 
ville. WatkinSf  J.  Jack  <&  Pierson  and  TT.  JB.  Egan,  for  plaintiff 
and  appellant.  John  Young  and  J,  D.  Watkins,  for  defendant  and 
appellee. 

Howe,  J.  In  1860  W.  H.  Pierson  sold  to  Hodge  Rabun  a  plantation, 
slaves  and  movables  attached,  for  the  sum  of  $29,600,  and  gave  for  the 
price  five  notes  of  $5000  each,  and  one  note  of  $4600,  falling  duo 
respectively  in  March  of  the  years  1861,  1862,  1863,  1864,  1865  and 
1866.  The  two  notes  which  matured  in  1861  and  1862  were  paid.  Id 
September,  1865,  Pierson  obtained  an  order  of  c^eizure  and  sale  on  the 
four  remaining  notes.  .  Habun  enjoined  the  sale  on  various  grounds, 
and  among  others  that  the  land  and  movables  included  in  the  sale  vrere 
worth  but  $9300;  that  the  value  of  the  slaves  was  $19,300^  that  he 
had  already  paid  the  value  of  the  land  and  movables;  that  he  had 
been  deprived  of  his  ownership  of  the  slaves  by  the  proclamation- of 
the  President  of  1863,  and  by  various  acts  of  Congress,  etc.,  and  that 
he  was  therefore  discharged  by  failure  of  warranty  from  the  debt  for 
the  price  of  the  slaves. 

On  the  fifth  October,  1865,  the  parties  entered  into  a  written 
transaction,  reciting  the  sale,  mortga&^e,  executory  proceedings  and 
injunction  suit,  and  their  agreement  "  to  settle  the  matters  in  dispute 
in  said  proceedings."  Rabun  agreed  to  pay  as  follows :  $2500  on  the 
fifteenth  October,  1865,  and  $2500  on  the  first  January,  1866.  It  was 
then  stipulated  that  on  the  first  payment  of  $2500  being  made  the  said 
proceedings  should  be  dismissed  and  all  the  notes  save  the  one  last 
falling  due  of  $4600  delivered  up  to  Rabun,  which  note  of  $4600  was 
agreed  to  be  paid  as  follows:  one-third  on  March  1,  1867,  one-third  on 
March,  1868,  and  the  balance  March  1, 1869.  Sundry  arrears  of  interest 
were  also  remitted. 

In  execution  of  this  contract  of  transaction  the  two  cash  payments 
therein  provided  were  made ;  the  proceedings  tlierein  recited  dismissed, 
and  $1000  paid  on  the  note  of  $4600  March  1,  1867*  Further  payment 
being  refused,  Pierson  procured  another  order  of  seizure  and  sale  on 
the  note  of  $4600,  less  this  credit  and  remitted  interest.    This  pro- 


MONROE,  JULY,  187 J. 


607 


Bftbnn  v.  Plenoo. 


eeediDg  in  turn  was  enjoined  by  Rabun,  on  the  ground  that  the  note 
thus  souglit  to  be  enforced  was  a  note  given  for  the  price  of  slaves.  In 
answer  to  this  Picrson  converted  his  executory  into  an  ordinary  pro- 
ceeding, and  prayed  for  judgment  accordingly.  There  was  judgment 
in  his  favor  as  prayed  for  and  Rabun  appealed. 

From  tills  statement  it  appears  that  at  the  time  the  transaction  was 
made  Rabun  was  indebted  to  Pierson  in  a  consideriible  amount.  The 
unpaid  notes  included  the  pri<*es  of  land,  slaves  and  movables,  and 
nominally  amounted  to  nearly  $20,000,  with  large  arrears  of  interest. 
The  value  of  the  slaves,  being  alleged  to  be  to  that  of  the  other  prop- 
erty as  about  two  to  one,  we  may  say,  by  way  of  approximation,  that 
there  was  due  to  Pierson,  on  Rabun's  own  showing,  about  six  or  seven 
thousand  dollars.  The  question  of  the  validity  of  slave  notes  was  en- 
tirely unsettled,  and  the  question  of  liability  on  notes  with  the  mixed 
consideration  of  land  and  slaves  was  not  finally  determined  by  this 
court  until  the  latter  part  of  the  year  1869.    21  An.  757. 

The  circumstances  then  presented  a  proper  opportunity  for  a  trans- 
action, which  is  a  written  agreement  between  two  or  more  persons 
who,  for  preventing  or  putting  an  end  to  a  lawsuit,  adjust  their  differ- 
ences by  mutual  consent  in  the  manner  which  they  agree  on,  and 
which  every  one  of  them  prefers  to  the  hope  of  gaining,  balanced  by 
the  danger  of  losing.  R.  C.  C.  3071.  But  this  transaction  is  now 
attacked  by  Rabun,  the  plaintiff  in  this  case.  He  insists  tliat  the  note 
in  suit  was  giv(>n  tor  the  price  of  slaves,  and  that  its  nullity  not  being 
expressly  mentioned  in  the  transaction,  can  still  be  pleaded.  , 

First — The  note  in  suit  was  not,  as  we  have  seen,  a  note  given  for 
slaves  alone,  but  for  lands,  movables  and  slaves.  The  effect  of  the 
transaction  was  to  eliminate  from  the  controversy  between  the  parties 
the  slave  portion  of  the  debt,  and  to  leave  due  the  portion  which 
resulted  from  the  sale  of  land  and  movables.  The  parlies  did  for 
themselves,  evidently,  what  the  law  would  have  done  (or  them ;  what 
the  law  did  for  the  litigants  in  the  case  of  Sandidge  v.  Sanderson.  The 
amount  thus  determined  was  represented  by  two  payment:)  to  be  made 
in  cash,  and  by  the  note  in  suit  to  be  paid  in  three  installmeiits.  The 
note  in  suit  thus  became  by  solemn  agreement  a  representative  for  its 
face  value  of  a  debt  resulting  from  a  transaction,  and  having,  as  to  all 
events  happening  belore  its  date  and  included  in  its  terms,  the  authority 
of  the  thing  adj ud  red.     C.  C.  3078 ;  C.  N.  2052. 

'*Qnand  la  paix  et  Vharraonie  sent  trouhlees  parnii  les  citoyens,  il 
est  pour  les  rdtablir  trots  moyens  ou verts  aux  parties: 

"La  voie  judiciaire  qui  souniet  leurs  debats  k  I'autorit^  pu- 
blique.  •♦*•••••• 

"  La  voie  de  Tarbitrage  qui  tear  donne  dos  juges  amiablcs  et  delenr 
choix.  ♦••••«oo« 
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'^Enfin,  la  voie  des  transactions  qui  les  rend  eUes-iii^nes  lours 
propres  arbitres."     Gillet,  Dlscoura,  20  mars  1804. 

^*  Les  transactions  se  font  sur  une  contestation  n^e  oa  k  naltre,  et  les 
parties  ont  entendu  y  balancer  et  regler  leurs  int^r^ts.  C'eat  done  an 
jngement  que  les  parties  ont  prononcd  eutre  elles,  et  lorsqa'elles  se 
sent  rendu  justice,  elles  ne  doivent  plus  6tre  admises  ^  a'en  plaindre. 
C'est  rirr^vocabilit^  de  la  transaction  qui  met  ce  contrat  au  rang  de 
eeux  qui  sent  les  plus  utiles  h  la  paix  des  families  et  di  la  societe  en 
general."    Bigot- Pi ^ameneu,  Expose,  etc.,  15  mars  1805. 

The  law  which  gives  to  a  transaction  the  authority  of  the  thing 
adjudged  is  founded  upon  the  masim  that  it  is  for  the  interest  of  the 
commonwealth  that  there  should  be  an  end  of  litigation.  We  do  not 
feel  called  upon  to  disturb  this  thing  adjudged  by  tl|e  parties  to  this 
suit  merely  because  their  calculations  may  not  have  been  accurate 
when  they  plead  no  error  of  calculation,    0.  C.  3078. 

Second — The  plaintiff  insists  that  the  nullity  of  the  obligations  given 
for  slaves,  not  being  expressly  mentioned  in  tlie  trausactiou,  can  still 
bo  set  up  under  article  ;i080  of  the  Code.  To  this  we  reply  that  the 
transaction  shows  that  the  question  of  liability  on  the  slave  portion  of 
the  debt  was  considered  and  settled.  It  makes  no  difference  what 
theory  of  law  the  parties  may  have  entertained  at  the  time.  C.  C. 
3078.  As  a  matter  of  fact  the  effect  of  their  compromise  was  to  sepa- 
rate the  price  of  the  land  and  movables  from  the  price  of  the  slaves. 

Ihird — The  judge  a  quo  did  not  err  in  e.xoluding  evidence  offered  by 
plaintiff  to  prove  a  part  payment  in  18(i3.  The  transaction  in  1865 
necessarily  excluded  such  testimony. 

Judgment  affirmed. 


No.  179. — The  Stats  v,  James  Gibson 

A  bond  conditioned  fat  the  appearance  of  a  pnrty  cliar<;ed  "ilrith  having  ooramittad  tiie 
crime  of  shooting  at  with  intent  to  Icill,"  wiihoui  turtber  terms  of  description  or  worda 
to  render  the  sense  more  definite,  is  void  and  without  efibct. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.    £ay,  J.     W.   W.  Farmer,  District  Attorney,  lor  the 
State,  appellant.    Kidd  dc  Smith,  for  deiendant  and  appellee. 

Taliaferro,  J.  The  defendant  being  indicted  for  shooting  Henry 
Boston,  with  the  intent  '*  to  kill  and  murder  the  said  Henry  Boston," 
was  arrested  and  gave  bond,  with  one  J.  D.  Anderson  as  surety  for  his 
appearance  in  the  proper  court  at  the  proper  time  to  answer  the 
charge.  Failing,  however,  to  appear,  a  forfeiture  of  the  bond  was 
declared.  The  surety  moved  to  set  aside  the  judgment  of  iorieiture, 
assigning  various  reasons  therefor,  one  only  of  which  we  deem  it 
important  to  examine,  viz. :  that  the  bond  sets  forth  no  crime  known 
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to  the  law  for  which  the  clefeodant  Gibson  was  to  appear  and  answer. 
Jmigment  wns  rendered  in  favor  of  the  defendant  Anderson  and  the 
State  appealed.     The  bond  sets  forth  its  condition  to  be  that,  whereas 

a  warrant  having  isstued  from  the  Fourteenth  District  Court  on  the 

day  of ,  1870,  **  charging  the  above  bound  with  having  committed 

the  crime  of  shooting  at  with  intent  to  kill,''  and  whereas  the  above 
bound  James  Gibson  has  been  arrested,  etc.  Now  if  the  said  Gibson 
shall  well  and  truly  appear,  etc.,  the  bond  to  bo  null,  otherwise  to 
remalD  in  full  force  and  virtue. 

We  think  the  judgment  of  the  lower  court  correct.  The  words 
**' shooting  at  with  intent  to  kill"  are  vague,  indefinite,  and  alone  de- 
£ne  no  crime  known  to  the  law.  The  bond  can  not,  in  oar  judgment, 
be  construed  as  an  obligation  of  the  accused  and  his  surety  that  Gibson 
sbnli  appear  and  answer  the  char^je  against  him  contained  in  the 
iniHctmeut.    The  surety  Anderson  was  therefore  properly  released 

Judgment  affirmed* 


No.  J 82. — SiLBKRNAGEL  &  Co.  V.  L.  D.  Bakkr,  Administrator. 

UiMlcr  the  allejE^atioii  of  ownership  in  a  unit  for  a  lot  of  cotton,  if  the  plaintiff  faiU  to 
CHtablish  title  he  can  not,  in  the  same  action,  be  permitted  to  show  that  he  has  a  lien  anil 
.privilepo  on  tbo  Hame  cotton  to  secure  the  payment  of  the  debt  which  has  not  been 
Jiiilicially  deniand(>d. 

A  dation  en  paiement  is  incomplete  if  the  thing  given  in  payment  ha0  not  been  delivered. 
C.  C.  2005,  2656. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.  Bay,  J.  Todd  &  Btigham,  for  plaintifi's  and  appellees. 
Jfewton  dt  Hall,  for  defendant  and  appellant. 

Lc DELING,  C.  J.  The  plaintiffs  sue  the  defendant  for  all  the  cotton 
^rown  on  the  plantation  of  John  W.  Baker,  deceased,  and  inventoried 
as  part  of  his  succession,  claiming  to  be  the  owners  thereof  by  virtue 
of  a  verbal  sale  made  by  said  Baker  during  his  lite,  and  they  had  the 
■cotton  sequestrated. 

Tlie  testimony  of  the  agent  of  the  plaintiffs  shows  that  before  his 
death  John  W.  Baker  covenanted  and  agreed  to  haul  and  deliver  to 
plaintiil's,  at  Prairie  Mur  Bouge,  all  tiic  cotton  which  he  made  on  his 
Lome  place  and  on  the  McCord  place,  and  three-fourths  of  the  cotton 
made  on  the  Tiiuible  place.  It  further  appears  h'om  the  testimony  of 
the  witness  that  the  cotton  was  to  be  given  in  satisfaction  of  a  debt 
due  by  John  W.  Baker  to  Silbernagel  &  Co.,  estimating  the  cotton  at 
fourteen  cents  per  ponnd. 

The  cotton  claimed  in  this  suit  was  never  delivered  to  Silbernagel 
•&  Co. ;  a  part  of  it  seems  to  have  been  gathered  after  Baker^s  death, 
and  it  was  all  sequestrated  in  the  possession  of  the  administrator  of 
the  estate  of  John  W.  Baker.    We  do  not  deem  it  necessary  to  con- 
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fiidcT  the  questioES  of  law  discassed  by  counsel,  orally  and  by  briefg, 
relative  to  sales,  as  the  contract  in  question  is  lacking  in  one  of  the 
essentials  of  a  sale,  to  wit ;  a  price  to  be  paid  in  money.  The  contract 
was  a  dation  en  paiementy  and  it  was  incomplete  for  want  of  delivery. 
C.  C.  arts.  2655,  2G56. 

The  plaintiffs'  counsel  insist  that  if  plaintiffs  are  not  the  owners 
they  have  a  privilege  on  the  cotton  to  secure  their  claim  against  J.  W. 
Baker,  deceased.  In  their  petition  they  allege  that  they  are  the 
owners  of  the  cotton  and  tlioy  pray  to  have  the  cotton  delivered  to 
them  because  they  are  owners  thereof.  In  this  court  tliey  ask  us  to 
allow  them  a  privilege  on  the  cotton  to  secure  an  account,  for  which 
thoy  have  made  no  demand  whatever.  The  statement  of  the  proposi* 
tion  is  enough  to  show  its  unreasonableness. 

The  cases  referred  to  in  5  An.  646,  and  7  La.  51  and  152,  are  not 
analogous  to  the  one  before  us. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided  and  reversed,  and  that  there  be  judgment* 
in  favor  of  the  defendant,  setting  aside  the  sequestration  and  rejecting; 
the  plaintiffs'  demand,  with  the  costs  of  botli  courts. 

Rehearing  refused* 


C^o.  224. — ^W.  J.  KiLBOURN  v.  A.  J.  Pennebakeb  ot  al- 

The  parisli  court  has  Jurisdiction  of  a  question  iuTolving  the  validity  of  a  will  and  th» 
recognition  of  the  party  claiming  as  heir,  without  reference  to  the  Mnoant  involved. 

Id  this  case  the  evidence  shows  that  no  witnesses  l^at  could  he  had  at  the  time  of  maldni; 
the  will  resided  in  l^e  place ;  that  a  greater  numhor  tlian  five  who  subscribed  to  the  will 
could  not  have  been  procured  without  endangering  the  execution  of  the  will  itaelt,  oi^ 
account  of  the  critical  condition  of  the  testator  at  the  time. 

Held— That  under  these  circumstances  the  attestation  of  the  will  by  five  witnesses  was  ik 
substantial  compliance  with  article  1576  of  the  Civil  Code,  and  that  the  will  was  not  voi& 
on  account  of  its  not  being  attested  by  a  greater  number  of  witnesses 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parisii  of  Frank- 
lin.    W.  W.  Campbell,  Parish  Judge.    H.  P.  Wells,  for  plaintiflT 
and  appellee.    J,  C.  Scale,  for  defendants  and  appellants. 

Taliaferro,  J.  The  plaintiff,  setting  himself  up  as  the  brother 
and  sole  legal  heir  of  John  H.  Kilbourn,  now  deceased,  institutes  this- 
suit  to  recover  his  succession,  which  the  decedent  gave  by  act  of  last 
will  to  his  wife,  Frances  C.  Jones.  The  will  was  duly  admitted  to 
probate  in  the  parish  of  Franklin,  where  the  testator  died.  The 
executor  named  in  the  will  accepted  the  trust  and  wastluly  qualified. 
The  plaintiff  attacks  the  will  on  the  ground  of  nullity  as  having  been 
made  without  observance  of  the  formalities  essential  to  its  validity. 
The  instrument  is  drawn  in  the  form  of  a  nuncupative  will  by  private 
act  and  is  signed  by  the  testator  and  attested  by  five  witnesses. 

Judgment  was  rendered  in  the  court  below  in  favor  of  the  plaintiff^ 


MONROE,  JULY,  1871.  701 

Kilboam  v.  Pennebaker  et  aL 

aDnalling  the  will  and  awarding  the  succession  to  the  plaintiff  as  heir 
at  law  to  the  testator.  The  executor  and  the  universal  legatee^  the 
parties  detendaut,  have  appealed. 

In  the  outset  the  defendants  except  to  the  jurisdiction  of  the  parish 
court  on  the  ground  tliat  the  amount  in  controversy  exceeds  five  hun- 
dred dolhirs.  'I'he  matters  involved  are  the  validity  of  the  will  and 
the  recognition  of  the  party  claiming  as  lieir — questions  of  which  the 
parish  court  clearly  has  jurisdiction.  The  exception,  therefore,  is 
without  force 

The  testimony  in  the  record  as  to  the  execution  of  the  will  is  pretty 
full  and  seems  to  show  that  all  the  formalities  required  by  the  articles 
1573,  1574,  1575  and  157G  of  the  Civil  Code  were  complied  with.  The 
plaiutili  seems  to  rely  with  more  confidence  upon  the  point  that  the 
will  was  not  subscribed  by  the  required  number  ot  witnesses.  Article 
1576  declares  that :  '<In  the  country  it  suffices  for  the  validity  of  nun- 
cupative testaments  under  private  signature,  if  the  testament  be 
passed  in  presence  of  three  wij;nesses  residing  in  the  place  where  the 
testament  is  received,  or  ot  five  witnesses  residing  out  of  that  place, 
provided  that  in  this  case  a  greater  number  of  witnesses  can  not  be 
liad."  In  this  case  the  will  was  passed  in  the  country  and  signed  by 
five  witnesses.  Four  of  these  witnesses,  it  seems  clearly  established, 
livt'd  "out  of  the  place"  where  the  testament  was  signed;  that  is,  that 
they  were  residents  of  the  parish  of  Madison,  on  the  opposite  side  of 
the  Bayou  Mason  from  Warsaw,  the  place  of  residence  of  the  testator, 
which  lies  on  the  west  bank  of  the  bayou,  in  the  parish  of  Franklin. 
The  lesidence  of  the  other  witness  is  not  so  clearly  fixed. 

It  is  argued  that  all  the  witnesses  required  to  testaments  of  this 
form  must  be  either  residents  of  the  place  or  residents  out  of  the  pLice 
where  the  testament  is  received ;  and  that  the  residence  of  one  of  the 
five  not  being  positively  shown  the  presumption  is  that  he  resided  in 
the  place  where  the  will  was  made,  and,  therefore,  the  act  is  null 
because  it  was  not  signed  by  five  witnesses  living  out  of  the  place  nor 
by  three  living  in  the  place  where  the  testator  delivered  his  testament. 
If  there  were  any  force  in  this  reasoning  it  lay  with  the  plaintiff 
alleging  the  nullity  of  the  instrument  on  the  ground  of  the  incom- 
petency of  the  fitnesses  to  show  that  one  of  them  resided  in  the 
parish  of  Franklin.  This  he  has  certainly  not  done.  Calvin  Moore,  a 
notary'  public  of  Madison  parish,  who  drew  up  the  will  under  the  dic- 
tation of  the  testator,  and  who,  from  the  instrument  itself  and  the 
testimony  he  gave  in  regard  to  the  manner  in  which  the  required 
formalities  were  observed  on  the  occasion,  it  is  clear  is  a  competent 
|)erson  in  matters  of  the  kind,  says  in  regard  to  the  witnesses  who 
signed  the  will :  *'Kilgore,  Williams  and  I  lived  in  Madison  parish, 
andJL  think  the  other  two  did."    The  executor  states  in  his  testimony 
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that  lie  was  not  positive  "whether  T.  J.  Penuebaker  (tlie  witness  wljose 
residence  is  not  fally  establinhed)  lived  in  Madison  parish  or  not.^ 
But  whether  he  resided  io  Madison  or  Franklia  we  deem  it  unim- 
X^ortaut  to  inquire. 

There  were  five  witnesses  to  the  will,  and  we  think  it  fair  to  cou- 
clnde  they  all  resided  in  Madison  parish.  The  only  iuquiry  renuiining 
is,  could  a  greater  number  have  been  obtained  f  The  plaintiff  a^siniies 
the  affirmative  of  this  question,  and  offers  testimony  to  sustain  it. 
Moore,  who  drew  up  the  will,  states  that  he  lived  at  the  distance  of 
six  miles  from  the  place  where  the  will  was  passed,  and  that  Benjaiuiii 
Kilgour  and  Jack  Harper  lived  in  Madison  parish  at  the  time,  and 
nearer  to  the  testator's  residence  than  Moore  himst  If  did ;  tltat  Mont- 
gomery's place,  in  Madison  parish,  was  within  a  mile,  and  that  there- 
were  five  freodmen  there.  But  Moore  also  says  that  the  testator  had 
been  removed  only  a  short  time  previous  from  his  former  residence  in 
Madison  parish,  and  when  called  as  a  notary  public  of  that  parish  to- 
draw  the  will,  he  set  out  to  go,  as  he  supposed,  to  the  previous  resi- 
dence of  the  testator,  much  nearer  his  own  residence  than  Warsaw, 
and  that  if  he  had  known  of  the  removal  of  the  testator  to  Warsaw, 
he  should  probably  not  have  gone  at  all.  He  states  that  the  day  was 
rainy,  the  section  of  the  country  around  was  visited  with  the  calamity 
of  overflow;  that  the  people  were  occupied  in  driving  their  stock  off 
to  highlands,  and  that  it  was  owing  to  that  circumstance  that  thoy 
were  enabled  to  obtain  the  witnesses  who  assisted  in  passing  tlie  will, 
they  being  men  who  had  come  that  day  to  cross  their  stock  over  the 
Bayou  Mason.  Williams,  a  witness,  says  there  were  but  two  men  at 
Warsaw,  one  of  tliem  the  person  who  was  appointed  the  executor,  and 
the  other  a  merchant  who  was  importuned  to  attend  as  a  witness,  bat 
refused  positively  for  the  reason  that  lie  had  no  clerk  to  attend  the 
store  if  he  left  it.  Tlie  testator,  although  he  lived  about  thirty  hours 
after  he  signed  his  testament,  it  is  clear  was  in  a  dying  condition. 
Moore,  in  his  testimony,  says  of  the  testator:  "He  was  very  feeble; 
I  had  great  fears  that  the  exertion  of  dictating  and  signing  the  will 
would  cause  him  to  sink  more  rapidly.  I  believed  at  the  time  if  there 
was  delay  sufficient  to  get  a  larger  number  of  witnesses,  the  deceased 
would  not  be  able  to  sign  his  will  at  all." 

It  may  not  have  been  impossible  to  procure  more  witnesses,  but  the 
circumstances  which  are  shown  to  have  existed  rendered  greater  efforts 
than  were  used  to  obtain  them  unnecessary.  Under  the  facts  existing, 
the  requirements  of  the  law  were  sufficiently  complied  with.  In  the 
case  of  Maria  and  another  v.  Edwards,  executor,  and  another,  1  Rob. 
•360,  this  court  said:  *' Article  1576  does  not  contemplate  a  physical 
or  absolute  impossibility ;  reasonable  diligence  to  procure  the  witnesses 
is  all  that  is  required."    1  Martin,  N.  S.  488;  12  L.  483;  2  An.  724. 
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It  is  therefore  ordered,  adjudged  nnd  decreed  that  the  judgment  of 
the  district  court  bo  annulled,  avoided  and  reversed.  It  is  farther 
ordered  that  the  act  of  last  will  of  the  testator,  John  H.  Kilbourn,  be 
confirmt'd  and  held  valid ;  that  the  defendant,  Frances  C.  Jones,  widow 
of  the  t>estator,  be  recognized  as  universal  legatee  under  the  said  will, 
and  that  the  defendant  Pcnnebaker,  tlie  executor,  be  allowed  to  pro- 
ceed with  the  administration  and  settlement  of  the  succession.  It  is* 
lastly  ordered  that  the  plaintiff  and  appellee  pay  all  costs  of  this  suit. 


Nor  194. — John  W.  Wansley  v.  John  W.  Willis. 

An  nncoDditional  offer  to  pay  a  debt  Is  sach  an  acknowledgment  as  will  int^Mmpt  the  cnrrcnt 
of  preaoription.    Sach  offer  or  acknowledgment  may  bo  proved  by  parol  evidence. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  Frank- 
lin.    Crawford,  J.     II.  P,  Wells,  for  plaintiff  and  appellee.    Mor- 
rison &  Farmer,  ior  defendant  and  appellant- 

Taliaferro,  J.  The  plaintiff  brings  suit  on  a  promissory  note  for 
the  sum  of  $880,  with  interest  at  the  rate  of  eight  per  cent,  per  annum 
from  the  sixteenth  of  May,  1861,  the  day  the  note  fell  due.  An  excep- 
tion was  filed  to  the  legality  of  the  citation,  on  the  ground  that  the 
device  upon  the  seal  attached  or  impressed  upon  the  cita  tioa  does  not 
correspond  with  that  upon  the  seal  of  the  State.  It  appears,  however, 
that  the  words  **  State  of  Louisiana,  Twelfth  District  Court,  parish  of 
Franklin,^'  are  clearly  legible  on  the  seal  and  its  impress  on  the  cita- 
tion. The  answer  sets  up  the  plea  of  usury.  And  lastly  the  plaintifiT 
is  met  with  the  plea  of  prescription. 

Judgment  was  rendered  in  favor  of  the  plaintiff,  and  the  defendant 
has  appealed^ 

The  plea  of  prescription  is  the  only  defense  deserving  much  con- 
sideration. The  plaintiff  by  his  own  testimony  aims  to  show  an 
acknowledgment  of  the  debt  of  tlie  defendant  in  1868,  and  tho  contest 
tnrns  upon  the  construction  to  be  given  to  what  was  said  by  the 
defendant  at  that  time,  it  being  contended  by  him  that  he  made  no 
acknowledgment  of  the  debt,  but  only  an  effort  to  pay  the  note,  pro- 
vided the  plaintiff  would  receive  Confederate  money.  The  statement 
of  the  plaintiff  is  in  these  words:  ''In  the  year  18G3  defendant 
acknowledged  the  debt  and  offered  to  pay  it  in  Confederate  money, 
which  I  refused  to  take.  That  was  near  about  the  time  of  the  fall  of 
Vicksbnrg."  Under  cross-examination  he  said:  "Near  the  fall  of 
Vicksburgj  think  it  was  afterwards;  can't  say  positively.  Mr.  Willis 
and  I  were  at  Oakley  Church  in  this  parish  when  this  conversation 
took  place.  There  were  several  near ;  don't  recollect  that  any  one 
was  close  to  us.    Willis  was  then  on  his  way  to  Texas,  as  ho  stated. 
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He  offered  to  pay  me  in  Confederate  money.  He  Btated  he  bad  plenty 
of  it  and  wanted  to  settle  that.  I  told  him  that  was  not  the  kind  I 
loaned  him.  He  talked  a  good  deal,  trying  to  get  me  to  take  Con- 
federate money.  That  is  all  the  conversation  we  had  on  the  subject 
in  1863.'" 

The  language  of  the  witness  here  is  broad  and  direct  that  the  de- 
fendant in  1863  '•  acknowledged  the  debt,"  adding,  it  is  true,  in  the 
same  sentence,  ''and  offered  to  pay  it  in  Confederate  money  ;^'  but 
taking  the  plain  import  of  the  words  used,  we  understand  that  the 
defendant  recognized  his  obligation  to  pay  the  debt,  and  the  recogni- 
tion was  not  made  to  depend  upon  the  condition  that  his  creditor 
would  receive  Confederati^  money.  The  testimony  is  in  substance  that 
he  admitted  owing  the  debt,  and  was  desirous  to  discharge  it  by  the 
payment  of  Confederate  money.  We  think  there  was  an  acknowledg- 
ment ot  the  obligation  that  interrupted  prescription 

It  is  therefore  ordered,  a<l judged  and  decreed  that  the  judgment  of 
the  district  court  bo  affirmed  with  costs. 


No.  234. — Allen  Green  v.  J.  G.  Huey,  Sheriff,  ct  al.    ' 

It  being  tbo  cu.stoiu  in  the  countrj'  parishes  of  the  State  for  the  Jadge  to  sign  all  Judgments 

ou  the  laut  (liiy  of  the  term,  an  appeal  will  not  bo  dismissed  because  it  wa«)  granted 

bi'tbro  the   jiid/rmont  was  signed,  if  the  Judgment,  as  appealed  from,  has  been  signed 

afterward  by  iho  Judge. 
An  injunction  that  has  been  issued  by  the  parish  Judge,  acting  in  the  place  of  the  district 

Jiulge,  will  not  be  dissolved  on  that  ground,  if  il  be  shown  that  the  dutrict  Judge  was 

absent  from  the  parish  at  the  time. 
The  amount  of  tlio  bund  to  obtain  an  injunction  to  stay  the  execution  of  a  Judgment  must 

be  fixed  by  the  judge  who  grants  the  order." 
In  an  injunction  suit,  the  surety  on  the  bond  is  a  party  to  the  anitt  and  is  bound  by  the 

allegations  in  the  petition,  the  affidavit,  etc.,  the  same  as  the  principal 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parisji  of  Jackson. 
J.  W  Picrsoti  (attorney  at  law),  judge  ad  liov,  Eicltardson  dt 
McEneri/  and  John  iiVry,  lor  plaintiff  and  appellant.  J.  iJcJ*  W.  Young, 
for  defendants  and  appellees. 

Taliaferro,  J.  C.  Yale,  Jr.  &  Co.  having  issued  execution  against 
John  G.  liandle  &  Co.  upon  a  judgment  rendered  against  that  com* 
mcicial  partnership  in  1853,  and  caused  to  be  seized  by  the  sheriff 
certain  lands,  the  property  of  Allen  Green,  who  had  been  one  of  the 
partners  ol  the  firm  of  Johu  G.  Handle  &  Co.,  Green  sued  out  au 
injunction  to  stay  the  execution,  alleging  several  grounds  why  the 
judgiuent  ot  C.  Yale,  Jr.  &  Co.  should  not  be  executeii,  and  chiefly 
that  the  judgment  was  prescribed  by  the  lapse  of  more  than  t-en  years 
from  its  rendition  before  tlte  i.^suance  of  tlie  execution,  the  judgment 
not  having  been  revived  according  to  law  to  continue  it  in  force. 

The  deiendauts  in  injunction  moved  to  dissolve  the  writ,  and 
assigned  the  ioUowiug  grounds: 
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First — That  the  parish  judce  who  issued  it  was  without  power 
ratione  inateria  to  do  the  act. 

Second — That  the  bond  is  insufficient  in  amount. 

Hiird — That  the  parties  executing  the  bond  are  not  bound  jointly 
and  severally,  and  they  can  not  be  condemned  in  solido  in  damages. 

Fourth — That  the  bond  is  further  defective  for  the  reason  that  it  does 
not  set  forth  what  proceedings  of  the  sheriff  the  injunction  is  directed 
against. 

There  was  judgment  in  the  lower  court  dissolving  the  injunction, 
the  judge  a  quo  considering  the  bond  insufficient  in  amount.  The 
plaintiff  appealed. 

There  is  a  motion  to  dismiss  the  appeal  on  the  ground  that  it  is  pre- 
mature,  the  appeal  having  been  taken  before  the  judgment  became 
definitive  by  the  signature  of  the  judge.  We  think  this  is  not  a  suffi- 
cient reason  for  dismissing  the  appeal.  Our  predecessors  so  decided 
in  a  case  found  in  12  An.  289,  predicating  their  decision  upon  the 
general  custom  in  the  country  of  signing  judgments  on  the  last  day  of 
the  term,  deeming  it  sufficient  that  the  appeal  be  taken  at  the  same 
term  of  the  court.  To  this  view  of  the  question  we  incline  to  adhere. 
See  alsd  15  An.  521.    The  motion  to  dismiss  is  therefore  overruled. 

Eecurring  to  the  grounds  of  the  motion  to  dissolve 

First — It  is  shown  by  affidavit  that  the  district  judge  was  absent 
from  the  parish  at  the  time  Ihe  parish  judge  rendered  the  order  for 
the  injunction. 

Second — The  amount  fixed  by  the  order  of  the  parish  judge  for 
which  the  bond  was  to  be  given  is  $5000.  For  this  amount  the  bond 
was  given,  and  being  for  a  stay  of  execution,  we  think  the  plaintiff 
complied  with  the  law  in  executing  his  bond  for  the  amount  fixed  by  the 
judge.    C.  P.  article  304. 

Tliird — In  becoming  obligors  on  judicial  bonds,  the  parties  contract 
in  reference  to  the  law.    C.  P.  article  QOlj  1  An.  157 

Fourth — The  surety  is  a  party  to  the  suit,  and  his  obligation  is 
regulated  by  the  petition,  affidavit,  order  of  the  judge,  etc.,  and  any 
descriptive  omission  in  the  bond  is  cured  by  reference  to  them.  12 
An.  68;  15  An.  465.  The  bond  being  among  the  papers  with  the  title 
and  number  of  the  suit  upon  it,  shows  sufficiently  what  proceedings  of 
the  sheriff  are  enjoined. 

It  is  apparent  irom  the  record  that  the  plaintiff  would  be  entitled  to 
another  injunction  if  this  should  fail  througli  informal it^^ 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed.    It  is  further 
orileTed  that  the  injunction  bo  perpetuated,  the  defendants  and  appellees 
paying  costs  in  both  courts. 
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No.  3492.— Ann  P.  Harrison  v.  L.  B.  Jenks— The  M.  &  R.  F.  .^  "^ 

CompaDj,  Appellant. 

FarnitnTe  lodged  in  ft  hnikliDg  by  the  lessee  is  pledged  to  the  landlord  for  the  payment  of  the 
rent  A  seizure  of  it  by  the  landlord,  and  a  release  of  the  seizure  by  the  leasee's  giving 
bond,  does  not  destroy  or  impair  the  privilege  accorded  by  law  in  favor  of  the  landlord. 
A.  seizure  or  sequestration  by  a  creditor  after  the  pi'operty  has  been  released  on  bond  will 
not  therefore  Interrupt  or  affect  the  privilege  already  existing  for  the  payment  of  the  rent. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orieans.    CoU 
lenSf  J.     Cotton  dt  Levy,  for  plaintiff.     Hornor  ds  Benedict j  lor 
third  opponents,  appellants. 

Howe,  J.  On  the  nineteenth  May,  1871,  the  Mitchell  &  Rammels- 
berg  Furnitare  Company  sequestered  certain  furniture  in  the  house 
occupied  by  Jenks,  claiming  the  vendors'  privilege.  The  furniture 
does  not  appear  to  have  been  removed  from  the  premises. 

On  the  twenty-third  May  the  plaintiff,  Mrs.  Harrison,  provisionally 
seized  the  same  property  for  rent  of  the  house  thus  occupied  by  Jenks, 
the  furniture  still  being  on  the  premises. 

On  the  twenty-fifth  May  the  provisional  seizure  for  rent  was  released 
and  the  property  ordered  to  be  restored  to  Jenks  upon  his  giving  bond 
uder  article  287,  E.  C.  P.,  which  bond  was  given. 
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On  the  eighth  of  June  the  Mitchell  and  Rammelsberg  Furniture 
Company  obtained  judgment  with  privilege,  and  on  the  twenty-sixth 
June  issued  writ  of  fi,  fa. 

On  the  nineteenth  June  Mrs.  Harrison  obtained  judgment  w^ith  priv- 
ilege, and  on  the  twenty  third  June  issued  fi,  fa.  The  property  was 
sold  under  the  latter  fi.  fa.,  and  the  contest  belore  us,  in  which  the 
Furniture  Company  is  appellant,  is  in  regard  to  priority  of  right  to  the 
proceeds. 

The  appellant  contends  that  the  bond  given  by  Jenks  in  release  of 
the  writ  of  provisional  seizure  was  a  substitute  for  the  property,  tliat 
the  property  was  no  longer  under  the  control  of  the  court,  and  that 
therefore,  as  we  understand  the  argument,  it  at  once  fell  back  into  the 
grasp  of  the  appellant's  sequestration  issued  to  secure  its  vendors 
privilege,  and  the  cases  of  Dorr  v.  Kershaw,  18  La.  58,  and  Bell  v.  Al- 
exander, 1  Rob.  278,  are  cited  in  support  of  this  theory. 

The  cases  cited  were  ot  attachment,  where  the  privilege  sprung  froin 
seizure  only,  and  perished  with  the  release  of  the  seizure.  The  case 
before  us,  however,  is  one  of  a  privilege,  properly  so  called,  springing 
from  thQ  nature  of  the  debt,  a  privilege  w^hich  a  seizure  does  not  give 
nor  a  release  of  seizure  take  away.  The  fact  that  Jenks  gave  a  bond 
did  not  extinguish  the  lessor's  privilege.  R.  C.  C.  3277.  It  only  added 
another  to  the  extraordinary  safeguards  with  which  our  law  chooses 
to  hedge  the  landlord,  and  we  do  not  see  that  the  appellant,  as  vendor, 
choosing  to  deliver  the  property  to  a  lessee,  can  legally  complain  of 
the  result  occuring  in  this  case.     Blanchen  v.  Fashion,  10  An.  49. 

Judgment  alfirmed. 


No.  1864. — City  of  New  Orleans  v.  George  Ruleff  et  als. 

The  issuinja;  of  a  writ  of  fieri  facias  on  a  Judgment  against  the  city  of  Now  Orleans  is  pro- 
hibited hy  statute.  Au  ii\,)uuciiou  will  therefore  issue  restraining  the  execution  of  such 
writ  if  it  has  already  is8ue<l. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Lean- 
mont,  J.  Qeorge  S.  Lacey,  City  Attorney,  for  plaintiff.  C.  Hoselius 
dc  Philips,  for  defendants  and  appelleesb 

Howell,  J.  The  city  of  New  Orleans  has  appealed  from  a  judg- 
ment dissolving  an  injunction  restraining  the  seizure  and  sale  of 
certain  lots  of  ground  seized  under  execution  in  favor  of  defendanis. 

Since  the  appeal  was  taken  the  Legislature  has  enacted  a  law  pro- 
hibiting the  issuance  of  writs  of  fien  facias  against  the  city,  and 
providing  another  method  tor  satisfyijig  moneyed  judgments  agniiist 
said  corporation.     Under  this  law  the  injunction  must  be  maintaineil. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  the  injunction  herein  perpetuated  with  costs  in  both  courts. 


NEW  ORLEANS,  NOVEMBER,  1871.  71KJ 

Lyons  t.  Dyinond  Sc  Lally. 

No.  3422. — Patrick  Lyons  v,  Dymond  &  Lally. 

In  an  action  on  a,ccoant  for  work  and  labor  performed  nnder  an  agreement,  Uie  objections  by 
tlie  def(*ndant  that  it  was  not  done  within  the  time  specitied,  and  was  not  satisfactorily 
done,  cumes  too  late  if  not  made  until  after  the  work  has  been  done. 

APPEAL  from  tlie  Sixth  District  Court,  pariah  of  Orleans.  Cooleyy 
J.  Cooley  (&  Fhillips,  lor  plaintiff  and  appellee.  A,  Pitot,  for 
delendants  and  appellants. 

Wyly,  J.  This  is  an  action  for  the  balance  of  an  account.  The 
controversy  as  to  the  correctness  of  the  account  is  only  in  relation  to 
the  items  for  ditching  which  embrace  the  largest  p«art  thereof. 

The  defense  is  that  the  work  performed  by  plaintiff  was  not  done 
accoriHng  to  the  terms  and  conditions  of  agreement  entered  into  by 
plaintitt,  and  that  for  the  work  as  done  the  plaintiff  was  paid  more 
than  the  value  thereof;  that  the  work  was  not  completed  at  the  time 
specified,  some  of  it  having  to  be  dom*  de  novo,  to  the  damage  of  $1000 
to  the  defendants,  and  that  by  the  amount  paid  from  time  to  time  the 
plaintiff  was  overpaid  for  the  value  ot  the  work  $1)38  83.  The  prjiyer 
of  the  answer  is  that  the  demand  of  the  plaintiff  be  rejected,  and  that 
the  rosj)ondents  have  judgment  in  reconvention  lor  $1938  8? 

The  court,  rejecting  the  reconventional  demand,  gave  judgment  for 
plaintiff  for  $1481  67,  the  balance  found  to  be  due  him  on  the  account. 
The  defendants  have  appealed.  After  a  full  examination  of  the  evidence 
we  have  come  to  the  conclusion  that  tlie  judgment  is  correct. 

1  iie  account  sued  on  by  the  plaintiff  was  rendered  to  him  by  one  of 
the  (iereiidauts,  and  the  work  now  complained  of  as  unsatisfactorily 
performed  was  received  by  the  a^rent  of  the  defendants.  Their  agent 
was  on  the  premises  daring  the  time  the  work  was  being  performed, 
and  saw  its  progress  from  day  lo  day.  If  it  was  unsatisfactory  and 
not  (lone  according  to  the  agreement,  it  should  not  have  been  received* 
If  the  items  for  ditching  were  not  correct,  the  defendant  Dymond 
should  not  have  embraced  them  in  the  statement  of  account  w^hich  he 
rendered  to  the  plaintiff,  and  upon  wliich  this  suit  was  instituted. 
There  is  no  error  shown  for  tiius  inserting  these  items  in  the  account. 
On  the  conirary,  from  the  defendant  Dymond's  own  sworn  statement^ 
he  was  aware  of  the  objections  he  now  urges  to  them^  yet  he  volun- 
tarily debited  himself  therewith  in  the  account  rendered  as  aforesaid* 
Add  to  these  important  facts  the  testimony  of  the  witnesses  in  behalf 
of  the  plaintilt,  and  there  can  be  no  doubt  of  the  correatness  of  the 
judgment  now  under  revision. 

In  the  face  of  these  facts  and  the  testimony  of  the  witnesses  cor- 
roborating them,  we  attach  but  little  weight  to  the  evidence  of  the 
defendant  Dymond,  the  most  important  witness  in  behalf  of  the 
defense. 

Judgment  affirmed. 
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City  of  New  Orleans  .v.  Bienvenu. 

No.  1221. — CiTT  OP  New  Orleans  v.  E.  A.  Bienvenu. 

A  notary  public  is  an  officer  of  the  State,  who  holds  his  appointment  from  the  Governor  by 
and  with  the  consent  of  the  Senate.  The  city  of  New  Orleans  has  therefore  no  right  or 
authority  to  impose  a  license  tax  on  such  officer  in  his  official  character. 

The  permission  given  to  the  city  to  impose  a  license  tax  on  trades,  occupations  and  profes- 
sions does  not  include  an  authorixation  to  impose  a  tax  on  a  notary  public  or  other  State 
officer. 

APPEAL  from  the  Fourth  Justice's  Court,  parish  of  Orleans.  A. 
Viavant,  Justice  of  the  Peace.  Oeorge  8.  Laceij,  City  Attorney. 
JP.  B.  JEarhart,  in  propria  persona,  defendant  and  appellee. 

Howe,  J.  The  defendant  has  appealed  from  a  judgment  against 
liim  for  the  amount  of  a  license  tax  imposed  by  the  city  of  New 
Orleans  upon  him  as  notary  public  in  and  for  the  parish  of  Orleans. 

The  judgment  was,  we  think,  erroneous.  A  notary  is  an  officer 
appointed  by  the  Governor  by  and  with  the  advice  and  consent  of  the 
Senate^  and  commissioned  and  sworn  as  such,  and  the  city  of  New 
Orleans  has  no  right,  at  least  in  the  absence  of  some  express  perm  is- 
fiion,  to  impose  a  tax  on  such  an  officer  in  his  official  character. 

A  permission  to  impose  a- license  tax  on  '^trades,  occupations  and 
professions/'  can  not  be  held  to  include  an  authorization  to  impose  a 
tax  on  a  notary. 

It  is  therefore  ordered  that  the  judgment  appealed  trom  oe  reversed, 
and  the  suit  dismissed  at  plaiutiii's  costs. 


No.  3501. — State  ex  rel.  W.  B.  Merchant,  District  Attorney  Third 
Judicial  District,  v.  Henry  Train,  Judge  Third  Judicial  District 

Under  the  act  of  1868,  amending  the  act  of  1855,  relative  to  a  change  of  venue  in  criminal 
cases,  the  judge  of  the  district  court  is  required  to  grant  such  change  on  the  application 
of  the  Attorney  General,  the  district  attorney  or  the  district  attorney  pro  (em.,  on  behalf 
of  the  State,  without  giving  any  other  reasons  therefor  than  those  embraced  in  the 
application.  The  writ  of  mandamus  will,  therefore,  issue  from  the  Supreme  Court  on 
the  application  of  the  district  attorney,  directing  the  judge  a  quo  to  grant  the  change 
%t  venue,  such  order  being  issued  by  the  Supreme  Court  in  aid  ot  ita  appellate  Juris- 
diction. 

APPLICATION  for  a  Writ  of  Mandamus.  W.  B.  Mercluint,  District 
Attorney  Third  Judicial  District,  relator.  Train,  Judge,  respondent. 
Taliaferro,  J.  This  is  an  application  to  this  court  by  the  district 
attorney  of  the  Third  Judicial  Districti  for  a  mandamus  to  compel  the 
judge  of  that  district  to  grant  a  change  of  venue  from  the  parish  of 
Iberia  to  the  parish  of  St.  Mary,  on  the  ground,  as  alleged  by  the 
attorney,  that  a  competent  jury  can  not  be  had  in  the  pariah  of  Iboria 
for  the  trial  of  a  criminal  prosecution  commenced  there  against  one 
Alexander  Blanc,  and  that  it  is  necessary,  in  order  to  subserve  the  ends 
of  justice,  to  procure  a  change  of  venue.  The  usual  preliminary  order 
was  rendered  and  the  judge  answered,  placing  his  refusal  to  allow  the 
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change  of  venae  on  the  ground  mainly  that  there  vrtm  no  sofficient 
showing  made  of  the  necessity  for  such  an  order,  and  that  the  case  is 
one  in  which,  by  law,  he  is  vested  with  discretion  to  grant  or  refuse  a 
change  of  venue  upon  the  evidence  and  state  of  facts  presented.  He 
relies  upon  the  act  of  1855,  sections  48,  49  and  50,  and  deduces  from 
the  sections  1021, 1022  and  1023  of  Ray's  Revised  Statutes  the  same 
discretionary  power  in  the  judge  that  is  conferred  by  sections  48,  49 
and  50  oi  the  act  of  1855,  conceding,  however,  that  there  is  a  material 
difference  between  section  1021  of  the  Revised  Statutes  and  section  48 
of  the  act  of  1855  as  to  the  time  when  the  application  is  to  be  made, 
the  former  not  containing,  as  the  latter  does,  the  provision  that  prior 
,  to  entertaining  an  application  for  a  chapge  of  venue  the  judge  must 
be  shown  that  no  competent  jury  of  the  parish  can  be  had  after 
exhausting  two  successive  panels. 

The  respondent  reviews  at  some  length  in  the  reasons  assigned  for 
refusing  the  application,  the  general  law  on  the  subject  of  change  of 
venue  and  cites  various  authorities  under  the  common  law  as  well  as 
decisions  of  our  own  court.  He  refers  to  the  decisions  by  this  court 
that  it  is  without  authority  to  direct  an  officer  how  to  do  an  act  the 
law  requires  him  to  do,  and  that  it  will  not  issue  the  writ  of  mandamus 
ordering  the  doing  of  an  act  when  there  exists  a  discretion  in  the 
officer  to  do  it  or  not. 

On  the  part  of  the  relator  it  is  held  that  a  material  alteration  of  the 
law  relating  to  a  change  of  venue  has  been  made  by  the  statute 
enacted  in  1868,  under  the  constitution  of  1868,  and  that  the  statute  of 
1855  is,  to  the  extent  of  that  alteration,  repealed.  The  gist  of  the 
matter  in  issue,  then,  is  as  to  whether  there  has  been  such  alteration 
made  in  the  provisions  of  the  act  of  1855  as  contended  for  by  the 
relator,  and  whether,  under  the  law  as  it  now  exists,  it  is  the  duty  of 
the  judge  to  render  an  order  changing  the  venue  in  a  criminal  prosecu- 
tion whenever  an  application  for  that  purpose  is  made  by  the  district 
attorney,  and  that  without  the  exercise  of  discretion  on  the  part  of 
the  judge. 

The  forty-eighth  section  of  the  act  of  1855  (acts  of  1855,  page  158,) 
provides:  ''That  upon  the  application  of  the  Attorney  General  or 
any  district  attorney  of  this  State,  the  judge  shall  have  full  power  to 
^change  the  venue  in  behalf  of  the  State  in  any  case  where  it  shall  be 
made  apparent  to  the  court  that  no  competent  jury  of  the  parish  can 
be  had  after  exhausting  two  successive  panels." 

The  act  of  1868,  section  one,  provides:  '*  That  upon  the  application 
of  the  Attorney  General  or  any  district  attorney  or  district  attorney 
pro  tempore  of  this  State,  the  judge  of  any  court  exercising  criminal 
jurisdiction  in  this  State  shall,  of  his  own  accord,  have  full  power  to 
<;hange  the  venue  in  any  criminal  prosecution  when,  in  his  judgment^ 
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a  competent  jury  of  the  parish  can  not  be  had,  and  in  either  case  the 
venue  shall  be  changed  to  any  parish  in  that  or  any  adjoining  district 
where,  in  the  opinion  of  the  jadge,  a  competent  jury  is  likely  to  be 
obtained." 

Here,  it  is  seen  that  by  the  act  of  1855  no  change  of  venue  in  behalf 
of  the  State  was  allowed,  except  on  condition  that  it  was  made 
apparent  to  the  judge  that  no  competent  jury  of  the  parish  could  be 
had,  and  that,  after  having  exhausted  two  successive  panels  in  the 
effort  to  obtain  a  fair  and  impartial  jury.  This  condition  does  not 
appear  in  the  act  of  1868.  That  act  purports  to  amend  and  re-enact 
the  forty-second  section  of  the  act  of  1855.  The  amendment  dispenses 
entirely  with  any  showing  to  the  court  of  the  inability  to  procure  a  « 
competent  jury.  The  language  used  is  mandatory  to  the  judge  that 
he  shall,  in  any  criminal  prosecution,  change  the  venue  in  behalf  of 
the  State  upon  the  application  of  the  Attorney  General  or  any  district 
attorney  or  district  attorney  pro  tempore.  When  an  application  is 
made  for  a  change  of  venue  on  the  part  of  the  S^ate  by  any  of  the 
officers  named,  it  seems  that  the  judge  is  clearly  left  without  discretion 
whether  to  grant  it  or  not.  He  is  clothed  with  the  -pow^er  propria  moiu^ 
to  order  a  change  of  venue  in  behalf  of  the  State  when,  in  his  opinion, 
a  competent  jury  can  not  be  had.  In  the  exercise  of  this  power, 
which  is  independent  of  any  action  on  the  part  of  the  district  attorney 
or  other  officer  of  the  State,  he  may  exercise  a  discretion.  But  it 
seems  clear  that  he  is  without  any  when  the  application  is  made  by 
the  proper  officer.  This  case  comes  within  the  category  of  cases  in 
which  it  has  been  frequently  announced  this  court  may  issue  the  writ 
of  mandamus  in  aid  of  its  appellate  jurisdiction. 

It  is  therefore,  for  the  reasons  stated,  ordered  that  the  mandamus  in 
this  case  be  made  peremptory. 


Wo.  3515. — William  Barrett  v.  A.  P.  Hard. 

A  compromise  between  a  creditor  and  hia  debtor,  whereby  the  creditor  acrces  to  take  a  Icas 
amount  than  is  dne  in  payment  of  his  demand,  provided  the  debtor  makes  payment 
within  a  given  time,  is  terminated  if  the  debtor  fails  to  make  the  payments  within  the 
time  specified  in  the  oompromia« » 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Col- 
lenSy  J.    S.  Filleul^  for  plaintiff  and  appellee.    Bacey  Foster  i&  £. 
T.  Merrick  J  for  defendant  and  appellant. 

Wyly,  J.  The  defendant  appeals  from  the  judgment  perpetuating 
the  injunction  sued  out  by  the  plaintiff  to  restrain  the  execution  of  the 
judgment  which  the  defendant  has  against  him. 

The  ground  for  the  injunction  is  that  subsequent  to  the  rendition  of 
the  judgment  against  the  plaintiff,  he  made  an  agreement  with  the 
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defendant  by  whicli  the  latter  agreed  to  take  fifty  cents  on  the  dollar 
for  the  amount  of  the  judgment  as  a  settlement  in  full  therefor,  stipu- 
lating the  payment  of  the  amount  within  a  limited  time  to  the  attorneys 
of  the  defendant,  and  that  in  pursuance  of  said  agreement  the  amount 
due  thereunder  on  said  judgment  was  duly  tendered  to  the  attorneys 
of  the  defendant,  and  refused  by  them. 

From  the  evidence  it  appears  that  the  defendant  agreed  to  relinquish 
or  compromise  with  the  plaintiff  in  relation  to  the  judgment  which  he 
held  against  liim,  provided  the  plaintiff  would  within  forty  days  pay 
to  the  attorneys  of  the  defendant  fifty  per  cent,  on  the  amount  of  the 
judgment,  and  also  their  fees  exceeding  or  beyond  the  $200  which  had 
already  been  paid  to  them  by  the  defendant.  The  amount  of  the  fees 
of  the  attorneys  was  $450 ;  $200  thereof  having  already  been  paid, 
the  remaining  balance  was  $250.  It  appears  that  the  plaintiff  failed 
within  the  time  limited  to  pay  the  amount  due  on  the  judgment,  and 
the  amount  due  to  the  attorneys  of  the  defendant  according  to  the 
stipulations  in  the  act  of  compromise.  He,  however,  tendered  part  of 
the  amount,  which  the  attorneys  refused  to  accept.  Having  failed  to 
comply  in  full  with  the  conditions  of  the  compromise  the  contract 
terminated,  and  the  defendant  clearly  had  the  right  to  execute  his 
judgment  against  the  plaintiff. 

Let  the  judgment  of  the  court  a  qua  be  annulled,  and  let  there  be 
judgment  for  the  defendant  dissolving  tbe  injunction  herein,  with  costs 
of  both  courts. 


No.  3443. — State  ox  rel.  Simmons   v.  The-  Judge   of   the   Fifth 

District  Court. 

Wliero  an  interloontory  judgment  if  enoneona  would  work  an  irreparable  injury,  the  party 
against  whom  it  has  been  rendered  has  the  right  to  have  it  reviewed  on  appeal.  In  such 
a  case  a  mandamus  will  issue  on  application,  directing  the  Judge  a  qiu>  to  grant  the 
appeaL 

APPLICATION  for  a  Writ  of  Mandamus.     Eace,  Foster  <&  E.  T,  Mer- 
rick,  for  relators.    Leaumont,  Judge,  respondent. 
Howe,  J.    We  think  the  appeal  asked  for  by  the  relators  should 
have  been  allowed.    The  judgment  directed  the  sheriff  to  return  to 
the  firm  of  Howard  &  Prestons  the  sum  of  $1000  in  his  hands,  which 
relators  claim  was  collected  by  the  sheriff  for  them,  and  should  be 
paid  to  them.     If  this   judgment  be  merely  interlocutory,  it  is  one 
which  if  erroneous  would  be  held  in  a  legal  sense  to  work  an  irrepara- 
ble injury.    The  relators  have  a  right  therefore  to  submit  to  this  court 
the  question  whether  it  is  eri'oneous  or  not. 
Mandamus  made  peremptory. 
90 
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State  ex  rel.  Lynch  et  als.  t.  The  Jadge  of  the  Second  Judicial  District  Court. 


No.  3588.— State  ex  rel.  Peyton  B.  Lynch  et  als.  v.  The  Judge 
OF  THE  Second  Judicial  District  Couru 

After  the  appeal  bond  has  been  given  and  filed  in  the  record  the  jnrisdiotion  of  the  appellata 
court  attaches,  and  the  Jurisdiction  of  the  oonrii  a  qtia  over  the  case  is  limited  to  the 
inquiry  as  to  the  solvency  of  the  security  on  the  bond.  If  a  rule  be  taken  by  the  appellee 
before  the  judge  a  quo  to  set  aside  the  appeal  on  the  ground  that  the  surety  is  not  good 
and  solvent,  the  Supreme  Court  will,  on  application  for  a  writ  of  prohibition,  examine  the 
evidence  taken  in  the  court  below  on  the  rule  to  set  aside  the  appeal. 

The  failure  of  the  appellant  to  qualify  the  surety  on  the  appeal  bond  will  not  authorise  the 
Judge  a  quo  to  dismiss  the  appeal,  but  the  writ  of  prohibition  and  not  that  by  mandamus 
is  the  proper  remedy  for  the  api>ellant  in  such  a  case. 

APPLICATION  for  a  Writ  of  Mandamus.    FarAee,  J.    B.  0.  Elliott, 
for  plaintiff  in  rule.    EacCy  Foster  cfe  H.  T,  Merrick,  for  defendant 

in  rule. 

Wyly,  J.  The  complaint  in  this  case  is,  that  the  judge  has  improp-. 
erly  set  aside  the  devolutive  appeal  taken  by  the  relators  in  the  case 
of  P.  B.  Lynch  et  als.  v,  A.  J.  Miller  et  als.,  on  the  ground  that  the 
surety  on  the  appeal  bond  is  not  good  and  sufficient. 

In  answer  t-o  the  mandamus  the  judge  states  that  '*  the  plaintiff  did 
not  take  any  legal  steps  to  justify  the  surety,  as  will  more  fully  appear 
by  the  annexed  copy  of  the  petition  for  appeal,  appeal  bond  and  pro- 
ceedings upon  the  rule  made  a  part  of  this  answer  and  return  marked 
'A.'  The  relator  did  not  present  any  new  bond  for  my  consideration, 
and  merely  asked  leave  to  file  one  at  a  future  day.  Not  knowiug  any 
law  to  justify  me  in  refusing  to  pass  upon  the  rule  taken,  and  allow  a 
delay  for  tho  substitution  of  a  new  bond  to  be  executed  at  a  future 
day  at  the  pleasure  of  appellants,  I  proceeded  in  my  judicial  capacity 
to  pass  upon  the  rule,  and  there  being  no  proof  of  the  sufficiency  of  the 
appeal  bond  tlie  appeal  was  dismissed,  and  no  bill  of  exceptions  was 
taken  to  my  ruling  in  refusing  the  delay  to  procure  a  new  bond.*' 

Upon  his  own  showing,  the  District  Judge  had  no  ground  to  render 
the  order  dismissing  the  appeal,  there  being  no  proof  that  the  surety 
on  the  bond  for  devolutive  appeal  was  insufficient. 

Tho  fact  that  ''  the  plaintiffs  did  not  take  any  legal  step  to  justify 
the  surety,"  did  not  authorize  the  judge  to  render  the  order  setting 
aside  the  appeal.  One  might  neglect  to  justify  his  surety  and  yet  the 
latter  miglit  be  the  most  solvent  person  in  the  State. 

It  is  weU  settled  that  after  the  appeal  bond  has  been  given  the  court 
of  the  first  instance  can  only  inquire  into  the  solvency  of  the  surety, 
and  that  tliis  court  will  examine  the  evidence  taken  in  relation  thereto 
on  an  application  for  the  writ  of  prohibition.  In  order  to  justify  the 
decree  setting  aside  the  appeal  the  insufficiency  of  the  surety  must 
be  shown  affirmatively  by  competent  evidence.  22  An.  591.  The 
surety  accepted  on  the  bond  in  such  cases  is  presumed  to  be  good, 
and  if  so,  the  jurisdiction  of  this  court  over  the  appeal  is  unimpaired, 
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DotwitlistaDding  the  fail  are  of  the  appellant  to  JQBtify  or  prove  the 
solvency  of  his  surety  in  the  Qourt  a  qua.  21  An.  730,  73J^,  736  j  22 
An.  115,  591. 

But  the  relators  have  mistaken  their  remedy.  It  is  by  the  writ  of 
prohibition  and  not  by  mandamus.  21  An.  113.  The  relief  sought 
can  not,  therefore,  be  granted. 

It  is  therefore  ordered  that  the  mandamus  applied  for  be  disallowed, 
and  that  the  petition  be  dismissed  at  tlie  costs  of  the  relators. 

liir.  Justice  Howell  took  no  part  in  this  decision. 


No.  1872. — St.  Cuarles  Hotel  Co3Ipany  v.  J.  L.  Tarbox  &  Co. — J. 

D.  Hamilton,  Intervenor. 

Ifoyable  property  belon^tng  to  the  lessee,  ftnd  placed  by  him  on  the  leased  premises,  is 
pledged  to  the  landlord  for  the  payment  of  the  rent.  C.  C.  2675.  Sach  property  may  be 
seized  by  the  landlord  \s-hile  on  the  premises  or  within  fifteen  days  thereafter,  provided 
the  lessee  continues  to  be  the  owner.  Bat  if  the  lessee  ceases  to  be  the  owner,  then  and 
in  that  case  it  can  not  be  seized  for  the  rent  alter  it  has  boon  removed  from  the  premises. 

APPEAL  from  tlie  Fourth  Diptricfc  Court,  parish  of  Orleans.  Th^ard,  J. 
Armand  Pitot,  for  plaintiff  and  appellee.  Emmet  D.  Craig,  for 
intervenor,  appellant. 

LuDELiNG,  C.  J.  The  plaintiff  seized  the  stock  and  fixtures  of  the 
defendants,  in  the  basement  of  the  St.  Charles  Hotel,  under  an  order 
of  provisional  seizure,  for  rents,  and  some  days  afterward  a  further 
seizure  was  made  of  some  furniture  found  off  the  premises,  in  the  pos- 
session of  the  intervenor. 

The  evidence  shows  that  the  furniture  last  seized  had  been  trans- 
ferred and  delivered  to  Hamilton  by  a  datien  en  paiement,  and  that  he 
had  removed  them  from  the  premises  leased  before  the  seizure.  Arti- 
cle 2675  of  the  Civil  Code  gives  to  tlie  lessor  a  right  of  pledge  on  the 
movable  effects  of  the  lessee,  which  are  found  on  the  property  leased; 
and  articles  2679  of  the  Civil  Code  and  2dd  of  the  Code  of  Practice 
authorize  the  seizure  thereof  while  on  the  premises  leased,  or  within 
fifteen  days  after  they  are  taken  away  without  the  consent  of  the 
lessor,  provided  they  continue  to  he  ike  property  of  the  lessee.  In  this 
case  the  evidence  shows  that  the  furniture  claimed  by  the  intervenor 
had  ceased  t/O  belong  to  the  lessee.  16  An.  350,  Delband  v.  Pickett^ 
Stewell,  intervenor. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  set  aside,  and  that  there  be  judgment  in  favor  of  the 
intervenor  recognizing  him  to  be  the  owner  of  the  furniture  described 
in  his  petition,  and  for  costs  of  both  courts. 
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state  ex  reL  Board  of  School  Direot<H«  of  the  Parish  of  Bossier  v.  Graham,  Auditor. 

No.  3604. — State  op  LiOUisiana,  ex  rei.  j5oaiid  of  school  Uiroctoks 
oi  the  Parish  of  Bossier,  t;.  James  Graham,  Auditor. 

School  directors  of  any  parish  district  or  ward  may  he  removed  fh»m  office  by  the  State 
Board  of  Education  on  charges  of  negligence,  incompetency,  or  violation  of  law,  after  a 
duo  hearing  and  fair  trial.  The  removal  of  any  director  by  telegram  issued  by  the  State 
Superintendent,  or  the  district  superintendent,  or  by  the  order  of  either  of  them,  is  abso- 
lutely nuU  and  void.  The  Auditor  of  Public  Accounts  can  not,  therefore,  refuse  to  issue 
warrants  in  favor  of  such  directors  for  school  moneys  belonging  to  their  district  on  the 
grounds  that  he  has  been  notified  tiiat  they  have  been  removed  irom  ofBoe  by  the  Stato 
Superintendent. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Emer- 
aoHf  Judge  of  the  Tliird  District  Court,  presiding  in  the  Eighth,  in 
place  of  Dibble,  Judge,  absent.  Dennie  d;  Belden,  for  relator,  appellee. 
William  Grants  for  the  Governor,  appellant. 

Wtlt,  J.  The  Governor  of  the  State  has  appealed  from  the  judg- 
ment rendering  peremptory  the  mandamus  sued  out  by  the  relators  to 
compel  the  Auditor  to  issue  to  them,  in  their  representative  capacities, 
warrants  to  the  amount  of  $37,519  07  claimed  by  them  to  be  due  from 
the  State  treasury  to  the  parish  of  Bossier  for  public  schools. 

Auditor  Graham,  the  defendant,  has  not  appealed. 

The  answer  sets  up  two  grounds  of  defense  only : 

First — The  Auditor  avers  '^  that  he  has  hitherto  acknowledged  the 
relators  as  the  school  board  of  the  parish  of  Bossier,  but  that  on  the 
first  day  of  October  last  and  since  he. has  been  notified  by  J.  Sella 
Martin,  Superintendent  of  Education,  Fourth  Division  of  Louisiana,  that 
they  have  been  removed,  and  like  information  has  been  given  him  by 
the  Secretary  of  the  State  Superintendent  of  Education^  and  in 
view  thereof  he  declines  to  exercise  any  discretion  in  the  premises, 
and  having  notified  the  State  Board  of  Education  of  the  demand  herein, 
he  prays  his  action  be  affirmed. 

Seecnd — And  respondent,  for  further  cause,  sets  forth  that  the  orders 
or  certificates  presented  by  relators  are  not  signed  as  required  by  law, 
and  he  can  not  issue  his  warrants  for  the  same  as  the  relators  demand.^' 

It  is  not  denied  that  the  amount  for  which  warrants  are  demanded 
is  due  the  school  directors  of  the  parish  of  Bossier,  besides  the  fact  18 
shown  affirmatively.  It  is  shown  that  the  relators  are  the  school 
directors  of  said  parish,  that  they  were  duly  appointed  and  qualified, 
and  that  their  term  of  office  has  not  expired.  The  effort  to  show  their 
removal  from  office  is  a  failure.  Neither  the  telegram  of  tlie  State 
Superintendent  of  Education  nor  the  letter  of  the  Superintendent  of 
the  Fourth  Division  could  divest  the  relators  of  office,  because  the  law 
declares  that  'Hhe  State  Board  of  Education  shall  have  power  to 
remove  any  parish  or  district  school  director  for  negligence,  incom- 
petency or  violation  of  law,  after  a  due  hearing  and  fair  trial.''  Bay's 
Digest,  533,  section  2D.    It  is  not  shown  that  the  State  Board  has  ever 
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state  ex  rel.  Soard  of  School  Directors  of  tbe  Parish  of  Bossier  v.  Graham,  Auditor. 

removed  the  relators  from  office,  and  tbe  attempt  to  do  so  by  UQ«nu- 
tliorized  parties  is  utterly  void. 

Tbe  second  ground  of  defense  is  also  untenable.  Tbe  '^orders  or 
certificates  presented  by  tbe  relators"  are  signed  by  the  Secretary  of 
the  State  Superintendent  of  Education,  and  this  must  be  deemed 
sufficient y  because  it  is  not  denied  that  the  apportionment  stated  in 
said  certificates  is  correct.  It  is  not  denied  that  tbe  parish  of  Bossier 
is  entitled  to  the  amount  of  warrants  claimed,  but  tbe  main  contest 
seems  to  be  as  to  tbe  authority  of  tbe  relators  to  receive  tbe  warrants 
in  view  ot  their  alleged  removal  from  office. 

As  to  the  irregularities  complained  of  by  the  appellant  in  tbe  pro- 
ceeding by  mandamus  against  the  State  Superintendent  of  Education 
by  which  tbe  relators  obtained  tbe  certificate  of  apportionment,  we 
will  remark  that  the  judgment  therein  has  not  been  appealed  from  ^ 
that  it  was  duly  executed,  and  its  correctness  can  not  be  examined  in 
revising  tbe  appeal  in  this  case. 

Judgment  affirmed. 


No.  3439. — State  ex  rel.  Mrs.  A/  Tureaud  v.  Parish  Judge  of 

Ascension. 

A  garnishee  -who  has  taken  an  exception  to  the  right  of  the  plaintiff  to  require  her  to 
answer  interrogatories,  may  appeal  from  the  Judgment  overruling  the  exception  it  the 
amount  involved  is  siiiiicient  to  give  the  appoUato  court  jurisdiction. 

The   fact  that   tbo   garnishee  subsequently  answers  the  Interrogatories  which  disclose  a  • 
liabilit.y,  can  not  be  constmed  into  a  coniession  of  Judgment  so  aa  to  defeat  the  right 
of  appeaL 

APPLICATION  for  Writ  of  Mandamus.  Trist  <&  Oliver,  for  relators. 
E.  A.  Mason,  Parish  Judge,  respondent. 

Howell,  J.  Tbe  relator  having  been  made  garnishee  under  writs 
of  fieri  facias  in  several  suits,  answered  that  she  had  in  her  hands, 
belonging  to  tbe  defendant  in  said  suits,  a  large  sum  of  money,  but 
filed  with  her  answers  an  exception  (which  was  reserved  in  the  answers) 
to  the  right  of  tbe  plaintiff  to  require  her  to  answer  tbe  interrogato- 
ries, on  the  ground  that  after  the  service  thereof  the  seizure  had  been 
abandoned  by  tbe  return  of  tbe  writs  without  retaining  copies.  From 
the  judgment  dismissing  the  exception  and  ordering  her  to  pay  tbe 
money  to  tbe  sheriff,  she  asked  for  a  suspensive  appeal,  which  was 
refused  by  the  parish  judge,  acting  in  tbe  absence  of  the  district  judge, 
whereupon  she  applied  to  this  court  for  a  mandamus.     ' 

Tbe  judge  answers  that  tbe  judgment  from  which  an  appeal  is 
sought  is  interlocutory^  and  can  work  no  irreparable  injury,  that  no 
execution  can  issue  on  said  judgment,  which  amounts  to  a  confession 
of  judgment,  and  is  tbereiore  not  appealable. 


718  SUPREME  COURT  OF  LOUISIANA, 

State  ex  rel.  Mrs.  A.  Tnreand  t.  Parish  Judge  of  Ascenaioa. 

Whether  the  exception  be  well  made  or  not",  Ib  a  question  to  be  de- 
termined only  on  appeal,  and  not  in  settling  the  right  to  an  appeal. 
The  garnishee  having  denied  the  right  of  plaintiff  in  execution  to 
require  the  interrogatories  propounded  to  be  answered,  and  having 
filed  answers  with  a  reservation  of  the  issue  thus  raised,  she  is  entitled 
to  have  the  action  of  the  judge  a  quo  dismissing  her  exception  and 
condemning  her  to  pay,  reviewed  on  appeal,  whatever  may  be  the  real 
merits  of  her  defense. 

We  apprehend  it  will  not  be  questioned  that  a  party  has  the  right 
under  our  Constitution  and  laws  to  take  an  appeal  when  the  amount 
involved  is  stifScient,  even  if  such  appeal  should  afterward  be  declared 
frivolous,  unless  the  case  is  within  the  prescribed  exceptions.  This 
case  is  not  in  that  category.  It  is  not  properly  a  coniession  of  judg- 
ment from  which  no  appeal  lies,  as  the  admission  of  having  money 
belonging  to  the  debtor  does  not  in  this  instance  necessarily  admit  the 
right  of  the  creditor  to  it.  The  amount  involved  is  suflScient,  the 
judgment  is  a  final  one,  and  the  appeal  was  applied  for  in  due  form 
within  the  legal  delay.  Under  such  circumstances,  it  should  have 
been  allowed. 

It  is  therefore  ordered  that  the  mandamus  issued  herein  be  made 
peremptory. 


No.  3122. — Succession  of  G.  W.   L.   Mark,  deceased — Opposition  of 
^  Heirs  to  Administrator's  Account. 

An  administrator  is  personally  responsible  to  the  heirs  for  money  which  he  has  received 
beloDginj;  to  the  estate  he  represents,  if  he  pays  the  same  to  a  person  not  aathorized  to 
receive  it. 

An  odministrator-of  an  ancillary  estate  situated  in  Louisiana,  -whom  it  is  shown  has  acted  in 
good  fidth,  onghtnot  to  he  inflicted  with  the  stdDgent  penalties  denounced  by  statute 
against  delinquent  administrators. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Duvig- 
neaud,  J.    JB.  B,  Formany  for  appellants.    Randolph,  Singleton  d: 
Browne,  for  appellees. 

Taliaferbo,  J.  The  facts  on  which  this  controversy  is  based  seem 
to  be  as  follows :  G.  W.  L.  Marr  died  in  Tennessee,  and  his  son  Richard 
became  Administrator  of  his  estate.  Lonsdale,  of  New  Orleans,  was 
indebted  to  G.  W.  L.  Marr  in  the  sum  of  $9000,  as  shown  by  three 
several  promissory  notes  of  (1000  each  held  by  Bichard  Marr,  the  ad- 
ministrator, who,  coming  to  New  Orleans  to  collect  these  notes,  found 
the  debtor  unwilling  to  make  payment  except  to  an  administrator 
appointed  in  Louisiana.  To  obviate  this  difficulty  Richard  Marr  pre- 
vailed upon  Robert  H.  Marr,  the  defendant  in  this  case,  to  take  out 
letters  of  administration  in  his  own  name,  solely,  as  it  appears,  for  the 
purpose  of  collecting  the  notes  of  Lonsdale.    This  was  effected  by 
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Robert  H.  Mnrr  as  administrator  of  the  ancillary  saccession.    Aboat 
this  time  Ricbard  Marr  was  sued  in  New  Orleans  as  indorser  of  notes 
to  the  amount  of  $20,000  with  interest.    Robert  H.  Marr  was  retained 
by  Ricliard  Marr  as  his  attorney  to  defend  the  several  suits  brought 
against  liim  on  these  notes.    The  dclense,  after  protracted  litigation, 
was  successful,  and  Richard  Marr  was  released  from  his  obligation  as 
indorser.    No  formal  account  was  ever  presented  by  the  Louisiana  ad- 
ministrator.   As  attorney  of  Richai*d  Marr  in  the  heavy  suits  brought 
against  him  in  New  Orleans,  R.  H.  Marr  thought  himself  entitled  to  a 
fee  of  $2000.    He  had  received  on  the  Lonsdale  notes  $3052.    He  paid 
Richard  Marr  as  administrator  $700,  which  left  a  balance  of  $2352 
in  his  hands.    This  balance  R.  H.  Marr  retained  to  cover  costs  of  ad- 
ministration and  fees  due  him  by  Richard  Marr,  leaving  him  to  account 
as  principal  administrator  for  the  cash  payment  made  to  him  of  $700, 
and  for  the  balance  applied  to  his  individual  debt.     At  that  time 
Richard  Marr  was  in  possession  of  a-  large  amount  of  property  and 
deemed  to  be  a  man  of  large  fortune.    He  was  administrator  of  his 
father's  estate,,  and  under  the  will  of  the  decedent  the  bulk  of  his 
estate  was  devised  to  Richard  Marr.    Under  this  aspect  of  things  the 
Louisiana  administrator  rested  securely  in  the  belief  that  no  further 
action  was  necessary  on  his  part  and  rendered  no  account.     He  testifies 
that  during  the  war  that  soon  followed  these  proceedings,  his  books 
and  papers  passed  irom  under  his  control.     That  in  1800  his  desk,  in 
which  many  of  his  valuable  papers  were  deposited,  wa^  returned  to 
him,  but  that  many  of  his  books  and  papers  were  lost,  and  have  never 
been  recovered.     Hence  he  is  unable  to  produce  any  written  evidence 
of  the  manner  or  basis  of  settlement  with  any  of  the  parties  in  interest 
in  these  transactions.    It  turns  out,  however,  that  the  grounds  upon 
which  he  predicated  his  proceedings  with  Richard*  Marr  were  wholly 
fallacious.    Richard  Marr  proved  insolvent,  the  will  of  his  father  was 
annulled,  and  he  had  been  removed  as  administrator  of  his  estate  befote 
he  put  the  Lonsdale  notes  for  collection  into  the  hands  of  R.  H.  Marr. 
Three  of  the  four  heirs  of  Gr.  W.  L.  Marr  have  brought  this  suit  to 
compel  R.  H.  Marr,  in  his  capacity  of  administrator,  to  file  his  account, 
to  produce  his  bank  book  showing  the  separate  bank  account  of  the 
snccession,  if  any  such  account  he  has  kept,  and  to  pay  to  each  of 
tliem  $3450,  with  twenty  per  cent,  per  annum  interest  for  failing  to 
make  a  separate  deposit  in  bank  of  the  funds  of  the  succession,  and 
that  he  be  condemned  to  pay  ten  per  cent,  interest  per  annum  from 
fourth  February,  le61,  for  failing  to  render  an  account.    The  court 
below  rendered  judgment  against  the  defendant  in  favor  of  each  of  the 
plaintiffs  for  the  sum  of  $406,  less  the  sum  of  $50,  paid  to  Mrs.  Toler, 
one  of  the  plaintiffs,  and  to  be  deducted  from  her  share.    From  this 
judgment  the  plaintiffs  appeal. 
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Id  tbe  year  1861  John  Marr,  one  of  the  beirs,  and  representing  the 
other  two  plaintiiis,  came  to  New  Orleans  and  received  from  R.  H.  Marr 
$1318  95  on  account  of  his  collection  of  the  Lonsdale  notes.  This  is 
established  by  John  Marr,  one  of  the  plaintiffs,  who  testified  that  the 
receipt  originally  given  by  R.  H.  Marr  to  Richard  Marr  for  the  notes  of 
Lonsdale,  and  upon  which  was  indorsed  this  payment  of  $1318  95,  is 
lost.  At  the  time  of  this  payment  to  John  Marr,  R.  H.  Marr  retained 
$700  paid  to  Richard  Marr  as  administrator,  and  also  his  portion  of  the 
proceeds  of  Lonsdale's  notes  for  the  fee  due  him  as  his  attorney 
individually.  Ho  subsequently  paid  Mrs.  Toler  $50.  The  $700  paid 
to  Richard  Marr  the  Louisiana  administrator  must  lose,  as  having  paid 
it  improvidently  to  a  person  not  authorized  to  receive  it.  $108  80  were 
allowed  him  as  commissions.  This  added  t«  the  $1378  95,  and  the 
snm  deducted  from  $3052,  the  proceeds  of  t!Ue  Lonsdale  notes,  leaves 
$1624  25,  as  ascertained  by  the  judge  a  quo,  for  distribution  between 
the  plaintiffs. 

We  think  the  judgment  correct.  Under  the  peculiar  circumstances 
of  this  case,  there  being  no  creditors  of  the  succession  in  Louisiana, 
and  the  administrator  in  this  State,  having  acted  in  good  faith,  we  do 
not  think  the  spirit  and  purpose  of  the  strongest  law  invoked  by  the 
plaintiff  require  that  its  provisions  should  be  enforced  in  this  case. 

It  is  therefor**  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  touit  be  affirmed  with  costs. 


No.  33GC. — State  op  Louisiana  v.  Wardens  op  the  St.  Lons 

Cathedral. 

Aiticle  114  of  the  constitation  directs  that  every  law  shall  exprens  it«  object  or  objects  in  it< 
title.  The  title  of  the  act  No.  68,  of  1870,  is  sihuit  on  the  question  of  the  extension  of  Uie 
jnrisdiction  of  the  Third  District  of  the  paiish  of  OrU>ans. 

St<«tion  57  of  this  act,  which  gives  Jurisdiction  to  the  Third  District  Court  of  the  parish  of 
Orleans  in  tax  suits,  is  thcrclbre  unconstitutional  and  void. 

APPEAL  from  the  Third  District  Court,  parish  of  Orleans.  Emei'son, 
J.    8.  ISelden  and  J.  P,  Hornor,  for  plaintiff  and  appellee.   CluirUs 
F»  Claiborne,  for  defendants  and  appellants. 

LuDELiNGy  C.  J*  The  plaintiff  is  seeking  to  enforce  the  collection  ot 
taxes  for  the  year  18G9,  alleged  to  be  due  by  the  defendants,  who  filed 
several  exceptions.  We  deem  it  necessary  to  notice  only  one  of  them, 
that  is  the  want  of  jurisdiction  in  Ihe  Third  District  Court  of  the 
parish  of  Orleans  to  try  the  cause,  ratione  materia*  Under  tlie  consti- 
tution the  jurisdiction  of  that  court  is  limited  to  appeals  from  justices 
of  the  peace.  Art.  83  Constitution.  It  is  contended  by  the  plaintiff 
tliat  this  jurisdiction  was  enlarged  by  act  No.  GS,  approved  sixteenth 
March,  1870.     But  the  defendants  contend  that  the  x)rovisiou  of  that 
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act  which  attempts  to  confer  jurisdiction  upon  the  Third  District  Court 
is  unconstitutional,  because  the  objects  of  the  law  are  not  stated  in  its 
title. 

We  think  the  objection  well  founded.  Article  114  of  the  Constitu- 
tion declares  that  ''every  law  shall  express  its  object  or  objects  in  its 
title." 

Hie  title  of  the  law  in  question  is  **  An  act  to  provide  a  revenue,  to 
levy  and  collect  taxes,  to  grant  and  collect  licenses,  to  provide  for  the 
creation,  appointment  and  removal  of  revenue  officers,  and  to  define 
their  duties ;  to  punish  certain  crimes  and  misdemeanors,  and  to  create 
lien  and  mortgages  in  favor  of  the  State  in  certain  cases  3  to  regulate 
the  manner  of  the  payment  of  moneys  from  the  treasury." 

Nothing  in  this  title  indicates  that  the  jurisdiction  of  the  Third  Dis- 
trict Court  wns  extended.    Section  57  of  the  act  No.  68  of  the  General 
A.«sembly  of  1870  is  therefore  clearly  unconstitutional,  null  and  void, 
^t  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  court 
«  qua  be  set  aside,  and  it  is  further  decreed  that  the  suit  be  dismissed. 


No.  2352.— F.  W.  Irvine  &  Co.  v,  R.  H.  Short  &  Co. 

Checks  on  a  bank  'which  have  been  loaned  to  a  third  party,  can  not  be  enforced  aj|;ainRt  such 
third  party  by  the  drawer  thereof  if  it  be  shown  that  they  were  paid  by  the  bank  in 
Confederate  treasury  notes,  on  deposit  in  the  bank  to  the  credit  of  the  drawer  of  the 
checks. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooleijy 
J.  Breaux  d;  Fennery  for  plaintiffs  and  appellees.  Semme^  d; 
Moitj  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  The  plaintiffs  allege  that  on  the  first  day  of  April, 
]8(:-2,  they  loaned  to  defendants  $500,  and  on  the  second  day  of  April^ 
1862,  they  loaned  them  $2000,  which  sums  have  never  been  repaid, 
although  amicably  demanded.  They  further  aver  that  **Baid  loans 
were  made  in  checks  upon  the  Merchants'  Bank"  of  New  Orleans, 
'*  which  checks  were  collected  by  and  ior  account  of  K.  H.  Short  & 
Co.,  and  that  they  were  not  collectable  in  Confederate  money." 

The  defense  is  substantially  that  the  checks  were  drawn  against 
Confederate  treasury  notes,  and  that  they  were  paid  in  said  currency. 

We  think  the  evidence  fully  sustains. the  defense.  The  plaintiff 
Irvine  in  his  testimony  says:  ^'I  called  at  the  office  of  R.  H.  Short  & 
Co.,  telling  him  I  was  leaving  some  bills  to  be  paid,  and  I  proposed 
lending  him  some  money  out  of  which  these  bills  were  to  be  paid,  and 
upon  which  I  gave  him  a  check  on  the  Merchants'  Bank  for  $2000." 
Again  he  says,  '^  the  same  time  giving  him  a  check  for  $500  on  tho 
Merchants'  Bank  of  this  city,  telling  him  he  would  receive  instructions 
from  John  C.  Bailey  to  invest  the  same  in  sugar."  In  the  event  he  did 
91 
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not,  to  pass  the  amount  to  my  credit."  Again  he  say  a:  ''The  first- 
check  of  $500  was  intended  as  a  loan  on  my  part  to  R.  H.  Short  & 
Co.,  in  the  event  thp,t  Bailey  did  not  direct  him  to  purchase  sugar. 
The  amount  of  the  bills  which  I  expected  might  have  to  be  paid  ont 
of  the  $2000  check  did  not  exceed  $300 ;  the  balance  I  expected  to 
stand  to  my  credit  on  the  books  of  R.  H.  Short  &  Co.  as  a  loan.^' 

Yalloft,  a  witness,  testifies  that  he  was  a  clerk  in  the  employ  of 
plaintiffs  *' nearly  the  wh'ole  time  they  were  here  in  business.  I  was 
the  clerk  up  to  the  time  F.  W.  Irvine  left  the  city.  I  did  all  the  col- 
lecting and  depositing  for  the  house,  with  the  exception  of  the  first 
and  second  deposits,  which  I  believe  were  made  by  Mr.  Irvine  himself. 
The  deposits  were  all  made  in  the  Merchants-  Bank.  «  •  «  The 
currency  received  by  me  was  Confederate  treasury  notes,  and  I  de- 
posited in  the  Merchants'  Bank  the  same  cun-eucy  I  received.''  *  * 
He  iurther  says :  '^  At  the  time  I  was  clerk  and  collector  for  plaintifis,. 
the  currency  circulated  and  used  in  the  city  was  Confederate  treasury 
notes." 

The  proof  in  the  record  leaves  no  doubt  that  the  checks  were  drawn 
against  Confederate  treasury  uotes,  and  were  paid  in  the  same  cur- 
rency. 

Under  the  well  settled  jurisprudence  of  this  State  the  plaintifls* 
demand  c»innot  be  enforced  by  us. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  avoided  and  reversed,  and  that  there  be  judgment  in 
favor  of  the  defendants  rejecting  plaintiffs'  demand,  with  costs  in  both. 
courts. 


No.  21120. — Joseph  Barrere  v,  Louis  Bartet. 

The  city  of  Kew  Orleans  has  absolute  and  plenary  control  of  the  disposition  of  the  markets- 
of  the  city.    The  purchaser  of  a  stall  from  the  fanner  of  a  market  is  not  bound  in  war- 
ranty to  Iiis  vendee  in  case  of  eviction  or  disturbance  by  the  city  itself. 

An  action  in  damages  -will  not  therefore  lie  against  the  vendor  of  a  stall  in  the  market  in 
cose  the  vendee  has  been  disturbed  by  the  city. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    Col-- 
lens,  J,    Samhola  d^  Dncr 08 f  for  plaintiff  and  appellee.    £,  Filleul 

and  A.  Casahat,  for  defendant  and  appellant. 

Howell,  J.  The  plaintiff,  avers  that  in  March,  18G7,  he  purchased 
from  the  defendant  the  right  of  use,  occupancy  and  enjoyment  of  two 
butcher's  stalls  in  the  St.  Mark's  market,  in  New  Orleans,  at  the  price 
of  $900,  and  with  the  express  condition  that  the  defendant,  who  was 
then  occupying  a  small  stall  adjoining  one  of  those  sold,  should  not 
sell  beef  at  said  stall }  but  that  in  violation  of  said  agreement  he  has 
continued  to  sell  beef  at  said  stall  to  the  great  injury  of  plaintiff  f  tliat 
in  violation  of  his  obligations  in  warranty  defendant  obtained,  in 
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October,  18G3,  tlio  passage  of  a  resolution  by  the  Common  Council  of 
the  city  of  New  Orleans  aathorizing  the  closing  of  a  passage  or  empty 
space  between  the  stalls  of  plaintiff  and  defendant,  and  afterwards 
caused  said  passage  to  be  closed,  thereby  evicting  plaintiff  from  the 
possession  of  one  of  his  stalls  and  serionsly  diminishing  the  value  and 
enjoyment  of  the  other,  and  he  prays  tliat  the  said  sale  be  annulled 
and  defendant  condemned  to  refund  the  price  ($900)  and  pay  damages 
to  the  amount  of  $600. 

Tlie  defense  is  a  general  denial,  with  the  averment  that  the  said 
market  belongs  to  the  city  of  New  Orleans,  which  controls  the  same  as 
it  pleases. 

Jadgment  was  rendered  in  favor  of  plaintiff*  dissolving  the  sale, 
ordering  defendant  to  take  back  the  two  stalls  sold,  restore  the  price 
($900)  and  pay  $300  damages,  from  which  defendant  appealed. 

Several  witnesses  testify  that  the  defendant  made  the  stipulation  not 
to  sell  beef  on  the  stand  occupied  by  him,  but  he  states  as  a  witness 
that  such  a  condition  was  not  suggested  until  after  the  sale  was  com- 
pleted, and  he  did  not  consent  to  it,  but  continued  his  business  without 
interruption.  Be  this  as  it  may,  we  apprehend  that  after  plaintiff's 
silence  Irom  March,  18G7,  to  January,  18G9,  Jie  can  not  successfully 
urge  thin,  if  true,  as  a  cause  for  annulling  the  sale  and  recovering 
damages  without  showing  a  clear  right  in  law  and  fact  to  such  a 
recourse  upon  defendant.  The  serious  ground  of  complaint  seems  to 
be  the  closing  of  the  passage  or  empty  space  between  the  stalls  of  the 
respective  parties,  by  which  the  joint  use  or  occupancy  of  the  two 
stalls  of  plaintiff  was  made  inconvenient.  The  property  of  the  market 
is  iu  the  city,  and  the  right  to  collect  the  daily  revenues  or  rent,  fixed 
I  by  the  city,  of  the  various  stalls  and  stands  from  the  occupants  is  sold 
at  public  auction,  the  purchaser  being  called  the  '* farmer"  or  lessee 
of  the  market,  whose  consent  is  necessary  for  the  occupancy  of  every 
I  stall,  and  who  has  the  right  to  dispossess  any  occupant  upon  failure  for 
one  day  to  pay  the  dues.  The  size,  dimensions  and  number  of  the 
I  stalls,  and  the  general  management  of  the  markets,  are  under  the  con- 
trol of  the  city,  one  regulation  being  "  that  the  *  farmer*  shall  return 
i  to  the  city  the  stands,  stalls,  and  other  appurtenances  thereto  belong- 
ing, in  the  same  good  order  and  condition  as  when  received.'' 

In  September,  1868,  the  ''  farmer  "  and  ilie  defendant  applied  to  the 
City  Council  for  the  privilege  of  closing  the  empty  space  in  question, 
which,  after  a  reference  of  the  matter  to  the  surveyor,  was  granted.  A 
remonstrance  was  presented  to  tlie  Council  by  the  plaintiff,  but  the 
action  of  the  Council  remained  unchanged,  leaving  the  matter  to  the 
fsirmer  upon  the  recommendation  of  a  committee,  to  whom  the  subject 
was  referred.  After  the  passage  was  closed  both  plaintiff  and  defend- 
ant insisted  upon  using  the  addition,  and  the  dispute  between  them 


724  SUPREME  COURT  OF  LOUISIANA, 


Barrero  v.  Bartet. 


was  decided  by  the  city  surveyor,  the  proper  olBcer,  in  favor  of  the 
defendant,  whereupon  this  suit  was  originated. 

We  are  unable  to  see  any  legal  responsibility  on  tlie  part  of  defend- 
ant towards  plaintiff  for  any  damage  which  may  have  resulted  to  the 
latter  by  this  change  in  the  condition  of  these  stalls.  The  defendant 
had  no  such  property  in  them  when  he  made  the  sale  as  to  make  him 
liable  for  any  change  afl'ecting  their  use  or  convenience,  even  thoagk 
be  may  have  petitioned  for  such  a  change.  It  is  a  matter  for  the  city 
to  regulate  in  behalf  of  the  x^ublic  interests.  It  does  not  appear  to  ns 
that  the  lessees  or  occupants  of  the  stalls  are  the  warrantors  of  the 
possession  or  profits  of  those  to  whom  they  may  sell  their  own  rights 
to  the  occupancy  of  the  stalls.  They  of  course  warrant  against  tJieir 
own  acts  which  may  interfere  with  the  enjoyment  of  what  they  sell. 
But  the  act  complained  of  here  was  the  act  of  a  public  authority,  for 
which  defendant  was  not  responsible.  The  City  Council  was  not 
bound  to  authorize  the  change  because  defendant  petitioned  for  it,  nor 
do  we  see  anything  in  the  relati  n  between  defendant  as  vendor  and 
plaintiff  as  vendee  ot  what  was  really  sold  in  this  instance  inconsistent 
with  defendant's  legal  right  to  join  with  the  ** farmer  of  the  market*' 
in  making  the  petition  for  the  change.  The  plaintiff's  tenure  is  only 
from  day  to  day,  conditioned  on  his  punctual  payment  of  the  daily 
dues  to  the  farmer,  and  not  dependent  in  any  degree  on  the  warranty 
of  the  defendant,  and  the  city,  so  far  as  the  rights  of  the  plaintiff  and 
defendant  are  concerned,  can  make  any  change  deemed  necessary,  or 
even  close  the  market,  provided  the  use  for  any  day  paid  for  by  these 
parties  is  not  molested. 

It  is  therefore  ordered  that  the  judgment  appealed  from  bo  reversed 
and  that  there  be  judgment  in  favor  of  delendant  with  costs  in  both 
courts. 

Rehearing  refused. 


No.  2327. — C.  F.  Beuens  t;.  J.  Maristany,  Jh.,  et  al. 

In  an  action  for  tlie  recovery  of  rent  the  bnrtlen  falls  on  the  lessee  of  showing  that  the 
notury  who  drew  the  lease  made  an  error  in  computing  the  rent 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Lcanmont, 
J.  jfc\  Bermudes,  tor  plaintiff  and  appellee.  Hornar  <&  Benedicty 
for  defendants  and  appellants. 

Wylt,  J.  The  defendants  have  appealed  from  a  judgment  against 
them  for  the  rent  of  the  building  No.  202  New  Levee  street. 

The  defense  is  that  the  notary  committed  an  error  in  drawing  the 
contract  of  lease;  that  the  price  of  rent  was  $35  per  month,  and  not 
$90  as  stated  in  the  act;  that  in  the  same  act  the  delendant  Maristany 
rented  Nos.  198,  200  and  202  New  Levee  street  from  James  Hill,  from 
whom  the  plaintiff'  derived  title;  that  the  real  intention  and  contract 


NEW  ORLEANS,  NOVEMBER,  1871.  7'^ 

Berens  v.  Haristany,  Jr.,  et  al. 

was  that  for  rent  of  the  three  buildings  be  was  to  pay  $125  per  month, 
the  price  of  rent  of  baildings  No.  198  and  No.  200  being  at  $90  per 
month,  and  the  building  No.  202  at  $35  per  month. 

Referring  to  the  act  of  lease  we  find  that'  James  Hill,  the  former 
owner,  leased  to  the  defendant,  J.  Maristany,  Jr.,  the  three  buildings 
as  stated  for  the  term  of  two  years,  '^  the  condition  of  this  lease  being 
that  8aid  purchaser  shall  pay  for  No.  202  the  monthly  rent  of  $90  to 
him  the  said  Hill,  and  for  Nos.  198  and  200  the  said  purchaser  shall 
pay  the  sheriff  the  monthly  rent  of  $35,  and  when  said  building  shall 
return  to  the  possession  of  said  Hill  out  of  the  custody  of  the  sheriff, 
then  for  the  term  of  two  years  from  such  date  the  purchaser  hereby 
agrees  to  pay  the  monthly  rent  of  $1*^5,  with  the  privilege  ot  releasing 
the  same  at  the  same  rate  for  two  years  more,"  etc.  It  appears  that 
Hill,  the  lessor,  never  recovered  the  possession  of  the  two  buildings^ 
as  was  anticipated.  The  defendants,  however,  were  permitted  by  the 
sheriff  to  occupy  them.  Alter  long  detention  in  the  hands  of  the 
sheriff,  the  premises  Nos.  198  and  200  were  sold  under  execution 
against  said  Hill.  It  also  appears  that  building  No.  202  was  subse- 
quently purchased  by  the  plaintiff,  in  satisfaction  of  his  judgment 
against  the  said  Hill. 

Subsequent  to  the  contract  of  lease,  the  lessor,  Hill,  and  the  lessee, 
Maristany,  entered  into  an  agreement  in  writing,  which  private  act 
was  offered  by  the  defendants  in  evidence.  This  instrument  states  Id 
sub.s.ance  that  it  is  well  understood  that  should  the  sheriff  demand  an 
increase  of  rent  lor  Nos.  198  and  200,  said  increase  is  to  be  deducted 
from  the  rent  agreed  to  be  paid  for  the  premises  known  as  No.  202 
New  Levee  street;  and  should  he  remove  the  lessee  from  possession  of 
said  buildings,  then  the  latter  was  to  be  held  no  longer  liable  for  rent 
of  No.  202,  nor  would  he  be  required  to  hold  possession  thereof. 

This  accounts  lor  the  defendants  paying  the  sheriff  rent  at  $90  per 
mouth  lor  premises  Nos.  VJ^  and  2U0,  instead  of  the  amount  stated  ia 
the  lease.  They  had  the  consent  of  the  lessor  to  pay  such  extra  price 
as  the  sheriff  might  require  for  rent  of  these  two  buildings,  and  the 
ex<■e^'8  to  be  deducted  irom  the  price  agreed  to  be  paid  for  building 
No.  202.  Besides,  this  private  act  must  have  been  drawn  in  reference 
to  the  precise  amounts  stated  in  the  lease  to  be  paid  to  the  sheriff  for 
Xos.  198  and  200,  and  to  be  paid  to  the  lessor  for  No.  202.  Now,  if  th& 
notiiry  made  a  mistake  and  reversed  the  amounts  to  be  paid  the  sheriff 
and  the  lessor  respectively,  why  did  not  the  parties  correct  this  error 
when  they  subsequently  drew  the  private  act?  Indeed,  from  the 
evi<lence  we  are  satisfied  that  the  notary  made  no  mistake. 

We  see  no  error  in  the  judgment. 
.   Judgment  affirmed* 

Rehearing  refused. 
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L^  ^7  No.  3495.— Frederick  IIonold  v.  City  op  New  Orleans. 

Tho  acts  of  1853  and  1855,  re-enacted  in  section  3344  of  the  Revised  Statatcs  of  1870,  **  which 
prohibits  the  levying  any  tax  by  any  municipal  corporation  in  the  State  on  persons 
engaged  in  selling  articles  of  their  own  monnfactare,  niaoufactnred  within  the  State,"  is 
not  repealed  or  modified  by  the  charter  of  the  city  of  New  Orleans  enacted  in  1870. 

TTho  doctrine  announced  in  City  of  New  Orleans  v.  Lusse  &,  Rhulman,  21  An.  1,  is  rea£Brmed 
by  this  decision. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Dibble,  J. 
Leovy  <&  Monroe^  lor  plaiotitt'  and  appellant.     George  8.  iMcey, 
City  Attorney,  for  defendant. 

LuDELiNG,  C.  J.  The  city  of  New  Orleans  having  imposed  a  license 
tax  on  the  plaintiff  ns  a  manufacturer  of  soap  the  latter  enjoined  the 
city  from  enforcing  the  collection  of  that  tax,  on  the  ground  that  lie  is 
exempt  from  such  taxation  by  virtue  of  the  act  of  twenty-fifth  April, 
1853,  re-enacted  in  1855  and  again  in  1870.  It  declares  that  '4t  shall 
not  be  lawful,  hereafter,  for  any  municipal  corporation  within  the 
State  to  lay  any  tax  on  persons  engaged  in  selling  articles  of  their  own 
manufacture,  manufactured  within  the  State.*^  Acts  of  185.3,  135,  No. 
IGS;  acts  of  1855,  326,  and  section  3344,  648,  Revised  Statutes  ot  1870. 

The  counsel  for  the  city  of  New  Orleans  contends  that  this  law  is 
repealed  by  the  charter  of  the  city  enacted  in  1870,  because  the 
exemption  under  that  law  is  contrary  to,  or  irreconcilable  with,  the 
provisions  of  the  said  charter. 

And  he  further  contends  that  the  exemption  law  roliea  upon  is 
unconstitutional,  because  iu  opposition  to  article  118  of  the  Co>  stitu- 
tion,  which  gives  the  General  Assembly  power  to  exempt  from  taxa- 
tion only  property  *' actually  used  for  church,  school  or  charitable 
purposes." 

l^oth  these  questions  have  been  decided  by  this  court.  In  City  of 
New  Orleans  v.  Mascaro,  11  An.  733,  it  was  contended  that  this  protec- 
tion to  domestic  manufactures  had  been  removed  by  the  provisions  of 
the  charter  of  1856,  section  102  of  winch  is  as  follows:  '^That  the 
■cit}'  of  New  Orleans  shall  have  power  to  levy  taxes,  commonly  known 
as  licenses,  upou  trades,  professions,  callings  and  other  business 
carried  on,"  etc. 

The  court  held,  in  that  case,  that  there  was  no  repeal  of  the  former 
statute  by  the  charter;  that  there  was  nothing  in  the  two  acts  which 
could  not  be  made  to  harmonize.  The  same  opinion  was  expressed  in 
Lusse  V.  Khulman,  reported  in  21  An.  1. 

The  counsel  for  the  city  does  not  question  the  correctness  of  those 
decisions,  but  he  insists  that  section  12  of  the  charter  adopted  in  1870 
■conferred  upon  the  city  greater  powers  than  the  section  102  of  the 
charter  of  1856.  Section  12  of  the  charter  of  1870  bestows  ui*on  the 
Council  the  power  '^  to  levy,  impose  and  collect  a  license  tax  upon  all 
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persons  pursaing  any  trade,  profession  or  calling,  and  to  provide  for  its 
<;ollection.''  Section  102  of  the  charter  of  1856  authorizQd  the  Council 
^'to  levy  taxes,  commonly  known  as  licenses,  upon  trades,  professions, 
callings  and  other  business  carried  on/'  etc. 

We  think  the  powers  granted  under  these  sections  substantially  the 
same«  Sectiou  12  of  the  charter  of  1870  can,  and  therefore  it  must,  be 
made  to  harmonise  with  the  statute  exempting  manufacturers  from  a 
license  tax.  The  repeal  of  laws  by  implication  is  not  favored. 
5  An.  122. 

It  is  difficult  to  believe  that  the  General  Assembly  intended  to 
repeal  section  3344  of  the  Revised  Statutes  of  1870  by  the  charter  of 
the  city,  which  was  enacted  by  it  only  two  days  after  the  re-enactment 
of  said  law.  C.  C.  arts.  17,  18,  22.  Article  118  of  the  Constitution  does 
not  command  that  all  occupations,  trades  and  callings  shall  be  taxed; 
but  that  all  persons  pursuing  a  profession,  trade  or  calling  which  is  taxed 
mast  be  taxed  equally.  There  is  no  conflict  between  the  opinions  in 
the  cases  of  Lusse  &  Rhulman,  21  An.  1,  and  the  insurance  company 
cases  recently  decided,  23  An.  449,  and  we  reaffirm  the  opinion  ex- 
pressed in  the  case  of  City  of  New  Orleans  v.  Lusse  &  Rhulman. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  affirmed,  witU  costs  of  appeal. 


No.  2394. — C03IMERCIAL  Bank  op  Kentucky  v.  Edward  Nalle  &  Co. 

From  uicl  after  the  coimnenceineiit  of  hostilities  between  the  United  States  and  the  so-called 
Confederate  States,  all  iutercoarse,  trade  and  business  was  prohibited  between  the 
inhabitants  of  the  two  sections  of  the  country.  An  indorsement  of  a  promissory  note, 
made  by  a  resident  of  the  so-called  Confederacy,  on  a  promissory  note  held  by  a 
citizen  residing  in  one  of  the  adhering  States  daring  the  late  war,  was  therefore  void 
and  not  binding  on  the  indorser. 

If  the  consideration  of  an  obligation  be  shown  to  be  Confederate  treasury  notes,  its  payment 
can  not  be  enforced  by  the  courts  of  Louisiana.    Constitution,  article  137. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Tfidard, 
J.    Hart  dc  Boberts^  for  plaintiff  and  appellant.    Ea,ee,  Foster  <&  E, 
T,  Merricky  for  defendants  and  appellees. 

Wyly,  J.  The  plaintiff  appeals  from  the  judgment  rejecting  its 
demand  against  the  defendants,  who  were  sued  as  indorsers  of  a 
promissory  note. 

The  defense  is  the  illegality  ot  tne  contract  ot  indorsement,  oecause 
at  the  time  it  was  made  at  New  Orleans,  in  18G2,  all  intercourse  was 
prohibited  between  them  and  the  plaintiff,  the  iormer  being  domiciled 
in  Kentucky  and  the  latter  in  Louisiana.  The  defendants  also  pleaded 
that  the  consideration  for  said  indorsement  was  Confederate  money. 

Both  defenses  are  established  beyond  doubt  by  the  evidence  in  the 
xecord. 

Judgment  affirmed. 
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No.  2395.— The  Southern  Dry  Dock  Company  v.  Steamship  Wm, 

Tabor  and  Owners. 

The  burden  fiills  on  the  defendant  who  sets  np  a  claim  in  reconvMition  in  danagea  caosett 
by  the  plaintiff,  who  has  failed  to  fulfill  his  contract  within  the  time  specifled,  of  showing 
that  he  ca'used  him,  the  plaintiff,  to  be  put  in  default. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Col- 
lens,  J.    B.  EgaUy  for  plaintiff  and  appellee.    J.  Ad,  Mazier  and 
JRandolph,  Singleton  dc  Browne,  for  defendants  and  appellants. 

Taliaferro,  J.  This  suit  is  brought  by  the  plaintiff  for  charges 
against  the  steamship  William  Tabor,  incurred  for  docking  the  vessel 
and  for  labor  and  materials  furnished  in  making  repairs  upon  her. 

The  defendants  plead  the  general  denial,  and  allege  that  on  or  about 
the  fifteenth  of  March,  1866,  they  entered  into  an  agreement  with 
plaintiff  to  take  said  vessel  into  their  dry  dock  in  order  to  dock  and 
repair  her ;  that  plaintiffs  did  commence  the  repairs  on  the  fifteenth  of 
March,  but  in  consequence  of  the  insufficiency  of  the  dock  and  want 
of  skill  in  those  having  the  management  of  it,  the  defendants  were 
compelled  to  wait  eighty-one  days  for  the  repairs  the  plaintiffs  had 
agreed  to  make,  the  dock  having  given  way  and  caused  delay  ia 
repairing  it.  The  defendants  on  this  ground  set  up  a  claim  for  $12, 150 
in  reconvention  as  damages  sustained  by  them  from  being  deprived  of 
the  use  of  their  vessel. 

The  plaintiff  had  judgment  for  $5017  46,  with  interest,  and  the 
defendants  appealed. 

We  think  the  defendants  have  failed  to  establish  the  making  of  such 
a  contract  as  they  allege  in  their  answer.  They  do  not  seem  to  have 
set  up  objections  to  the  correctness  of  tlie  bill  furnished,  and  it  appears 
to  be  established  by  the  evidence.  The  testimony  of  the  plaintiff  is- 
to  the  effect  that  the  captain  of  the  ship  applied  to  have  her  docked^ 
and  asked  for  nothing  more ;  that  the  docking  of  a  vessel  is  considered 
a  contract  of  itself,  the  purpose  of  docking  being  in  part  to  ascertain 
the  nature  and  extent  of  the  work  necessary  to  be  done,  and  until  this 
is  ascertained,  no  contract  can  properly  be  entered  into  regarding 
repairs.  In  some  instances  it  happens  that  no  repairs  are  made. 
From  the  nature  of  the  business  the  contract  tor  repairs  is  a  separate 
contract  from  that  of  docking.  The  delay  complained  of  seems  tu 
have  been  submitted  to  without  objection.  There  does  not  appear  to- 
have  been  a  contract  by  which  the  plaintiffs  were  bound  to  perform 
any  given  quantity  of  work  within  any  specified  time,  and  tl.ere  seem» 
to  have  been  no  putting  them  in  default  by  a  demand  on  tlie  part  of 
the  defendants  to  finish  the  work. 

The  case  was  referred,  unnecessarily,  we  think,  to  experts,  and  the 
amount  of  testimony  taken  without  any  satisfactory  result  makes  up  a 


NEW  ORLEANS,  NOVEMBER,  1871.  729 


The  Soathern  Dry  Dock  Company  r.  SteamBhip  Wm.  Tabor  and  Owners. 


rery  large  and  confased  record.  The  report  of  tbe  experts  we  think 
irrelevant.  They  disagreed  in  their  estimates,  and  the  umpire  awarded 
tbe  plaintiffs  abont  $3000.  An  exception  was  filed  to  tbe  introduction 
of  tbe  reports  of  the  several  experts  on  numerous  grounds,  which  it  is 
unnecessary  to  examine.     1  An.  332. 

We  think  tbe  judgment  of  tbe  lower  court  does  justice  between  tbe 
parties,  and  it  is  therefore  ordered,  adjudged  and  decreed  that  the 
same  be  affirmed  with  costs 

Rehearing  refused. 


No.  2370. — Isaac  Klein,  for  tbe  use,  etc.,  v.  Crescent  Citt  Rail-      28  729 

ROAD   COMPANr.  - 

To  enable  a  party  to  recover  damages  fVom  a  street  railroad  company  for  i^Jories  inflicted  by 
the  car,  -while  in  motion,  by  running  over  and  wounding  a  child,  it  must  be  shown 
afiirmatively  that  the  accident  occurred  through  the  fault  or  negligence  of  the  driver. 

APPEAL   from    the    Seventh    District    Court,  parish    of   Orleans. 
CollenSy  J.     Cotton  d:  Levy,  for  plaintiff  and  appellee.     T.  Gilmore 
and  Percy  Bohert8,  for  defendant  and  appellant. 

This  case  was  tried  by  a  jury  in  tbe  court  below. 

Howell,  J.  In  this  case,  Isaac  Klein,  in  behalf  of  bis  minor  child, 
Hemian,  claims  from  tbe  Crescent  City  Riiilroad  Company  tbe  sum  of 
forty  thousand  dollars  damages  caused  to  said  child  by  the  careless- 
ness of  the  pjiiil  company  nnd  its  employe,  the  driver  of  a  car,  by 
which  the  child  was  run  over,  resulting  in  much  suffering  and  the  loss 
of  a  leg. 

A  verdict  for  five  thousand  five  hundred  dollars  was  rendered,  and 
from  the  judgment  thereon  the  defendant  appealed. 

It  is  shown  that  tlie  child  was  run  over  a  few  fei't  below  tbe  lower 
foot-crossing  of  Seventh  and  Chippewa  streets  as  the  car  was  descend- 
ing tbe  latter  street.  A  moment  before  the  accident  occurred,  this 
child,  then  about  six  and  a  half  years  old,  was  sitting  on  the  steps  of 
bis  father's  residence,  situated  on  the  right  hand  corner  of  said  streets, 
the  steps  being  a  little  below  the  said  crossing.  He  suddenly  sprung 
from  his  seat  and  attempted  to  cross  tbe  street  immediately  in  front  of 
the  mule,  which  was  moving  at  an  ordinary  trot,  came  in  contact  with 
tbe  animal,  fell  and  was  run  over  by  one  of  the  wheels  of  the  car  on 
tbe  opposite  side  from  that  on  which  be  was  just  before  seated.  The 
driver  swears  that  be  did  not  see  the  child  until  he  was  on  the  ground, 
just  under  or  between  the  fore  legs  of  the  mule,  when  he  instantly  put 
down  the  **  brakes"  and  pulled  on  his  reins,  but  the  animal  was  so 
much  irigbtened  that  he  could  not  stop  the  headway  of  the  car  in  lime 
to  prevent  the  injury,  the  mule  giving  two  or  three  jumps  or  plungea 
92 
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forward  and  toward  tlie  left,  jerkiog  the  fi^nt  wheels  of  the  car  oflf 
the  track,  one  of  the  wheels  passing  over  the  child^s  leg  daring 
this  time. 

From  these  facts  it  seems  to  ns  the  driver  was  not  guilty  of  snch 
negligence  as  to  throw  upon  the  company  the  responsibility  for  the 
damage  sustained  by  the  child.  Its  effort  to  cross  the  street  at  an 
unusual  point,  so  closely  in  front  of  the  mule,  which,  it  is  shown^  was 
traveling  at  the  ordinary  gait,  was  so  sudden  and  rapid  that  the  driver 
had  not  time  to  avoid  the  collision  had  he  expected  its  probable  occur- 
rence, and  the  collision  so  startled  the  mule  that  the  momentum  of 
the  car  was  increased  .so  as  to  pass  it  beyond  t*te  place  of  the  contact 
where  the  child  fiell  before  the  animal  could  be  stopped. 

It  is  therefore  ordered  that  the  verdict  of  the  jury  and  the  judgment 
of  the.  court  a  qwh  be  set  aside  and  there  be  judgment  ici  iavor  of 
defendant,  with  costs  in  both  courts. 

Rehearing  refused. 

Wyly,  J.,  absent. 


No.  2832. — State,  ex  rel.  William  Durbridge,  v.  P.  J.  Pratt, 

President,  et  al. 

The  act  of  the  General  AMembly,  approved  March  19,  1870,  entitled  "an  act  to  eatahUsh  an 
additional  diatriot  court  for  the  parish  of  OrleaDB  to  define  the  Joriadiction  thereof,  and 
to  recognize  and  determine  the  Jurisdiction  of  the  existing  seven  district  conrta  for  the 
parish  of  Orleans,"  vested  in  the  Eighth  District  Court,  created  by  the  act,  exclnaivv 
jurisdiction  over  all  cases  of  injunction,  mandamus,  etc.  The  other  district  courts  of  the 
parish  of  Orleans  wore  therefore  divested  of  all  Jurisdiction  over  such  cases  from  and 
after  the  passage  of  the  act.  The  iact  that  a  Jndge  for  said  Eighth  District  Court  was 
not  appointed  and  commissioned  untQ  some  time  thereafter,  did  not  continue  the  jaria- 
diction  over  such  cases  as  the  act  vested  exclusively  in  the  Eighth  District  Court  until 
a  Jndge  was  appointed  and  qualified  therefor. 

A  Judgment  rendered  by  the  Sixth  District  Court  for  the  parish  of  Orleans,  after  the  passage 
of  the  act  creating  ttie  Eighth  District  of  the  pariah  of  Orftana,  is  therefore  nuU  and 
void,  because  the  court  was  without  juriadiction. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooley,  J. 
T,  A,  Barilcttej  for  plain titf  and  appellee.    Joseph  Homor^  for 
defendants  and  appellants. 

Howell,  J.  The  president  of  tne  Crescent  City  Live  Stock  Land- 
ing and  Slaughterhouse  Company  has  appealed  from  a  judgment 
making  peremptory  a  writ  of  mandamus  ordering  him,  in  his  ofQcial 
capacity,  to  issue  to  the  relator  certificates  of  over  a  thousand  shares 
of  stock  in  said  company. 

The  first  question  is  one  of  jurisdiction.  On  the  nineteenth  March, 
1870,  the  defendants  moved  to  transfer  this  case  to  the  Eighth  District 
Court  for  the  parish  of  Orleansi  under  the  provisions  of  ''  an  act  to 
establish  an  additional  district  court  for  the  parish  of  Orleans,  to 
define  the  jurisdiction  thereof,  and  to  recognize  and  determine  the 
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jaris  Hction  of  the  existing  Bevea  district  courts  for  the  parish  of 
Orleans/'  appi-oved  March  16,  1870,  and  promulgated  March  17,  1870, 
by  which  the  said  Eighth  District  Court  was  vested  with  the  exclusive 
jurisdiction  of  this  class  of  cases,  and  all  such  as  were  then  pending  in 
tlie  other  courts  were  ordered  to  be  transferred  thereto.  One  clause  of 
section  lour  reads  as  follows:  *' Immediately  upon  the  passage  of  this 
act  it  shall  be  the  duty  of  the  judges  of  the  Fourth,  Fifth,  Sixth  and 
Seven  til  District  Courts  for  the  parish  of  Orleans  to  transfer  to  the 
Eigiith  District  Court  for  the  parish  of  Orleans  all  suits  or  proceedings 
the  jurisdiction  over  which  is  by  this  law  vested  in  said  Eighth  Dis- 
trict Court.  The  said  Fourth,  Filth,  Sixth  and  Seventh  District  Courts 
are  divested  of  all  jurisdiction  over  such  cases,  except  for  the  purpose 
of  entering  an  order  of  transfer,  and  the  said  Eighth  District  Court 
siiall  be  and  is  hereby  vested  with  power  to  hear  and  determine  suits 
or  proceedings  so  to  be  transferred  as  if  the  same  had  been  originally 
brought  in  said  Eighth  District  Court."  The  motion  was  refused,  and 
on  the  same  day  the  judgment  was  rendered,  from  which  this  appeal 
is  taken. 

It  is  urged  that  at  the  date  of  this  motion  the  Eighth  District  Court 
was  not  organized,  the  judge  thereof  not  having  been  commissioned 
and  qualitied  until  the  twenty-fourth  of  March,  1870,  and  tha  court 
not  opened  until  the  twenty-sixth  of  the  same  mouth,  and  that  under 
tlie  provisions  of  article  83  of  the  Constitution  the  Sixth  District  Court 
could  not  be  divested  of  jurisdiction  of  this  cause  until  another  court 
was  '^provided." 

In  the  case  of  the  State,  ex  i-el.  Pontchartrain  Railroad  Company,  v. 
the  Judge  of  the  Seventh  District  Court  for  the  parish  of  Orleans,  we 
had  occasion  to  inquire  into  the  power  of  the  Legislature  to  create  the 
Eighth  District  Court  and  regulate  its  jurisdiction  and  that  of  the 
other  seven  courts  of  the  parish,  and  the  effect  of  this  law  upon  the 
cases  tben  pending  in  said  courts  and  ordered  to  be  transferred ;  and 
we  expressed  the  opinion  that  the  judges  of  said  courts  had  been 
divested  of  all  jurisdiction  over  such  cases,  except  to  render  an  order 
of  transfer  according  to  the  plain  language  of  the  act.  All  such  suiti 
pending  in  said  courts  at  the  time  the  law  was  passed  were  to  be 
immediately  transferred  to  the  Eighth  District  Court,  establislied  by 
the  said  law.  There  was  no  hiatus  in  the  judicial  power  as  contended 
by  the  counsel  for  the  relator,  as  the  law  provided  a  jurisdiction  for 
the  cases  over  which  the  previously  existing  courts  were  divested  of 
jurisdiction.  The  delay  necessary  for  appointing  a  judge  to  preside  in 
the  court  created  did  not  operate  a  suspension  of  or  hiatus  in  the  judicial 
power  which  existed  in  the  court  by  the  passage  of  the  law  creating  it, 
any  more  than  the  death  or  resignation  of  a  judge  would  have  such 
effect.    The  L^slature  having  the  power  to  enact  the  law,  the  moment 
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it  became  a  law  its  provisions  became  operative  and  binding  on  the 
jadges  named,  who  were  by  express  terms  divested  of  all  power  to  try 
any  cases  wliich  were  ordered  to  be  transferred.  The  power  of  the 
judge  of  the  Sixth  District  Court  to  hear  and  decide  this  case  was 
taken  away  and  conferred  on  the  judge  of  the  Eighth  Court,  and 
the  only  action  he  could  take  was  to  enter  an  order  transferring  the 
cause,  which  he  should  have  done.  All  else  that  he  has  done  is 
"  coram  non  judice.'** 

It  is  therefore  ordered  that  the  judgment  appealed  froAi  herein  be 
reversed  and  set  aside,  and  that  this  case  be  remanded  to  the  court 
a  quay  with  instructions  to  the  judgQ  thereof  to  transfer  the  same  to 
the  Eighth  District  Court  for  the  parish  of  Orleans,  the  relator  and 
appellee  to  pay  costs  of  appeal. 


No.  2428. — Henry  Peychaud,  Liquidator,  etc.,  v,  J.  B.  Hood. 

Any  agreement  made  between  the  officers  and  the  stockholders  of  an  insurance  company  as 
to  the  liability  of  the  stockholders  on  their  stock  notes  can  not  affect  creditors. 

A  person  -who  has  been  regularly  appointed  liquidator  of  an  lusarance  company,  has  th« 
legal  right  to  sue  for  and  stand  in  judgment  in  cases  where  the  company  are  seeking  to 
enforce  payment  of  the  stock  notes  held  by  the  company. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  ThMrd,  J, 
J..  <&  P.  Bohei%  for  plaintiff  and  appellee.     Gibson  <&  Austin,  for 
defendant  and  appellant. 

LuDELiNG,  C.  J.  This  suit  is  instituted  by  the  liquidator  of  the 
Great  Southern  and  Western  Life,  Accident,  Marine  and  Fire  Insurance 
Company  to  recover  from  the  defendant  nine  hundred  dollars,  being 
an  assessment  of  twenty  per  centum  on  the  unpaid  portion  of  his 
stock  note,  in  order  to  meet  the  liabilities  of  the  company.  For 
answer  the  defendant  admits  that  he  subscribed  to  the  stock  referred 
to  in  plaintiff's  petition,  but  he  avers  there  was  a  distinct  and  positive 
understanding  between  himself  and  the  president  of  the  company  that 
he  was  not  to  be  held  in  any  manner  liable  for  the  amount  of  his  sub- 
scription; that  the  said  president  only  wanted  his  influence  in  the 
company ;  and  it  was  agreed  that  he  should  not  incur  liability  on  the 
same.  He  further  avers  that  the  note  was  not  to  be  used  and  that  it 
has  not  been  legally  transferred,  and  that  plaintiff  has  no  right,  title 
or  interest  in  it ;  and  that  the  note  was  given  without  consideration. 
An  amended  answer  was  subsequently  filed,  alleging  that  when 
defendant  '*  became  a  stoMskholder  in  the  company  of  which  the  plain- 
tiff herein  is  liquidator,  he  was  in  error  as  to  the  amendment  to  said 
charter,  and  that  said  amendment  has  caused  the  release  of  stock- 
holders of  the  capital  stock  of  said  company  and  caused  in  a  great 
manner  the  insolvency  of  the  company."    And  he  further  avers  that 
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the  ameDdmeDt  was  not  concurred  in  by  all  the  stockholders,  of  which 
fact  he  was  ignorant  at  the  time  he  subscribed  for  the  stock,  and  that 
"beiug  uninformed  and  ignorant  of  the  effect  of  said  amendment  at 
the  time  of  his  subscription,  ho  subscribed  through  error/'  and,  there- 
fore, lie  claims  to  be  released. 

The  agreement  between  stockholders  and  the  officers  of  the  com- 
pany as  to  the  liability  of  the  stockholders  on  their  stock  notes,  can 
not  affect  creditors.  Stockholders  are  liable  ibr  contributions  on  their 
unpaid  stock.    10  R.  440. 

The  plaintiff  is  admitted  to  be  the  liquidator  of  the  company;  as 
such  he  had  authority  to  bring  this  suit.  5  An.  740;  2  R.  573;  Cucullu 
V.  The  Union  Insurance  Company. 

The  amendments  of  the  charter  so  as  to  authorize  the  company  to 
change  its  name  and  to  take  fire  and  marine  risks,  seem  to  have  been 
regularly  made,  and  the  new  name  of  the  company  clearly  indicated 
this  change.  Tiie  defendant  became  a  stockholder  long  after  the 
charter  had  been  amended.     There  is  no  merit  in  the  defense  set  up. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  aifirmed,  with  costs  of  appeal. 


28   78S 

No.  2930. — The  State  of  Louisiana  v.  The  Heirs  of  Zaciiary  White.     ,JLJ^ 

The  prescription  of  five  years  applies  as  well  to  promissory  notes  given  in  favor  of  the  State 
as  to  those  ia  favor  of  private  parties.  See  Grabani,  Auditor,  v.  G.  W.  &.  J.  T.  Tigner 
et  aL,  ante  page  570. 

A  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Lean- 
i\  mont,  J.    Simeon  Belden,  Attorney  General,  for  the  State.     Wool- 
dridge  &  Ihomas,  for  defendants  and  appellees. 

Taliaferro,  J.  The  plaintiff  sues  on  a  promissory  note  for  the 
sum  of  $1207  29  with  interest.  The  note  bears  date  sixteenth  July, 
1853,  and  is  made  payable  two  years  after  date,  at  the  office  of  the 
Auditor  of  Public  Accounts,  to  the  State  Treasurer. 

The  defense  is  prescription.  Judgment  was  for  defendants,  and 
plaintiff  appealed. 

It  is  clear  that  the  note,  upon  its  face,  is  prescribed,  but  the  question 
raised  is,  does  prescription  run  against  the  State?  In  the  case  of  J. 
Graham,  Auditor,  v,  G.  W.  &  J.  T.  Tignor  et  al.,  decided  by  this  court  ' 
at  its  late  term  at  Monroe,  suit  was  brought  on  promissory  notes  of  the 
same  character  of  that  sued  on  in  the  present  case.  The  question  was 
there  decided  in  the  affirmative. 

For  the  reasons  assigned  in  that  case,  it  is  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  district  court  be  affirmed^  with  costs. 
See  23  An.  p.  570. 
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110  288  No.  2515. — Succession  of  Willia3I  S.  Steele. 

The  valae  of  improvements  placed  npcn  community  property  after  its  di«solation  can  not  bo 
taken  into  account  in  the  settlement  of  the  succeHidun.  In  such  aicaae  it«  actual  valac. 
or  what  it  will  sell  for,  is  to  be  taken  as  the  basis  of  the  account  without  reference  to  the 
original  cost  or  the  cost  of  any  improvements  made  upon  it. 

If  the  separate  estate  of  either  the  husband  or  the  wife  has  been  increased  or  improved 
during  the  marriage,  the  other  spouse  or  his  or  her  heirs  shall  be  entitled  to  the  leward 
of  the  one-half  of  the  value  of  the  increase  or  amelioration,  provided  it  bo  shown  that 
^  such  increase  or  amelioration  was  the  result  of  common  labor,  expense  or  indnstzy.    But 

if  it  be  shown  Uiat  such  increase  or  aniclioiation  was  owing  to  the  ordinal  y  course  of 
tilings,  or  the  rise  in  the  value  of  property,  then  and  in  such  case  there  shall  be  no  re- 
ward.   B.  C.  C.  3408. 

If  by  testamentary  disposition  the  wife  has  been  appointed  testamentary  executrix  and  given 
the  usufruct  of  the  whole  estate  of  her  husband,  she  may,  on  the  application  of  the  heirs 
or  the  legatees,  be  required  to  give  security. 

APPEAL  from  the  Parisli  Court  of  Jeflfersou.  Breuning,  Parish  Judge. 
N,  Commandeur  and  22.  King  Cutler,  for  appellant.  Mt/,  Dufjac,  lor 
appellee. 

Howell,  J.  This  controversy  involves  oppositions  to  two  accounts, 
original  and  supplemental,  filed  by  the  testamentary  executrix,  and  the 
rights  of  certain  legatees  under  the  provisions  of  the  will  of  deceased. 

The  original  account  contains  a  statement  of  the  real  estate  of  t!ie 
community,  inventoried  at  $2500,  and  movables  inventoried  at  $46,  and 
of  the  separate  property  of  the  deceased,  consisting,  first,  of  the  pro- 
ceeds of  property  expropriated  to  the  city  of  New  Orleans  amounting 
to  $2500,  from  which  is  deducted  amount  of  vouchers  one  and  two 
($108  Old),  leaving  $2391  34  net,  and  second,  proceeds  of  Magnolia 
street  property  belonging  to  the  decedent  before,  and  improved  and 
sold  after  marriage  for  $4000,  one-fourth  cash,  balance  in  three  notes 
of  $1000  each,  from  which  is  deducted  cost  of  improvements  and  ex- 
penses as  per  vouchers  three  to  ten  ($2547  35),  leaving  $1452  65  net, 
making  the  separate  assets  amount  to  $3843  99 ;  from  this  are  deducted 
$1800,  amount  of  two  mortgage  notes  executed  by  the  deceased  before 
and  paid  after  marriage,  as  per  vouchers  eleven  and  twelve,  $53ri 
funeral  expenses,  as  per  vouchers  thirteen  to  fifteen,  $439  10,  judicial 
charges,  as  per  vouchers  sixteen  to  eighteen,  and  $100  for  probable 
additional  costs,  leaving  $974  89  as  separate  funds,  but  entered  or 
described  in  the  account  as  due  by  the  community  to  the  succession. 
The  executrix  then  credits  herself  with  $1000,  brought  in  marriage  by 
her,  and  $202  bills  paid  by  her  as  per  vouchers  nineteen  to  twenty- 
three,  from  which  she  deducts  the  rents  of  community  property 
collected  by  her,  $273,  less  $90,  paid  for  repairs,  as  per  voucher  twen- 
ty-four, leaving  a  balance  in  her  favor  of  $1019,  to  the  extinguishment 
of  which  she  applies  the  above  balance  of  $974  89,  leaving  a  deficit  of 
$44  11  to  be  paid  her  out  of  the  community  before  dividing  it  between 
herself  and  the  heirs,  and  she  claims  the  full  ownership  of  the  one-half 
of  the  remaining  community  property  as  survivins:  widow  and  the 
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usafract  of  tlio  other  Imlf  iiuder  the  will.  The  Bupplemental  account 
simply  consists  of  items  of  tnxes  and  insurance  paid  by  her  as  per 
vouchors  twent.v-fivc  to  tliirty-five,  nud  increasing  the  amount  due  her 
from  $41  11  toa^i^i  21. 

The  iatlier  and  hiothers  of  the  decedent,  named  as  legatees,  oppose 
both  accounts  as  incorrect  in  this,  that  to  tbe  community  property 
.should  bo  added  8800  for  a  house  erected  thereon,  and  several  articles 
specially  described  and  yalued  at  $283,  and  to  the  separate  property  a 
watch  and  chain  worth  $125;  that  the  sum  of  $700  due  by  Mr.  and 
Mrs.  Bremer,  and  $500  due  by  Mr.  and  Mrs.  Heffernan,  are  omitted; 
that  nothing  is  due  to  the  widow,  and  the  sums  shown  by  the  various 
vouchers,  except  numbers  one,  two,  sixteen,  seventeen  and  eighteen 
nre  unfounded  in  law  or  charged  to  the  wrong  estate,  and  the  father 
.'isks  to  be  put  in  possession  of  one-third  of  the  succession  bequeathed 
to  him,  and  the  brothers  ask  that  the  widow  furnish  bonds  as  usufruct- 
uary of  the  residue.  The  appraisers  and  parish  recorder  oppose, 
* 

claiming  their  fees,  which  are  admitted.  The  parish  judge  rendered 
judgment  allowing  the  fees  of  the  appraisers  aud  recorder  out  of  the 
sum  reserved  for  costs,  increasing  the  amount  in  favor  of  the  widow  to 
$483  21,  to  be  paid  out  of  the  community  property,  thu  a* absorbing  all 
the  separate  property  of  the  husband,  recognizing  her  as  owner  of 
one-half  of  the  community  property,  and  entitled  to  th«  usufract  of 
the  other  half  thereof  under  the  will,  as  not  exceeding  tho  disposable 
portion,  aud  homologating  the  account  as  thus  amended  at  the  costs  of 
the  heirs,  who  have  appealed. 

The  i*ecord  contains  a  large  mass  of  irregular,  confused  unnecessary 
proceedings,  and  irrelevant,  conflicting  evidence,  out  of  which  it  is 
diHicult,  if  not  impossible,  to  ascertain  and  adjust  the  rights  of  the 
parties,  and  we  have  given  the  foregoing  analysis  of  the  accounts  and 
judgment,  which  we  can  neither  sustain  nor  amend,  in  order  that  our 
views  of  tho  law  applicable  to  the  issues  involved  ma^'  be  understood 
in  tho  construction  of  another  and  more  correct  account. 

Tiiu  demand  that  the  value  of  a  house,  erected  on  the  community 
property,  should  be  added  to  the  account  can  not  prevail,  as  the  prop- 
erty exi!i>ting  in  kind  must  be  aotounted  for  at  its  actual  value,  or  what 
it  may  sell  for,  without  reference  to  the  original  cost  or  the  cost  of  any 
:i(1<litions.  As  to  the  several  articles,  which  it  is  alleged  should  be 
accounted  for,  the  evidence  shows  that  some  belonged  to  the  widow 
and  others  were  disposed  of  by  the  husband  prior  to  his  death.  The 
proof  shows  that  Dennis  Heft'ernan  owes  the  succession  $400,  not  em- 
braced in  either  inventory  or  account.  His  acknowledgment  of  this- 
indebtedness  is  conclusive  against  him  in  favor  of  the  succession,  and 
is  one  of  its  assets  to  be  accounted  for.  The  amount  due  by  F.  W. 
Bremer  is  shown  to  be  due  to  the  widow  in  her  own,  right.    Vouchers 
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one  and  two  are  admitted  as  properly  dedacted  irom  tb*^  «uni  received 
Irom  the  city  for  tlie  expropriAtion  of  the  Clara  street  (separate)  prop- 
erty,  tlie  amount  of  wLicIi  was  $2300,  instead  of  $2500,  as  put  down  in 
the  account,  and  the  deduction  as  above  makes  the  balance  $2191  34 
The  vouchers  three  to  ten  purport  to  be  for  the  cost  of  improvements 
put  on  the  Magnolia  street  (separate)  property  during  the  marriage.  It 
was  purchased  and,  from  the  evidence,  paid  for  prior  to  the  marriage, 
jind  is  stated  by  the  agent  of  the  legatees  and  heirs  to  have  been  then 
(December,  1859,)  worth  $1200,  and  was  sold  in  1867,  just  before  the 
decease,  ior  $4000,  and  the  widow  contends  that  the  value  thereof  was 
enhanced  to  the  extent  of  the  cost  of  the  improvements  as  per  above 
vouchers,  amounting  to  over  $2500,  leaving  the  separate  interest  of  the 
succession  therein  about  $1400.  The  rule  on  this  subject  is  found  in 
article  2403  R.  C.  C,  which  reads:  "when  the  separate  property  ot 
cither  the  husband  or  the  wife  has  been  increased  or  improved  during 
the  marriage,  the  other  spouse,  or  his  or  her  heirs,  shall  be  entitled  to 
the  reward  of  one-half  of  the  value  of  the  increase  or  ameliorations,  if 
it  be  proved  that  the  increase  or  ameliorations  be  the  result  of  the 
common  labor,  expenses  or  industry,  but  there  shall  be  no  reward  due 
it  it  be  proved  that  the  increase  is  due  only  to  the  ordinary  course  of 
things,  to  the  rise  in  the  value  of  property  or  to  the  chances  of  trade." 
The  mode  of  nscertaioing  this  augmeut-iition  is  announced  in  tlie  CAse 
of  Babin  v,  Nolan,  4  R.  278 ;  G  R.  503  j  8  R.  181 ;  10  R.  373,  and  approved 
in  12  R.  385;  2  An.  30;  3  An.  Gil,  and  6  An.  034.  It  is,  to  estimate 
the  property  according  to  its  value  at  the  time  of  tlie  dissolution  of  the 
community',  but,  if  ])ossible,  in  the  situation  in  which  it  wn;s  at  tlie 
time  of  the  maiiiuge,  and  then  its  real  value  with  all  the  improvements 
thereon  in  the  condition  in  which  it  was  at  the  time  of  the  dissolution 
of  the  community,  and  the  difference  between  the  two  estimations  will 
form  the  increase,  for  one-half  of  which  the  surviving  spouse  should 
be  compensated  in  the  settlement  of  the  community,  acconlinj;  to  the 
article  above  quoted.  As  the  property  in  this  case  did  not  exist  in  kind 
at  the  dissolution  of  the  community,  and  the  husband  had  received 
one-fourth  of  its  proceeds  prior  to  liis  death,  and  the  widow  acknowl- 
edges possession  of  two  of  the  three  notes  given  for  the  balance  of  the 
price,  this  price  must  be  taken  as  one  of  the  estimations  and  the  oilier 
estimation  must  be  of  it,  in  its  condition  at  the  time  of  the  marriage: 
that  is,  ascertain  its  vaiue  at  the  time  ot  the  sale  by  the  deceased  in 
the  condition  in  which  it  was  at  the  date  of  the  marriage,  and  the  dif- 
farence  between  this  estimation  and  the  sum  for  which  it  was  sold  will 
be  tlie  increase,  for  one-half  of  which  the  widow  is  to  be  compeusiited, 
and  the  balance  of  the  said  price,  consisting  of  the  whole  of  the  first 
estimation  and  half  of  the  difference  between  it  and  the  whole  price, 
will  belong  to  the  succe&eion. 
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Voucher  eleven,  objected  to,  is  a  note  for  $1000  made  by  the  husband 
before,  but  paid  after,  marriage,  and  in  the  absence  of  proof  is  pre- 
sumed to  have  been  paid  with  community  funds,  and  is  a  charge  in 
favor  of  the  community  against  the  succession.  Voucher  twelve  is  a 
note  for  $800  paid  prior  to  marriage,  and  should  not  appear  in  the 
account.  Vouchers  thirteen  and  fourteen  are  objected  to  only  as 
charges  against  the  succession.  They  are  funeral  charges,  incurred 
after  death,  and  are  debts  of  the  succession.  R.  C.  C.  Voucher 
fifltocn  is  a  receipt  for  $400,  cost  of  building  a  tomb,  after  the  decease,, 
and  is  not  allowable  out  of  the  means  of  the  estate,  as  it  forms  no  part 
of  the  funeral  expenses  and  should  not  be  in  the  account.  See  19  L. 
426.  Vouchers  sixteen^  seventeen  and  eighteen  are  not  opposed. 
Vouchers  nineteen  to  twenty-three  are  physicians'  and  druggists'  bills, 
some  before  and  some  during  the  last  illness  of  the  deceased,  and  there 
being  no  contest  as  to  privilege,  are  allowable  as  debts  of  the  commn- 
nity.  Voucher  twenty-four  is  for  repairs  to  the  community  property 
after  the  decease  and  was  properly  deducted  from  the  rents.  Vouchers 
twenty-five  and  twenty-six  are  for  taxes  on  community  property  paid 
prior  to  the  death  of  the  husband  and  can  have  no  place  on  the 
jiccount,  the  revenues  or  use  of  the  property  meeting  all  such  expendi- 
tures. Vouchers  twenty- seven  to  thirty-five,  except  No.  33,  are  for 
taxes  and  insur.mce  subsequent  to  the  decease,  and  their  disposal  is 
<]ependeut  on  the  question  of  usufruct,  to  which  we  will  come  pre- 
sently. Voucher  thirty-three  is  a  notarial  bill  paid  during  the  niar- 
liai^e  and  should  not  be  in  the  account.  There  is  no  express  opposition 
to  the  item  of  $1000  cash  brought  into  marriage  by  the  wife,  but 
evidence  has  been  introduced  sufficient  to  establish  its  correctness. 
The  opposition  to  the  fees  of  counsel  is  waived. 

The  will  is  in  the  following  words :  **  I  do  hereby  make  and  con- 
stitute my  beloved  wife,  Barbara  Grau,  to  be  my  sole  executrix,  giving 
ber  hereby  full  seizin  and  detainer  of  all  my  estate.  In  case  my 
father,  now  in  Ireland,  should  survive  me,  I  will  and  bequeath  to  him 
the  portion  of  my  estate  to  which  he  shall  be  entitled  by  the  laws  of 
Louisiana.  I  will  and  bequeath  to  my  said  wife  surviving  me,  and  in 
case  she  should  not  again  marry,  the  usufruct  of  all  the  estate  and 
property  I  may  die  possessed  of,  to  be  by  her  enjoyed  during  her  natural 
life,  and  at  her  death  or  in  case  of  her  marriage  again,  I  make  and 
constitute  my  said  father,  James  Steele,  and  in  case  of  his  decease 
anterior  to  hers,  then  to  my  brothers,  Hugh  Steele,  John  Steele  and 
Harper  Steele  and  Robert  Steele,  or  the  survivors,  to  be  by  them 
equally  enjoyed  and  the  property  divided  between  them  as  my  residu- 
ary legatees;  hereby  revoking  all  former  wills  and  codicils  by  me 
heretofore  made,  holding  these  presents  alone  valid." 

Though  somewhat  obscurely  drawn,  we  must  construe  the  foregoing 
93 
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to  give  to  tlie  father,  who  was  alive  at  the  date  of  the  testator's  deaths 
one-third  of  the  latter's  estate  and  the  usufruct  of  the  balance  to  the 
wife  during  her  life  or  widowhood,  and  then  the  property,  which  is. 
subject  to  the  usufruct,  to  pass  to  the  father  or  his  brothers  as  named 
in  the  will. 

After  the  payment  of  the  debts,  one-third  of  the  succession,  consist- 
ing of  all  the  separate  property  of  the  husband  and  one-half  of  the 
community  property,  must  be  delivered  to  the  father  and  the  other 
two-thirds  to  be  held  in  usufruct  by  the  widow  under  the  will.  In 
making  this  partition  the  father  must  bear  his -proportion  of  the  taxes- 
and  insurance  on  the  property  partitioned  accruing  since  the  death  of 
the  testator. 

To  sum  up.  The  account  should  set  forth  the  community  property 
and  funds;  the  separate  property  or  estate  of  the  deceased,  less  one- 
half  of  the  increased  value  thereof  caused  by  improvements  made  by 
the  community ;  the  community  debts  to  be  paid  out  of  the  community 
funds,  and  the  charges  against  the  succession  or  separate  estate  proper 
of  the  deceased  to  be  paid  out  of  said  succession  or  estate,  and  the 
partition  made  as  above  stated,  the  widow  to  furuish  security  to  be, 
Hxed  by  the  judge  below  j  and  for  this  purpose 

It  is  ordered  thai  the  judgment  appealed  from  be  reversed  and  thi& 
cause  remanded  to  the  lower  court,  and  the  executrix  required  to  file 
an  account  in  accordance  with  the  foregoing  views  and  the  necessary 
proceedings  had  in  accordance  with  law ;  costs  ot  appeal  to  be  paid 
by  the  widow  and  appellee. 


No.  2425. — Wallace  &  Co.  v,  J.  J.  Marion. 

An  Action  to  enforce  the  payment  of  a  debt  can  not  be  defeated  bj  a  percniptorj-  exception.. 

that  the  action  ahouhl  be  one  for  the  aettlemcut  of  a  partnership,  unices  it  bo  shown 

affirmatively  that  a  partncrsliip  exists. 
A  defense  in  reconvention  founded  on  an  agreement  that  the  defentlant  was  to  have  five  per 

cent,  on  the  amount  of  the  net  profits  of  the  establishment  as  a  salary  as  clerk  in  the 

store  can  not  be  enforced  until  the  debts  due  it  are  collected. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  CoUens,  J. 
Qrant'd;  FellmceSj  for  plaintiffs  and  appelleis.     Kooniz  d:  JlUioUj 
for  defendant  and  appellant. 

Howell,  J.  Plaintiffs  cLaim  the  sura  of  $490  62  as  cash  loaned  to 
the  defendant,  who  pleads  a  reconventional  demand  for  a  balance  due 
him  in  the  net  x)rofits  of  the  house  of  Wallace  &  Co.  under  an  agree- 
ment between  the  parties.  He  also  filed  what  he  terms  a  peremptory 
exception  that  this  suit  should  be  for  a  settlement  of  partnership.  This 
exception  was  properly  overruled,  as  the  written  agreement  between 
the  parties  declared  that  no  partnership  existed  or  was  established 
between  them* 
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Tbe  BUDpL  claimed  is  the  amount  drawn  by  defendant  in  excess  of  the 
amount  which  was  gnaranteed  to  him  as  a  salary  under  the  agreement. 
According  to  this  agreement,  defendant  was  to  receive  as  a  salary  five 
per  cent,  on  the  net  profits,  which  per  cent,  was  guaranteed  to  make  a 
specified  amount.  The  profits  were  to  be  ascertained  by  taking  an 
account  of  the  stock  at  the  expiration  of  the  term  of  employment,  but 
the  debts  due  the  firm  at  the  time,  in  which  the  defendant  is  interested, 
shtfll  be  collected  in  ordinary  course  by  the  firm,  and  not  estimated 
w^ith  the  ptock. 

It  is  shown  that  at  the  date  of  the  trial  of  this  suit  in  the  court 
below,  debts  to  a  large  amount  were  uncollected ,  and  that  the  6um 
received  by  defendant  exceeded  the  guaranteed  amount  of  the  net 
profits  by  the  sum  claimed ,  and  that  five  per  cent,  on  the  profits  as 
shown  by  the  stock  and  sales  would  not  make  the  sum  guaranteed.  By 
the  terms  of  the  ogreement,  defendant  is  not  entitled  to  five  per  cent, 
on  the  outstanding  debts  until  they  are  collected,  and  hence  if  he  has 
<Irawn  or  received  a  greater  sum  than  was  due  him  at  the  expiration  of 
liis  term  of  service,  he  can  be  made  to  return  the  excess.  Non  con 
8 tat  that  these  debts  will  ever  be  collected.  He  must,  under  his  agree- 
ment, wait  until  enough  is  collected  to  make  the  five  per  cent,  thereon 
equal  the  sum  guaranteed,  and  then  he  may  demand  five  per  cent,  on 
all  sums  thereafter  collected.  Upon  this  principle  the  judgment  in 
favor  of  plaintifis  is  correct. 

Judgment  affirmed. 
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No.  3336. — FniTZ  Huppenbauer  v.  Louis  Durlin.  J5-J5!' 

If  the  appeal  has  been  talcen  and  filed  in  the  appellate  court,  notwithstanding  it  has  been 
dismisscHl  by  the  Judge  a  qtu>,  on  tbe  ground  that  the  surety  on  the  bond  is  not  good, 
then  and  in  such  case  the  appeal  will  be  dismissed  on  motion  for  want  of  a  bond. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooley,  J. 
Winch  (&  llvft,  for  plaintiff  and  appellant.  Sogers  &  Blanc,  for 
defendant  and  appellee. 

LuDELiXG,  C.  J.  A  motion  to  dismiss  the  appeal  has  been  made  on 
the  following  among  other  grounds,  to  wit :  That  the  appeal  was  dis- 
missed by  the  district  judge  because  a  sufficient  bond  had  not  been  given. 

The  record  shows  that  an  order  for  a  suspensive  appeal  was  granted 
and  the  ainount  of  a  bond  for  same  was  fixed.  A  bond  was  executed, 
but  on  a  rule  to  show  cause  why  the  appeal  should  not  be  dismissed 
and  an  execution  issue,  on  account  of  the  worthlessness  of  the  security, 
tlie  district  judge  adjudged  the  security  not  good,  and  dismissed  the 
appeal.    We  must  dismiss  the  appeal  for  want  of  a  bond. 

Ic  is  therefore  ordered  that  the  appeal  be  dismissed,  at  appellant's 
costs. 

Rehearing  refused. 
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No.  2777. — City  op  New  Orleans  v.  J.  M.  HorLE  et  als. 

Conceding  tliat  the  act  of  1818  confeiTod  Ti]>on  the  city  of  New  OrleanB  the  monopoly  of 
keeping  powder  magazines  in  the  State  of  Louisiana,  yet  that  act  has  been  so  modified 
by  subsequent  acts  of  the  General  Assembly  as  to  confer  the  same  anthority  on  other 
corporations  of  the  State;  and  is  to  that  extent  repealed,  and  the  monopoly  is  therchy 
revoked. 

Therefore,  since  the  passage  of  acts  subseqaent  to  the  act  of  1818,  which  confer  on  other 
corporations  of  the  State  the  right  to  keep  jMwder  magazines,  the  city  of  Kew  Orleans 
can  not  maintain  an  injunction  against  any  person  who  may  be  keeping  a  i>owder  maga- 
£ino  in  any  other  part  of  the  State,  nor  can  the  cit3'  maintain  an  action  in  damages 
against  such  person. 

APPEAL  from  fbe  Fourth  District  Court,  parish  of  Orleans.  Theard, 
J,  George  S.  Lacey,  Citj'  Attorney,  for  appellee.  Hays  <£•  Nmo,  for 
defendants  and  appellants. 

LuDELiNO,  C.  J.  The  city  of  New  Orleans,  alleging  that  she  had 
the  exclusive  right  to  keep  powder  magazines  in  the  State  of  Louis- 
iana, avers  that  the  defendants  have  infringed  this  right  and  damaged 
her  to  the  amount  of  $10,000,  for  which  she  prays  judgment,  and  she 
obtained  an  injunction  to  restrain  them  from  infringing  upon  siiid 
exclusive  right  in  tiie  future. 

There  was  judgment  in  favor  of  the  city  for  $500,  and  perpetuating 
the  injunction ;  and  the  defendants  have  appealed. 

The  plaintiff  relics  upon  the  act  of  the  Legislature,  passed  in  1818, 
to  establish  her  exclusive  right  to  keep  powder  magazines  within  tlie 
borders  of  the  State  of  Louisiana. 

We  do  not  deem  it  necessary  to  decide  whether  that  act  created  a 
monopoly  in  favor  of  the  city  in  the  State  of  Louisiaua  or  not,  because 
by  subsequent  acts  of  the  Legislature  the  power  to  keep  powder  maga- 
zines has  been  conferred  upon  other  municipal  corporations  in  the 
State,  and  to  that  extent  tliQ  act  of  1818  would  be  repealed,  if  in 
conflict  with  the  later  laws  enacted  by  the  Legislature. 

The  fourth  section  of  the  act  entitled  "An  act  to  organize  and  de- 
fine the  authority,  duties  and  functions  of  the  police  jury  ot  the  paiish 
of  JeiTerson,"  passed  in  1834,  declares  ^*that  the  said  police  jury  is 
hereby  vested  with  lull  power  and  authority  to  order  and  make  such 
rules  and  regulations  as  they  may  deem  expedient  and  proper  for  legu- 
latiiig  the  poiice  of  powdei*  magazines."  And  the  eighteenth  section 
of  the  same  act  declares  ''that  aU  laws  or  parts  of  laws  contrary  to 
the  provisions  of  this  act  be  and  the  same  are  herebj'  repealed  so  far 
as  relates  to  the  parish  of  Jefferson.*'  In  1839  the  Legislature  passed 
an  act  entitled  "An  act  relative  to  the  police  jury  and  to  the  roads 
and  levees  in  the  parish  of  St.  Bernard,"  etc.,  which  contains  pro- 
visions similar  to  those  above  quoted.  The  act  of  1840,  entitled  *'  An 
acL  to  create  a  separate  police  jur3'  for  that  part  of  the  parish  of  Or- 
leans  situated  on  the  right  bank  of  the  Mississippi,"  conferred  upon 
fiaid  police  jury  "  the  same  powers "  and  subjected  it  to  the  "  same 
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daties  as  the  police  jaiies  of  otlier  parishes  of  the  State/'  We  ai«e 
therefore  of  opinion  that  even  if  the  act  of  1818  conferred  the  exclu- 
sive right  of  keeping  powder  magazines  to  the  city  of  New  Orleans, 
this  monopoly  has  been  revoked. 

As  the  Legislature  has  the  power  to  abolish  the  charter  of  the  city, 
it  can  not  be  seriously  doubted  that  it  could  revoke  a  part  of  the 
powers  or  privileges  conferred  upon  the  municipal  corporation. 

We  do  not  deem  it  necessary  to  decide  whether  or  not  a  municipal 
corporation  can  exercise  police  powers  beyond  its  corporate  limits. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict  court  be  avoided  and  reversed;  that  the  injunction  be  set  aside, 
and  that  the  plaintiff's  demands  be  rejected,  with  costs  of  both  courts. 


No.  2329. — Succession  of  Isabella.  GtRANt — J.  A.  P£el  v.   Davii> 

Grant,  Administrator. 

The  administrator,  in  answer  to  a  snit  to  enjoin  the  sale  of  property  Inventoried  aa  belon^n^ 
to  the  sncceasion,  may  allege  and  show  the  simulated  character  of  the  plaintiff's  title. 
If,  however,  it  be  shown  on  trial  that  the  plaintiff's  title  was  fraudulent,  but  not 
simulated,  then,  and  in  that  case,  the  administrator  could  only  have  its  nullity  pro- 
noonced  by  direct  action. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Duvig- 
neaud,  J.  Hornor  <&  Benedict  and  G.  L,  Ball,  for  plaintiff  and 
appellant.     T.  A.  Bartleitey  for  deiendant  and  appellee.  • 

Taliaferro,  J.  The  defendant  having  received  the  appointment  of 
administrator  of  the  estate  of  his  deceased  daughter,  Isabella  Grant, 
and  caused  an  inventory  of  her  succession  to  be  taken,  the  plaintiff,, 
who  alleged  that  he  was  the  owner  of  the  property  inventoried  and 
claimed  to  have  possession  of  it,  sued  out  an  injunction  to  restrain  the 
administrator  from  interfering  with  it,  and  prayed  in  his  petition  that 
he  have  judgment  recognizing  his  ownership  and  that  the  injunction 
be  perpetuated. 

The  administrator  answered  by  a  special  denial  of  the  alleged 
ownership  of  the  plaintiff  and  charged  that  if  any  sale  of  the  property 
was  ever  made  to  him  by  the  decedent,  as  pretended  by  plaintiff,  tho 
same  was  without  consideration  and  gotten  up  through  fraud  by  the 
plaintiff  and  one  ELidder,  then  in  the  employ  of  the  deceased,  who  was- 
in  a  dying  condition  and  in  the  immediate  prospect  of  death.  Ha 
prayed  that  the  plaintiff's  demand  be  rejected  and  for  general  relief,  etc» 

The  defendant  had  judgment  in  his  lavor,  and  the  plaintiff  appealed.. 

An  exception  was  taken  to  the  ruling  of  the  court  below,  refusing  tOi 
strike  out  that  part  of  the  defendant's  answer  which  alleges  fraud  ia 
the  sale  from  Isabella  Grant  to  John  A.  Peel,  and  averments  havin?  iii 
view  an  annuUment  of  the  sale,  and  to  the  admission  of  evidencer 


742  SUPREME  COURT  OP  LOUISIANA, 


Snccesflion  of  Isabella  Grant. 


to  Buatain  these  allegations,  on  the  ground  that  the  defendant  in 
injunction  could  only  attack  the  validity  of  the  sale  by  a  revocatory 
action.  Tlio  plaintiff  relies  upon  the  case  of  Zuberbier  v.  Dryfus, 
21  An.  271,  in  wliich  the  sale  of  personal  property  was  made  by 
notarial  act  and  accompanied  by  actual  delivery.  It  was  found  in  tliat 
case  that  the  sale  was  real  and  the  court  decided  that,  although  fraudu- 
lent, it  could  not  be  indirectly  attacked.  In  this  case  we  think  there 
are  many  of  the  indicia  usually  found  in  simulated  contracts.  The 
deliver^'  of  the  property  to  Peel  is  not  clearly  established.  The  wit- 
nesses Meyne,  Clarke  and  Lccfe,  clerks  of  Henning,  the  grocer,  living 
quite  near  the  Waverly  House,  and  from  whose  grocery  supplies  of 
provisions  were  furnished  the  boarding  house,  say  that  the  business  of 
Miss  Grant  with  the  grocerj'^  continued  to  the  time  of  her  death  and 
was  carried  on  in  her  name,  and  that  Kidder  was  attending  to  the 
buMness  for  her  up  to  the  time  of  her  death;  Clarke  says  he  under- 
stood so  both  from  Kidder  and  Miss  Grant* 

Mnzureau,  the  notary  who  made  the  inventory,  testifies  that  upon 
pix*senting  the  order  he  held  for  making  the  inventory  of  Miss  Grant's 
property  at  the  Waverly  House,  Kidder  remarked  that  the  deceased 
hnd  not  been  properly  named,  that  she  was  his  wife.  He  showed  the 
€(l«cts  to  be  inventoried  and  they  were  entered  upon  the  inventory  as 
belonging  to  the  succession  of  Isabella  Grant.  To  this  Kidder  made 
no  objection.  The  notary  further  stated  that  Kidder  did  not  name  a 
third  party  as  ownor  of  the  property;  that  he  claimed  it  as  his  own, 
saying  that  David  Grant,  the  lather  ot  Isabella  Grant,  had  nothing  to 
do  with  it. 

Tiio  evidence  discloses  that  Isabella  Grant,  an  unmarried  woman, 
having  no  descendants,  had  for  a  considerable  time  previous  kept  the 
boarding  house  known  as  the  Waverly  House,  in  Camp,  at  the  corner 
of  Poy dras  stn^et ;  that  she  had  long  been  laboring  under  a  pulmonary 
disease  and  for  a  month  or  two  previous  to  her  decease  was  prostiate, 
and  most,  if  not  all,  that  time  so  enfeebled  that  she  was  incapable, 
physically,  to  attend  to  business;  that  Kidder  attended  to  the  business 
of  the  house  for  her;  that  about  thirty-six  hours  before  her  death 
Kidder  married  her.  A  written  instrument  purporting  to  be  a  sale  of 
the  turniture  ot  the  Waverly  House  to  Peel  by  Miss  Grant  was  shown, 
and  also  a  transfer  by  her  to  Peel  of  her  lien  of  the  premises.  The 
sale  is  dated  October  27,  1868,  and  the  transfer  of  the  lease  December 
7  of  the  same  year.  Miss  Grant  died  on  the  twentieth  of  the  same 
month  and  year.  A  showing  is  made  of  the  payment  of  money  by 
Peel  as  the  price  of  the  purchase,  and  he  states  that  he  then  went  into 
possession  and  constituted  Kidder  his  agent  to  carry  qu  the  business. 
Under  cross-examination  his  answers  show  that  he  took  but  little  or 
no  interest  in  the  business  of  the  Waverly  House  and  appears  to  have 
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lEnovn  yery  little  about  it.  Miss  Grant,  after  the  sale,  went  to  stay  a 
short  time  at  the  hoase  of  a  Mrs.  Brown,  on  Bacchns  street,  but 
returned  to  the  Waverlj  House,  where  she  remained  untU  her  death. 
Kidder,  by  his  own  statement,  could  not  safely  own  property,  as  he 
-was  much  in  debt  at  the  time,  and  afterwards  took  the  benefit  of  the 
l>ankrupt  law. 

David  Grant,  the  father  of  Isabella  Grant,  was  a  forced  heir  of  his 
•daughter,  and  these  impediments,  it  would  appear,  were  in  the  way  of 
■a  donation  by  Miss  Grant  of  all  her  property  to  the  man  she  married 
almost  in  her  dying  moments.  Under  such  circumstances  the  inter- 
I>osition  of  a  fraud  would  readily  suggest  itself.  Peel,  it  is  shown,  is 
;a  merchant  of  large  business,  who  was  in  the  habit  of  boarding  at  the 
Waverly  House  at  times,  when  his  family  were  absent  from  the  city. 
Jle  was  well  acquainted  with  Miss  Grant  and  with  Kidder.  The 
indifiference  he  appears  to  have  manifested  in  the  affairs  of  the 
Waverly  House  alter  his  purchase,  shows  that  he  felt  no  great  interest 
in  the  acquisition. 

A  full  review  of  the  evidence  in  this  case  induces  us  to  conclude  that 
^Iiere  was  jio  real  and  actual  sale,  and  that  the  pretended  sale  was  a 
mere  simulation  gotten  up  for  the  benefit  of  Kidder  and  to  deprive  the 
-plaintiff  from  obtaining  the  succession  of  his  daughter. 

The  exception  was  properly  overruled  and  the  judgment  correctly 
Tendered. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
^he  district  court  be  afiirmed,  witli  costs. 


No.  30S9. — The  Louisiana  State  Lottery  Company  v.  A.  Richoux         "^Tt^ 

et  al  «  109  600 

Xf  a  law  has  been  regnlarly  promulgated  according  to  the  forma  of  the  constitntion,  its 
invalidity  will  not  be  examined  or  passed  upon  by  the  jadiciary  on  alleged  irregularities 
or  informalities  committed  by  the  General  Assembly  in  passing  it,  nor  will  parol  evidence 
be  received  to  show  that  the  General  Assembly  have  not  complied  with  the  reqoirements 
of  the  constitution  in  passing  it. 

An  act  of  the  General  Assembly  will  not  be  declared  void  because  its  objects  are  not  set 
forth  in  its  title,  if  the  title  discloses  the  objects  of  the  act  in  terms  so  clear  that  no  one 
can  be  misled  thereby. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.    Dibble,  J. 
Joseph  P.  Homor^  for  plaintiffs  and  appellees.     George  L,  Bright^ 
-for  defendant  and  appellant. 

Taliaferro,  J.  This  is  an  action  brought  by  the  plaintiffs  against 
the  defendant  Richoux  and  several  other  parties  to  restrain  them  by 
injunction  from  vending  lottery  tickets  of  the  Havana  and  other  lot- 
i;eries,  in  violation  of  the  exclusive  right  claimed  by  the  plaintiffs  to 
•establish  lotteries  and  to  sell  lottery  tickets  in  this  State.    A  rule  nin 
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was  granted  by  the  jadge  a  yuo,  which  was  afterwards  made  peremp- 
tory. From  this  judgment  McCarthy,  one  of  the  defendants,  alone 
has  appealed. 

Various  grounds  are  set  up  in  defense;  two  of  them,  however,  seem 
to  be  chiefly  relied  upon.  To  these  we  will  direct  our  attention* 
They  are : 

First — That  in  the  passage  by  the  Legislature  of  the  bill  which 
plaintiffs  found  their  exclusive  privilege  npou,  as  the  law  securing 
their  alleged  right,  the  requirements  of  article  42  of  the  State  Consti- 
tution were  not  complied  with,  and  the  act  of  the  Legislature 
purporting  to  confer  the  privilege  is  therefore  null  and  void. 

Second — That  the  title  of  the  act  does  not,  as  required  by  article  114 
of  the  Constitution,  express  the  objects  of  the  law  intended  to  be 
enacted. 

Article  42  of  the  State  constitution  provides  that  <'  no  bill  shall  have 
the  force  of  a  law  until  on  three  several  days  it  be  read  in  each  heuse 
of  the  General  Assembly,  and  free  discussion  allowed  thereon,  unless 
four-fifths  of  the  house  where  the  bill  is  pending  may  deem  it  expedient 
to  dispense  with  the  rule." 

When  a  legislative  act  is  duly  promulgated  according  to  the  consti- 
tution and  laws  under  which  it  is  passed,  we  And  no  authority  in  the 
judiciary  department  to  look  behind  it  and  determine  its  validity  or 
invalidity  from  the  proceedings  of  the  General  Assembly  in  adopting 
it.  Such  a  course,  it  would  seem,  is  not  sustainable  on  the  theory  of 
the  independent  and  separate  action  of  the  three  branches  of  the  State 
government.  When  a  legislative  act  is  attacked  on  tiie  ground  that  it 
contains  provisions  that  are  unconstitutional,  the  question  of  its  validity 
is  properly  within  the  scope  of  judicial  action.  The  courts  have  power 
when  a  constitutional  question  is  raised  to  examine  whether  the  thing 
ordered,  permitted  or  forbidden  to  be  done,  maj'^  have  efi'ect  under  the 
sanction  of  the  Constitution.  The  question  should  be,  is  the  law  itself 
constitutional  as  to  its  provisions  and  what  it  declares,  and  not  whether 
it  is  constitutional  as  to  the  manner  of  its  enactment  or  the  proceed- 
ings by  which  it  was  enacted? 

Courts  will  presume  that  the  constitutional  rules  laid  down  for  the 
passage  of  laws  have  been  complied  with  by  the  law  maker,  and  when 
duly  promulgated  will  accept  them  without  inquiry  as  to  the  observance 
or  non-observance  of  the  required  rules  and  forms  in  the  preparation 
and  passage  of  bills.  The  opposite  doctrine,  we  apprehend,  wonld 
lead  to  a  very  confused  and  perplexing  state  of  affairs  in  the  adminis- 
tration of  laws.  If  courts  can  examine  the  regularity  of  the  proceedings 
had  in  the  passage  of  bills,  what  is  to  prohibit  them  from  determining 
whether  any  other  constitutional  provision,  merely  ancillary  to  the 
exercise  by  the  General  Assembly  of  the  appropriate  fuuctioa  of  law 
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making,  has  been  properly  exercised?  CoDflictiDg  yiews  on  this  ques- 
tion have  been  taken  by  the  courts  of  several  of  the  States  of  the 
Union,  and  we  do  not  regard  it  as  definitely  settled  by  their  decisions. 

The  title  of  the  act  incorporating  the  Louisiana  Lottery  Company 
reads  thus:  ''An  act  to  increase  the  revenues  of  the  State,  and  to 
authorize  the  incorporation  and  establishment  of  the  Louisiana  State 
Lottery  Company,  and  to  repeal  certain  acts  now  in  force.'*  This  title, 
it  is  contended,  does  not  fulfill  the  requirements  of  article  114  of  the 
Constitution,  which  declares  that  ''every  law  shall  express  its  object 
or  objects  in  its  title."  The  interpretation  which  seems  to  be  given  to 
the  title  in  question  is  that  the  act  purports  simply  to  authorise  the 
incorporation  and  establishment  of  a  State  lottery  company;  whereas 
by  the  act  itself  the  lottery  company  is  established,  a  fact  which  the 
reader  of  the  title  is  not  apprised  of  This  interpretation  then  assumes 
that,  as  indicated  by  the  title,  the  object  of  the  Legislature  was  to 
authorize  itself  to  incorporate  and  establish  the  lottery  company — a 
thing  absurd  upon  its  face.  How  a  person  could  be  misled  by  the  title 
into  the  supposition  that  the  act  does  not  incorporate  and  establish  a 
lottery  company,  we  do  not  easily  perceive.  True,  a  more  distinct 
definition  of  the  objects  of  the  act  might  liave  been  given,  but  that 
fact  is  of  no  importance  if  its  objects  are  by  the  title  made  sufficiently 
apparent.  Legislators  are  not  always  philologists,  and  their  terms  and 
expressions  are  not  to  be  disregarded  if,  as  it  not  unfrequently  happens, 
they  are  not  so  clearly  definite  and  distinct  as  they  might  be  made. 
We  think  the  title  fulfills  the  conditions  of  the  article  114  of  the 
Constitution. 

It  is,  for  the  reasons  stated,  ordered,  adjudged  and  decreed  that  the 
judgment  of  the  district  court  be  affirmed,  with  costs 


Howe,  J.,  concurring.  The  only  question  in  this  case  which  seems 
important  is  that  raised  by  a  bill  of  exceptions  to  the  refusal  of  the 
judge  a  quo  to  permit  parol  evidence  that  the  provisions  of  article  42 
of  the  Constitution  in  reference  to  the  reading  of  bills  had  not  been 
complied  with. 

It  appears  that  the  law  in  question  was  approved  August  17,  1868, 
and  that  the  approved  and  adopted  journals  of  the  Legislature  show 
that  the  provisions  of  article  42  were  strictly  complied  with  in  its  pas- 
sage. More  than  two  years  afterward,  the  defendant  being  proceeded 
against  under  the  law,  attempts  to  show  by  parol  testimony  that  the 
rules  were  not  properly  suspended;  that  the  legislative  record  is  incor- 
rect; that  the  law  is  without  force. 

If  he  could  do  this  at  the  end  of  two  years,  he  could  do  it  at  the  end 
of  twent}^.  If  he  could  do  it,  any  other  defendant  could  do  it,  and 
94 
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this  "without  regard  to  the  lapse  of  years;  and  every  criminal  might 
•consume  the  time  of  the  court  and  money  of  the  State  in  attempts  to 
prove  by  parol,  in  contradiction  of  the  legislative  journals  and  the 
49tatute  book,  that  the  law  under  which  he  was  being  prosecuted,  pro- 
mulgated perhaps  forty  years  before,  was  null  and  void  by  reason  of 
informalities  prior  to  its  passage.  The  same  could  be  done  respecting 
laws  affecting  rights  of  person  and  property,  and  regulating  inherit- 
ance and  obligations,  and  the  whole  system  of  legislation  on  which  the 
safety  of  society  rests  could  be  attacked  and  shattered  by  verbal  testi- 
mony. It  seems  impossible  that  such  proof  can  be  consistent  with  law 
and  public  policy.  See  Green  v.  Weller,  32  Miss.  650;  Pacific  Railroad 
V.  The  Governor,  23  Missouri,  353;  People  v.  Dulin,  33  K.  Y.  269. 
I  can  see  no  reason  why  the  judgment  should  not  be  affirmed. 


Howell,  J.  dissenting.  I  am  not  prepared  to  concur  in  the  opinion 
of  the  majority  of  the  court  maintaining  the  constitutionality  of  the 
act  of  the  legislature  by  which,  it  is  claimed,  the  Louisiana  State  Lot- 
ery  Company  was  incorporated.  Its  title  does  not,  in  my  opinion, 
conform  to  the  one  hundred  and  fourteenth  article  of  the  Constitution. 
I  express  no  opinion  upon  other  points  presented. 


Xo.  3591. — John  Lockwood  t;.  James  E.  Zuntz. 

An  appeal  from  the  Tcrdict  of  a  Jurj"  and  the  jadgment  thereon  -will  be  diamissed  on  motion 
if  the  note  of  evidence  shows  that  no  docnments  were  filed  In  evidence  nor  testimony 
in  writing  on  the  trial,  and  statement  of  tacts  or  assignment  of  errors  are  found  in  the 
record. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Collens,  J. 
John  H.  llsUy,  for  plaintiff  and  appellant.  Cotton  <&  Levy  and  W, 
O.  Denegre,  for  detendant  and  appellee. 

Howe,  J.  The  judgment  in  this  case  was  rendered  by  default,  the 
damages  being  assessed  by  a  jury. 

The  certificate  of  the  clerk  of  the  court  a  qua  shows  that  the  record 
contains  a  lull,  true  and  coiTect  transcript  of  all  the  proceedings  had, 
but  that  no  documents  wore  filed  in  evidence,  or  testimony  reduced  to 
writing  on  the  trial.  There  is  no  bill  of  exceptions,  no  assignment  of 
errors,  nor  any  statement  of  facts.  The  motion  to  dismiss  must  pre- 
vail. It  would  be  a  vain  thing  to  keep  a  case  pending  in  this  court 
when  it  is  clear  that  under  no  circumstances  could  the  court  grant  any 
relief  to  the  appellant.    21  An.  458;  16  An.  98)  11  An.  644. 

Appeal  dismissed. 

Rehearing  refused. 
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No.  2378. — George  Merz  v,  Labuzan  &  Carter. 

A  promiAe  to  pay  the  debt  of  ft  third  person  can  not  be  proved  by  parol  testimony.    B.  S.  p. 
284,  §  1443. 

APPEAL  from  the  Seventli  District  Court,  parish  of  Orleans.  Collens, 
J.  ^.  Iloxoard  McCaleb,  for  plaintiff  and  appellee.  J.  MeConnellf 
4iDd  Sogers  &  Blanc,  for  defendants  and  appellants. 

LuDELixG,  C.  J.  The  only  question  necessary  to  be  decided  in  this 
•case  is  wliether  or  not  a  promise  to  pay  the  debt  of  another  can  be 
proved  by  parol  evidence,  although  it  has  been  received  without 
objection  ? 

The  act  of  1858,  entitled  "An  act  to  require  written  proof  in  certain 
cases,"  declares  **that  hereafter  parol  evidence  shall  not  be  received 
to  prove  any  promise  to  pay  the  debt  of  a  third  person,  but  in  all  such 
•cases  the  promise  to  pay  shall  be  proved  by  written  evidence,  signed 
by  the  party  to  be  charged,  or  by  his  specially  authorized  agent  or 
attorney  in  fact."  Acts  of  1858,  No.  208.  We  do  not  see  how  courts 
can  give  effect  to  par^  proof  of  a  promise  to  pay  the  debt  of  a  third 
person  without  disregarding  the  plain  provisions  of  tliat  law.  "  Parol 
•evidence  shall  not  be  received,"  etc.  Being  a  prohibitory  law,  what- 
ever is  done  in  contravention  of  its  provisions  are  null.     C.  C,  art.  12. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  avoided  and  reversed,  and  that  there  be  judgment  against 
the  plaintiff,  as  in  case  of  nonsuit,  with  costs  of  both  courts 


28    747 
'  45  1486 


33     747 

Caael 

126     251 


No.  2294. — I.  Bloom  &  Co.  v,  L.  H.  Stern  &  Co. 

A  note  of  a  commercial  firm  given  by  one  of  its  members  in  settlement  of  a  liability  of  the 
firm,  as  sarety  or  guarantor,  is  bindini;  on  the  firm  if  it  be  shown  that  the  firm  have 
recognized  the  acts  of  the  member  in  oontracting  the  liability  and  in  making  the  note. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Zeaumont, 
J.  Eace,  Foster  &  JS.  T.  Merrick,  for  plaintiffs  and  appellants. 
€oiton  <&  Levy,  for  defendants  and  appellees. 

LuDELiKG,  C.  J.  This  is  a  suit  on  a  promissory  note  for  $1000, 
drawn  on  the  second  of  May,  1867,  payable  twelve  months  after  date, 
to  the  order  of  the  plaintiffs,  and  signed  L.  H.  Stern  &  Co» 

The  evidence  shows  that  L.  H.  Stern  introduced  to  the  house  of  I. 
Bloom  &  Co.  one  H.  D.  Doherty,  and  induced  the  latter  firm  to  sell 
him  goods  by  assuring  them  that  the  firm  of  L.  H.  Stern  &  Co.  would 
be  responsible. 

Dorherty  failing  to  pay,  the  plaintiffs  called  on  L.  H.  Stern,  one  of 
the  members  of  L.  H.  Stern  &  Co.,  for  payment.  He  induced  plaintiffs 
to  execute  their  two  dratts  on  Doherty,  their  debtor,  in  favor  of  L.  H. 
Stern  &  Co.,  to  facilitate  the  collection  of  the  debt  by  L.  H.  Stern  &^ 
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Co.,  who  undertook  the  collection.  These  drafts,  though  accepted  by 
Doherty,  were  never  paid* 

L.  H.  Stern  &  Co.,  through  L.  H.  Stern,  then  compromised  with 
plaintiffs  by  agreeing  to  execute  their  note  in  favor  of  the  plaintiffs 
for  $1000.    It  is  this  note  which  forms  the  subject  of  tiiis  suit. 

We  think  the  evidence  clearly  shows  that  L.  H.  Stern  &  Co.  are 
bound  for  the  amount  of  this  note.  In  another  record,  which  is  also 
before  ns,  it  appears  that  L.  H.  Stern  &  Co.  have  sued  I.  Bloom  &  Co. 
on  the  drafts  given  to  facilitate  the  collection  of  the  debt  from  Do- 
herty, thus  showing  the  firm  recognized  the  acts  of  L.  H.  Stem. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  avoided,  and  that  there  be  judgment  in  favor  of  I  Bloom 
&  Co.  against  the  defendants  in  soUdo  for  the  sum  of  $1000,  with  five 
per  centum  per  annum  interest  thereon  from  judicial  demand,  a&d 
costs  of  both  courts. 

Rehearing  refused. 


No.  1072.— A.  T.  Stewart  &  Co. «.  Bloom,  Kohn  &  Co. 

If  a  case  has  been  taken  from  the  Supreme  Conrt  of  LouiBiana  to  the  Supremo  Court  of  the 
Uuited  States  on  a  writ  of  error  from  a  final  decree,  and  the  decree  of  the  State  court  is 
reversed  on  tho  plea  of  prescription,  and  the  cause  is  remanded  by  the  Supreme  Court 
of  the  United  States  to  the  State  court,  then  and  in  that  case  the  Supreme  Court  of  the 
State  will  make  order  and  decree  in  the  case  to  conform  to  the  ruUog  of  the  Supreme 
Court  of  the  Unitod  States  on  the  plea  of  prescription. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Tlieard^ 
J.  Elmore  <&  King,  for  plaintiffs  and  appellants  on  writ  of  error. 
BacCj  Foster  &  E,  T.  Merrick  and  E.  W,  Huntington,  for  defendants. 

LuDELiNG,  C.  J.  This  is  an  action  upon  a  promissory  note.  The 
defendants  pleaded  the  prescription  of  five  years. 

Tlie  note  fell  due  on  the  thirteenth  March,  1861,  and  the  citations 
were  served  on  tlie  defendants  on  the  eighteenth  day  of  April,  1866. 

More  than  five  years  having  elapsed,  after  the  maturity  of  the  note, 
before  the  citations  were  served  on  the  defendants,  the  plea  of  pre- 
scription must  be  sustained.  C.  C.  3494,  3505 ;  Rabel  v.  Pourciau,  20 
An.  131,  and  Smith  v,  Stewart,  21  An. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  of  the  lower 
court  be  affirmed,  and  that  the  appellants  pay  the  costs  of  the  appeal. 


Decision  after  the  Case  vms  Bemanded  by  the  Supreme  Court  of  the  United 

States  to  the  Supreme  Court  of  tlie  State, 

Wylt,  J.    In  conformity  to  the  decree  of  the  Supreme  Conrt  of  the 
United  States,  to  which  cour^  this  case  was  removed  on  writ  of  error. 
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it  is  ordered  that  the  judjTmeDt  of  this  court,  heretofore  rendered 
herein,  be  set  aside,  and  it  is  now  ordered  that  the  exception  of  pre- 
scription be  overruled. 

On  the  Merits. 

From  the  evidence  the  case  is  clearlj  made  out  for  the  plaintiffs,  as 
far  as  the  amount  of  the  note,  to  wit :  $3226  24.  As  to  the  account, 
its  correctness  is  not  satisfactorily  established  by  the  evidence. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  that  the  plaintiffs  recover  judgment  against  the  defendants  in 
soUdo  for  $:)22ti  24,  with  five  per  cent,  interest  thereon  from  thirteenth 
March,  1861,  and  costs  of  both  courts. 


No.  3402.— Urban  Theurer  v,  Bernard  Nactre  and  Charles  W.     ^-^ 

Bradbury.  49  125 

Machinery  set  in  bricks  and  ran  by  steam,  and  nsed  as  a  cotton  seed  oil  factory,  constitutes 
a  part  of  the  realty  on  wliich  it  is  erected.  Such  machinery  can  not,  therefore,  be 
removed  from  the  premises  after  the  land  on  which  it  stands  has  been  seized  under  a 
mortgage. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Collena, 
J.  O.  E,  Schmidt,  for  plaintiff  and  appellee.  Armand  Pilot,  lor 
defendants  and  appellants. 

Wtly,  J.  The  defendant  Nautr^  has  appealed  from  a  judgment  on 
a  rule  requiring  him  to  return  to  the  seized  premises  the  boiler,  engine 
and  gearing  illegally  removed  by  him,  and  to  restore  the  same  to  the 
condition  in  which  it  was  prior  to  the  illegal  removal,  or  in  default  of 
80  doing,  requiring  him  to  pay  to  the  sheriff  the  value  of  the  machinery 
so  removed,  to  wit:  $700,  to  be  applied  to  the  partial  satisfaction  of 
the  writ  of  seizure  and  sale  obtained  by  the  plaintiff  against  two  lots 
of  gronnd  and  buildings  on  Julia  street,  to  which  the  said  machinery 
was  attached  at  the  time  the  said  premises  were  seized. 

It  appears  that  the  mortgage  under  which  the  property  was  seized 
was  granted  by  the  defendants  to  the  plaintiff  on  the  twenty-seventh 
of  February,  1868,  to  secure  a  loan  of  $12,500;  and  there  were  on  the 
premises  at  the  time  three  buildings,  two  of  which  were  used  as  a  cot- 
ton seed  oil  factory,  and  contained  machinery  run  by  steam.  It  also 
appears  that  the  boiler  and  engine^  removed  by  the  defendant  Nautre 
since  the  proceeding  herein  to  foreclose  the  mortgage,  were  set  in 
brick  work  which  was  torn  up  in  the  said  removal. 

We  think  the  district  judge  decided  the  case  correctly.  The  ma- 
chinery attached  to  the  premises  formed  part  of  the  immovable  itself, 
and  ought  not  to  have  been  removed  by  the  defendant  Nautr^.  C.  C. 
455,460;  12  An.  227. 

It  is  therefore  ordered  that  the  judgment  herein  be  affirmed^  with 
costs. 
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No.  23C8. — ^Master  and  Wardens  of  New  Orleans  v.  Robert  W* 

Foster  et  ols. 

The  act  creating  tlie  master  and  -wardens  of  the  city  of  New  Orleans,  does  not  prohibit  any 
merchant  or  body  of  merchants  from  employing;  any  other  person  to  examine  and  survey 
damaf^ed  goods  in  cases  "where  they  were  interested.  An  injunction  will  not^  there- 
fore, lie  against  any  person  thus  employed,  nor  can  the  master  and  wardens  recover 
damages  irom  the  merchants  who  have  employed  such  i>er8on,  nor  ftova.  the  person 
employed. 

APPEAL  from  the  Sixth  Difttrict  Court,  parish  of  Orleans.     CooUy,  J. 
J/.  A.  Doolcy,  for  ploiutiffs  aad  appellees.    Leavy  i&  Monroty  for 
defendants  and  appellants. 

LuDELiNG,  C.  J.  The  plaintiffs  allege  that  they  are  the  Master  and 
Wardens  of  the  port  of  New  Orleans,  and  that  as  such  they  have  *'  the 
exclusive  right  to  discharge  the  duties  and  perform  the  acts  prescribed 
by  law  for  them  officially  to  perform,  and  that  as  such  officers  they 
have  the  legal  and  exclusive  right  to  the  fees  and  emoluments  pre- 
scribed by  law  for  the  performance  of  such  official  acts  and  duties,^' 
and  they  **  complain  that  Robert  W.  Foster,  Arthur  C.  Waugh,  George 
A.  Fosdick,  John  M.  Withcrspoon,  William  F.  Halsey,  William  Creevy, 
Theodore  Nickerson,  Charles  W.  Fox,  R.  H.  Harris  and  II.  Bid  well,  in 
September,  1868,  illegally,  wantonly  and  maliciously  conspired  and 
confederated  together  to  injure  and  disturb  petitioners  in  the  rightful 
enjoyment  and  legal  discharge  of  the  duties  of  their  said  offices,  aud 
to  divest,  oust  and  deprive  them  of  the  legal  fees  aud  emoluments 
which  belong  and  appertain  to  them  as  such  officers."  That  ''in 
furtherance  of  their  said  illegal  conspiracy,"  they  procured,  instigated 
and  encouraged,  and  have  so  continued  ever  since  said  date,  aud  still 
continue  to  instigate,  assist  and  encourage  the  said  Robert  W.  Foster 
to  usurp  and  assume  the  powers,  duties  and  authority  legally  aud 
exclusively  belonging  and  appertaining  to  petitioners  by  virtue  of  their 
said  offices  as  aforessiid,  and  that  said  Foster,  so  instigated,  assisted 
and  encouraged  as  aforesaid,  usurped  and  assumed  and  still  continues 
to  usurp  aud  assume  the  powers,  authority  and  duties  belonging  to 
petitioners,"  etc.  And  they  aver  further  that  said  Foster  threatens  to 
continue,  and  they  fear  he  will  continue,  his  said  illegal  acts.  Thej* 
therefore  pray  for  an  injunction  against  all  the  defendants  to  restrain 
them  **from  in  any  manner  usurping,  assum in  g  or  exercising  any  of 
the  functions  or  doing  any  of  the  acts  appertaining  to  said  offices  of 
petitioners,"  etc.,  and  for  fifty  thousand  dollars  damages. 

The  evidence  shows  that  the  defendants  have  entered  into  a  contract 
whereby  the  said  Foster  was  employed  to  examine  and  survey  damage<l 
goods  in  cases  where  they  were  interested,  and  that  the  said  Foster 
does  not  pretend  to  act  under  any  commission  or  by  virtue  of  any 
public  office,  but  simply  as  the  employe  of  the  merchants  and  under- 
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writers  who  mny  cnfjage  liis*  services,  and  that  lie  has  not  molested  or 
interfered  iu  any  manner  witU  plaintiifs. 

We  know  of  no  law  wliicli  prevents  the  defendants  from  entering^ 
into  such  a  contract  as  the  above,  and  we  think  the  plaintiffs  have 
wholly  iailed  to  sliow  any  right  of  action. 

Tlie  grave  constitutional  questions  discussed  in  the  briefs  and  argu- 
ments of  counsel  need  not  be  passed  upon  in  order  to  decide  this  case^ 
and  courts  of  justice  will  avoid  deciding  upon  the  constitutionality  of 
laws  unless  the  decision  be  indispensablv  necessarv  for  the  determina- 
tion of  the  cause. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
avoided,  and  that  there  be  judgment  in  favor  of  defendants  dissolving 
the  injunction  jind  rejectingpiaintiffs'  demand,  with  costs  of  both  courts. 

Reheariufc  refused. 


No.  2325.— E.  W.  Bcrdaxk  v.  J.  M.  Taylor  &  Son.— James  A.  ^  JjJ 

Wright,  Intervener.  *""""■ 

Intervention  is  not  the  remedy  for  a  third  party  who  claims  the  ownership  of  property  that 
has  been  released  from  seizure  by  a  bond  given  by  the  defendant.  In  such  a  case  the 
.profterty  shoold  l>e  pursued  in  the  hands  of  the  defendant. 

A  proceeding  in  rem  can  oniy  be  maintained  where  a  privilege  is  shown  to  exist  on  the  prop- 
erty seized. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orlearf^.    Cool^f  J» 
Hornor  &  Benedict,  for  appellant.     D.  F.  Mitchell ,  li»r  appellees* 
E,  D.  Craig,  for  intervenor. 

LuDELiNG,  C.  J.  The  plaintiff,  alleging  that  the  defendants,  resi- 
dents of  the  parish  of  Jefferson,  are  indebted  to  him  in  the  sum  of 
$11,881  56,  and  that  $4,367  thereof  were  for  advances  and  supplies 
made  to  defendants  in  the  year  1866,  claims  a  privilege  on  thirty-five 
bales  of  cotton  as  a  part  of  said  crop,  and  sequestered  the  same  in  the 
parish  of  Orleans. 

The  defendants  bonded  the  cotton,  and  subsequently  J.  A.  Wright 
intervened  and  claimed  to  be  the  owner  of  tlie  cotton. 

After  the  cotton  had  been  released  on  bond,  Wright  could  not  inter- 
vene to  claim  the  cotton.  He  should  have  pursued  the  cotton  in 
defendants'  possession.  1  R.  277 ;  Beal  v.  Alexander,  14  An.  52,  53 ; 
17  An.  314 ;  18  An.  58  j  Dorr  v.  Kershaw. 

The  evidence  fails  to  establish  the  right  of  the  plaintiff  to  a  privi- 
lege, and  as  the  proceeding  is  in  rem,  and  not  against  the  defendants 
personally,  who  do  not  reside  in  the  parish  where  the  suit  was  brought, 
the  plaintiff's  demand  must  be  rejected. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Coart  be 
affirmed,  with  costs  of  appeal. 

Eehearinc:  refused. 
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"Wild  V.  Ferguson — Mndgett,  Intervener. 

No.  2905. — A.  r.  Wild  v.  C.  L.  Ferguson. — William  S.  Mudgett, 

Intervenor. 

The  salary  of  a  State  officer  can  not  be  seized  and  sold  for  debt,  nor  can  a  garDisbment 
process  iHsne  directing  the  State  Auditor  to  warrant  in  favor  of  a  seizing  creditor  of  an 
officer  of  the  State  for  the  amount  of  salary  due  him. 

APPEAL  from  the  Eifjhth  District  Court,  parish  of  Orleans.  DihhUj  J. 
George  11.  Fenn,  lor  plain tiii'  aud  appellaut.  U.  M,  J>ibbley  lor 
intervenor,  appellee. 

Taliaferro,  J.  The  plaintiff,  a  judgment  creditor  of  the  defend- 
ant, took  out  garnishment  process  again>t  James  Graham,  State  Audi- 
tor, to  seize  the  right  of  his  debtor  in  an  appropriation  made  by  the 
Legislature  thirty-first  March,  1870,  for  the  relief  of  George  A.  Fosdick, 
C.  L.  Ferguson,  William  Baker  and  others.  The  Auditor* answered :  "I 
have  been  furuished  by  the  Secretary  of  State  with  a  certified  copy  of 
an  act  entitled  'an  act  for  the  relief  of  G.  A.  Fosdick,  C.  L.  Ferguson, 
William  Bnker  and  others,'  approved  May  31,  1870,  by  which  is 
appropriated  to  said  C.  L.  Ferguson  the  sum  of  $535.  Said  sum  still 
remains  to  the  credit  of  said  Ferguson.  I  have  still,  under  the  pro- 
visions of  said  act,  the  said  sum  of  $535,  for  which  a  warrant  might  be 
issued  for  the  benefit  of  said  Ferguson  or  for  his  account." 

The  act  of  the  Legislature  referred  to  recites  that  the  appropriation 
was  made  **f»>r  services  rendered  the  State  as  members  of  the  Board 
of  Registration  and  employes  thereof  after  the  fifteenth  of  December, 
18G8,  and  for  which  the  aforesaid  persons  have  not  been  paid."  Ap 
execution  was  issued  and  the  interest  and  right  of  Ferguson  in  this 
appropriation  was  seized.  Mudgett,  alleging  that  he  is  the  transferree 
of  this  claim  of  Ferguson,  came  in  by  injunction  and  third  opposition 
and  opposed  the  sale  of  it. 

The  plaintiff  answerQd  the  opposition,  averring  that  he  had  acquired 
all  Ferguson's  rights  by  virtue  of  the  proceedings  he  had  taken;  that 
he  thereby  had  acquired  a  privilege  superior  to  any  pretended  riglit  of 
the  intervenor.  Judgment  was  rendered  in  favor  of  the  intervener, 
perpetuating  the  injunction  and  declaring  him  owner  of  all  the  right 
of  Ferguson  in  the  Legislative  appropriation.  Fiom  this  judgment 
the  plaintifi:  appealed. 

A  certificate  of  transfer  was  shown  from  Ferguson  to  the  plaintiflT, 
dated  sixth  May,  1870.  The  plaintiff  contends  that  this  instrument  is 
without  eilect  iis  against  him,  because  no  notice  of  the  transier  wns 
ever  given  to  the  State,  being  in  this  case  in  the  attitude  of  debtor, 
and  cites  Civil  Code,  article  2613.  On  the  other  hand  it  is  urged  that 
the  compensation  appropriated  for  Ferguson's  benefit  is  a  wilary  for 
performing  the  duties  of  a  public  office,  and  therefore  not  liable  to 
seizure  for  debt.     C.  C,  article  1987 ;  C.  P.,  article  G47. 
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We  are  not  satisfied  that  tbe  plaintiff  acquired  a  right  to  the  defend- 
ant's interest  under  the  act  of  the  Legislature  referred  to,  as  we  do 
not  recognize  the  legality  of  garnishment  process  against  the  State.  It 
is  clear  that  the  salary  of  the  officer  could  not  be  seized  and  sold  for 
debt. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 

Rehearing  refused. 


No.  3161. — George  S.  Sa-vvter  v,  Robert  Davis  et  al.,  and  Robert 
Davis  et  al.  v.  George  S.  Sawter.     (Consolidated.) 

Tbe  employer  who  has  made  a  contract  ^'ith  laborers,  whereby  tbe  latter  are  to  make  and 
gather  tbe  crop  of  cotton  for  a  certain  portion  thereof,  and  the  employer  is  compelled  to 
engage  other  labor  to  help  pick  and  gather  the  cotton,  he,  the  employer,  baa  a  lien  and 
privilege  on  that  part  of  the  cotton  -vrhicb  may  £b11  to  the  laborers  to  secure  the  reim- 
bursement of  such  expense. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Con- 
cordia. Hough,  J.  George  8,  Sawyer,  in  jiroper  person,  appellant. 
<?.  8.  Mayo,  for  appellees. 

Taliaferro,  J.  Tliis  is  a  controversy  between  an  employer  and  a 
number  of  laborers  engaged  by  him  in  the  cultivation  of  a  cotton 
plantation  daring  the  year  1869.  A  written  contract  was  entered  into 
between  the  plaintiff  and  Henry  Zinco  as  planting  partners  on  the  one 
side,  and  about  thirty  laborers  on  the  other,  by  which  it  was  agreed  on 
tlie  part  of  the  laborers  that  they  would  work  on  St.  Genevieve 
plantation,  in  the  parish  of  Concordia,  in  a  good  and  faithful  manner 
for  the  employer  during  the  year  1869,  in  producing  a  crop  of  cotton 
^nd  corn ;  that  they  would  obey  all  orders  that  Sawyer  an^l  Zinco  or 
their  agent  might  give  from  time  to  time,  put  up  and  repair  fences,  and 
perform  any  work  that  might  be  required  to  be  done;  that,  failing  in 
any  of  these  engagements,  Sawyer  and  Zinco  were  to  have  the  privilege 
to  declare  the  contract  void  so  far  as  any  one  offending  was  concerned. 
The  employers  were  to  furnish  the  work  animals  needed  in  the  culti- 
vation of  the  place,  feed  for  the  animals,  the  farming  utensils,  etc., 
needed  on  the  place,  furnish  provisions  for  the  laborers,  and  give  them 
the  one-fourth  part  of  all  the  cotton  and  corn  grown  on  the  plantation 
that  year. 

It  seems  that  about  the  first  of  July  of  the  year  1869  Zinco  and 
Sawyer  dissolved  partnership,  the  latter,  as  he  alleges,  having  pur- 
chased the  interest  of  the  former  in  the  business. 

About  the  commencement  of  the  picking  season,  or  not  long  after- 
ward, dissensions  and  difficulties  arose  between  the  parties  to  this 
contract.  The  employer,  without  the  consent  of  the  laborers  employed 
95 
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uDder  the  contract;  engaged  other  laborers  to  pick  cotton  on  the  St. 
Genevieve  plantation,  informing  the  regular  employes  that  they  woald 
be  required  to  pay  their  proportional  amount  of  the  expense  of  these 
additional  laborers,  and  he  aimed  to  justify  this  act  by  saying  that  the- 
laborers  on  the  place  failed  to  do  their  duty  in  the  matter  of  picking 
the  cotton,  that  they  were  remiss  in  their  labor,  not  having  worked 
two-thirds  of  the  time  they  had  contracted  to  work.  During  the  month 
of  November  the  first  shipment  of  cotton  was  made  from  the  planta- 
tion to  New  Orleans.  About  twenty  bales  were,  by  the  direction  of 
Mr.  Sawyer,  hauled  out  to  the  riv^*  bank  to  be  shipped,  when  the 
laborers  toolc  possession  of  five  of  these  bales  and  hauled  them  back 
to  the  plantation,  claiming  them  as  their  share  of  the  twenty  bales* 
The  employer  thereupon  took  out  an  injunction  against  fifteen  of  the 
employes  to  restrain  them  from  refractory  and  disobedient  conduct 
relative  to  the  business  of  the  plantation,  and  from  interfering  with 
any  portion  of  the  crops  raised  on  the  plantation  until  a  fair  division 
of  the  crops  or  tlieir  proceeds  could  be  made.  He  prays  judgment 
annulling  the  contract)  as  to  them ;  that  the  one-fourth  part  of  the 
crop  or  its  proceeds  be  divided  among  all  the  laborers  who  have  worked 
in  and  helped  to  make  and  gather  the  same,  according  to  the  time  they 
worked,  etc.  Tlie  injunction  was  served  about  the  twenty-second  of 
November. 

In  the  month  of  February  following  twenty-six  of  the  laborers,  by 
their  counsel,  prayed  for  and  obtained  a  writ  of  provisional  seizure  to 
seize  and  take  into  the  possession  of  the  sheriff  the  crop  or  a  sufficient 
amount  thereof,  if  found,  to  satisfy  tlieir  demand,  and  if  not  foifnil,  a 
sufficient  portion  of  the  proceeds  thereof,  alleging  that  they  have  by^ 
law  a  privilege  upon  the  crop  or  its  proceeds.  They  aver  that  the 
crop  raised  on  the  St.  Genevieve  plantation  in  the  year  1869,  amounted 
to  two  hundred  bales  or  thereabout,  of  the  average  weight  of  four 
hundred  pounds  each;  that  it  has  been  entirely  removed  from  the 
plantfition ;  that  a  pnrt  of  it,  as  they  have  reason  to  believe,  has  been 
shipped  to  New  Orleans  and  sold  on  account  of  G.  S.  Sawyer;  that 
they  have  not  received  more  than  eleven  bales  in  the  whole.  They 
pray  judgment  for  one-fourth  the  amount  of  the  crop  le^s  the  eleven 
bales  they  admit  they  have  received,  and  that  they  receive  the  same  in. 
kind,  and  failing  in  that,  that  they  have  judgment  against  their  said 
employer  for  such  amount  as  may  be  due  them  at  the  rate  of  eighty- 
five  dollars  per  bale. 

The  two  suits  were  consolidated  and  tried  together.  The  injunction 
was  perpetuated  as  to  two  of  the  laborers  complained  against,  and  dis- 
solved as  to  the  others.  The  proportional  amount  of  cotton  received, 
by  the  parties  respectively  was  fixed  by  the  judgment  at  one  hundred 
and  fourteen  bales  by  G.  S.  Sawyer  and  twenty-nine  by  the  laborers.. 
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It  decrees  that  one-fourtli  of  tlio  twelve  liuntlred  and  forty-eight 
dollars  paid  out  to  the  third  parties  for  picking  cotton  be  refunded  to 
him  by  the  laborers  employed  to  make  the  crop;  that  the  provisional 
seizure  be  sustained,  and  the  privilege  claimed  recognized ;  that  the 
cotton  seized  under  the  writ  be  divided  by  the  sheriff  by  weight,  and 
decreed  the  basis  and  manner  of  this  division ;  that  a  privilege  in  favor 
of  Sawyer  be  recognized  on  that  portion  of  the  cotton  falling  to  the 
laborers  to  secure  the  payment  to  him  of  the  one-fourth  of  the  twelve 
Imndred  and  forty  eight  dollars  paid  by  him  as  aforesaid.  The  costs 
in  both  proceedings  to  he  paid  by  the  employer,  except  those  the  pay- 
ment of  wiiich  is  provided  for  by  the  two  parties  against  whom  the 
injunction  was  sustained.  From  this  judgment  Sawyer,  the  employer, 
has  appealed. 

Tliere  is  a  mass  of  evidence  in  the  record  of  a  very  contradictory 
cliaractcri  It  is  apparent  enough  that  neither  of  the  contracting  par- 
ties liave  properly  complied  with  their  obligations.  There  seems  to 
have  been  dissatisfaction  on  the  part  of  the  employer  on  account  of  the 
manner  in  wiiich  the  labor  was  performed,  and  distrust  on  the  part  of 
the  laborers  of  the  fairness  and  good  faith  of  the  employer.  After  u 
review  of  tlie  testimony,  we  are  not  inclined  to  think  that  justice  has 
not  been  done  between  the  parties. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
tlic  district  court  be  affirmed,  with  costs. 


No.  2278. — A.  Skannall  v.  John  A.  Stevenson. 

An  agent  eni^af^od  in  the  purchase  of  cotton  must  account  to  his  principal  for  the  full 
quantity  that  he  has  purchased. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Coolei/,  J. 
Bandolph,  Singleton  <&  Browne,  for  plaintiff  and  appellee.     Claris 
Bayne  &  Benshaw,  for  defendant  and  appellant. 

Taliaferro,  J.  On  the  seventeenth  of  June,  1865,  a  written  con- 
tract was  entered  into  between  the  plaintiff  and  defendant  of  this 
character:  John  Chaff,  the  duly  authorized  agent  of  Stevenson, 
obtained  from  the  plaintiff  one  hundred  and  thirty-six  bales  of  cotton, 
which  were  to  be  disposed  of  by  Stevenson  and  the  net  proceeds  to  be 
equally  divided  between  them.  This  suit  is  brought  on  this  written 
agreement  to  enforce  payment  of  one-half  the  value  of  the  cotton, 
which  the  plaintiff  alleges  to  be  $14,000,  and  he  prays  judgment 
accordingly.  The  answer  is  a-  general  denial  and  defendant  avers 
specially  that  he  never  received  any  cotton,  the  property  of  the  plain- 
tiff. Judgment  was  rendered  in  favor  of  the  plaintiff  for  $3233  33, 
with  costs.    The  defendant  has  appealed. 
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We  think  it  fully  established  that  ChafT  was  the  aathorized  a'rent  of 
Stevenson ;  that  in  that  capticity  he  made  the  agreement  with  SkaDoall 
for  one  hundred  and  forty  bales  of  cotton  and  received  one  hundred 
and  tl.irty-six  bales;  that  it  was  shipped  by  ChaiF  Irom  Lake  Cis- 
teneau  to  the  mouth  of  Loggy  bayou,  on  the  Red  river.     Stevenson 
sets  up  in  defense  that  this  cotton  was  never  received  by  him,  or 
rather  introduces  evidence  to  establish  that  the  cotton  was  seized 
under  order  of  the  Federal  Government  and  appropriated  to  itself  as 
cotton  that  had  been  sold  by  Skannall  to  the  rebel  government.    It  is 
true  that  Skannall  had  so  disposed  of  his  cotton,  and  in  the  agreement 
with  Stevenson  the  latter  specially  bound  himself  to  hold  Skannall 
harmless  and  protect  him  against  all  claims  of  the  United  States  in 
respect  to  it.     The  attempt  of  Stevenson  to  show  that  all  this  cotton 
was  seized  by  the  United  States*  agents,  we  think  a  failure.    The  facts 
in  relation  to  it  seem  to  be  that  in  the  month  of  June,  very  soon  after 
the  agreement  was  entered  into  between  Stevenson's  agent  and  Skan- 
nall, the  cotton  was  shipped  to  tlie  mouth  of  Loggy  bayou,  thence  to 
be  reshipped  to  New  Orleans.     This  shipment  irom  the  lake  to  the 
mouth  of  Loggy  bayou  was  undoubtedly  made  in  the  latter  part  of 
June.     Stevenson  had  other  cottons  wliich  ho  was  concentrating  at  the 
same  point  and  reshippiug  from  thence  to   New   Orleans.     Fully  a 
month  afterwards  it  is  shown  that  the  government  agents  did  s-  izs 
all  the  cotton  that  Stevenson  had  at  that  time  (twenty-eighth  July)  at 
the  mouth  of  Log*ry  bayou;  but  we  are  satisfied  from  the  evidence  of 
Chaff  that  sixty-three  bales  of  the  Skannall  cotton  had  been  shipped 
to  New  Orleans  and  disposed  of   hy  Stevenson  before   this  geneial 
seizure  of  coiton  took  place  on  the  twenty-eighth  of  July.     There  was 
ample  time  lor  the  shipment  which  Chaff  refers  to  to  have  been  made 
before  the  twenty-eighth  of  July.     He  says,  speaking  of  the  Skannall 
cotton :     '^  My  agent  attended  to  the  shipping  of  it.    I  also  heard  troui 
the  agent  under  my  control  of  his  receiving  it  at  the  mouth  of  Loggy 
bayou.     After  that  the  ocly  knowledge  I  have  is  that  I  saw  the  bills  of 
lading  of  sixty  three  bales  of  cotton  shipped  from  the  mouth  of  Loggy 
bayou  to  New  Orleans.    Further  I  know  nothing  but  there  were  ^ixty- 
three  bales  of  that  cotton  that  I  saw  the  bills  of  lading  for  shipped 
from  the  mouth  ot  Loggy  bayou  to  New  Orleans.   Tliese  bills  of  lading 
were  produced  to  me  by  Joseph  B.  Hamilton.''    A  portion  of  the  lot  of 
cotton  obtained  by  Stevenson  through  Chaff  from  Skannall  was  proba- 
bly still  remaining  at  the  mouth  of  Lo  gy  bayou  with  other  cotton 
under  Stevenson's  control  awaiting  shipment,  and  was  seized  by  tlic 
government  on  the  twenty-eight  of  July.     But  that  prior  to  that  time 
eixty-three  bales  of  SkannalPs  lot  were  shipped  off  and  escaped  the 
Federal  officers,  we  think  quite  clear.     These  sixty-three  bales  Steven- 
son does  not  account  for  satisfactorily. 
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Whatever  might  be  onr  view  under  a  different  state  of  facta  io 
regard  to  the  traflBc  between  these  parties  in  cotton  having  the  char- 
acter of  that  of  Skannall's,  wo  tliink  that  Stevenson  having  received 
the  cotton  as  an  agent  of  Skannall  and,  as  we  are  satisfied,  has  failed 
to  account  lor  a  part  of  it,  he  ought  to  be  held  liable.  The  case  was 
tried  before  a  jury  in  tlie  lower  court  and  they  found  a  verdict  for  the 
amount  stated.     We  do  not  feel  authorized  to  disturb  it. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

Rehearing  refused. 


No.  ;3099. — Arnaud  LbBourgeois  v.  Emma  LeBourgeois,  Wife  of 

Louis  Chenet,  etc. 

The  vendor  of  a  tract  of  land  may  enforce  the  resolatoTy  condition  a^^inst  a  third  purchaser 
from  his  vendee.  If,  therefore,  it  appear  a«  matter  of  fact  that  the  wife  haa  taken  a 
tract  of  hud  as  a  dciHen  en  paiement  of  her  judgment  against  her  husband,  which  is  sub- 
ject to  the  re8oIutf)ry  condition  because  the  price  has  not  been  paid,  then  and  in  such  caso 
she  can  not  successfully  resist  the  payment  of  notes  and  mortgage  which  she  has  placed 
upon  it,  on  the  grounds  that  the  notes  and  mortgage  were  given  under  marital  influence 
and  to  secure  a  debt  of  her  husband. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  St. 
James.    BeauvaiSy  J.    Alfred  Roman,  for  plaintiff  and  appellant. 
Legendre  tC*  FoclU,  for  defendant  and  appellee. 

Howe,  J.  In  the  early  part  ot  1  07  Arnaud  L«  Bourgeois,  Florian 
,  LcBourgeois  and  Emma  LeBourge  is  were  the  owners,  each,  of  one 
undivided  third  of  a  plantation  in  the  parish  of  St.  James.  On  the 
fourth  April,  18'>7,  under  a  judgment  against  them,  the  property  waa 
sold  by  the  sheriff  and  purchased  by  Louis  Clienet,  the  husband  of  the 
defendant,  Emma  LeBourgeois.  In  settlement  therefor  it  appeared, 
by  the  return  of  the  slieriff,  that  Cheuet  paid  the  costs,  the  claim  of 
the  seizing  creditor  and  sundry  other  claims,  and  the  proportion  of 
surplus  going  to  Arnaud  LeBourgeois  and  Florian  LeBourgeois,  an^ 
retained  in  his  hands  the  ]pro  rata  of  such  residuum  due  to  liis  wife^ 
Emma  LeBourgeois. 

On  the  thirteenth  November,  1867,  a  judgment  of  separation  wa» 
rendered  against  Louis  Chenet  in  tavor  ot  his  wife,  Emma  LeBour- 
/  geois,  and  he  was  decreed  to  be  indebted  to  her  in  the  sum  of  $6247  20,. 
with  certain  interest.  On  the  second  December,  18G7,  by  act  of  daiien- 
en  paiemettty  Clienet  conveyed  the  property  to  his  wife,  the  price  being 
fixed  at  $7000,  and  the  latter  assuming  a  mortgage  which  had  in  the 
meantime  been  imposed  by  Chenet  on  the  property  in  favor  of  a  third 
party  for  $3800. 

On  the  twenty-first  day  of  October,  1868,  Mrs.  Emma  LeBourgeois,, 
being  still  the  owner  ot  the  plantation  by  the  act  lastly  recited,, 
appeared  before  the  recorder,  assisted  by  her  husband,  Chenet,  and 
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declared  in  substance  that  her  husband  did  not  pay  in  cash  at  the 
sheriff's  sale  of  April  4,  1867,  the  share  of  surplus  coming  to  Ai'naud 
LeBourgeois  (the  plaintiff  at  bar),  but  gave  his  note  lor  it;  that  this 
note  amounted  to  $3000,  principal  and  interest,  anil  ^ras  still  held  by 
Arnaud.     The  portion  of  the  act  referred  to  reads  as  follows : 

''Ladito  dame  comparante  declare  de  plus,  qu'en  r^glement  et  en 
p:)iement  de  la  part  ou  portion  revenant  an  dit  Sieur  Arnaud  LeBour- 
geois dans  le  produit  de  la  dite  vente  du  4  avril  1867,  le  dit  Sieur  Louis 
Ohenet,  sou  6pouz,  lui  avait  fournie  un  simple  billet  tir^  et  souscrit 
pax  lui  pour  la  dite  somme  de  deux  mille  deux  cent  soixaate-treize  27i 
■  piastres,  payables  ^  I'ordre  de  M.  Arnaud  LeBourgeois,  au  bureau  du 
recorder  de  cetto  paroisse,  h  vuo. 

^'Que  ce  billet  s^el^ve  aujourd'hui,  en  capital  et  int^r^ts,  k  la  somme 
de  trois  mille  piastres;  n'a  pas  encore  ^t6  pay^,  et  est  toujours  la  pro- 
pria t6  du  dit  Sieur  Arnaud  LeBourgeois." 

She  then  recites  the  separation  of  property  and  the  conveyance  to 
her  of  the  plantation;  her  desire  to  recognize  the  validity  of  the  debt 
and  to  assure  its  payment ;  and  proceeds  to  assume  tlie  amount  of  it 
and  gives  her  notes  therefor,  with  the  authority  of  her  husband,  which 
notes  are  accepted  by  the  plaintiff  and  are  those  on  which  this  suit  is 
brought. 

The  answer  admits  the  execution  of  the  notes,  but  alleges  that  they 
**  were  executed  by  the  defendant  to  represent  a  debt  coutracred  by 
licr  husband  during  the  marriage,  which  debt  was  assumed  by  respond- 
ent, who  bound  herself  by  means  of  the  notes  sued  upon  to  pay  the 
«ame,  in  direct  violation  of  a  prohibitory  law,  under  marital  influence 
and  in  ignorance  of  her  rights. 

To  tliis  delense  the  plaintiff,  in  argument,  replies  that  a  portion  of 
the  price  bid  by  Chenet  at  the  sale  of  April  4,  1867,  remained  unpaid; 
that  the  sale  was  liable  to  be  disisolved  ior  this  non-payment;  that  the 
resolutory  condition  thus  implied  would  operate  against  the  land  in 
the  hands  of  the  defendant  and  deprive  her  of  it,  unless  she  cnmo  for- 
ward and  paid  the  amount  herself;  that  in  the  language  of  this  court 
in  Sorrell  v.  Cox,  10  R.  72,  "though  the  debt  was  originally  contracted 
by  the  husband,  it  bore  upon  the  property  purchased  by  the  wife,  •  • 
and  that  the  debt  sued  on  was  contracted  lor  her  private  benefit 7' 

We  think  the  case  is  with  the  plaintiff.  Chenet  had  not  paid  the 
price  of  the  laud  and  it  was  subject  in  his  hands  to  the  operation  of 
the  dissolving  condition.  On  the  principle  that  a  man  can  not  ti*an.«fer 
more  than  he  himself  has,  and  in  accordance  with  the  rules  laid  down 
in  Jones  v.  Crocker,  1  An.  440,  and  Blood woii;h  v.  Jacobs,  12  An.  699, 
the  land  was  liable  in  the  defendant's  hands  to  the  same  formidable 
attack.  By  giving  the  notes  in  suit  she  postponed  this  attack^  and 
Uieir  payment  would  perfect  her  title  as  against  this  claim. 
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We  do  not  understand  tho  decision  in  Spurlock  t;.  Mawer,  1  An.  301, 
(o  control  this  case. 

It  is  therefore  ordered  that  the  judgment  in  favor  of  defendant  be 
reTei-sedy  and  that  the  plaintiff  have  judgment  against  the  defendant, 
Mrs.  Emma  LeBonrgeois,  ivife  of  Louis  Chenet,  for  the  sum  of  $3000, 
with  interest  at  eight  per  cent,  per  annum  on  $500  from  January  1, 
1869;  on  $1250  from  September  1, 1869;  and  on  $1250  from  September 
1, 1870,  until  paid ;  and  costs  of  suit  in  both  courts. 

Rehearing  refused. 


No.  2230. — New  Orleans  City  Railroad  Company  v.  Crescent  City 

Railroad  Company. 

An  injunction  that  lias  issued  to  restrain  other  parties  from  erecting  a  street  railroad  on  a 
particular  piece  of  ground,  predicated  on  the  alleged  exclusive  right  on  the  part  of  the 
petitioner,  will  bo  dissolved  and  set  aside  if  it  be  not  shown  that  he  has  such  exclusive 
right.  Tho  f^ct  that  tho  vendor  of  the  petitioner  had  acquired  the  exclusive  right  fi*oni 
the  city  of  Now  Orleans  to  build  a  street  railroad  over  the  neutral  ground  on  Canal 
street,  and  afterward  abandoned  it,  will  not  of  lt«elf  confer  the  exclusive  right  upon  a 
third  party  who  may  obtain  permissioc  from  the  city  to  build  a  road  thereon. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooley, 
tx  ^V,  11,  Hunt,  for  plaintiff  and  appellee.  T.  Gilmore^  ior  defendant 
ind  appellant. 

Wyly,  J.  The  defendant  appeals  from  the  judgment  perpetuating 
the  injunction  sued  out  by  tlie  plaintiff  to  restrain  it  from  building  a 
railroad  on  the  neutral  ground  on  Canal  street,  between  Magazine  and 
Camp  streets. 

The  grounds  for  the  injunction  are  that  the  plaintiff  has  the  exclu- 
sive right  to  said  neutral  ground  on  Canal  street  for  its  railroad  by 
virtue  of  its  contract  with  the  city  of  New  Orleans,  and  that  the  de- 
fendant is  estopped  irom  contesting  this  exclusive  right  by  virtue  of  a 
compromise  between  the  plaintiff  and  David  McCoard,  the  vendor  of 
the  defendant,  in  which  the  latter  renounced  the  right  to  extend  his 
railroad  over  this  section  of  the  neutral  ground  on  Canal  street. 

The  first  ground  is  not  correct.  The  city  of  New  Orleans  has  not 
granted  to  the  plaintiff  the  exclusive  right  to  the  use  of  the  neutral 
^ound  in  controversy,  although  it  gave  it  permission  to  keep  a  double 
track  thereon.  It  is  not  pretended  that  the  defendant  is  interfering 
with  the  track  of  the  plaintiff.  It  is  only  endeavoring  to  comply  with 
its  agreement  with  the  city  of  New  Orleans,  made  under  ordinance 
No.  478,  new  series,  approved  by  the  Mayor  on  the  fourteenth  October, 
1867,  in  which  the  defecdant  was  authorized  and  required  to  extend 
its  road  over  said  space  of  ground. 

The  plaintiff  having  permission  to  run  a  street  car  on  Canal  street, 
has  no  cause  to  complain  if  for  public  convenience  a  like  privilege  has 


760  SUPEEBiE  COURT  OF  LOUISIANA, 


"New  Orleans  City  Railroad  Compan  j  v.  Crescent  City  Sallroad  Company. 


been  given  to  another  by  the  common  grantor.  Tlie  city  nndoabtedly 
had  the  right  to  make  the  grant  contained  in  the  ordinance  of  the 
fourteenth  of  October,  1867,  and  we  aee  nothing  prohibiting  the  de- 
fendant from  accepting  it,  nor  do  we  see  an  obligation  compelling  the 
acquired  right  to  inure  to  the  benefit  of  the  plaintiff. 

Grant  that  McCoard,  from  whom  the  defendant  derived  title,  aban- 
doned or  sold  to  tlie  plaintiff  the  right  which  he  bad  under  a  contract 
^  with  the  city  in  1865  to  build  or  extend  the  road  over  the  space  of 
ground  on  Canal  street,  his  subsequent  sale  to  the  defendant  of  the 
balance  of  his  rights  did  not  incapacitate  the  latter  from  receiving  the 
.  grant  of  the  fourteenth  of  October,  1867.  It  may  be  true  that  the 
acquisition  of  a  better  title  by  the  vendor  than  the  one  conveyed, 
inures  to  the  benefit  of  the  vendee  by  virtue  of  the  obligation  of  war- 
ranty implied  in  the  contract,  and  it  would  also  be  true  that  the  acts, 
admissions  or  declarations  of  the  vendor,  in  matters  of  title,  are  bind- 
ing on  the  vendee;  but  these  principles  of  law  have  no  application  to 
the  case  before  us. 

Here  the  right  claimed  by  the  defendant  to  the  use  of  the  vacant 
space  in  dispute  was  not  acquired  from  McCuard.  Ho  had  previously 
abandoned  his  right  to  run  street  cars  on  the  neutral  ground  on  Canal 
street,  between  Magazine  and  Camp  streets,  in  a  compromise  with  the 
plaintiff,  and  the  city  of  New  Orleans,  which  granted  McConrd  the 
right  to  do  so  in  1865,  accepted  and  approved  tlie  said  abandonment. 

Assuming,  then,  that  there  was  an  ebligation  of  the  character  con- 
tended for  between  McCoard  and  the  plaintiff,  which  we  do  not  admit, 
that  obligation  has  not  been  incurred  by  the  defendant  by  virtae  of  the 
transfer  which  McCoard  made  to  it  on  the  eighth  of  August,  1866,  ot 
all  the  rights  which  he  had  to  run  street  cars  in  the  city  of  New 
Orleans,  remaining  to  him  after  the  said  abandonment.  Tlie  right 
claimed  by  the  defendant,  and  which  the  plaintiff  has  enjoined  from 
being  exercised,  was  not  derived  from  McCoard;  but  the  defendant 
acquired  it  in  October,  1867,  from  the  city  of  New  Orleans. 

Now,  because  the  defendant  acquired  all  the  railroad  interests  vested 
in  McCoard  on  the  eighth  of  August,  1866,  did  that  preclude  it  from 
acquiring  from  another  source  a  right  which  McCoard  once  had,  but 
had  abandoned  previous  to  his  conveyance  to  the  defendant?  As  to 
the  right  in  dispute,  the  defendant  is  not  the  vendee  of  McCoard,  and 
is  therefore  not  bound  by  his  acts,  admissions  or  declarations  in  rela- 
tion thereSli. 

The  right  claimed  by  the  defendant  to  run  its  cars  upon  the  disputed 
territory  was  granted  to  it  by  the  city  of  New  Orleans,  from  whom  the 
plaintiff  also  derived  its  privilege. 

Under  this  state  of  facts,  where  does  the  obligation  arise  prohibiting 
the  acquisition  of  the  right  claimed  by  the  defendant,  or  if  acquired,. 
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eompelling  it  to  innre  to  the  benefit  of  the  plaintiff?  We  are  nnablo 
to  find  tlie  origin  of  such  an  obligation  in  any  of  the  sonrces  known  to 
the  law  froip  which  legal  obligations  arise,  and  therefore  we  conclude 
that  it  does  not  exist. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  annulled,  and  it  is  now  ordered  that  there  be  judgment  lor  tho 
defendant,  the  plaintiff  paying  costs  of  both  coutts. 


No.  3445. — State  ex  rel.  P.  Murtagh  et  alSb  v.  The  Judge  op  the 
Eighth  District  Court,  Parish  of  Orleans.  ^ 

An  appeal  will  lie  from  a  Jadgmcnt  either  annnllin^  or  afHrmini:;  an  ordinanco  of  tho  City 
Council,  if  the  amount  involved  in  the  ordinance  by  way  of  contract  exceeds  in  amonnt 
tbe  Bum  of  five  hundred  dollars,  notwithstanding  thero  may  be  several  parties  to  the 
contract  on  tlio  one  side,  no  one  of  whom  may  have  an  interest  therein  equal  to  five 
hnndred  dollars. 

In  sach  a  case  a  mandamus  will  issne,  on  ai^lieation,  to  the  Jndgo  a  quOt  directing  him  to 
grant  the  appeal. 

APPLICATION  for  a  Writ  of  Mandamus.    IF.  X.  Ogden  and  J.  I). 
Hilly  for  relators.    H.  C.  Dibble,  Judge,  respondent. 

Howell,  J.  Tlie  relators,  seventeen  in  number,  allege  that  they, 
in  connection  with  certiifln  otlier  parties,  instituted  suit  in  tho  Eighth 
District  Court,  parish  of  Orleans,  entitled  James  Ready  ct  ala.  v.  City 
of  New  Orleans  et  al.,  to  annul  ordinance  No.  1438,  new  series,  passed 
by  the  City  Council  of  New  Orleanst,  for  the  purpose  of  autliorizing 
and  instructing  the  controller  to  atljudicate  the  contract  for  shelling 
Liocast  street,  from  Felicity  road  to  Washington  avenue,  at  the  solo 
cost  and  expense  of  the  front  property  owners  on  said  street,  of  whom 
the  relators  are  a  majority,  and  also  to  annal  thobcon tract  made  with 
J.  J.  O'Hara,  a  defendant  in  said  suit,  in  pursuance  of  said  ordinance ; 
that  under  said  contract  their  united  liabilitv  and  interest  exceed  five 
hundred  dollars  and  the  whole  amount  involved  is  over  five  thousand 
dollars;  that  exceptions  to  the  right  of  some  of  the  plaintiffs  in  said 
suit  to  an  action  on  the  ground  that  the  amount  for  which  each  was 
liable  was  under  the  juiisdiction  of  the  court  a  qna^  were  maintained 
and  the  suit  tried  as  to  the  others,  against  whom  reconventional 
demands  were  filed  by  the  contractor,  O'Hara,  their  demand  dismissed 
and  judgments  rendered  against  them  on  the  several  reconventional 
demands;  that  they  applied  for  an  appeal  and  tendered  the  necessary 
bond,  but  the  appeal  was  refused  and  executions  were  ordered.  They 
pray  for  a  writ  of  prohibition  and  mandamus 

The  judge  answers  that  he  refused  the  appeal  because  '*  the  amount 
in  dispute  between  each  of  the  seveial  relators  and  the  de>eudants  in 
tho  said  suit  of  James  Ready  et  als.  v.  New  Orleans  et  al.  is  less  than 
live  hnndred  dollars  and  (he)  relies  upon  the  authorities  cited  in  Hen- 
nen's  Digest,  volume  1,  title  Appeal,  page  20,  1  (A.)  8." 
96 
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Such  a  general  reference  to  autliorities  is  no  aid  to  the  court  and 
\N'oald  be  as  well  omitted.  We  do  not  think  the  reaaon  justifies  the 
refusal.  The  oVject  of  tlie  suit  primarily  is  to  annul  an  ordinance  and 
contract  iuvolving  the  sum  of  five  thousand  dollars,  and  if  it  had  been 
decided  in  favor  of  the  x>laintiffs  therein,  relators  here,  and  against 
the  city  and  O'Hara,  the  contractor,  there  is  no  doubt  the  city  and 
O'Hara,  or  either  of  them,  could  have  appealed,  and  hence,  as  said  in 
the  case  of  the  State  ex  rcl.  James  Graham  v.  Judge  of  tho  Eightli 
District  Court,  decided  at  the  last  term  in  Monroe,  the  other  party  is 
entitled  to  the  like  right.  The  amount  for  which  each  of  the  relators 
may  or  may  not  be  liable  under  the  contract  is  not  tho  principal  or 
primary  mntter  in  dispute,  but  is  a  consequence  of  the  principal  ques- 
tion— the  validity  of  the  ordinance  and  contract,  and  is  directly 
presented  only  by  the  reconventional  demands.  It  can  not,  therefore, 
control  the  right  of  appeal  in  the  cascw 

It  is  thcrcloro  ordered  that  the  mandamus  issued  herein  bo  made 
peremptory* 


liu  Iffil  ^°*  3499. — St.vte  ex  rel.  E.  K.  WAsnixGxoN  v.  The  Clerk  of  the 

Sixth  Distkict  Court  of  the  Parish  of  Orleans. 

The  clerk  of  tl^e  Distiiot  Court  can  not  bo  permitted  to  coerce  a  settlemcDt  of  his  costs  by 
holdinf?  oil  to  tho  transcript  of  appcnL  In  case,  therefore,  that  tho  clerk  rcfuncs  to  de- 
liver tho  transciipt  to  tho  appellant^  on  the  ground  that  bis  costs  therefor  have  not  been 
paid,  a  mandamus  -will  issuo  to  the  clerk  on  application  of  tlio  appellant  directing  him  to 
deliver  thu  record,  and  pay  the  costs  of  the  writ.    22  An.  5C3,  578. 

ArPLTCATlON  for  Writ  of  Mandamaa.    B.  K.  Washington,  for  rela- 
tors.     William  WoelpeTp  Clerk  of  the  Sixth  District  Court,  re- 
spondent. 

IlowK,  J.  The  relator,  -who  was  plaintiff  in  the  court  below,  took 
an  appeal  and  gave  an  appeal  bond.  The  clerk  of  the  court  a  qua 
refused  to  deliver  to  him  the  transcript  unless  sundry  fees  were  first 
paid,  and  the  relator  therefore  asks  for  a  mandamus. 

The  answer  of  the  respondent  contains  no  matter  of  defense.  In  the 
case  of  the  State  v.  The  Clerk  of  the  Second  District  Court,  22  An. 
583,  wlicre,  as  in  this  case,  the  relator  was  plaintiff  in  the  lower  court, 
it  was  decided  that  **  the  appeal  bond  having  been  given  according  to 
law,  tho  clerk  sliould  have  delivered  the  transcript  to  the  appellant.'' 
The  same  ruling  had  theretofore  been  made  in  cases  where  a  defendant 
was  appellant.    22  An.  50S,  5G3,  578. 

It  may  therefore  be  regarded  as  settled  that  the  clerk  of  the  lower 
court  can  not  coerce  a  settlement  of  his  disputes  with  parties  in  regard  i. 
to  costs  by  withholding  the  transcript  of  appeal.     C.  P.  585. 

It  is  therefore  ordered  that  the  mandamus  issued  herein  be  mado 
peremptory  at  respondent's  costs. 
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No.  3279. — William  Emmer  v.  Mrs.  James  Kelly.  ^  ^  i^j 

b  an  action  of  partition  commenced  by  the  heira,  one  citation  addressed  to  fhe  sarvivlng 
wife  in  lier  indiyldoal  capacity  and  as  natural  tatriz  of  her  minor  children  is  sufficient. 
In  such  a  case  there  is  not  such  a  confliction  of  interest  as  requires  the  interposition  of 
the  under  tutor. 

The  tutor  or  tutrix  is  the  proper  party  to  iuToke  a  family  meeting  for  tiie  purpose  of  delib- 
erating on  the  question  of  a  Judicial  partition  where  minors  are  interested. 

APPEAL  from  the  Fifth  District  Conrt,  imrish  of  OrleanB.  Leaumant, 
J.  McQloin  i&  KlmnpeteVf  for  appellant.  Bandolph,  Singleton  <0 
Browne^  for  appellee. 

Taliaferro,  J.  This  Buit  is  founded  on  a  rule  taken  upon  the  de- 
fendant to  show  cause  why  she'  should  not  comply  with  the  terms  of 
«a]e  of  a  certain  lot  of  ground  situated  in  New  Orleans  and  purchased 
by  her  at  public  auction  on  the  twenty-sixth  of  March,  1870,  by  a  duly 
licensed  auctioneer  of  said  city ;  she  being  the  last  and  highest  bidder 
for  the  property,  and  the  same  having  been  duly  adjudicated  to  her, 
she  is  required  by  the  proceeding  taken  against  her  to  comply  witli  the 
terms  of  the  adjudication  and  receive  title  therefor. 

The  defendant  answers  by  alleging  defects  in  plaintiff's  title,  aver- 
ring that  he  acquired  tlie  property  from.  Riddell,  and  that  the  latter 
acquired  it  by  an  act  ot  partition  of  the  succession  of  his  father,  Dr. 
lUddell,  which  partition  the  defendant  alleges  was  illegal,  and  therefore 
void,  for  ther  reason  that  the  formalities  of  law  required  in  judicial 
partitions  were  not  observed  in  making  the  partition  of  the  succession 
ill  question. 

The  judgment  of  the  court  was  in  conformity  with  the  plaintiff's 
motion,  and  the  deiendant  has  appealed.  The  case  comes  up  on  a 
statement  of  facts  and  admissions  ot  the  parties. 

The  exceptions  taken  to  the  proceedings  in  partition  are  numerous 
and  of  a  technical  character.  First.  Tiiat  the  citation  was  directed 
to  the  natural  tutrix  individually  and  as  tutrix  of  her  minor  children, 
whereas  two  citations  should  have  issued,  one  to  Mrs.  Riddell  in  person 
and  the  other  to  her  as  tutrix.  We  see  no  weight  in  this  objection.  The 
citation  informed  her  that  on  her  own  behalf  as  having  an  interest  in 
the  succession  and  as  the  representative  of  her  minor  children  she  was 
called  upon  to  show  cause  why  a  partition  should  not  be  made.  The 
€o-)ieir  having  an  interest,  had  a  right  to  compel  a  partition.  It  was 
his  duty  to  cite  the  other  parties  in  interest.  In  this  incipient  pro- 
ceeding there  was  no  such  confliction  of  interest  between  the  tutrix 
and  minors  as  made  it  necessary  for  the  under  tutor  to  represent  them. 
These  remarks  embrace  the  first  and  second  grounds.  The  third  is 
that  no  trial  was  had  on  the  issues  made.  A  decree  of  partition  was 
rendered.  It  was  not  appealed  from,  and  seems  to  have  been  satisfac- 
tory to  all  the  parties.    Fourth.    That  the  calling  a  family  meeting  to 
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deliberate  upon  the  maDoer  of  making  the  partition  and  advise  in 
relation  to  tlie  proceeding  on  tbe  part  of  the  minors  was  made  by  peti- 
tion of  the  tutrix  inctead  of  the  under  tutor.  We  think  it  was  the 
province  of  the  tutrix  to  act  in  that  case.  Fifth.  That  there  was  in 
the  incipiency  of  the  proceedings  such  a  confliction  of  interests  as 
required  the  separate  appointment  of  a  tutor  ad  hoc  to  each  minor.  No 
such  confliction  of  interest  is  shown.  In  the  ulterior  proceedings, 
especially  in  the  act  of  making  the  partition,  separate  tutors  were 
severally  appointed  for  the  minors.  These  tutors  ad  hoc  specially 
appointed  were  duly  sworn,  and  acted  for  the  minors. 

From  the  statement  of  facts  we  find  there  is  no  support  given  by 
them  to  the  ground  taken  by  the  defendant  that  the  partition  was  not 
duly  homologated.  The  act  of  partition  being  completed,  the  notary 
by  whom  it  was  drawn  up  filed  it  in  the  proper  court.  A  motion  was 
filed  by  the  tutrix  suggesting  the  filing  of  the  instrument;  and  obtained 
an  order  that  the  various  special  tutors  show  cause  on  a  day  fixed  why 
the  act  of  partition  should  not  be  homologated.  Service  of  citation 
and  petition  was  moved  by  all  the  tutors  ad  hoc.  The  motion  was 
tried, 'counsel  for  the  parties  were  present,  the  order  of  homologation 
was  duly  rendered  and  signed. 

We  see  nothing  in  all  the  various  objections  rendering  null  these 
proceedings,  which  took  place  in  1867,  and  seem  to  have  been  regular 
and  sufficiently  in  compliance  with  law. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 


No.  2287. — G.  M.  Bender  v.  James  T.  Belknap. 

A  party  is  estopped  ftom  contradicting  in  a  snbseqaent  action  what  he  has  judicially  ad- 
mitted or  averi*ed  to  be  true  in  a  previoos  action  between  the  same  parties. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     £eau- 
montj  J.     Semmes  i&  Molt,  for  plaintiff  and  appellant.     IT.  B, 
Koonis,  for  defendant  and  appellee. 

Wyly,  J.  The  plaintiff  alleges  that  in  his  absence  one  James  F. 
Ainslcy  took  possession  of  his  plantation,  cotton  and  other  property 
in  the  parish  of  Caddo,  and  on  the  twenty-seventh  of  August,  1863, 
sold  to  one  J.  Dryfus  fifty  bales  of  said  cotton,  giving  his  written  obli- 
gation to  deliver  the  same  to  said  Dryfus  or  any  holder  of  said  instru- 
ment, at  Shreveport,  when  called  on  so  to  do,  and  in  the  meantime  to 
keep  the  possession  thereof;  that  at  a  subsequent  period  said  written 
contract  got  into  possession  of  the  defendant,  who  claimed  it  as  his 
property,  and  by  means  thereof  succeeded  in  getting  possession  of 
thirty-eight  bales  about  the  month  of  March,  1865,  which  were  worth 
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at  the  time  $H00  per  bale.  Alleging  tliat  said  Ainsley  was  wholly 
nn authorized  to  alienate  his  said  iirojierty,  he  prays  judgment  against 
the  defendant  for  the  value  thereof,  to  wit,  $11,000, 

The  answer  is  a  general  denial  and  the  averment  tliat  the  acts  of  the 
defendant  in  reference  to  said  cotton  were  as  agent  for  Martin  Gordon, 
Jr.,  and  this  he  made  known  to  all  the  parties  with  whom  he  dealt. 
The  court  decided  in  favor  of  the  defendant,  and  the  plaintiff  appeals. 

Our  attention  is  directed  to  a  bill  of  exceptions  taken  by  the 
plaintiff  to  the  evidence  of  certain  witnesses  admitted  by  the  court  to 
prove  that  the  defendant  acted  as  an  agent  in  regard  to  the  cotton 
mentioned,  and  the  value  thereof  claimed  in  the  petition,  and  that  the 
<lelendant  did  not  receive  any  of  the  proceeds  of  the  said  cotton  when 
sold,  and  never  had  possession  tliereof,  but  that  he  merely  acted  as 
sigont  or  broker  for  Martin  Gordon,  Jr.  The  objection  to  this  testi- 
mony was  tliat  it  contradicted  the  judicial  allegations  and  sworn 
xivernients  of  the  pleadings  in  the  case  of  James  T.  Belknap  v.  G.  M. 
Bender,  on  the  docket  of  the  distnct  court,  parish  of  Caddo,  a  dnly 
certitied  copy  of  which  suit  had  already  been  offered  in  evidence  by 
the  plaintiff  and  was  then  before  the  court. 

AVe  think  the  court  erred  in  receiving  the  testimony.  The  defendant 
was  estopped  by  matter  of  record  from  denying  his  sworn  averments 
and  admissions  in  the  suit  which  he  brought  at  Shreveport  against  the 
<lefcndant  for  nineteen  bales  of  the  cotton  which  he  claimed  under  the 
contract  between  Ainsley  and  Dryfus.  That  suit  was  between  tJio 
Mime- parties  as  in  this  suit,  and  was  to  compel  Bender  to  deliver 
niuetfien  bales  to  complete  the  contract  between  Ainsley  and  Dryfus, 
under  which  the  defendant  acknowledged  that  ho  received  thirty-one 
bales,  and  by  virtue  of  which  he  sought  to  recover  the  balance,  to 
wit,  nineteen  bales.  In  that  suit  the  defendant,  Belknap,  claimed  to 
be  the  owner  of  the  property  due  under  the  contract,  and  acknowledged 
having  received  thirty-one  bales  thereunder,  and  he  averred  the  cotton 
was  worth  $!J00  per  bale.  He  obtained  a  writ  of  sequestration  upon 
his  oath  that  the  averments  of  his  petition  were  true,  and  he  gave  a 
bond  as  owner  of  the  property.  His  suit  was  abandoned  subsequently, 
and  dismissed  from  the  docket  on  the  demand  of  Bender,  the  defendant 
therein,  the  plaintiff  in  this  case. 

It  is  a  well  settled  rule  in  the  administration  of  justice  that  a  party 
will  not  be  permitted  to  deny  what  he  has  solemnly  acknowledged  in 
a  judicial  proceeding.  The  defendant  will  not  be  heard  to  contradict 
iiis  sworn  statement  that  he  received  the  property  in  controversy  as 
owner.  The  only  means  of  courts  to  protect  the  integrity  of  judicial 
proceedings  are  the  sanctity  which  the  law  throws  around  them,  and 
if  nil  the  restraints  of  justice  and  truth  are  lost  sight  of  by  litigants, 
^*  the  law  itself  meets  the  emergency  by  holding  tlie  parties  to  their 
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allegations  of  record,  and  not  permitting  them  to  faUify  what  they 
have  solemnly  declared  to  be  the  triitli."  Deuter  v.  Erwin,  5  An.  18; 
Gridley  v.  Conner,  4  An.  416;  Freeman  v.  Savage,  2  An.  269. 

Wo  think  the  plaintiff  should  have  judgment  for  the  valao  of  the 
thirty-one  bales  which  the  defendant  acknowledges  having  received 
from  Ainsley,  who  was  wholly  unauthorized  to  sell  the  same,  the  said 
value  being  $300  per  bale  according  to  the  judicial  averments  of  tho 
defendant. 

It  is  therefore  ordered  that  the  judgment  herein  bo  avoided  and 
annulled,  and  it  is  ordered  that  there  be  judgment  in  tavor  of  the 
plaintiff  and  against  the  defendant  for  $9300,  with  five  per  cent,  per 
annum  interest  thereon  from  the  twenty-seventh  ot  October,  1665,  and 
costs  of  both  courts. 


No.  3437. — State  ex  rel.  New  Orleans  and  Havana  Steamshii* 
^1^         AND  Lottery  Co3ipany  v.  The  Judge  op  the  Eighth  District 
23  7W         Court. 

50    138, 

Tlie  iuAge  a  quo  is  vested  with  discretionary  power  and  anthority  to  dissolve  an  injunction 
on  bond.  The  writ  of  mandamns  will  not  therefore  issue  from  the  appellate  court 
directing  tho  Judge  a  quo  to  dissolve  it  on  bond. 

APPLICATION  for  Writ  of  Mandamus.  Cotton  d-  Levy  and  Albert 
Voorhica,  for  relators.    JET.  O.  Dibble,  Jadge,  respondent. 

Howe,  J.  The  relators  being  under  injunction  in  the  Eigbth  Dis- 
trict Court,  applied  to  the  judge  thereof  to  have  the  injunction  dis- 
solved upon  their  giving  bond  under  article  307  C.  P.  Tho  judge,  in 
the  exercise  of  the  discretion  reposed  in  him  by  the  article  under 
Tvhich  tbe  application  was  made,  declined  to  dissolve  the  injunction. 

The  relators  now  apply  to  this  court  for  a  mandamus  to  compel  the 
Judge  of  the  Eighth  District  Court  to  dissolve  the  injunction  ;  in  other 
words,  to  compel  him,  in  the  exercise  of  a  distinctly  conferred  discre- 
tion, to  do  what  he  thinks  be  ought  not  to  do,  and  therefore  does  not 
choose  to  do. 

The  doctrines  that  a  mandamus  can  not  be  used  to  compel  the  per- 
formance of  a  discretionary  act,  and  that  this  court  will  issue  the  writ 
only  in  aid  of  its  appellate  jurisdiction,  are  well  settled. 

An  appeal  from  the  action  of  a  district  judge  under  article  307  C.  P. 
may  lie  in  certain  cases,  as  in  De  la  Croix  v.  Viller^,  11  An.  39,  and 
White  V.  Casanave,  14  An.  57,  but  we  perceive  no  legal  reason  for  the 
mandamus  asked  for  in  this  case.  As  well  might  we  issue  a  mandamus 
to  compel  the  judge  to  decide  the  cause  on  its  merits  in  such  a  manner 
as  to  suit  the  wishes  of  the  relators  and  our  own  views  of  law  and  fact. 

Maudanuis  refused. 
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No.  24:J2. — Miciikl  Diktuicii  r.  L.  Bayiii  and  H.  D'Aquin. 

A  Ktipnlatioii  in  a  writton  obligation  to  pay  money  thafc  in  case  Judicial  proceedings  be  in- 
Ktituted  to  enforce  payment,  the  lawyers*  fees,  fixed  at  ton  per  cent.,  to  be  at  the  cost  of 
the  maker,  doc^s  not  clian«;e  its  character  from  that  of  an  ordinary  promissory  note. 

A  presentment  by  the  notary  of  a  promissory  note  to  the  maker  for  payment,  is  snfflcient  if 
made  at  his  usnal  place  of  busines.'i,  within  reasonable  hours,  although  he  be  absent 
therefrom  at  the  time,  because  if  abncMit  during  business  hours  he  is  bound  to  have  sonio 
one  there  to  represent  him. 

APPEAL  from  tlio  Fourtli  Difttrict  Court,  pnris!i  of  Orleans.  T1i6ard,J. 
A.  ct  P.  Boberty  for  plaintiff  and  appellee.     F,  Fur.cUcr,  for  defend- 
ants and  appellants. 

Howell,  J.  H.  D'Aquin  lias  appealed  from  a  judgment  against  hin^ 
as  iudorscr  on  the  following  note,  to  wit: 

"  $4305.  New  Orleans,  August  14,  1868. 

Six  months  after  date  I  promise  to  pay  to  the  order  of  Michel 
Dictiich  forty-three  hundred  and  five  dollars,  for  value  received,  nego- 
tiable and  payable  without  defalcation  or  discount.  Should  the  note 
not  be  paid  at  maturity,  and  judicial  proceedings  bo  instituted,  the 
lawyer's  iei  s,  fixed  at  ten  per  cent.,  to  be  at  the  cost  of  the  maker. 
(Signed)  LEON  BAYHI. 

audorsed)        II.  D'AQUIN, 

MICHEL  DIETRICH, 
MRS.  JOHN  GAUCHE. 

MICHEL  DIETRICH,  Attorney." 

Judgment  was  asked  and  rendered  only  for  the  sum  of  $4305  and 
costs  ot  protest  and  suit,  with  legal  interest  from  date  of  maturity  of 
this  instrument. 

The  appellant's  defense  is  that  he  is  in  no  manner  liable  on  the  said 
instrument  as  indorser,  security  or  otherwise,  because  it  is  not  a 
promissory  note  according  to  the  intendment  of  the  mercantile  law,, 
and  hence  his  signature  is  blank  on  the  back  of  the  instrument,  he  not 
being  the  payee,  does  not  bind  him  as  guarantor,  surety  or  indorser 
under  the  commercial  law  or  the  civil  law  of  Louisiana,  and  admitting 
it  is  commercial  paper,  he  is  released  by  the  want  of  legal  presentment 
and  demand. 

Wo  think  the  additional  clause  to  pay  ten  per  cent,  as  lawyer's  fees, 
which  are  not  claimed  in  this  suit,  did  not  change  the  character  of  the 
instrument  and  make  it  different  from  what  it  is  expressly  declared  to 
be,  a  note  for  a  sum  certain,  payable  at  a  date  fixed.  The  payment  of 
the  snm  was  not  made  dependent  on  any  condition.  We  consider  the 
presentment  and  demand  legal.  The  protest  says  the  notary,  ''in 
order  to  present  the  said  note,  went  to  the  office  of  the  drawer,  of  thia 
city  and  found  no  one  in  or  about  the  premises  of  whom  demand  could 
be  made,  left  my  card  on  the  desk  of  said  drawer,  stating  the  obiect 
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of  my  call,  and  at  the  close  of  businesB  hours  had  received  no  answer 
thereto." 

It  is  well  settled  that  a  presentment  at  either  the  dwelling  or  place 
of  business  of  the  maker  is  sufficient,  if  within  reasonable  hours,  and 
if  at  the  place  of  business,  it  will  be  sufficient  if  made  within  the 
usual  hours  of  business,  although  he  be  absent  therefrom,  for  in  both 
instances  he  is  bound  to  have  a  suitable  person  there  to  answer  inquiries 
and  pay  his  notes  if  there  demanded.    Story  on  Notes,  section  235. 

Judgment  affirmed 


No.  3462. — State  ex  rel.  D.  C.  Byerly  v.  The  Judge  op  the  EiGHTn 

District  Court  op  New  Orleans. 

A  third  party  who  showB  an  interest  in  a  snit  in  amount  Bufficiont  to  give  the  appellate  conrt 
Jurisdiction,  may  appeal  from  such  jndjrmont,  and  a  mandamus  yri\l  issue  from  the 
Supremo  Court,  on  application  of  such  third  party,  directing  the  judge  a  quo  to  grant 
the  appeal. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.     Semmes 
d?  Afoit,  lor  relator.      W,  IL  CLoley,  Judge  of  the  Sixth  District 
Court  for  tlie  naiish  of  Orleans,  presiding  in  the  Eig)ith. 

Taliafkrro,  J.  The  Clerks  of  the  Fourth  and  Eiglitli  District 
Courts  of  New  Orleans  having  obtained  judgment  in  their  favor  in  a 
proceeding  by  mandamus  to  compel  J.  S.  Walton,  Administrator  of 
Finance  of  the  citv  of  New  Orleans,  to  institute  all  suits  under  his 
control  in  his  said  capacity,"  wherein  the  city  of  New  Orleans  may 
claim  taxes  due  it  for  the  year  1(^70,  irrespective  ol  the  amount  in- 
volved, in  the  Fourih  and  Eighth  District  Courts,  irespeclively,  in 
equal  aggregate  amounts  sued  lor,  the  relator  in  the  present  cas',  who 
is  Clerk  of  the  Third  District  Court  of  the  parish  of  Orleans,  con- 
ceiving himself  aggrieved  by  the  judgment,  applied  to  the  court  by 
which  it  wns  rendered  for  a  suspensive  appeal.  The  appeal  was  re- 
fused, and  he  applied  to  this  court  for  a  mandamus  to  the  Judge  of  the 
Eighth  District  Court  requiring  him  to  grant  the  appeal. 

In  answer  to  the  rule  granted  by  this  court,  the  Judge  of  the  Eighth 
District  Court  assigns  as  reasons  for  refusing  to  grant  the  appeal: 

First — That  this  court  is  without  jurisdiction  ratione  fnateria  to  hear 
and  determine  the  questions  raised  by  the  pleadings  in  the  cjiso  wherein 
the  judgment  complained  of  was  rendered. 

Second — That  relator's  interest  in  the  suit,  by  his  own  showing,  is 
not  such  as  to  entitle  him  to  an  appeal,  as  the  judgment  can  work  no 
injury  to  him,  it  being  so  far  as  relates  to  the  judgment  obtained  by 
him  in  a  similar  case,  res  inieralios  acta. 

The  point  decided  is  that  the  Fourth  and  Eighth  District  Courts  of 
the  parish  ot  Orleans  ure  entitled,  under  the  provisions  of  the  act  of 
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the  Legislature  approved  March  13,  1871,  No.  48,  to  jarisdiction  of  all 
suiU  of  what  amount  soever  for  the  recovery  of  taxes  imposed  by  or 
due  to  the  city  ot  New  Orleans.  The  Clerk  of  the  Third  District  Court 
contends  that  that  court  is  vei^ted  by  law  with  exclusive  jurisdiction 
of  all  tax  suits  contemplated  by  the  acts  of  the  Legislature  in  relation 
to  the  city  taxes,  where  the  amount  of  the  tax  is  less  than  $100;  and 
if  the  jurisdiction  of  claims  for  these  small  sums  be  illegally  trans* 
ferred  to  the  Fourth  and  Eighth  Courts,  he  will  be  deprived  nnjustly 
and  unlawfully  of  the  costs  that  might  arise  in  the  prosecution  of  all 
claims  for  taxes  amounting  in  each  case  to  less  than  $100. 

It  is  settled  by  several  decisions  of  this  court  that  a  third  party  may 
appeal  from  a  judgment  if  he  allege  and  show  a  direct  pecuniary 
interest  in  a  suit,  and  that  that  interest  amounts  to  a  sufficient  sum  to 
give  jurisdiction  to  the  appellate  court.  The  relator  in  this  case  made 
oath  in  the  court  below  that  he  has  an  interest  in  the  judgment  ap- 
pealed from  to  an  extent  exceeding  $1000,  resulting  from  fees  of  office 
accruing  to  him  as  Clerk  of  the  Third  District  Court.  Wo  think  the 
appeal  prayed  for  should  have  been  granted. 

It  is  tlierefore  oi'dered  that  the  rule  be  made  absolute. 


No.  2328. — 0.  B.  Graham  &  Co.  v.  Hemard  &  Hattier. 

A  defendant  is  essentially  a  plaintiff  when  he  makes  a.roconvontional  demand.    The  burden 
of  proving  Uie  demand  in  reconvention,  therefore,  folia  exelasively  on  the  defendant. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooley,  J. 
Hornor  dk  Benedict,  for  plaintiffs  and  anpellauts.      £!,   H,  McCaleb 
and  £.  Wooldridge,  for  defendants  and  appellees. 

HowEy  J.  This  is  an  action  for  a  balance  of  account  alleged  to  be 
due  by  defendants  for  advances,  etc.,  made  by  plaintiffs  on  cotton 
shipped  through  their  house  to  Liverpool  by  defendants. 

There  does  not  seem  to  be  any  dispute  as  to  the  amount  of  advances 
and  charges,  but  the  contest  is  over  the  reconventional  demand  of  de- 
fendants, which,  if  sustained,  brings  the  plaintiffs  in  debt.  There  was 
judgment  in  the  \oimv  court  in  favor  of  defendants  for  $1129  06,  and 
plaintiffs  have  appealed. 

The  reconventional  demand  is  founded  upon  the  allegation  that  de- 
fendants shipped  though  plaintiffs'  house  to  Liverpool,  per  '^Antonia,'^ 
sixty  bales  of  cotton ;  that  the  plaintiffs  were  instructed  and  agreed  to 
sell  it  as  soon  as  it  should  arrive ;  that  if  so  sold  in  February,  1866,  it 
would  have  brought  nineteen  and  a  half  pence  per  pound ;  that  in 
violation  of  their  duty  and  agreement  the  plaintiffs  did  not  sell  this 
cotton  until  August  and  September,  18G6,  and  at  much  lower  prices, 
and  thus  caused  great  loss  and  damage  to  defendants. 
97 
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It  is  of  course  incnmbent  on  defendants,  who  are  to  all  intents  and 
purposes  plaintiffs  in  reconvention,  to  establish  with  legal  certainty 
their  claim  for  damages.  A  careful  examination  of  the  record  will 
show  that  they  have  not  done  this.  On  the  contrary,  the  impression 
produced  by  the  testimony  is,  that  the  sixty  bales  of  cotton  in  question 
were  shipped  through  plaintiffs'  firm  under  an  arrangement  which  left 
them  a  sound  discretion  as  to  time  of  sale,  and  that  such  discretion  has 
not  been  abused. 

It  is  tlierefore  ordered  that  the  judgment  appealed  from  be  avoided 
and  reversed,  and  the  reconvention al  demand  of  defendants  dismissed. 
It  is  further  ordered  tliat  the  plaintiffs,  0.  B.  Graham  &  Co.,  have 
judgment  as  prayed  for  against  Charles  Hemard  and  Victor  Hattier,. 
composing  the  firm  of  Hemard  &  Hattier,  defendants  herein  in  soUdo, 
for  the  sum  of  $4683  54,  with  legal  interest  from  December  1,  IdGii,  with, 
costs  of  both  courts. 

Rehearing  refused. 


No.  343R. — Jane  Wetmorb  v.  Mu^^ual  Aid  and  Benevoi-knt  Lifk 

Insurance  Association  of  Louisiana. 

One  of  the  clauses  in  the  policy  of  a  life  insarance  issued  by  the  Benevolent  Aid  and  Life- 
insurance  Company  of  Louisiana  was,  that  the  insured  agreed  to  pay  into  the  troasory 
of  the  association  one  dollar  and  twenty -iive  cents  upon  the  death  of  any  member,  within 
thirty  days  after  date  of  said  death,  being  notified  thereof  by  pablication  in  one  daily 
newspaiM)r  published  in  the  city  of  New  Orleans  in  English,  German,  and  one  in  French 
for  five  consecutive  days.  Held— That  under  this  clause  the 'assured  was  allowed  the 
entire  thirty  days,  oommoncing  and  counting  from  and  after  the  last  of  the  five  days  of 
publication.  That  the  company  could  not  claim  the  forfeiture  of  the  policy  on  tliat  ac- 
count until  thirty  days  after  the  last  of  the  live  days  of  publication  had  expired. 

APPEAL  from  the  Eighth  Diatrict  Court,  parish  of  Orleans.  DibbUy 
J.  T.  A.  Bartlette,  for  plaintiff  aud  appellee.  «7.  D.  Ilill  &  H,  A. 
Ogden,  for  defeudants  aud  appellants 

Taliaferro,  J.  On  the  third  of  June,  1870,  the  defendants  insured' 
the  life  of  Robert  Hancock  Wetmore,  who  died  on  the  ninth  of  Sep- 
tember iollowing.  This  sait  is  brought  by  the  widow  of  the  decedent 
to  recover  on  the  policy  the  sam  of  $29*35,  the  amount  injured  for,  and 
interest  on  that  amount  at  five  per  cent,  from  niiKh  November.  1870. 
The  answer  admits  that  the  policy  of  insurance  was  taken  out  as 
stated,  but  defendant  avers  that  the  insured  paity  having  failed  to 
comply  with  one  of  the  conditions  stipulated  in  the  policy  tho  act  be- 
came void,  and  that  defendant  is  not  bound.  The  judgment  of  the 
lower  court  was  rendered  in  favor  of  the  plaintiff  for  the  sum  claimed,, 
and  the  defendants  have  appealed. 

The  condition  referred  to  in  the  defense  reads  thus :  *^  Said  Bobert 
Hancock  Wetmore  hereby  agrees  to  pay  into  the  treasury  one  dollar 
aud  twenty-five  cents,  upon  the  death  of  any  member  of  the  associa- 
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tion,  witliin  thirty  days  aitor  date  of  said  death,  being  notified  thereof 
by  publication  in  one  daily  newspaper  published  in  the  city  of  New 
Orleans  in  English,  German  and  one  in  French  for  five  consecntive 
davs." 

The  company  say  that  this  assessment  on  Wetraore,  made  on  the 
decease  of  Joseph  Parisey,  was  due  and  unpaid  until  the  expiration  of 
the  tliirty  days,  at  the  end  of  which  time  the  policy  became  forfeited, 
so  that  on  the  ninth  September,  1870  (the  day  of  Wetmore's  death), 
the  policy  by  its  terms  and  conditions  was  null  and  void,  and  conse- 
quently no  rights  of  any  sort  arose  in  favor  of  the  plaintiff.  The  case 
turns  upon  the  solution  of  the  question,  from  what  day  do^s  the  thirty 
days  begin  to  run  ?  If  the  thirty  days  begin  to  run  from  the  first  day 
of  publication,  the  time  had  elapsed  before  Wetmore's  decease.  If 
the  commencement  be  on  the  last  day  of  publication,  the  full  period  of 
thirty  days  did  not  elapse  until  after  his  death. 

If  the  time  begin  to  run  from  the  first  day  of  publication,  why  should 
the  publication  be  required  to  be  made  for  five  days  consecutively  f 
Tlie  reason  for  requiring  five  days  publication  would  seem  to  be  that 
t^his  repetition  of  the  publication  for  five  days  would  be  more  likely  to 
bring  to  parties  interested  knowledge  of  the  event  published  than  it 
single  insertion  in  the  gazette.  Taking,  then,  this  construction  of  the 
clause  stipulating  the  condition  as  correct,  the  publication  ^Ye  times  is 
to  be  considered  the  notice,  and  to  be  deemed  equivalent  to  notice 
served  personally.  Therefore  the  last  day  of  publication,  and  not  the 
first,  is  the  period  from  which  the  thirty  days  begin  to  run.  It  was 
upon  this,  and  as  we  think  the  correct  view  of  the  question,  the  judge 
a  quo  decided  in  favor  of  the  plaintiff. 

It  is  therefore  ordered,  adjudged  and  decreed  that  tlie  judgment  of 
the  district  court  be  affirmed,  with  costs. 


No.  3187. — Jacob  U.  Payne  v.  Biddy  Graham,  Tutrix. 

Real  estate  in  the  possession  of  a  third  party  under  a  recorded  title  ostensibly  Talid  can  not 
be  seized  by  a  Judgment  creditor  of  his  vendor,  under  the  allegation  of  fraud,  until  the 
title  itiielf  has  been  set  aside  by  a  direct  action.  An  injunction  will  therefore  lie  in  favor 
of  such  third  iKMsesaor  restraining  the  seizure  and  sale  by  the  judgment  creditor. 

APPEAL  fi-om  the  Thirteenth  Judicial  District  Court,  parish  of  Madi- 
son.  Hough,  J.  Breaux  &  Fennevy  for  plaintiff  and  appellee.  J7. 
2>.  Farrar,  for  defendant  and  appellant.  Jacob  Hawkins,  for  defendant 
and  appellant  on  rehearing. 

Taliaferro,  J.  The  defendant  in  this  case,  representing  the  suc- 
cession of  her  husband,  having  obtained  a  judgment  against  Charles 
J.  Hester,  issued  an  execution  and  caused  to  be  seized  by  the  sheriff 
several  tracts  of  land  as  property  of  Hester.    The  plaintiff  enjoined 
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the  sale  on  the  grouud  that  he  is  the  owner  of  the  property,  and  m 
possession  of  it  under  title  duly  recorded  in  the  parisii  of  Madisou  on 
the  sixth  of  November,  1869.  Tlie  plaintiff  had  judgment  perpetua- 
ting the  injunction,  and  the  defendant  appeals. 

In  its  important  features,  this  case  bears  a  close  resemblance  to  the 
ease  of  Mary  B.  Waddiil  v.  Payne  &  Harrison,  just  decided,  and  it 
must  be  disposed  of  on  the  same  grounds. 

Payne  &  Harrison  having  a  judgmeiit  against  Hester,  rendered  by 
the  Fourth  District  Court  of  New  Orleans,  recognizing  a  special  mort- 
gage on  four  tracts  of  land  in  the  parish  of  Madison,  and  ordering  the 
fiale  of  them  to  pay  a  large  debt  owing  by  Hester  to  Payne  &  Harri- 
eon,  seized  under  execution  the  mortgaged  lands,  which  were  sold, 
excepting  one  tract  previously  sold  at  sheriff's  sale  under  the  jud<;ment 
in  favor  of  Graham's  succession,  and  the  sale  of  which,  under  Payne 
&.  Harrison's  judgment,  was  enjoined  by  Mrs.  Waddiil  when  adverti^d 
for  sale  under  the  seizure  of  Payne  &  Harrison.  The  8<ale  went  on  as 
to  the  other  tracts,  and  the  plaintiff  in  this  suit  became  the  purchaser. 
The  mortgage  in  favor  of  Payne  &  Hariison  being  the  oldest  of  record 
in  the  parish  of  Madison  against  the  property  of  Hester,  and  contain- 
ing the  pact  de  non  alienando,  no  sale  of  any  of  the  lands  could  legally 
have  been  made  under  the  judgment  and  judicial  mortgage  ot  Gra- 
ham's succession,  unless  they  brought  a  sum  exceeding  the  amount  of 
the  older  mortgage.  The  second  seizure  under  the  same  judgment, 
and  which  forms  the  subject  of  the  present  litigation,  can  have  no 
greater  effect.  It  seems,  however,  that  the  defendant  has  proceeded 
upon  the  assumption  that  the  judgment  of  Payne  &  Harrison,  rendeied 
by  the  Fourth  District  Court  of  New  Orleans,  is  an  utter  nullity,  pre- 
senting the  same  arguments  that  were  used  to  sustain  the  injunction 
In  the  case  of  Mary  B.  W<'iddill  v.  Payne  &  Harrison.  The  grounds 
tiiken  by  the  plaintiff  in  that  case  we  considered  untenable  for  the 
reasons  tliere  assigned,  and  we  reler  to  them  as  applicable  in  this  case. 
Besides,  the  defendant  having  merely  a  judicial  mortgage,  and  that  of 
posterior  date  to  the  special  mortgage  of  her  opponents,  and  not  even 
alleging  simulation  in  the  act  by  wliich  Payne  &  Harrison  acquired 
title,  we  are  not  clear  tliat  she  could  properly  attack  their  title  and 
possession  by  a  direct  seizure. 

It  is  theretore  ordered,  adjudged  and  decreed  that  the  judgment 
rendered  by  the  district  court  be  affirmed  with  costs. 

Mr.  Justice  Wyly  took  no  part  in  this  decree 


On  IIehearing. 

Wyly,  J.    The  defendant,  Biddy  Graham,  tutrix,  appeals  from  the 
judgment  perpetuating  the  injunction  herein  sued  out  by  the  plaintiff, 
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decreeing  the  latter  to  be  the  owner  of  the  land  seized,  and  condemn- 
ing the  deten*iant  in  solido  to  pay  $500  damages. 

At  the  time  the  land  in  question  was  seized  by  the  sheriff  under  the 
judgment  of  Biddy  Graham,  tutrix,  t?.  Charles  J.  Hester,  it  was  pos- 
sessed by  the  plaintiff  as  owner  under  a  recorded  title  ostensibly 
valid.  It  has  been  repeatedly  held  that  such  a  title  can  not  be  attacked 
collaterally.    23  An.  134. 

On  this  ground  alone,  and  without  expressing  an  opinion  in  regard 
to  the  other  points  presented  in  the  case,  we  think  the  injunction 
should  be  perpetuated,  reserving,  however,  the  right  of  the  defendant, 
Biddy  Graham,  tutrix,  to  inquire,  in  a  direct  action,  into  the  validity 
of  the  title  asserted  by  the  plaintiff  to  the  land  in  controversy. 

It  is  therefore  ordered  that  the  judgment  of  this  court,  of  the  thir- 
teenth day  of  March,  1871,  be  set  aside,  and  it  is  now  ordered  that  the 
judgment  of  the  court  below  be  amended  by  striking  out  that  part 
thereof  recognizing  the  validity  ot  the  plaintiff's  title,  and  as  thus 
amended  that  it  be  affirmed.  It  is  further-  ordered  that  the  plaintiff 
pay  costs  of  appeal. 

Chief  Justice  Lndeling  is  recused  in  this  case. 


No.  3188. — Mary  B.  Waddill  v.  Payne  &  Harrison. 

A  judgment  rendered  withont  legal  citation  to  the  defendant  is  absolutely  nnll  and  void,  and 
the  nullity  may  be  shown  by  any  party  in  interest,  wherever  and  whenever  it  is  80uj;bt 
•o  bo  enforced. 

The  nullity  of  a  judgmi^nt  resulting  from  failure  to  cite  the  defendant  may  be  urged  beforo 
the  court  having  jurisdiction  of  the  property  sought  to  be  made  liable  to  it,  although  ib 
muy  have  been  rendered  in  another  parish  by  a  court  which  did  not  have  jurisdiction  oi 
the  property,  and  tlie  party  interested  may,  beiore  the  court  having  jurisdiction  of  tho 
property  stay  its  execution  by  the  writ  of  injunction  pending  the  inquiry  into  its  nullity. 
23  An.  557. 

The  fact  that  the  judge  a  quo  has  prononnced  a  citation  good  and  sufficient,  and  has  rendorecl 
a  judgment  thereon,  which  has  not  been  appealed  fh>m,  and  has  thereby  become  finals 
does  not  conclude  the  defendant  or  any  other  party  Interested  from  urging  its  nullity  for 
irant  of  citation  whenever  and  wherever  it  is  sought  to  be  enforced. 

A  ^Uation  must  be  addressed  to  the  defendant  and  served  upon  him  or  his  agent.  A  citation 
addressed  to  a  third  party  and  served  upon  the  defendant  is  not  binding  upon  and  wiU 
not  authorize  a  judgment  against  the  defendant.  A  citation  addressed  to  a  third  party, 
who  is  the  authorized  agent  of  the  defendant,  and  served  upon  him,  is  not  binding  upon 
and  will  not  authorize  a  judgment  against  the  defendant 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of 
Madison.  Hpugh,  J.  JB,  D,  Farrar,  for  plaintiff  and  appelhint. 
-T.  Hawkins^  for  plaintiff,  on  rehearing.  Breaux  dt  Fenner,  for  defend- 
ants and  appellees. 

Taliaferro,  J.  The  plaintiff  enjoins  the  sale  of  certain  lands 
seized  by  the  defendants  under  fieri  fo/das  as  judgment  creditors  of 
Charles  J.  Hester.  She  alleges  that  she  is  in  possession  ot  the  lands 
seized  as  owner,  having  bought  the  same  at  a  sheriff's  sale  made  on 
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tbe  third  of  April,  1869,  under  execation  iseiied  against  Hester  at  the 
«uit  of  Biddy  Graham,  tutrix  and  administratrix,  v.  C.  J.  Hester. 
She  exhibits  the  sheriff's  deed  as  a  muniment  of  title. 

The  defendants  answer: 

First — That  plaintiff's  petition  discloses  no  cause  of  aotion. 

Second — That  defendants  haying  prior  special  mortgages  on  the 
property  when  sold  at  the  f&uit  of  Graham  v,  Hester,  the  plaintiff  was 
compelled  to  assume  the  payment  of  ail  prior  existing  special  mort- 
gages; she  has,  tlierefore,  no  interest  to  justify  her  in  bringing  this 
suit;  that  she  can  only  pay  the  defendants'  debt  secured  by  their 
mortgages  upon  the  land  or  give  up  the  land. 

Judgment  in  the  court  below  was  rendered  in  favor  of  the  defend- 
ants, dissolving  the  injunction,  and  the  plaintiff  has  appealed. 

This  suit  is  the  protraction  of  a  litigation  that  was  commenced 
between  these  parties  in  October,  1869.  Payne  &  Harrison  having 
seized  these  same  lands  under  their  judgment  against  Hester,  recogniz- 
ing their  mortgages,  Mrs..Waddill  took  out  an  injunction  to  prevent 
iheir  being  sold.  The  injunction  was  dissolved  by  the  district  court 
and  she  appealed  to  this  court.  The  judgment  of  the  district  court 
was  reversed  by  tliis  court,  principally  on  the  ground  that  the  seizing 
creditors,  not  having  shown  that  their  acts  of  mortgage  contained  the 
non-alienation  4lau8e,  could  not  attack  the  title  and  possession  of  Mr^. 
Waddill  by  a  direct  seizure  under  an  execution  against  a  former  owner. 
L'pon  the  dissolution  of  the  injunction  on  the  trial  of  that  case  in  the 
<Iistrict  court,  Payne  &  Harrison  caused  a  second  fieri  facias  to  issue 
and  again  seized  the  land.  Mrs.  Waddill  again  enjoined  the  proceeding 
and  we  hsive  the  contest  again  before  us,  with  a  wider  range  of  evidence 
that  enables  us  to  have  a  clearer  view  of  the  merits  ot  the  controversy. 

We  find  that  on  the  third  of  August,  1857,  Ransom  Grnham  sold  to 
Charles  J.  Hester  several  lots  or  parcels  ot  land,  composed  of  entries 
at  the  United  States  Land  Oilftce  of  the  proper  district,  amonntiug  in 
all  to  about  seventeen  hundred  acres.  This  sale  was  made  on  a  credit 
for  the  greater  part  of  the  price  of  one,  two  and  three  years,  fiom  the 
first  of  January  next  ensuing,  a  part  to  be  then  paid.  A  special  mort- 
gage and  the  vendor's  privilege  were  retained  to  secure  the  payment 
of  the  purchase  money.  Graham  died  in  1859  and  his  wife,  Biddy 
Graham,  became  his  administratrix  and  tutrix  of  her  minor  children. 
Mrs.  Graham,  in  her  said  capacity,  brought  suit  against  Hester  in  1661 
on  his  obligations  for  the  payment  of  the  price  of  his  purchase,  and 
obtained  judgment  against  him  on  the  twenty-ninth  of  Octoberi  1861, 
with  recognition  of  the  mortgage  and  vendor's  privilege.  The  judg- 
ment was  recorded  the  same  day  it  was  rendered.  An  execution  fol- 
lowed, the  land  was  seized  and  sold  on  the  third  of  April,  1869,  and 
purchased  by  Mrs.  Waddill  at  the  price  of  $600,  leaving  a  large 
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iMilinice  still  dne  on  the  judgment.  The  mortgage  retained  by  Graham 
in  his  Bale  to  Hester  in  1857  was  never  reinscribed  and  conseqnentlj 
lost  its  rank  on  the  third  of  August,  1867,  as  the  first  mortgage  on  the 
property,  the  succession  of  Graham  thereafter  having  only  a  judicial 
mortgage,  dating  and  taking  rank  from  the  twenty-ninth  of  October, 
1861.  Hester,  to  secure  a  large  indebtedness  to  the  house  of  Payne  & 
Harrison,  of  New  Orleans,  executed  two  mortgages  in  their  favor  on 
four  separate  tracts  of  land,  containing  over  three  thousand  acres,  all 
lying  in  the  parish  of  Madison,  one  of  these  tracts  being  the  land  he 
purchased  from  Graham  in  1857.  The  first  of  these  mortgages  was 
recorded  in  that  parish  on  the  eighteenth  of  March,  1860;  the  second 
on  the  nineteenth  of  January,  1861 ,  and  reinscribed  on  the  first  Octo- 
ber, 1869.  This  mortgage,  dated  fourteenth  December,  1859,  and 
reinscribed  first  of  October,  1869,  contains  the  pact  de  non  alienando. 
It  was  given  to  secure  the  payment  of  $44,000,  to  be  paid  in  two 
tinnaal  installments,  for  which  six  several  promissory  notes  were 
;given — three  in  amount  equal  to  one-half  the  debt,  payable  in  one 
year  after  date,  and  three  in  like  manner  equal  to  half  the  debt,  paya- 
ble two  years  after  date.  The  mortgageor  confessed  judgment  and 
renounced  the  benefit  of  all  laws  then  in  force  in  Louisiana  requiring 
defendants  to  be  sued  in  the  parish  or  district  of  their  domicile,  and  in 
case  of  legal  proceedings  against  him  to  foreclose  the  mortgage, 
accepted  the  jurisdiction  of  any  of  the  district  courts  of  the  city  of 
New  Orleans  and  stipulated  that  notice  served  on  P.  L.  Mitchell  or 
Walter  Huntington,  of  New  Orleans,  of  all  jndgments,  orders  of  court, 
citations  and  copies  of  petitions,  should  be  equally  as  binding  as  if 
delivered  to  or  served  on  himself.  Payne  &  HarrisoUj  in  conformity 
with  the  conditions  and  stipulations  expressed  in  this  act,  proceeded 
via  ordinaria  to  obtain  judgment  on  their  debt  in  the  Fourth  District 
Court  of  New  Orleans  on  the  fifth  of  Blay,  1866.  By  this  judgment  the 
right  of  mortgage  was  recognized  and  the  land  mortgaged  ordered  to 
be  seized  and  sold.  Execution  issued  on  the  jadgment  and  all  the 
lands  specified  in  the  mortgage  were  seized  and  sold,  except  that  por- 
tion of  them  which  Hester  bought  of  Graham  and  which  had  been 
previously  sold  at  sheriff's  sale  under  the  judgment  of  Graham's 
Administratrix,  and  bought  by  Mrs.  Waddill. 

The  plaintitf  resists  the  claim  of  the  defendants  on  two  grounds : 
First — That  the  pretended  judgment  rendered  by  the  Fourth  District 
Court  of  New  Orleans  is  a  nullity  and  can'  confer  no  rights  upon  the 
defendants.  Plaintiff  alleges  as  cause  of  the  nullity  that  Hester,  the 
defendant  in  that  case,  was  not  cited ;  that  he  never  had  a  domicile  or 
residence  within  the  jurisdiction  of  that  court )  and  that  no  service 
was  ever  made  upon  him  or  upon  a  legally  authorized  agent  repre- 
senting him. 
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Second — That  the  judgment  was  rendered  upon  notes  that  were 
prescribed. 

First — The  waiver  of  domicile,  acceptance  of  the  jurisdiction  of  the 
courts  of  New  Orleans  and  the  appointment  of  agents  to  represent 
him  and  upon  whom  citation  might  be  served ,  are  all  acts  which 
Hester,  at  the  time,  had  the  right  to  do.  Tlie  proceedings  which  the 
defendants  predicated  upon  the  rights  then  accorded  to  them,  although 
not  resorted  to  until  after  the  passage  of  the  law  of  1861,  prohibiting 
parties  from  electing  domicile  for  the  purpose  of  being  sued,  were 
legal,  because  the  subsequent  legislative  act  did  not  impair  those 
rights.  This  question  was  settled  by  this  court  after  able  discussion 
by  counsel  in  the  case  of  Jex  v.  Keary.    18  An.  81  • 

The  plea  of  prescription  is  not  well  taken.  Three  of  the  notes, 
amounting  to  $22,000,  were  not  due  until  the  fourteenth  of  Decem- 
ber, 1861.  Citation  was  served  upon  Hester's  agents  on  the  tenth 
of  April,  1866,  eight  months  before  the  term  of  five  years  expired. 

After  the  peremption  of  the  mortgage  from  Hester  to  Graham  on  the 
fourth  of  August,  1867,  the  defendants'  mortgage,  which  embraced  the 
lands  purchased  by  the  plaintiff,  was  first  in  priority  of  rank  and 
spread  upon  the  records  of  the  parish  of  Madison.  The  land  in  con- 
troversy being  affected  by  it,  a  valid  sale  of  the  land  could  only  have 
been  made  by  selling  it  for  a  sum  exceeding  the  amount  of  the  prior 
mortgage.  This  was  not  done  and  the  mortgage  of  the  defendants 
consequently  still  attaches  and  the  property  may  be  made  subject  to  it. 

It  is  therefore  ordered,  ac^udged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

Mr.  Justice  Wyly  took  no  part  in  this  decree 


Ok  Rehearinq. 

Wyly,  J.  The  plaintiff  appeals  from  the  judgment  dissolving  the 
injunction  sued  out  by  her,  to  restrain  the  sheriff  from  selling  the  tract 
of  land  described  in  the  petition,  which  she  claims  as  owner,  to  satisly 
the  judgment  of  Payne  &  Harrison  against  Charles  J.  Hester,  obtained 
on  the  fifth  day  of  May,  18G6,  in  the  Fourth  District  Court  ot  New 
Orleans,  which  said  judgment  renders  exi'cutory  a  special  mortgage 
bearing  on  said  land,  given  by  the' said  Charles  J.  Hester,  the  former 
owner  thereof,  on  the  fourteenth  day  of  December,  1859. 

The  grounds  taken  for  tUe  nullity  of  the  judgment  songht  to  be 
executed  on  the  land  claimed  by  the  plaintiff  are,  that  the  Fourth  Dis- 
trict Court  of  New  Orleans  was  without  jurisdiction  to  render  the 
judgment  of  the  fifth  of  May,  1866,  against  Charles  J.  Hester,  who  was 
a  resident  of  the  parish  of  Madison,  by  reason  of  the  act  of  1861^ 
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ameixliD^  article  1G2  of  the  Code  of  Practice^  and  that  the  said  Charles 
J.  Hester  was  not  leg  illy  cited. 

To  this  the  defendants  reply  that  the  citation  was  snfficient;  that  it 
wa!«  adjudged  by  the  Fourth  District  Court  to  be  sufficient,  and  whether 
light  or  wrong,  that  decision  can  only  be  reversed  on  appeal;  and  that 
if  the  judgment  were  null,  the  only  court  competent  to  pronounce  its 
nullity  is  the  Fourth  Disthct  Court. 

Citation  is  the  foundation  of  the  action,  and  a  judgment  without  it 
or  the  appearance  ot  the  party  sued  is  a  nullity  so  absolute  that  it  can 
be  shown  whenever  and  wherever  it  is  sought  to  be  enforced.  In 
Simpson  V.  Hope,  sheriff,  et  al.,  23  An.  557,  this  court  held  that  the 
court  having  jurisdiction  of  the  parish  where  the  defendant  resided 
and  bad  his  domicile  had  jurisdiction  to  enjoin  the  execution  of  a 
judgment  against  him  rendered  without  citation  in  another  parish,  and 
that  parol  evidence  was  admissible  to  show  the  fact.  In  Stevenson  & 
Co.  V.  Riser  et  al.,  23  An.  421,  this  court  affirmed  the  judgment  of  the 
Second  Judicial  District  Court,  parish  of  Jefferson,  declaring  null  the 
judgment  of  the  Third  District  Court  of  New  Orleans  for  want  of  suffi- 
cient citation.  In  Leblanc,  Jr.,  &  Co.  v,  Perraux  et  al.,  21  An.  26,  this 
court  said:  ^'It  is  well  settled  that  a  judgment  rendered  against  a 
party  who  has  never  been  cited  nor  appeared,  is  an  absolute  nullity; 
tha'  a  court  can  presume  nothing  with  respect  to  a  party  being  cited; 
thiit  nothing  will  cure  defect  of  citation  or  want  of  service  except 
appearing  and  answering  to  the  merits."        •  •  •  • 

There  is  no  force  in  the  position  that  the  sufficiency  of  the  citation 
can  not  be  inquired  into,  because  the  Fourth  District  Court,  at  the  same 
time  it  confirmed  the  default  against  Hester,  decided  that  the  citation 
was  sufficient,  and  no  appeal  was  taken  from  that  judgment.  If  Hes- 
ter was  not  legally  before  the  court,  no  part  of  the  judgment  was 
valid.  If  the  court  did  decide  tiiat  Hester  was  legally  cited,  as  the 
detendants  aver,  but  which  fact  does  not  appear  in  the  record,  it  did 
not  mcmd  the  matter,  because  Hester  not  being  before  the  court,  that 
judgment  was  not  rendered  contradictorily  with  him,  and  therefore  did 
not  bind  him. 

The  mam  question,  however,  is,  was  Hester  legally  cited  ^  If  he 
was  not  lawfully  before  the  Fourth  District  Court  of  New  Orleans,  the 
judgment  of  the  fifth  day  of  May,  1866,  against  him  rendering  execu- 
tory the  mortgage  bearing  on  the  property  claimed  by  the  plaintiff  is 
not  valid,  and  ought  not  to  be  executed.  In  that  suit  we  find  that  the 
citation  addressed  to  Charles  J.  Hester  was  not  served  on  any  one,  the 
sheritt  's  return  stating  that,  **  alter  diligent  f^earch  and  inquiry,  Charles 
J.  Hester,  the  defendant  herein,  could  not  be  lound."        *  *  • 

The  only  citations  upon  which  that  default  was  confirmed  were  ad- 
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dressed  one  to  Walter  Hantington  and  the  other  to  P.  L.  Mitchell,  and 
they  were  served  upon  them  indiyidunlly 

The  defendants  contend  that  this  was  snfficient,  because  in  the  act 
of  mortgage  from  Hester  to  Payne  &  Harrison,  executed  fourteenth 
day  of  December,  1859,  there  is  the  following  clause,  which  justifies 
the  manner  of  citation  resorted  to,  to  wit ; 

^' And  the  said  Charles  J.  Hester  further  renounces  the  benefit  of  all 
laws  now  or  hereafter  in  force  in  the  State  of  Louisiana,  requiring 
defendants  to  be  sued  in  the  parish  or  district  of  their  reaidenoe  or 
domicile,  and  in  case  of  legal  proceedings  against  him  for  the  purpcise 
of  foreclosing  the  present  mortgage,  he  binds  himself  to  accept,  and 
lie  hereby  expressly  and  formally  accepts  the  jurisdiction  of  any  of 
the  district  courts  of  the  city  of  New  Orleans,  or  of  the  district  court 
of  the  parish  of  Madison,  •  *  •  hereby  agreeing  that  notice  served 
on  P.  L.  Mitchell  or  Walter  Huntington,  of  this  city,  of  all  judgments, 
orders  of  court,  and  likewise  citations  and  copies  of  petitions,  shall  be 
equally  as  binding  as  if  delivered  to  or  served  on  himself.'* 

Id  the  petition  we  find  the  following  prayer : 

**  Wherefore,  they  pray  that  said  Charles  J.  Hester  be  made  defend- 
ant and  cited  to  answer  this  petition,  and  if  not  cited  that  the  said  P. 
L.  Mitchell  and  Walter  Huntington  be  cited  to  answer  in  his  place  and 
stead;  that  they  and  each  of  them  be  served  with  a  copy  of  this  pcti- 
tioD,  and  be  recognized  as  fully  authorized  to  represent  and  answer  lor 
the  said  Charles  J.  Hester  in  this  suit,  and  that  the  said  service  of 
citation  herein,  and  of  all  other  notices  herein  on  them  or  either  of 
them,  be  adjudged  to  be  as  binding  on  the  said  Hester  as  if  the  same 
had  been  delivered  to  and  served  on  iiim." 

In  the  clause  of  the  act  of  mortgage  quoted  we  fail  to  perceive  any 
waiver  of  citation,  if  such  could  be  legally  made  in  advance  when  the 
debt  was  contracted ;  nor  is  there  any  waiver  of  the  formalities  required 
by  article  179  C.  P.,  to  constitute  a  valid  citation. 

The  agreement  **that  notice  served  on  P.  L.  Mitchell  or  Walter 
Huntington,  of  this  city,  of  all  judgments,  orders  of  court,  and  like- 
wise citations  and  copies  of  petitions,  shall  be  equally  as  binding  as  if 
delivered  or  served  on  himself,"  did  not  bind  Charles  J.  Hester  to 
waive  citation,  nor  did  it  amount  to  a  waiver  of  the  requirement  that 
the  citation  '*  must  mention  the  title  of  the  cause,  the  name  of  the  de- 
fendant to  whom  it  is  addressed,"  and  the  other  formalities  required 
by  article  179  C.  P. 

The  clause  appointing  agents  on  whom  citation  may  be  served,  caa 
not  fairly  be  construed  as  an  agreement  that  there  shall  be  no  citation, 
or  the  formalities  in  the  citation  may  be  dispensed  with. 

If  the  citations  served  upon  P.  L.  Mitchell  and  Walter  Huntington 
had  been  served  on  Hester  himself,  they  would  not  have  been  suffi- 
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cieot  to  bring  him  legally  before  the  eoart.  How  snch  citations,  when 
served  upon  parties  claiming  to  be  agents  of  Hester,  under  the  clause 
in  the  aet  of  mortga^  to  which  we  have  I'eferred,  can  be  more  effica- 
cious than  they  would  be  if  served  on  their  principal,  we  can  not 
imagine. 

If  the  rule  that  the  ''court  can  presume  nothing  with  respect  to  a 
party  being  cited,*'  and  ''that  nothing  will  cure  defect  of  citation  or 
want  of  service  except  appearing  and  answering  to  the  merits,"  21  An. 
26,  is  to  be  adhered  to,  we  do  not  see  how  the  judgment  against  Hester 
can  be  valid,  because  the  only  citation  in  the  suit  addressed  to  him 
was  not  served,  and  the  citations  addressed  individually  to  Mitchell 
and  Huntington  were  not  citations  to  Hester.  Hester's  agreement  that 
citations  for  liim  might  be  served  on  Mitchell  or  Huntington,  might 
make  the  service  in  that  manner  valid ;  but  it  could  not  make  valid  a 
citation  upon  its  face  invalid.    12  L.  596. 

The  authorities  of  Cooper  v.  Polk,  2  An.  159,  and  Monition  of  Hall, 
21  An.  692,  declaring  the  citation  for  an  absentee  valid,  if  addressed 
either  to  the  party  or  his  cnratdr  ad  JioCf  relied  on  by  the  defendants, 
are  not  applicable  to  tMs  case.  Here  the  citation  was  not  addressed  to 
He:<ter  or  to  a  curator  ad  Jioc,  Hester  being  not  an  absentee,  but  a 
resident  of  the  parish  of  Madison. 

'^Citation  must  be  addressed  to  the  defendant  in  the  suit,  otherwise 
it  is  deiective  and  void."  Bortonlin  v.  Bourgoin,  19  An.  360;  C.  P. 
179,  20);  6  L.  577;  5  N.  S.  429;  18  An.  481;  21  An.  630;  17  L.  42;  2 
L.  169;  7  N.  S.  161;  13  An.  405;  21  An.  482. 

We  conclude,  therefore,  that  the  judgment  of  tlie  defendants,  Pa^^ne 
&  Harrison,  against  Charles  J.  Hester,  sought  to  be  executed  on  the 
land  claimed  by  the  plaintiff,  was  a  judgment  without  citation,  and 
tlerefore  it  is  an  absolute  nullity.  23  An.  421;  1  N.  S.  9;  2  R.  512; 
C.  P.  206. 

The  plaintilT,  possessing  the  land  as  owner,  has  sufficient  interest  to 
have  the  nullity  pronounced.    23  An.  134. 

Taking  this  view  in  regard  to  the  citation,  it  becomes  unnecessary 
to  examine  the  question  of  jurisdiction  of  the  Fourth  District  Court, 
by  reason  ot  the  act  of  1861  amending  article  162  C.  P.,  or  to  consider 
the  ruling  of  this  court  in  Jex  v.  Keary,  18  An.  81,  as  to  the  correct- 
ni'ss  of  which  we  express  no  opinion. 

As  to  the  validity  of  the  title  of  the  plaintiff  to  the  land  seized,  it 
will  be  time  enough  to  consider  that  when  the  defendants  shall  have 
instituted  legal  proceedings  to  subject  it  to  their  mortgage,  if  they 
have  one.  They  will  not  be  permitted  to  sell  the  land  under  a  judg- 
ment found  to  be  absolutely  void,  however  defective  and  imperfect  the 
title  of  the.  plaintiff  may  be. 

It  is  therefore  ordered  that  the  decree  herein  of  this  court  of  thir- 
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teenth  day  of  March,  1871,  be  set  aside,  and  that  the  jnd^ment  appealed 
from  be  avoided  and  annulled;  and  it  is  now  ordered  that  the  injanc- 
lion  sued  ont  by  the  plaintiff  be  perpetuated,  and  that  the  judgment 
sought  to  be  executed  be  decreed  an  absolute  nullity.  It  is  further 
ordered  that  the  defendants,  Payne  &  Harrison,  pay  costs  of  both 
courts. 

Mr.  Justice  Taliaferro  adheres  to  the  former  decree  in  this  case 

Chief  Justice  Ludeling  recused. 


No.  3502. — Thk  State  op  Louisiana  ex  rel.  John  C.  Golding  et  als. 

t;.  James  Gbaham,  Auditor, 

The  Board  of  Assessors  for  the  year  1867,  who  were  removed  from  office  before  the  one  per 
cent,  tax  was  levied  by  the  Grcneral  Assembly  of  1868,  have  no  ngjixt  ot  claim  to  the  per 
cent,  allowed  them  as  assessors,  on  the  ground  that  their  saccessors  used  the  assessment 
rolls  prepared  by  them  in  assessing  the  one  i>er  cent,  tax  of  1868.  The  soit  against  the 
Auditor  to  compel  him  to  warrant  on  the  treasury  for  such  a  demand  was  held  to  be 
vexatious. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Dibble, 
J.  John  M.  Cooney  and  B.  8.  DenniCf  for  relators,  appellees. 
Hornor  i&  Benedict,  for  Auditor,  appellant 

Ludeling,  C.  J.  The  relators  were  members  of  the  Board  of  Asses- 
sors for  the  parish  of  Orleans  in  the  year  18G7.  They  aver  that  by  the 
provisions  of  act  No.  55,  of  the  General  Assembly  of  1865,  their  com- 
pensation was  fixed  at  three  per  centum  on  the  amount  of  taxes  on 
property,  gross  receipts,  etc.,  and  they  claim  that  they  are  entitled  to 
receive  the  same  per  centage  upon  the  one  per  cent,  tax  levied  by  the 
act  No.  114  of  the  General  Assembly,  approved  twenty-ninth  Septem- 
ber, 1868,  as  the  tax  rolls  of  1867  were  used  as  the  basis  of  this  tax. 
They  claim  $44,076  44. 

The  evidence  shows  that  the  relators  were  removed  from  office  on  or 
about  the  seventeenth  of  July,  1868,  months  before  the  one  per  cent, 
tax  was  levied  by  the  General  Assembly.  According  to  the  theory  of 
the  relators,  if  the  Legislature  which  is  to  convene  next  month  should 
see  fit  to  adopt  the  assessment  of  last  year  as  a  basis  for  levying  the 
taxes  for  the  current  year,  the  assessors  who  made  that  assessment, 
who  have  been  paid  already  for  making  it,  would  be  entitled  to  be 
paid  again.  The  proposition  is  preposterous.  The  suit  is  frivolous 
and  vexatious,  and  we  regret  we  have  not  the  power  to  mulct  the 
relators  in  damages. 

It  is  ordered  that  the  judgment  of  tJie  court  a  qva  be  avoided  and 
reversed,  and  there  be  judgment  in  favor  of  the  defendant  rejecting 
plaintiffs'  demand,  with  costs  of  both  courts. 
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No.  2412. — Thomas  P.  Leathers  et  al.  v.  John  W.  Cannon  et  als. 

lu  a  suit  for  a  nettlement  of  partnership  accoants,  the  question  as  to  whether  a  certain  fund 
is  a  partnership  aHH»>t,  beloiij]^  of  right  to  the  merits  of  the  case,  and  should  not  be  passed 
upon  in  an  appeal  from  an  order  appointing  a  receiver 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooley,  J. 
T.  S.  McKay  and  Eace,  Foster  <&  E.  T.  Merrick,  for  plaintiffs  and 
appellees.     7i.  &  H.  Marr,  for  defendants  and  appellants. 

Howe,  J.  This  is  an  appeal  from  an  order  granted  upon  the  appli- 
cation of  plaintiffs  for  the  appointment  of  a  receiver  of  certain  funds 
in  the  handsuif  Kennett  &  Bell,  codefendants  with  Cannon,  alleged  to 
be  a&sets  of  a  partnership  which  Imd  existed  between  plaintiils  and 
Cannon  in  the  business  ot  owning  and  running  a  steamboat. 

The  answer  of  Kennett  &  Bell  admits  a  balance  in  their  bands  of 
84800  94  to  the  credic  of  the  owners  of  the  boat,  and  the  plaintiffs 
claim  that  tiiis  is  a  partnership  asset.  The  defendant  Cannon  admits 
that  there  was  a  partnership  in  running  the  boat,  though  ho  contends 
that  the  funds  in  the  hands  of  Kennett  &  Bell,  derived  from  the  insur- 
ance on  the  boat  after  her  loss,  and  the  snle  of  certain  property  of  the 
boat,  belong  exclusively  to  him.  He  prays  in  his  answer  for  a 
liquidation  and  settlement  of  accounts  between  the  parties. 

The  right  ot  the  court  to  appoint  a  receiver  is  not  contested.  The 
R!>le  ground  urged  by  appellants,  as  we  understand  them,  is  that  the 
ftiiid  is  not  a  partnership  asset.  But  we  think  this  question  would  be 
more  properly  determined  on  a  trial  of  the  merits.  Conceding  the 
ri<;ht  of  the  court  to  appoint  a  receiver  under  the  case  presented  by 
tlie  plaintiffs'  petition,  ahd  this  is  not  disputed,  we  think  the  record 
allows  a  state  of  facts  justifying  the  order  appealed  from. 

Judgment  affirmed. 

Rehearing  refused. 


No.  2878. — CiTr  of  New  Orleans  v.  A.  W.  Walkeb 

The  bnrden  falls  on  a  taxpayer,  who  aims  to  go  behind  the  asaessnient  roU,  of  shoviDg  that 
be  applied  to  have  it  corrected  'within  the  time  allowed  by  law 

APPEAL  trom  the  Seventh  District  Court,  parish  of  Orleans.    Collens, 
J.     George  S,  Lacey,  City  Attorney,  for  plaintiff  and  appellee. 
John  8.  Tulhjj  for  defendant  and  appellant. 

Taliaferro,  J.  We  gather  from  the  pleadings  that  upon  a  motion 
made  in  the  Seventh  District  Court  of  New  Orleans  by  the  assistant 
city  attorney,  for  judgment  against  the  defendant  on  a  tax  bill  amount- 
ing to  $643  50,  due  the  plaintiff,  the  defendant  filed  an  exception  and 
answer^  averring  that  he  is  an  inhabitant  of  the  parish  of  St.  Bernard, 
and  is  properly  taxable  there;  that  the  property,  assessed  at  $30,000, 
is  not  urban  but  extra  urban  property.    He  denies  that  he  owes  the 
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plaintiff  aDytbing,  and  sets  up  against  the  plaintiff  a  large  reconven- 
tional  demand.  The  exception  was  overruled,  the  motion  for  judgment 
against  the  plaintiff  was  sustained,  and  he  prosecutes  this  append. 

We  think  the  judgment  of  the  lower  court  correct.  The  law  pre- 
scribes the  mode  by  which  erroneous  assessmt'nts  of  property  may  be 
corrected.  It  is  by  examining  the  assessment  rolls  within  the  time 
allowed  the  taxpayers  for  having  errors  corrected,  of  which  due  notice 
is  given.  Having  failed  to  avail  himself  of  the  privilege  of  examining 
the  tax  rolls  and  having  them  corrected  if  necessary,  the  injury,  if  any, 
is  the  result  of  his  own  inattention.  ViffilaniilmSj  non  dormienUbus 
stibvenit  lex. 

We  do  not  see  that  he  has  made  out  by  the  proof  he  introduced  that 
the  property  assessed  at  $  iO,000  is  not  taxable  by  the  city.  A  party 
aiming  to  go  behind  the  assessment  roll  ought  to  give  some  satisfactory 
reason  why  he  did  not  have  the  corrections  made  within  the  time 
assigned  for  corrections.  He  should  specially  allege  and  prove  the 
errors.  21  An.  439.  All  the  formalities  required  by  the  special  laws 
for  the  assessment  and  collection  of  the  city  taxes  appear  to  us  to  have 
been  followed,  and  the  defendant  has  not  satisfied  us  that  he  is  entitled 
to  relief. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  af&rmed,  with  costs. 


No.  3259. — City  of  New  Ohleans  v.  Bernard  Heres. 

A  person  driving  a  horae  and  vehicle  throngh  the  streets  of  New  Orleans  who,  by  innttention 
or  negligence,  allows  the  horse  to  run  away,  is  liable  to  the  city  for  the  damage  done  to 
the  public  property  of  the  city  by  the  running  away  of  the  animaL  The  measure  of 
damages  in  such  a  case  is  the  ii^Jury  done  to  the  property. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  TliSard, 
J.  Oeorge  8.  Lacey,  City  Attorney.  Clarke,  Bayne  <&  Benahaw,  for 
defendant  and  appellee. 

Wyly,  J.  On  the  twenty-seventh  day  of  September,  1870,  the 
defendant  and  his  driver,  with  a  horse  and  vehicle  belonging  to  the 
former,  stopped  at  a  grocery  store  on  the  corner  of  Annunciation  and 
Eobin  streets  for  the  purpose  of  selling  vermicelli.  Defendant  and  his 
driver  left  the  animal  unhitched,  and  with  no  precaution  to  guard 
against  his  running  away.  While  thus  negligently  and  carelessly  suf- 
fered to  remain,  the  horse  took  fright  and  ran  away  with  the  wagon 
through  the  fence  of  Coliseum  Square,  and  damaged  the  same  to  the 
amount  of  8G00,  as  the  plaintiff  alleges,  and  for  which  sum  praya 
judgment  against  the  defendant.    The  defense  is  a  general  denial. 

The  court  gave  judgment  for  $20  and  costs,  and  the  city  of  New 
Orleans  has  appealed. 
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Tliero  is  do  doubt  that  the  daniage  was  occasioned  by  the  gross 
negligenco  of  the  defendant  or  his  driver,  and  that  the  plaintiff  should 
recover  judgment  for  the  amount  thereof.  i 

It  is  sliown  that  the  city  lias- incurred  the  expense  of  $500  in  repair- 
ing the  railings;  but,  on  the  other  hand,  it  is  contended  that  the 
railings  -were  not  in  good  repair  at  the  time  the  damage  occurred^  and 
such  seems  to  have  been  the  fact. 

It  is  in  proof  tliat  the  defendant  estimated  the  amount  of  the  damage 
at  9250.  We  have  concluded  to  fix  the  amount  of  the  damage  at  $375, 
the  medium  between  the  estimate  of  the  plaintiff  and  that  of  the 
defendant. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be 
annulled,  and  it  is  ordered  that  the  plaintiff  recover  of  the  defendant 
$:)75,  -with  five  per  cent,  per  annum  interest  from  judicial  demand  and 
costs  of  both  courts. 


No.  2339. — A.  T.  Stewart  &  Co.  v,  L.  Haas  et  als. 

If  a  suit  or  litigation  be  settled  by  compromise,  no  one  of  the  parties  to  the  litigation  can, 
after  recovering  the  portion  allotted  to  him  by  the  aettlement,  be  permitted  to  deny  his 
^       sanction  to  the  agreement. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  CoUen8,J> 
Elmore  dc  King,  for  plaintiffs  and  appellants.  0,  Boselius,  Clarke 
dk  Bayne  and  E,  C,  Billings^  for  defendants  and  appellees. 

LuDELiNG,  C.  J.  This  suit  grows  out  of  the  bankruptcy  of  Loeb, 
Simon  &  Co.  The  plaintiffs  were  creditors  of  said  firm,  and  also  of 
Mr.  Simon  individually.  The  partners  owned  jointly  real  estate  which 
was  sold  by  the  assignee  for  about  $76,000.  The  property  appeared  to 
be  encumbered  with  mortgages  for  about  $95,000,  and  the  assignee 
took  a  rule  upon  the  mortgage  creditors  to  settle  the  rank  of  their 
respective  mortgages.  At  this  stage  of  the  proceedings  A.  T.  Stewart 
&  Co.  filed  an  opposition  to  the  claims  of  all  the  mortgage  creditors, 
alleging  the  nullity  of  all  the  mortgages.  The  mortgage  creditors  were 
£.  A.  Jacobs,  Vincent  &  Co.  and  L.  Haas.  An  agreement  was  entered 
into  between  the  attorneys  representing  the  plaintiff  and  the  mortgage 
creditors  that  the  mortgage  creditors  would  pay  to  the  plaintiffs  $3000 
if  they  would  dismiss  their  opposition,  so  as  to  permit  the  distribution 
of  the  fnnds  in  the  hands  of  the  assignee.  The  object  of  this  compro- 
mise seems  to  have  been  to  avoid  the  delay  incident  to  the  litigation. 

In  accordance  with  this  agreement,  the  plaintiffs  dismissed  their 
opposition,  and  the  funds  were  distributed  under  a  decree  of  the 
United  States  District  Court,  and  Jacobs,  Vincent  &  Co.  and  L.  Haas 
received  their  proportions  thereof.  Jacobs  and  Vincent  &  Co.  paid  to 
the  plaintiffs  $2000  in  accordance  with  the  agreement  aforesaid,  but  L. 
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HaaB  refused  to  pay  his  qaota,  on  the  ground  that  his  attorney  had  no 
authority  to  enter  into  the  agreement,  and  he  repudiates  the  comx>ro- 
mise. 

The  evidence  is  soniewliat  conflicting  as  to  \iFhether  or  not  L.  H  as 
assented  to  this  agreement  or  authorized  his  attorney  lo  make  it  before 
it  was  made.  But  of  this  there  can  be  no  doubt,  that  with  a  full 
knowledge  of  the  agreement  and  of  what  liad  been  done  under  it,  he 
received  his  proportion  of  the  funds  distributed.  He  cannot  be  per- 
mitted to  enjoy  the  Iruits  of  the  compromise  and  at  the  same  time  to 
repudiate  the  corresponding  obligation  imposed  on  him  by  it. 

It  is  thereiore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  avoided  and  reversed,  and  that  there  be  judgment  against 
L.  Haas  ior  §1000,  witli  ^ye  per  cent,  per  annum  interest  thereon  Iroiu 
the  twenty -filth  da3'  of  March,  18G9,  till  paid,  and  costs  of  suit  in  both 
courts.  I 


No,  3G13. — The  State  op  Louisiana  ex  rel.  N.  A.  Robinson  r. 

CiiAULES  F.  Dbanguet. 

In  a  proceediiif;  andcr  tlio  intmnion  act  tn  teat  the  right  of  any  person  to  an  office,  the  Stato 
is  a  necesHary  party  to  the  snit,  and  if  it  be  shown  that  the  incumbent  is  an  intruder,  he* 
will  be  ejected  without  reference  to  the  riphta  of  the  claimant  to  the  office. 

The  failure  of  a  perrnin  who  has  been  elected  or  appointed  to  an  office  to  take  the  oath  pre- 
scribed by  the  eligibility  act  of  the  twenty-sixth  of  Au;;U8t,  ltC8,  witliiu  the  time 
])reKcribed,  docs  not  ipto  facto  destitute  him  of  the  oflice. 

The  Legislature  has  no  power  to  increase  or  diminish  the  term  of  office  fixed  by  the  Consti- 
tution, nor  has  the  Legislature  any  power  to  fix  conditions  or  impose  pi^naltics  on  a 
person  holding  an  c)nice  which  are  not  authorized  by  the  ConKtitittinn. 

Tbo  nppoininieut  of  any  person  by  the  Governor  to  an  office  not  vacant  is  absolutely  nulL 

APPEAL  from  ilie  Ninth  Judicial  District  Court,  parii^h  of  Natchi- 
toclies.  Orsborn^  J.  Chmlea  A»  Bullara^  District  Attorney  pro 
tempore,  and  li\  M.  Kearney  and  J.  M.  B.  Tucker^  for  relator,  apiiellee. 
iicmmes  d*  Motty  fi)r.dcendant  and  appellant. 

Lu DELING,  C.  J.  This  is  a  proceeding  under  the  intrusion  act. 
Eevised  Statutes,  p.  271,  sec.  1150. 

The  petition  of  the  relator  represents  that  N.  A.  Robinson  was 
elected  district  attorney  for  the  Ninth  Judicial  District  in  April,  IdHd; 
that  he  qualified  and  was  duly  commissioned,  and  that  he  discharged 
the  duties  of  said  office  until  about  the  first  of  August,  1871,  when  the 
defendant  intruded  into  said  ofiice,  and  he  unlawfully  peWonns  the 
functions  ot  said  office  under  color  of  an  appointment  and  commission 
from  Henry  C.  Warmoth,  Governor  of  the  State  of  Louisiansi.  The 
evidence  sustains  the  foregoing  statement  of  facts 

The  only  defenses  made  in  this  court  are: 

First — That  the  plaintiff  only  took  the  oath  of  office  prcscnbod  by 
article  100  of  the  Constitution,  and  failed  to  take  the  oath  prescribe  1 
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by  the  eligibility  act  of  the  twenty-sixth  of  Angu^^t,  1868,  p.  46 ;  and 
that  ander  the  fiftli  section  of  that  act  the  office  became  vacant  within 
thirty  days  after  the  promulgation  of  the  act. 

Second — That  the  relator  mast  recover  on  the  strength  of  his  own 
title. 

First — In  the  case  of  State  ex  rel.  R.  C.  Downes  v,  E.  B.  Towne,  21 
An.  (which  like  this  was  a  contest  for  an  office  created  by  the  Consti- 
tutiun),  this  court  said :  '*  Failure  to  take  the  oath  testing  his  eligibility 
and  to  file  it  in  the  office  of  the  Secretary  of  State  in  the  time  limited 
in  act  No.  39  did  not  ipso  facto  destitute  him  of  his  office.  It  was  not 
in  the  power  of  the  Legislature  to  legislate  him  out  of  office,  or  to 
diniiuish  or  increase  his  term  of  office  as  fixed  in  the  Constitution.'' 
The  precise  question  was  decided  against  the  pretensions  of  the 
defendant  in  tliat  case,  and  time  and  reflection  have  only  strengthened 
oar  conviction  then  expressed.    21  An.  492. 

Second — The  State  is  a  party  plaintiff  to  the  proceedings,  and  as  to 
the  State,  it  is  not  essential  to  show  that  N.  A.  Robinson  was  entitled 
to  the  office;  the  defendant  could  be  ejected  from  office,  if  an  intruder, 
whether  the  State  showed  that  Robinson  had  a  valid  title  to  the  office 
or  not. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  affirmed,  with  costs  of  appeal. 


No.  2350. — Martin  Betzer  v,  Joun  CoLE9f  an  and  others. 

I  23    71)61 
An.  account  closed  and  acknowledged  is  only  prescribed  by  ten  years.  Uq^    ^q 

One  witness  is  sufficient  to  prove  an  account  aggrogatin<;  an  amount  above  five  hundred       - 

dollorSf  if  no  one  item  of  the  account  exceeds  that  sum.  .~^     ^ 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    OollenSy 
J.    Braughn  &  Ogden,  for  plaintiff  and  appellee.    Hornor  i&  Bene- 
dict, for  deiendants  and  appellants. 

.Howe,  J.  Dennis  Cronan  has  appealed  from  a  judgment  rendered 
against  him  as  a  partner  of  John  Coleman  &  Co.  for  $681  30,  for  a 
bill  of  work  done  in  blacksmithing,  etc.     He  makes  two  points: 

First — The  prescription  of  three  years  as  to  an  open  account.  We 
do  not  think  the  prescription  applicable,  inasmuch  as  the  account  seems 
to  have  been  closed  by  rendition  and  acknowledgment  in  1862,  and 
subject  only  to  the  prescription  of  ten  years.  James  v.  Fellowes,  20 
An.  119.  But  if  this  is  not  so,  the  evidence  shows  an  interruption  of 
the  prescription  of  even  three  years  by  repeated  ackiiowledgments  by 
Cronan.  His  statement  that  he  never  promised  to  pay  it  is  irrelevant. 
It  is  the  acknowledgment  which  interrupts  prescription,  Sev.  C.  C. 
•3520;  and  he  certainly  acknowledged  the  claim  repeatedly  up  to  the 
beginning  of  the  suit,  in  such  way  that  prescription  was  never  acquired, 
99 
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each  time  patting  off  the  plaintiff  with  the  promise  that  it  should  be 
settled  when  he  "got  out  of  court,"  that  is,  when  the  affairs  of  the 
partnership  should  be  liquidated. 

Second — That  the  account,  being  over  $500,  was  not  proved  by  two 
witnesses,  or  by  one  witness  with  corroborating  circumstances.  No 
item  of  the  account  exceeds  seventy- five  dollars,  and  it  may  be  doubted 
whether  the  rule  invoked  has  any  application.  19  An.  71.  But  if  it 
have,  the  correctness  of  the  account  is  amply  corroborated  by  the 
testimony  of  Cronan  himself.     ^ 

The  appellee  has  asked  for  damages. 

It  is  thereiore  ordered  that  the  judgment  appealed  from  be  affirmed^ 
with  thirty  dollars  damages  and  costs. 


No.  3511. — State  of  Louisiana  ex  rel.  J.  H.  Rills  v,  Bartholomew 

L.  Lynch — C.  0.  Lauve,  Intervener. 

The  act  Xo.  120  of  1868,  -which  confers  the  power  on  the  police  Juries  of  the  different 
parishes  to  appoint  a  district  attorney  pro  tempore  within  thirty  days,  does  not 
prohibit  them  i^m  making  the  appointment  after  the  thirty  days  have  expired.  An 
appointment  of  a  district  attorney  pro  tempore  by  the  x)olico  Jary  alter  the  expiration  or 
thirty  days  is  valid,  provided  the  power  of  making  such  appointment,  conferred  upon 
the  parish  Judge  in  the  act,  has  not  been  exercised  before  it  is  made. 

In  case  the  police  Jury  has  made  the  appointment  after  the  expiration  of  thirty  days,  Irat 
before  the  appointment  by  the  parish  Judge,  then  the  ap])ointee  has  an  indefeasible  right 
to  the  office,  and  the  person  appointed  afterward  by  the  parish  Judge  is  an  intruder  into 
the  office.  ^ 

A  district  attorney  who  fails  or  refuses  to  bring  a  suit  to  t«st  the  right  to  an  office  under  the 
iutmsiou  act,  may  be  compelled  by  mandamus  to  bring  such  suit.    81  An.  655 

APPEAL  from  the  Fifth  Jadicial  District  Court,  parish  of  Iberville* 
Fosey^  J.  Marie  A.  Estevan,  District  Attorney,  and  Barrovo  dt 
Pope,  for  relators.    B.  L.  Lynch,  defendant,  in  proper  person. 

LuDELiNG,  C.  J.  This  is  a  sait  nnder  the  intrnsion  act  to  oust  the 
defendant,  B.  L.  Lynch,  from  the  office  of  district  attorney  ^ro  tempore 
for  the  pairisli  of  Iberville. 

A  great  many  legal  questions  have  been  discussed  by  couusel  which 
we  do  not  feel  called  upon  to  decide  in  tliis  cause.  The  evidence  shows 
that  the  relator,  J.  H.  Rills,  was  appointed  district  attorney  pro 
tempore  for  the  parish  of  Iberville  by  tlie  police  jury  of  said  parish  on 
the  first  Monday  of  January,  1869;  that  said  Rills  qualified  and 
enti^red  upon  the  discharge  of  the  duties  of  the  office,  and  he  con> 
tinned  to  exercise  the  functions  of  said  office  until  the  eighth  of  June, 
1870,  when  the  defendant  usurped  the  said  office,  under  the  pretense 
of  an  appointment  made  by  the  parish  judge  and  approved  by  the 
police  jury. 

It  is  contended  that  the  police  jury  which  appointed  Rills  had  not 
the  right  to  make  the  appointment  at  the  time  it  was  made,  because 
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ncfc  No.  120  of  the  General  Assembly  of  18C9,  wbicli  conferred  the 
right  to  make  such  appomtmeDts  on  the  police  juries,  limits  the  period 
within  which  they  shall  make  the  appointments  to  thirty  days  alter 
the  promulgation  of  the  act.  The  language  of  the  statute  is,  "  that 
within  thirty  days  after  the  date  of  the  promulgation  of  this  act  there 
shall  be  appointed  a  district  attorney  pro  tempore  in  each  parish  of  the 
State,  except  the  parish  of  Orleans,  by  the  police  jury  of  the  parish, 
and  in  the  event  of  failure  of  the  police  jury  to  make  such  appoint- 
ment within  the  time  aforesaid,  the  parish  judge  of  the  parish  shall 
make  such  appointment." 

The  statute  does  not  prohibit  the  police  juries  from  making  the 
appointments  after  the  thirty  days,  but  in  that  event  the  statute  con- 
fers the  same  power  on  the  parish  judges.  The  purpose  of  the  law 
was  to  guard  against  the  possibility  of  a  vacancy  in  the  office,  and 
after  the  expiration  of  the  thirty  days  either  the  police  jury  or  the 
parish  judge  could  have  appointed  a  district  attorney  pro  tempore,  and 
the  party  which  first  exercised  the  power  exhausted  it.  3  An.  195, 
Wilson  t;.  State  Bank;  14  An.  207,  BaiTow  i;.  Rabichau;  Cooley's 
Constitutional  Limitations,  77  et  seq. 

The  appointment  of  J.  H.  Rills  by  the  police  jury  on  the  fifth  Janu- 
ary, 1869,  is  valid.  The  subsequent  police  jury  had  not  the  power  to 
remove  him,  21  An.,  Downs  v,  Towne,  490,  and  the  appointment  by 
the  judge  was  made  in  error. 

The  defendant  objects  that  this  suit  has  not  been  brought  by  the 
district  attorney,  inasmuch  as  he  reiused  to  bring  the  suit  until  he 
was  compelled  by  a  writ  of  mandamus  issued  by  the  district  judge 
against  him ;  that  having  acted  under  duress  the  act  of  bringing  this 
suit  can  not  be  said  to  be  his  act. 

A  sufficient  answer  to  this  is,  that  no  appeal  has  been  taken  from  the 
judgment  making  the  mandamus  peremptory,  and  it  is  res  judicata ; 
and  that  this  suit  is,  in  fact,  brought  by  the  district  attorney.  But  this 
court  decided  in  Hays  v.  Thompson  that  a  district  attdruey  could  be 
made  to  bring  such  a  suit  by  a  writ  of  mandamus.    21  An.  655. 

It  was  further  decided  in  that  case  that  no  suit  could  be  brought  by 
a  private  individual  under  the  intrusion  act,  but  that  such  suits  must 
be  instituted  by  the  Attorney  General  or  district  attorneys.  It  fol- 
lows, therefore,  that  the  intervention  of  C.  0.  Lauve  was  unauthorized 
by  law. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  avoided  and  reversed,  and  that  there  be  judgment  in 
favor  of  J.  H.  Rills,  recognizing  him  as  district  attorney  pro  tempore 
for  the  parish  of  Iberville,  the  defendant  and  intervener  paying  costs 
ot  both  courts. 


788  SUPKEME  COURT  OF  LOUISIANA, 

Bezoa,  Cominissioiior,  v.  Pike,  Lax>®yi^  &  Brother. 


No.  2408. — H.  Bezou,  Commissioner,  v.  Pike,  Lapeyre  &  Brother. 

In  thia  case  the  defendants  dlacountcd  the  nolo  of  the  president  of  the  Citizens'  MntnaZ 
Insaronce  Company  and  took  in  pled;;e  as  collateral  security  the  stock  of  the  Citizens' 
Bank,  owned  by  the  company.  The  proceeds  of  the  note  went  to  the  benefit  of  the  in- 
saranco  company  to  the  knowledge  and  with  the  consent  of  the  board  of  directors. 

Held — ^That,  waivin^i;  the  qaestion  as  to  whether  the  president  of  the  insurance  company  had 
the  right  to  pledge  the  stock  owned  by  the  company,  yet  the  knowledge  of,  and  the 
acquiescence  in,  the  pledge  and  the  receipt  of  the  proceeds  by  the  boird  of  directors, 
amounted  to  a  ratification  of  his  acts,  and  the  company  was  thereby  bound. 

APPEAL  from  tlie  Fonrtli  District  Court,  parish  of  Oi leans.  TliSard,  J. 
O.  Schmidt,  for  plaintiff  and  appellant.     Hayes  &  JVeio,  for  defend- 
ants and  appellees 

Howell,  J.  The  plaintiff,  as  commissioner  appointed  to  liquidate 
the  affairs  of  the  CUizens*  Mutual  Insurance  Company,  claims  of 
defendants  the  sum  of  eighteen  thousand  dollars,  the  value  of  one 
hundred  shares  of  the  stock  of  the  Citizens'  Bank  of  Louisiana  and 
the  dividends  accrued  thereon,  which  he  avers  they  illegally  detain 
under  pretense  that  it  has  heeu  pledged  to  them  by  Omer  Gaillard, 
late  president  of  said  company,  which,  even  if  true,  does  not  authorize 
defendants  to  retain  the  said  stock  because  the  pre:sident  had  not  the 
power  to  pledge  it. 

The  defendants  answer  that,  according  to  the  usages  of  commerce, 
they  discounted  a  note  of  the  Citizens'  Mutual  Insurance  Company 
through  its  president,  O.  Gaillard,  for  $10,000,  upon  a  pledge  of  said 
stock,  which  note  and  pledge  wore  renewed  several  times  and  in- 
creased to  $15,000,  and  upon  final  maturity  the  pledge  was  sold  for 
$425  less  than  tlie  debt,  which  sum  they  claim  in  reconvention.  They 
allege  that  the  discount  was  made  for  the  benefit  of  the  insurance 
company  and  was  used  by  it  in  the  regular  course  of  its  business,  and 
that  said  discounts  and  pledges  were  authorized  and  ratified  by  the 
board  of  directors  of  the  company;  and  further  that  the  company  did 
business  with  them  as  bankers;  that  the  proceeds  of  the  discounts 
were  placed  to  its  credit  and  paid  on  the  checks  of  the  president  and 
secretary. 

Judgment  was  rendered  as  prayed  for  by  defendants  and  the  plaintiff 
appealed. 

In  the  language  of  his  counsel's  brief :  '^  The  issues  made  in  this 
cause  on  the  merits  present  simply  the  question,  whether  the  presi- 
dent of  the  insurance  company  was  authorized  to  bind  the  company 
by  his  note  and  pledge  the  bank  stock  belonging  to  it  for  its  pay- 
ment?" 

Concede  that  there  was  no  resolution  of  the  board  of  directors  or 
provision  in  the  by-laws  ot  the  company  expressly  authorizing  the 
president  to  make  the  note  and  pledge,  it  is  shown  that  they  were 
made  by  the  president  and  the  proceeds  drawn  oat  of  defendants* 
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baok  upon  the  checks  of  the  president  and  secretary  and  nsed  tor  ihe 
benefit  of  the  company  to  the  knowledge  of  the  directors,  who,  by 
their  acquiescence,  ratified  the  acts  of  the  president;  and  made  them 
the  acts  of  the  company  or  corporation,  which  is  vested  with  all  the 
powers  necessary  for  conducting  its  business  and  can  act  only  through 
its  officers  and  directors.  The  fourth  article  of  the  charter  gives  the 
diiectors  '*  full  power  to  do  and  perform  all  acts  and  things  not  herein 
provided  for  which  may  be  necessary  to  carry  into  effect  the  object 
and  purposes  of  the  company." 

The  object  of  the  company  was  to  make  insurance  on  various  kinds 
of  pioperty  against  loss  or  damage  by  fire  and  water.  By  the  sixth 
article  of  the  charter  the  board  of  directors  were  empowered  to  invest 
the  profits  of  the  company  or  a  portion  of  them  in  the  purchase  of 
bonds  or  stocks  issued  or  created  by  or  under  the  laws  of  the  United 
States  or  of  this  State  or  the  ordinances  of  the  city,  and  make  loans  of 
said  profits  on  pleclge  of  any  of  said  bonds  or  stocks.  If  they  conld 
thus  invest  their  iunds  in  the  purchase  of  stocks  or  in  loans  on  pledge 
thereof,  they  certainly  possessed  tlie  power  of  converting  such  pur- 
chases or  loans  into  cash  by  sale  or  pledge  when  money  was  needed  to 
pay  risks.  Otherwise  the  object  of  the  incorporation  would  lail. 
Making  insurance  involves  necessarily  the  obligation  to  pay  loss,  and 
the  means  or  funds  of  the  company  must  be  used  for  such  payment 
and  can  not  properly  be  so  invested  as  to  render  sucfi  payment  impos- 
sibh',  as  would  bo  the  case  if  the  investments  could  uoc  be  converted 
to  cash. 

We  think  it  evident  and  unavoidable  that  the  company,  through  its 
directors  and  officers,  had  the  right  to  sell  or  pledge  the  stocks  own«>d 
by  it,  and  that  if  the  prt- sident  was  not  specially  authorized  by  the 
board  of  directors  to  make  the  note  and  pledge  in  lavor  ot  defendants^ 
the  entry  of  the  transaction  in  the  books  ot  the  company  and  the 
drawing  of  the  proceeds  and  using  them  ior  its  benefit,  brought 
knowledge  to  the  directors  and  amounted  to  a  ratification  of  the 
transaction. 

The  1.1  w  of  agency  invoked  by  plaintiff's  counsel  is  not  properly 
applied  by  him  in  this  case.  A  corporation,  as  an  intellectual  being, 
is  vested  with  the  powers  necessary  lor  the  purposes  for  which  it  v^as 
incorporated,  and  as  above  said  it  can  act  only  through  its  officers,  who 
exercise  those  powers  in  the  manner  provided.  The  power  or  authority 
to  mak(4  loans,  execute  notes,  pledges,  etc.,  by  corporations  is  not 
derive^i  from  or  regulated  by  the  law  ot  mandate  as  contained  in  t.ie 
Civil  Code,  but  from  the  law  of  its  creation  and  if  not  conferred  by  the 
express  letter  of  its  charter,  may  be  inferred  or  implied  from  the 
powers  actually  conferred.  The  powers  of  the  attorneys  or  officers  of 
the  corporation,  if  not  expressly  determined  by  the  charter  or  by-laws, 
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are  reflated  as  ILoso  of  other  agents  and  tlicir  exercise  may  be 
ratified  by  the  corporation  as  those  of  other  agents  may  be  ratified  by 
their  principals.    R.  C.  C.  438  et  aeq.,  3000,  3010  -,  23  An.  2^5. 

The  case  of  A.  Levy  et  als.  t^.  Mutual  Benefit  Life  and  Fire  Insa- 
rance  Company,  8  An.  380,  relied  on  by  plaintiff,  differs  from  this  in 
the  fact  that  the  directors  in  that  case  did  an  act  in  conflict  or  incon- 
sistent with  an  express  provision  of  the  charier,  to  wit:  the  making  a 
different  use  of  tlie  premium  notes  from  that  stipulated  in  the  charter, 
while  in  this  case  the  lands  intended  ior  the  payment  of  losses  were 
.used  for  the  purpose  intended  and  it  was  a  question  within  the  discre- 
tion of  the  directors  whether  it  was  to  the  interest  of  the  company  to 
soil  or  to  pledge  the  stock  in  question  and  in  which  their  funds  bad 
been  invested. 

Judgment  alUrmcd. 


No.  3311. — State  cx  rel.  A.  De  Monasterio  v.  Alfred  Siiaw, 

Administrator,  et  als 

Act  No.  5  of  extra  seeslon  of  1670,  approved  March  sixteenth,  1870,  which  prohibits  tlie 
remedy  by  luaiidamus  against  the  city  of  Xow  Orleans  and  the  officers  thereof,  applies 
with  equtd  force  and  effect  against  any  creditor  or  pretended  creditor  who  aeeka  by 
niaudamus  to  compel  the  administrators  of  the  floating  debt  of  the  city  to  approve  all 
claims  without  examination  which  may  be  presented  to  such  committee  to  be  audited 
and  approved. 

The  adminislrators  of  the  floating  debt  being  investod  by  Tirtae  of  their  powers  as  socb 
board  with  a  diftcrction,  to  either  allow  or  disallow  such  claims,  cannot  be  compelled  by 
mandamus  to  allow  any  particular  claim,  although  it  may  have  been  warrant-jd  for  by 
one  of  the  corporations  now  consolidated  with  and  included  in  the  corporation  of  "Xierw 
Orleans. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  DibMey 
J.  Xcrr,  Finney  &  Miller,  for  relat4)rs.  George  8.  Lacey,  City 
Attorney,  and  Hornor  <&  Benedict,  lor  deiendants  and  appelhiuta. 

Wyly,  J.  This  is  an  application  for  a  mandamus  on  the  Mayor,  the 
Adniiuistrator  of  Accounts,  and  the  AHministrator  of  Finance  of  the 
city  of  New  Oi leans,  to  direct  the  Administrator  of  Accounts  to  pre- 
pare and  include  in  the  statement  of  matured  obligations  of  the  city 
of  New  Orleans,  existing  the  sixteenth  March,  1870,  the  sum  of  $2930, 
due  to  relator  as  holder  of  certain  warrants;  to  attest  the  said  state- 
ment; to  furnish  the  same  as  attested  and  approved  by  the  Mayor  and 
Administrator  of  Finance  oi  New  Orleans  to  the  Administrator  ot  the 
Floating  Debt,  and  directing  said  Mayor  and  Administrator  of  Finance 
to  approve  said  statement. 

The  official  acts  thus  sought  by  relator  to  bo  performed  by  respond- 
ents, are  said  to  be  imposed  upon  them  by  section  40  ot  the  act  of  the 
Legislature  ot  sixteenth  March,  1870  (session  acts  1870,  p.  46),  and  are 
intended  to  place  in  possession  of  relator  a  certificate  irom  the  Admin- 
istrator of  the  Floating  DeL>t^  by  which  relator  would  be  enabled  to 
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•obtain  from  the  city  of  New  Orleans  the  said  sum  of  $2930  which  he 
alleges  to  be  due  to  him. 

The  defendants  excepted  to  the  form  of  proceeding  on  the  ground 
that  nnder  act  No.  5  of  the  extra  session  of  1870,  the  writ  of  mandamus 
•can  not  legally  issue  against  them  for  the  purpose  stated  in  the  peti- 
tioD;  and  because  the  duty  required  of  them  under  section  40  of  act 
No.  7  of  the  extra  session  of  1870  is  not  purely  ministerial,  but  in 
furnishing  *'a  full  and  correct  statement  of  all  the  mature  obligations 
of  the  city,"  and  in  attesting  the  same  as  required  by  the  statute,  the 
defendants  are  invested  with  some  discretion  as  to  the  validity  of  the 
claims  or  obligations  so  to  be  attested  by  them,  and  that  the  writ  of 
mandamus  will  not  11^  to  compel  them  to  perform  a  duty  involving 
discretion  to  be  exercised  by  them. 

The  court  gave  judgment  for  the  relator  renderinc;  the  mandamus 
peremptory,  and  the  defendants  have  appealed. 

The  debt  for  which  the  relator  seeks  the  summary  remedy  of  man- 
•damus,  consists  of  seven  warrants  issued  by  the  police  jury,  parish  of 
Orleans,  right  bank,  for  the  aggregate  amount  of  $2930.  The  authority 
for  the  proceeding  is  claimed  to  be  in  section  40  of  act  No.  7,  extra 
■session  of  1870,  and  is  as  follows : 

"That  the  Administrator  of  the  Floating  Debt  of  the  city  of  New 
Orleans  and  the  corporations  consolidated  by  this  act,  shall  be  fur- 
nished with  a  fall  and  correct  statement  of  all  the  mature  obligations 
of  the  city  at  the  date  of  the  passage  of  this  act,  to  wit :  Of  all  final 
judgments,  warrants,  registered  certificates  and  unredeemed  city 
notes,  used  as  currency,  which  have  been  issued  by  said  cities  and' 
police  jury,  as  ^nsolidated  by  this  act ;  that  said  statement  shall  be 
prepared  by  the  Administrator  of  Public  Accounts  of  the  city,  and  by 
him  attested  under  oath,  and  shall  be  farther  approved  by  the  Mayor 
and  the  Administrator  of  Finance,  and  it  is  hereby  made  the  duty  of 
the  Administrator  of  the  Floating  Debt  of  the  city  of  New  Orleans, 
as  constituted  by  this  act,  to  issue  to  all  holders  of  the  evidences  of 
the  debts  included  in  said  statement  a  certificate  for  the  amount  of 
their  respective  debts,  which  certificate  shall  obligate  the  said  Admin- 
istrator of  the  Floating  Debt  to  pay  to  the  holder  or  liis  order,  out  of 
the  bonds  or  the  proceeds  thereof  which  may  be  placed  with  said 
Administrator  for  such  purpose,  the  full  amount  expressed  in  said 
-certificate,  with  seven  per  cent,  interest  from  the  date  of  the  issue 
thereof." 

This  act  was  approved  on  the  sixteenth  day  of  March,  1870. 

The  act  which  defendants  contend  prohibits  the  remedy  by  man- 
damus sought  in  this  case,  is  act  No.  5,  extra  session  of  1870,  which 
was  approved  seventeenth  day  of  March,  1870,  one  day  later  than  the 
iict  to  which  we  have  referred.    Its  title  is   ''An  act  to  limit  and 
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restrict  the  power  of  courts  to  issne  orders  or  writs  of  mandamus  and 
fieri  facias  against  tbo  citj  of  New  Orleans  and  the  officers  thereof, 
and  to  declare  the  effect  and  prescribe  the  mode  of  satisfying  judg- 
ments for  money  against  the  city  of  New  Orieans." 

Section  first  provides  'Hhat  from  and  after  the  passage  of  this  act, 
no  court  within  the  State  shall  have  authority  or  jurisdiction  to  allow, 
order,  hear,  entertain  or  enibrce  any  summary  process  or  proceeding 
or  writ  or  order  of  mandamus,  either  against  the  Controller,  Deputy 
Controller,  or  any  auditing  officer,  to  issue  and  deliver  any  order  or 
warrant  for  pa^-ment  of  money,  or  against  the  Treasurer,  Assistant 
Treasurer,  or  any  officer  or  officers  charged  with  the  disbursement  of 
the  moneys  of  the  city  of  New  Orleans,  the  object  of  which  sball  be, 
either  directly  or  indirectly,  to  enforce  the  payment  of  money  claimed 
to  be  due  from  the  city  of  New  Orleans  to  any  person,  persons,  corpo- 
ration or  corporations  whatsoever,  but  all  actions  or  proceedings  for 
the  recovery  of  any  sum  of  money  claimed  to  be  owing  by  the  city  of 
New  Orleans  shall  be  in  the  ordinary  form  of  action,  instituted  against- 
the  city  of  New  Orleans  as  a  corporation,  and  not  against  any  branch* 
department  or  officer  thereof,  and  shall  in  all  respects  be  conducted  ia 
the  same  manner  as  ordinary  actions." 

This  statute,  fairly  interpreted,  we  think,  prohibits  the  remedy  ot 
mandamus  sought  by  the  relator  in  this  case.  This  is  a  proceeding 
directly  or  indirectly  for  the  recovery  of  a  sum  of  money  claimed  to 
be  owing  the  relator  by  the  city  of  New  Orleans;  that  ia  undoubtedly 
the  ultimate  if  not  the  immediate  object  of  the  suit.  This  object  can 
not  be  accomplished  by  employing  the  writ  of  mandamus,  because  the 
law  commands  that  *'all  actions  or  proceedings  for  the  recovery  of 
any  sum  of  money  claimed  to  be  owing  by  the  city^f  New  Orleans 
shall  be  in  the  ordinary  form  of  action,  instituted  a£;ainst  the  city  of 
New  Orleans  as  a  corporation,  and  not  against  any  branch,  depsirt- 
ment  or  officer  thereof,  and  shall  in  all  respects  be  conducted  in  the 
same  manner  as  ordinary  actions." 

If  the  relator  had  included  in  his  proceeding  the  Administrator  of 
the  Floating  Debt,  undoubtedly  the  suit  would  be  against  the  auditing 
and  disbursing  officers  of  the  city  directly  lor  the  object  of  enforcing 
payment  of  money  claimed  to  be  due  to  him  as  holder  ot  the  warrants 
of  the  police  jury,  which  warrants  the  defendants  contend  are  not  valid 
debts  against  the  city. 

Stripped  of  its  verbiage,  we  apprehend  the  meaning  of  the  statute  to 
be,  that  neither  the  auditing  nor  disbursing  officers  of  the  city  shatl  be 
proceeded  against  summarily  or  by  the  writ  of  mandamus  in  a  suit, 
**'  the  object  of  which  shall  be,  either  directly  or  indirectly,  to  enforce 
the  payment  of  money  claimed  to  be  due  from  the  city  of  New  Orleans 
to  any  person,  persons,  corporation  or  corporations  whatsoever,''  but 
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that  all  such  salts  shall  be  in  the  ordinary  form  of  action  against  the 
city  as  a  corporation  and  not  against  its  several  officers. 

Considering  the  evil  -which  existed,  the  remedy  prescribed  and  the 
object  of  the  law  makers,  rales  which  should  govern  this  court  in 
ascertaining  the  meaning  of  the  statute,  we  think  the  interpretation 
given  is  a  fair  one,  and  that  it  conveys  the  true  meaning  of  the  law. 

The  evil  was  the  embarrassment  in  the  administration  of  the  city 
government,  resulting  from  the  use  of  the  writ  ol  fieri  faciaa  against  the 
corporation,  and  also  the  embarrassment  resulting  from  the  use  of  sum- 
mary proceedings  against  the  auditiDg  and  disbursing  officers  of  the 
city  by  its  creditors  for  the  purpose  of  enforcing  the  payment  of  their 
claims  for  money. 

The  object  of  the  law  makers  was  to  remedy  the  existing  evil  by 
providing  a  more  suitable  mode  for  enforcing  judgments  against  the 
city,  and  also  by  requiring  that  all  suits  against  the  city,  *'  the  object 
of  which  shall  be,  eitlier  directly  or  Id  directly,  to  enforce  the  payment 
of  money,"  .to  be  brought  in  the  ordinary  form,  and  to  prohibit  the 
use  of  mandamus  in  such  cases* 

But  the  relator  contends  that  if  act  No.  5  prohibits  the  writ  of  man- 
damus, it  is  superseded  by  section  40  of  act  No.  7,  which  gives  that 
remedy,  because  the  latter  is  part  of  a  subsequent  statute. 

We  do  not  find  that  section  40  of  act  No.  7  gives  the  remedy  of 
mandamus;  and  if  it  did,  it  would  be  repugnant  to  act  No.  5,  which 
was  approved  on  the  seventeenth  day  of  March,  1870,  one  day  later 
than  act  No.  7.     In  case  of  confliction  act  No.  5  would  govern. 

But  we  do  not  see  any  conflict  between  the  two  statutes.  Section  40 
of  act  No.  7  may  have  full  force  and  efifect,  and  yet  the  relator  may  be 
prohibited,  under  act  No.  5,  to  employ  the  writ  of  mandamus  in  his 
suit,  the  object  of  which  is  directly  or  indirectly  to  recover  the  money 
which  he  alleges  the  city  owes  him  as  holder  of  the  police  jury  warrants. 

If  it  be  true  that  the  warrants  held  by  the  relator  are  false  and 
fraudulent,  and  were  improperly  issued,  as  the  defendants  aver,  they 
are  not  valid  liabilities  of  the  city,  and  ought  not  to  be  included  in  the 
'*  full  and  correct  statement  of  all  the  mature  obligations  of  the  city," 
which  the  statute  requires  the  Administrator  of  Accounts  to  furnish, 
attested  under  oath,  and  which  ''shall  bo  further  approved  by  the 
Mayor  and  the  Administrator  of  Finance." 

If  the  relator's  version  of  section  40  of  act  No.  7,  that  the  writ  of 
mandamus  is  authorized  by  it,  be  true,  the  city  of  New  Orleans  would 
be  powerless  to  resist  the  collection  of  false,  fraudulent  or  forged  war- 
rants produced  against  it.  If  such  claims  can  be  forced  by  mandamus 
into  the  '' statement  of  all  the  mature  obligations  of  the  city,''  that 
statement  itself  would  cease  to  be  ''a  full  and  correct  statement*'  of 
its  mature  obligations. 
100 
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It  is  not  to  be  presiiiiied  that  an  interpretation  leading  to  sach  disas- 
trous consequences  ought  to  be  given  to  section  40  of  act  No.  7,  an  act 
itself  to  recharter  the  city,  when  that  section  is  susceptible  of  a  more 
enlightened  and  rational  interpretation. 

We  believe  that  the  ''  statement  of  all  the  mature  obligations  of  the 
city  *'  to  be  furnished  and  attested  under  oath  by  the  Administrator  of 
Accounts,  and  to  be  *'  further  approved  by  the  Mayor  and  Administra- 
tor of  Finance,^'  should  embrace  all  warrants,  certificates  and  other 
claims  that  these  officers  believe  to  be  valid  and  binding  upon  the  city. 

This  part  of  section  40  can  not  fairly  be  interpreted  to  mean,  that  it 
is  the  duty  of  these  officers  to  attest  under  oath  and  approve  of  claims 
that  are  false  and  fraudulent,  and  which  they  believe  are  not  justly 
owing  by  the  city. 

If  all  the  warrants  and  other  claims,  whether  jAst  or  not,  are  to  be 
embraced  in  the  '' statement  of  mature  obligations,"  what  necessity  is 
there  for  the  solemn  attestation  of  the  Administrator  of  Accounts  and 
for  the  '*  further  approval  of  the  Mayor  and  Administrator  of  Finance!'^ 

We  are  far  from  believing  that  the  law  makers  intended  this  as  a 
mere  idle  ceremony.  On  the  contrary,  it  seems  to  us  to  be  a  wise 
precaution  to  guard  against  the  payment  of  false  or  forged  warrants 
and  other  unjust  claims. 

Believing  that  these  officers  of  the  city  are  invested  with  reasonable 
discretion  in  furnishing  the  ''full  and  correct  statement  of  all  the 
mature  obligations  of  the  city,"  which  they  are  to  attest  under  oath 
and  approve,  we  think  the  writ  of  mandamus  does  not  lie  to  compel 
them  to  embrace  in  the  statement  a  claim  which  they  do  not  believe 
to  be  valid  and  obligatory. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annnlled, 
that  the  mandamus  herein  be  disallowed,  and  that  the  petition  of  the 
Tela  tor  be  dismissed,  with  costs  of  both  courts. 

Behearing  refused. 


No.  3415. — Frank  V.  Deslonde  v.  Charles  Lozako. 

An  actiim  to  onntest  the  right  to  a  parish  office  must  be  filed  in  the  court  having  jnriadiction 
within  ten  days  after  the  date  of  the  election,  otherwise  the  right  is  forfeited. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
Posey y  J.    Barrow  i&  Pope,  for  plaintiff  and  appellant.    B.  L. 
Lynch,  for  defendant  and  appellee. 

LuDbLiNG,  C.  J.    The  plaintiff,  who  was  a  candidate  for  the  office  of 

sheriff  at  the  general  election  held  in  November,  1870,  contests  the 

election  of  Charles  Lozano,  who  was  declared  elected  to  said  office  by 

the  returning  officers  of  the  State  of  Louisiana. 

The  election  was  held  on  the  seventh  of  November,  the  proclamation 
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<of  the  leturniDg  officers  was  published  on  the  fourth  of  December,  and 
the  petition  of  the  plaintiff  was  filed  on  the  thirteenth  of  December, 
in  the  year  1870. 

The  defendant  filed  a  peremptory  exception  to  this  suit,  avemng, 
among  other  grounds  of  defense,  that  the  petition  was  not  filed  within 
ten  days  after  the  election,  and  therefore  that  the  right  to  contest  the 
i  lection  is  barred  under  the  laws  of  this  State.  This  defense  was  sus- 
tained by  the  district  judge^  and  the  plaintiff  has  appealed. 

We  thiuk  the  judgment  of  the  district  court  correct.  The  act  of 
1855,  re-enacted  in  1870,  declares  that  ''any  candidate  for  either  of  the 
offices  of  the  clerk  of  the  district  court,  parish  recorder,  sheriff, 
•coroner,  justice  of  the  peace,  and  any  other  parish  officer  that  may  be 
elected  by  the  people,  intending  to  contest  an  election,  shall,  within 
ten  days  after  the  election,  file  in  the  district  court  for  the  parish  in 
which  the  election  may  have  been  held,  a  petition  setting  forth  the 
facts  on  which  he  intends  to  contest  the  election.'^ 

It  is  clear  that  if  this  law  was  in  force  in  November,  1870,  the  plain- 
tiff's right  of  action  was  prescribed,  unless  the  interpretation  put  by 
the  plajntiff  upon  the  clause,  ''  within  ten  days  after  the  election,"  be 
correct.  He  contends  that  the  election  was  not  over  until  the  result  of 
the  election  had  been  published  by  the  returning  officers,  in  this  case 
the  fourth  of  December,  1870;  and  that  the  ten  days  began  to  run  only 
from  that  time,  because  until  the  proclamation  of  the  returning  officers 
Lad  been  made,  the  plsiintiff  could  not  know  who  was  returned  as 
•elected.  The  plaintiff  refers  to  the  case  of  Davis  v.  M.ixwell,  22  An. 
-€6,  to  support  his  interpretation.  The  only  question  decided  in  that 
-case  was  that  the  provisions  of  the  act  of  tho  eighteenth  of  Octobei, 
18Gd,  were  prospective  in  their  operations,  and  therefore  could  not 
Tegulate  the  proceedings  to  contest  an  election  held  in  the  month  of 
April,  1870.  Tho  election  was  completed  on  the  seventh  day  of 
November,  1870,  in  conformity  to  article  17  of  the  Constitution.  Ascer- 
taining tlie  result  and  making  proclamation  thereof  by  the  returning 
officers  of  the  State  formed  no  part  of  the  election. 

The  act  of  the  sixteenth  of  March,  1870,  entitled  ''An  Act  to  regu- 
late tlie  conduct  and  maintain  the  freedom  and  purity  of  elections,  to 
prescribe  the  mode  of  making,  and  designate  the  officers  who  shall 
make  the  returns  thereof,"  etc.,  does  not  repeal,  by  implication,  section 
1419  of  Revised  Statutes  of  1870.  We  are  unable  to  discover  anything 
-contradictory  in  the  said  laws.  Neither  have  we  been  able  to  perceive 
why  it  was  necessary  that  the  publication  of  the  result  of  the  election 
by  the  returning  officers  of  the  State  should  be  made  before  the  plain- 
tiff could  file  his  suit  to  contest  the  election. 

Section  53  of  the  act  of  sixteenth  March,  1870,  provides  that  '*  the 
supervisor  of  registration  shall,  immediately  upon  the  receipt  of  each 
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ballot  box,  note  its  coDdition  and  the  state  of  the  seals  and  fast- 
enings thereof;  and  shall  then  in  the  presence  of  the  commissioners  of 
election  and  three  citizens,  freeholders  of  the  parish  for  snch  poll  or 
TO  ting  place,  open  the  ballot  box  and  connt  the  ballots  therein,  and 
make  a  list  of  all  the  persons  voted  for,  the  nnmber  ot  votes  for  each 
person,  tbe  number  of  ballots  in  the  box,  and  the  number  of  ballots 
rejected  and  the  reason  therefor.  The  statement  shall  be  made  in 
triplicate^  and  each  copy  shall  be  signed  and  sworn  to  by  the  commis- 
sioner oi  the  poll  and  by  the  supervisor  of  registration.  As  soon  as 
the  supervisor  of  registration  shall  have  made  the  statement  above 
provided  for  for  each  poll  in  his  precinct  or  parish,  and  it  shall  have 
been  sworn  to  and  subscribed  as  above  directed,  the  supervisor  of 
regi^tration  shall  inclose  in  an  envelop  of  strong  paper  or  cloth, 
securely  sealed,  one  copy  of  such  statement  from  each  poll,  and  one 
copy  of  the  list  of  persons  voting  at  each  poll,  and  one  copy  of  any 
statements  as  to  violence  or  disturbance,  bribery  or  oormption,  or 
other  offenses  specified  in  section  nine  of  this  act,  if  any  there  be, 
together  with  all  memoranda  and  tally  list  used  in  making  the  ooont 
and  statement  of  the  votes,  and  shall  send  such  package  by  mail, 
properly  and  plainly  addressed  to  the  Governor  of  the  State.  The 
supervisor  of  registration  shall  send  a  copy  of  said  statement  to  the 
Governor  of  said  State  by  the  next  most  speedy  mode  of  conveyance, 
and  shall  retain  the  third  copy  in  his  own  possession." 

Thus  it  is  clear  that  if  the  supervisor  of  registration  did  his  duty 
(and  we  are  bound  to  assume  that  he  did  in  the  absence  of  proof  to 
the  contrary),  the  plaintiff  had  the  means  of  knowing  that  he  would 
not  be  returned  as  elected,  aud  every  act  he  complains  of  must  have 
been  as  well  known  to  him  the  day  after  the  election  as  after  the 
proclamation  ol  the  result  made  by  the  returning  officers. 

It  is  therefore  ordered  and  adjudged  that  tlie  judgment  of  the  dis- 
trict court  bo  affirmed,  with  costs  of  appeal. 


xs^o.  2299. — ^Marcus  L.  Bell,  Trustee,  v.  J.  R.  Poweli, 

A  factor  or  coinmlsBion  merchant  who  resides  in  the  city  of  New  Orleans,  who  accepts  a 
consignment  from  a  person  acting  as  trustee  in  a  State  where  such  titles  are  nnlTenally 
recognised,  can  not  compensate  the  claim  against  himself  for  the  proceeds  of  the  articles 
consigned  with  a  debt  held  by  him  against  the  person  from  whom  the  tra»t  is  derived. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     CooUy,  J. 
Bradford^  Lea  d  Finney^  for  plaintiff  and  appellee.    Laeey  dt  BtU- 
ler,  for  defendant  and  appellant. 

LuDELiNGy  C.  J.  During  the  year  1866,  J.  B.  Powell,  a  cotton  factor 
and  commission  merchant  of  New  Orleans,  furnished  supplies  and 
money  for  the  cultivation  of  the  crop  on  P.  P.  DeBosy  Desit^s  planta- 
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tion,  8itua:ed  in  tbe  Sttite  of  Arkansas,  and  the  latter  promised  to  ship 
his  crop  to  the  former. 

One  J.  J.  Walstein  held  a  judgment  in  tbe  United  States  Circait 
Coart  ior  the  Eastern  District  of  Arkansas  against  the  said  DeBosy 
Desits,  and  he  was  about  to  levy  an  execution  upon  the  cotton  and 
other  property  of  said  Desits,  wben  it  was  agreed  that  a  deed  of  trust 
should  be  executed  upon  the  cotton  crop  then  being  picked,  and  esti- 
mated at  one  hundred  and  twenty  bales,  and  supposed  to  be  worth 
$15,000.  Accordingly,  on  the  sixteenth  day  of  October,  1866,  DeBosy 
Desits  executed  a  deed  of  trust  to  Marcus  L.  Bell  upon  one  hundred 
and  twenty  bales  of  cotton  on  his  farm,  which  said  cotton  was  to  be 
shipped  and  sold  by  the  trustee,  and  out  of  the  proceeds  of  sale  eight 
thousand  dollars  were  to  be  paid  to  the  account  of  said  Walstein  on 
his  claim  of  $16,900  then  due  him  by  Desits;  and  it  was  further  stipu- 
lated that  atter  iorty  bales  of  cotton  were  consumed  by  the  trustee,  ho 
should  pay  to  DeBosy  Desits,  out  of  the  next  shipment,  the  sum  of 
filtcen  hundrel  dollars,  to  enable  him  to  pay  Jesse  R.  Powell  for  cash 
and  goods  advanced  him.  And  ic  was  agreed  personally  between 
DeBosy  Desits  and  Marcus  L.  Bell  that  inasmuch  as  Desits  owed  Powell 
fitttten  hundred  dollars  for  cash  and  supplies  advanced,  the  said  Bell 
should  ship  to  Powell,  as  a  commission  merchant,. the  cotton  to  give 
him  the  benefit  of  the  commissions  for  selling. 

In  accordance  with  the  agreement,  Bell,  trustee,  shipped  forty-eight 
bales  of  said  cotton  to  Jesse  R.  Powell,  which  he  sold  for  $5670  06  net. 
Powell  remitted  to  plaintiff,  out  of  the  proceeds  of  the  lorty-eight 
bales,  the  sum  of  $4950,  and  having  refused  to  pay  the  balance  of  the 
proceeds  on  the  draits  of  the  trustee.  Bell  shipped  the  remainder  of  the 
cotton,  nineteen  bales,  to  other  parties.  Bell  paid  to  DeBosy  Desits 
$1450  of  the  $1500  which  it  was  stipulated  in  the  deed  of  trust  that  he 
should  pay  him  to  enable  Desits  to  pay  Powell,  and  the  crop  being 
smaller  than  was  estimated,  the  trustee  refused  to  pay  him  any  more. 

This  suit  is  to  recover  from  the  commisdion  merchant  of  the  trustee 
the  remainder  of  the  proceeds  of  the  sale  of  the  forty-eight  bales 
shipped  to  him. 

The  defense  is  substantially  that  Powell,  a  commission  merchant, 
bad  furnished  necessary  plantation  supplies  and  advanced  cash  to  buy 
necessary  plantation  supplies  to  enable  DeBosy  Desits  to  make  the 
cotton,  to  the  extent  of  $1724  08,  and  that  it  was  agreed  at  the  time 
the  cotton  was  shipped  that  he  should  reimburse  himself  out  of  the 
proceeds,  and  that,  expecting  to  get  the  whole  crop,  lie  had  paid  in 
error  $1004  more  than  was  due  by  him,  after  deducting  the  advances 
made  by  him.  He  pleads  compensation,  and  prays  for  judgment  in 
reconvention  for  $1004  against  the  plaintiff. 

The  question  presented  for  decision,  then,  is  whether  a  factor  who 
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accepts  a  consignment  from  a  person  acting  as  trustee,  in  a  State  where 
sach  titles  are  universally  recognized,  can  compensate  the  claim  against 
himself  for  the  proceeds  of  tlie  sale  of  the  articles  consigned  with  a 
debt  held  against  the  person  from  whom  the  trust  is  derived  f  We 
think  not.  Even  if  the  cotton  had  been  sliipped  by  DeBosy  Desits 
himself,  the  consignee  would  have  been  obliged  to  obey  the  instruc- 
tions of  the  consignor  in  relation  to  the  proceeds  of  the  cotton  con- 
signed to  him.  2  An.  27,  Bludwortti  v,  Jacobs;  6  An.  46,  Nolan  r. 
Shaw  5  C.  C.  2207,  2927. 

In  his  letter  advising  Powell  of  the  first  shipment  of  cotton,  the 
plaintiff  says:  ''Place  cotton  to  my  credit  as  trustee."  Bell's  title  as 
trnstee  was  perfect  by  the  laws  of  Arkansas,  where  all  the  parties  to 
the  trust  resided,  and  where  the  property  which  was  the  subject  of  the 
trust  was  situated.  And  the  evidence  in  the  record  shows  that  all  the 
stipulations  of  the  deed  of  trust  have  been  complied  with,  ''so  far  as- 
the  cotton  would  go."  It  must  be  observed  that  the  contract  creating* 
the  trust  was  made  with  Desits,  and  not  with  Powell,  and  that  the 
clause  reserving  $1500,  which  was  for  the  benefit  of  Powell,  contained 
the  stipulation  that  this  sum  was  to  be  paid  to  Desits  himself,  who 
reserved  the  right  to  settle  his  accounts  with  Powell,  and  the  evidence 
shows  that  $1450  was  paid  to  Desits,  this  sum  being  all  that  was  left 
of  the  proceeds  of  the  cotton. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  affirmed,  with  costs  of  appeal. 


No.  3456. — State  of  Louisiana,  ex  rel.  Weber  v.  A.  E.  Billings. 

If  a  suit  to  test  the  right  to  an  office  be  tried  in  chamben,  legal  notice  must  be  given  to  the 

parties  interested.    Revised  Statutes,  section  2605. 
A  judgment  rendered  on  default  in  a  suit  to  test  the  right  to  an  office,  when  the  court  i». 

not  in  regular  session,  without  giving  the  parties  interested  legal  notice  of  th*-^  trial,  i** 

null  and  void. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Emer- 
son, Judge  of  the  Third  District  Court,  presiding  in  the  Eighth. 
Simeon  Belden,  Attorney  General,  for  relator.  C,  8.  Rice  &  TT.  B^ 
Whitaker,  ior  defendant  and  appellant. 

Taliaferro,  J.  William  Weber  alleging  that  he  was  duly  elected 
Becorder  for  the  Fourth  District  of  New  Orleans  in  April^  1870^  and 
while  exercising  the  functions  of  his  office  under  a  commission  duly 
issued,  he  was  forcibly  ousted  irom  and  deprived  of  the  said  office  by 
A.  ^.  Billings,  who  has  intruded  himself  into  and  illegally  exercises 
the  functions  of  recorder  of  said  district.  Judgment  was  rendered  in 
favor  of  the  complainant,  and  the  defendant  appealed. 

The  defense  is  that  the  proceeding  taken  by  the  complainant  is  null 
and  without  effect,  having  instituted  it  on  the  seventh  of  July,  1871,. 
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causing  citation  to  be  served  on  tlie  fourteenth  of  that  month,  all 
durini;^  Tacation  of  the  court.  No  answer  was  filed.  A  judgment  by 
default  was  taken,  which,  on  motion,  three  days  alterwards  was  made 
final. 

Section  2G05  of  the  Revised  Statutes  provides  in  cases  of  this  sort 
that  they  may  be  tried  in  chambers  or  at  a  special  term  called  by  the 
judge,  on  legal  notice  being  given  the  parties  interested.  The  suit 
was  instituted  and  judgment  was  rendered  out  of  term  time.  The 
court  before  which  it  was  brought  was  not  in  regular  session.  No 
special  term  was  called  as  directed  by  law  to  try  the  case,  and  no  legal 
notice  was  given  to  the  parties  interested. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed.  It  is  further  ordered 
that  tills  case  be  remanded  to  the  court  of  the  first  instance  to  be 
proceeded  with  according  to  law,  the  appellee  pacing  costs  of  this 
appeal. 


No.  1944. — Augustus  W.  Walker  v,  Etienne  Villavaso. 

la  a  sait  for  damages  on  an  ii^iu^^^^^o^  bond,  if  the  record  shows  that  the  equitable  remedy 
of  ii^jnuction  has  been  abased,  and  the  administration  of  Justice  has  l>een  trifled  with, 
then  and  in  such  case  the  court  will  assess  against  such  party  the  highest  damages 
allowed  by  law. 

APPEAL  from  the  Second  Judicial  District  Court,  ] parish  of  St. 
Bernard.  Pardee,  J.  L.  Madison  Day  and  Sambola  d;  DucroB,  for 
plaintiff  and  appellant.  C.  Boselius  df  Alfred  Fhilips,  ior  defendant 
and  appellee. 

LuDELiNG,  C.  J.  This  is  an  appeal  from  a  judgment  dissolving  an 
injunction,  being  the  third  injunction  which  the  plain tifif  had  obtained 
to  prevent  the  execution  of  an  order  of  seizure  and  sale,  and  it  is  the 
third  time  the  case  has  been  brought  before  this  court.  In  the  first 
inst&nce  tiie  injunction  was  dissolved  with  damages;  the  second 
injunction  was  decreed  to  be  in  violation  and  contempt  of  the  authority 
of  this  court,  and  therefore  null,  and  a  mandamus  to  the  Judge  of  the 
Second  Judicial  District  commanded  him  to  cause  the  judgment  of 
this  court  to  be  executed.  During  the  temporary  absence  of  that 
judge  an  injunction  was  again  obtained  to  arrest  the  execution,  or 
order  of  seizure  and  sale,  on  the  grounds,  substantially,  upon  which 
the  second  injunction  had  been  obtained,  and  it  was  dissolved,  with 
fifteen  hundred  dollars  damages.  The  appellee  has  prayed  ,for  an 
amendment  of  the  judgment  by  allowing  the  highest  damages  which 
the  law  allows.  See  18  An.  712 ;  20  An.  521 ;  5  An.  648 ;  6  An.  471;  10 
An.  734;  14  An.  3a3. 

The  evidence  in  this  record  shows  that  the  equitable  remedy  of 
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injunction  has  been  abased  and  the  administration  of  justice  has  been 
trifled  with  by  the  plaintiff  in  this  suit. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  court 
a  qua  be  amended  so  as  to  allow  one  thousand  dollars  special  damages 
and  twenty  per  centum  on  the  amount  of  the  judgment  enjoined  as 
general  damages  against  the  plaintiff  and  his  security  on  the  injunction 
bond  in  aolido,  and  that  as  thus  amended  the  judgment  be  affirmed 
with  costs  of  appeal. 

Rehearing  relused. 


No.  2264. — Merchants'  Mutual  Insurance  Company  v.  Louisiana 
State  Mutual  Insurance  Company  and  The  Citizens'  Mutual 
Insurance  Company. 

A  datien  en  paiement  by  an  insolvent  to  one  of  hUi  creditors  with  a  view  of  givinf^  an  nndne 
advantage  or  preference  over  the  other  creditors  may  be  annulled  at  the  suit  of  the  other 
creditors,  but  in  such  case,  if  the  debt  for  which  the  property  has  been  given  in  paj'mcnt 
be  a  Just  and  valid  claim,  then  and  in  that  case  he  shall  only  lose  the  advantage  vn- 
deavored  to  be  secured  by  such  contract. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Th4ardy 
J.  A.  &  M.  Voorhies,  for  plaintiff  and  appellee.  G.  Schmidt,  for 
dofeudaut  and  appellee.  Johnson  <&  Dennis,  for  defendant  and  appel- 
lant. 

Taliaferro,  J.  This  suit  is  brought  to  annul  a  sale  or  datien  en 
paiement  luade  by  tlie  Citizens'  Mutual  Insurance  Company  on  the  eve 
of  alleged  insolvency,  and  for  the  purpose,  as  charged,  of  giving  an 
undue  preference  to  the  Louisiana  Mutual  Insurance  Company  over 
their  other  creditors.  It  is  shown  that  the  Citizens'  Mutual  Insurance 
Company,  being  indebted  to  the  Louisiana  Mutual  Insurance  Company 
in  the  sum  of  $7591,  transferred  to  the  latter  six  undivided  fitty-eighth 
parts  in  ownership  of  the  lot  of  ground  and  the  New  Orleans  Opera 
House  thereon  situated,  and  four  shares  of  the  stock  ot  the  Valh  tte 
Dry  Dock  Company,  for  the  release  of  their  indebtedness,  and  for  the 
further  consideration  of  $6000  in  cash. 

The  plaintiff  avers  that  this  act  of  transfer  or  giving  in  payment  is 
null  for  the  reasons — 

First — That  the  President  of  the  Citizens'  Mutual  Insurance  Com- 
pany was  without  right  or  authority  to  alienate  the  real  estate  of  the 
company. 

Second — That  the  subsequent  alleged  ratification  of  the  act  is  a 
nullity,  because  there  was  not  a  quorum  of  the  directors  present  on 
the  occasion,  the  meeting  being  irregular  and  informal,  and  w^ithout 
the  proper  notice. 

Third — That  for  some  time  previous  to  this  transaction  the  Citizens' 
Mutual  Insurance  Company  was  in  a  state  of  actual  insolvency,  a  fact 
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of  wliich  the  pretended  vendee  was  well  aware.  That  the  transfer  of 
their  property  under  those  circumstances  operates  injuriously  to  plain- 
tiffs, who  are  judgment  creditors  for  a  large  amount  of  the  XlJitizens' 
Mutual  Insurance  Company. 

A  judgment  declaring  a  forfeiture  of  the  charter  of  the  Citizens' 
Mutual  Insurance  Company  and  appointing  a  liquidator  was  rendered 
by  the  Fourth  District  Court  on  the  twenty-sixth  December,  1867. 
This  suit  to  annul  was  filed  in  the  Fifth  District  Court  on  the  tenth  of 
March,  1868,  and  was  transferred  to  the  Fourth  District  Court  and 
cumulated  with  the  proceedings  in  insolvency. 

The  liquidator  intervened  in  the  action  to  annul,  and  prayed  that 
judgment  of  nullity  be  rendered,  and  that  the  property  sold  be  returned 
vas  assets  of  the  insolvent  for  the  benefit  of  the  creditors.  There  was 
judgment  rendered  in  favor  of  the  plaintiff  annulling  the  sale  and  de- 
•creeiug  the  property  to  be  sold  forthwith  at  public  auction,  and  from 
the  proceeds  that  the  sum  of  six  thousand  dollars  be  paid  over  to  the 
Louisiana  Mutual  Insurance  Company,  and  that  that  company  be 
placed  by  the  liquidator  as  an  ordinary  creditor  for  the  sum  of  $7591. 
From  this  judgment  the  Louisiana  Mutual  Insurance  Company  ap- 
pealed. 

We  think  there  is  no  force  in  the  first  ground  taken.  By  the  fourth 
article  of  their  charter,  the  Citizens'  Mutual  Insurance  Company,  the 
Board  of  Directors  is  to  consist  of  thirteen  members.  The  Board  is 
vested  with  power  **  to  make  and  adopt  all  necessary  by-laws,  rules 
and  regulations  for  the  government  of  the  company  and  the  transaction 
of  its  affairs,"  etc.  The  first  article  of  the  by-laws  provides  that  five 
directors  shall  constitute  a  quorum  for  the  transaction  of  business. 
The  meeting  which  ratified  the  President's  act  was  composed  of  five 
directors. 

The  sale  or  datien  en  pakment  sought  to  be  annulled  was  effected  on 
the  twelith  of  September,  1867.  The  liquidator  testified  that  the 
*'  company  commenced  tx)  be  in  insolvent  circumstances  in  the  begin- 
ning of  1867;  that  the  company  went  to  protest  on  the  ninth  of 
September  of  that  year;  that  the  company  up  to  the  time  he  testified 
-was  perfectly  insolvent.  He  knew  the  faet,  because  all  the  stocks  of 
banks  owned  by  the  company  were  pledged  to  raise  money,  and  every 
«ixty  days  the  note  of  the  company  was  renewed.  That  the  collections 
of  premiums  showed  a  material  decrease  in  the  affairs  of  the  company. 
That  there  are  acknowledged  losses  which  the  company  had  failed  to 
settle,  and  he  specified  certain  loans  made  to  the  company  that  remain 
unpaid. 

The  President  of  the  Louisiana  Mutual  Insurance  Company,  as  a 
witness  in  behalf  of  the  defendant,  states  that  he  knew  the  Citizens^ 
Mutual  Insurance  Company  was  in  embarrassed  circumstances  at  the 
101 
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time  of  accepting  their  proposition  to  transfer  the  property  in  question^ 
but  did  not  know  that  it  was  insolvent  at  that  time.  He  admitted  that 
he  had  heard  of  the  protest  before  entering  into  the  contract  with  the 
company,  but  that  the  secretary  of  the  company  had  given  him  an  ex- 
planation of  the  matter.  He  stated  under  cross  examination  that  he 
knew  the  company  was  in  embarrassed  circumstances  before  the  pro- 
test of  its  note,  ninth  of  September. 

The  w^hole  tenor  of  the  evidence  makes  it  clear  to  our  minds  that 
The  Citizens^  Mutual  Insurance  Company,  at  the  time  of  its  sale  or 
giAring  in  payment  to  the  Louisiana  Mutual  Insurance  Company  of  the 
property  now  in  controversy  and  for  some  considerable  time  previous, 
was  in  failing  and  insolvent  circumstances,  and  that  the  act  wa»- 
entered  into  with  the  view  of  securing  an  advantage  in  favor  of  the 
last  named  company.  We  are  of  opinion  that  article  1983  [1978] 
Revised  Code  is  applicable  to  this  case :  '^  But  if  such  fraud  consisted 
merely  in  the  endeavor  to  obtain  a  preference  over  other  creditors  lor 
the  securing  of  payment  of  a  just  debt,  under  circumstances  in  which 
by  law  the  endeavor  to  obtain  such  preference  is  declared  to  be  a  con- 
structive fraud,  in  such  case  the  party  shall  only  lose  the  advantage 
endeavored  to  be  secured  by  such  contract,  and  shall  be  reimbursed 
what  he  may  have  given  or  paid,  but  without  interest,  and  he  shall 
restore  all  advantages  he  has  received  from  the  transaction." 

We  think  the  judge  a  quo  erred  in  ordering  a  sale  of  the  property. 
If  sold,  it  might  not  realize  the  amount  to  be  refunded  to  the  defend- 
ant, who  is  entitled  to  the  full  amount  he  gave.  The  decree  must, 
therefore,  be  that  the  liquidator,  acting  for  tlie  creditors,  pay  over  to 
the  defendant  six  thousand  dollars  as  a  condition  precedent  to  the 
return  of  the  property  as  assets  of  the  insolvent  company. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  oC 
the  district  court  be  annulled,  avoided  and  reversed 

It  is  further  ordered  and  adjudged  that  the  sales  and  transfers  made 
by  the  Citizens'  Mutual  Insurance  Company  to  the  Louisiana  Insu- 
rance Company,  viz:  the  one  before  Edward  S.  Gottschalk,  on  the 
twelfth  of  September,  1867,  of  the  shares  and  interest  in  the  New 

Orleans  Opera  House,  and  the  other  by  H.  Casterede  of  the  stock  of 
the  Yallette  Dry  Dook  Company,  on  the  same  day,  be  annulled  and 
set  aside ;  and  that  the  said  property,  purporting  to  have  been  trans- 
ferred by  said  acts,  be  restored  to  the  liquidator  of  the  Citizens' 
Mutual  Insurance  Company  for  the  benefit  of  the  creditors  of  said 
company,  provided  that  thereupon  or  before  the  said  liquidator  in  the 
interest  of  said  creditors,  pay  to  the  Louisiana  Mutual  Insurance  Com- 
pany the  sum  of  six  thousand  dollars,  the  plaintiff  and  appuUee  pay- 
ing costs  of  this  appeal,  the  Louisiana  Mutual  Insurance  Companjr 
those  of  the  court  below. 
Eehearing  refused. 
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No.  3334. — City  op  New  Orleans  v.  A.  W.  Walker. 

A  defendjuit  who  appears  for  the  purpose  of  excepting;  to  the  Jurisdiction  of  the  court,  and 

at  the  same  time  enters  the  plea  of  Us  pendem,  can  not  be  hoard  to  urge  the  plea  of  want 

of  citation.    31  An.  438. 
The  coort  having  jorisdiotion  of  the  projierty  taxed  has  Jurisdiction  to  enforce  the  collection 

of  the  taxes. 
The  plea  of  Us  pendefu  will  not  be  sustained  when  the  thing  demanded  in  the  two  cases  is 

not  the  same. 

A  PPEAL  from  the  Seventli  District  Court,  parish  of  Orleans. 
lL  CoUenSf  J.  H.  H,  Walsh,  for  plaintiff  and  appellee.  John  8.  Tully, 
lor  defendant  and  appellant. 

LuDELiNG,  C.  J.  This  is  a  suit  to  enforce  the  collection  of  $760 
taxes  due  to  the  city  of  New  Orleaus.  The  defendant  appeared  and 
excepted  to  the  jurisdiction  of  the  court  on  the  ground  that  he  is  a 
resident  of  the  parish  of  St.  Bernard.  He  further  averred,  in  case  this 
exception  should  be  overruled,  that  his  name  and  surname  has  not 
been  stated  in  the  list  published,  which  is  to  stand  in  lieu  of  a  cita- . 
tion }  and  he  still  further  pleaded  lis  pendens. 

A  want  of  citation  is  cured  by  the  appearance  of  defendant  in  the 
'  suit  for  any  other  purpose  than  to  allege  the  want  of  citation.    21  An* 
4;}8,  City  of  New  Orleans  v.  Hall. 

The  tax  claimed  is  an  assessment  upon  real  and  personal  property 
situated  within  the  corporate  limits  of  the  city,  and  is  exigible  in  the 
courts  within  said  city. 

The  plea  of  lis  pendens  is  not  well  founded.  The  thing  demanded  in 
tho  two  cases  is  not  the  same. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed,  with  costs  of  both  courts. 
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No.  3538. — ^New  Orleans,  Mobile  and  Chattanooga   Eailroad 

Company  v.  Fbancois  Bougere. 

In  a  procooding  for  the  expropriation  of  private  property  for  the  use  of  a  railroad  corporar 
tion  the  plaintiff  is  entitled  to  notice  of  the  award  of  the  commlssionera,  in  order  that  it 
may  show  that  the  award  is  extortionatie  in  amoant.  In  each  a  ease,  a  Judgment  tliat  has 
been  rendered  on  the  rejwrt  of  the  commissioners,  without  giving  notice  to  the  railroad 
company,  will  be  reversed  on  appeal  aad  the  case  will  be  remanded  for  service  of  th(y 
rule  and  for  further  proceedings  according  to  law. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  St. 
Charles,    Beauvais,  J.    John  JET.  llsley,  Jr.,  for  plaintiff  and  appel- 
lant.   JE,  FilletU,  for  defendant  and  appellee. 

Taliaferro,  J.  This  is  a  suit  for  the  expropriation  of  property. 
Proceedings  purporting  to  have  been  taken  under  the  provisions  of  an 
act  of  the  Legislature,  approved  nineteenth  of  August,  1868,  are 
shown  by  the  record.    We  find  that  a  judgment  was  rendered  in  con- 
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fonnity  with  the  report  of  commissioDers  appointed  to  aaseRS  the 
damages  sustaiued  by  the  defeDcIant,  who  seems  to  have  acquiesced  in 
the  decree  of  the  court.     But  tbe  plaintiff  appealed,  and  he  complaine    ! 
that  after  the  report  of  the  commissioners  was  returned  he  was  allowed    ( 
no  opportunity  to  oppose  it  and  show  that  the  award  rendered  by  the    ' 
commissioners  is  excessive  and  exorbitant  in  amount.     This  alIe;;a'ioB 
seems  to  be  sustained  by  the  evidence  in  the  reconl.     The  commis- 
sioners* report  was  filed  in  court  on  the  seventh  of  March,  1871.    On 
the  third  of  April,  tlie  plaintiff's  attorney  being  absent,  an  order  was 
rendered,  on  motion  of  the  defendant's  counsel,  fixing  the  cause  for 
trial  on  the  sixth  of  April.     On  that  day  a  rule  was  taken  on  the 
plaintiff  to  show  cause  why  the  report  of  the  commissioners  slionld 
not  be  homologated.    Nothing  shows  that  the  plaintiff  had  notice  of 
the  rule  in  any  manner.    An  order  was  rendered  on  the  same  day, 
making  it  absolute,  and  the  judgment  theri'upon  was  rentlered. 

We  think  the  proceeding  inegular.  Havin;;  taken  a  rule  upon  the 
plaintiff  to  show  cause  why  the  report  of  the  commissioners  should  not 
be  made  the  judgment  of  the  court,  it  was  incumbent  upon  the  de- 
fendant to  have  it  served  upon  the  plaintiff  that  he  might  interpose 
objections,  if  he  had  any. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  avoided  and  reversed. 

It  is  further  ordered  that  this  case  be  remanded  for  service  of  the 
rule  to  show  cause  and  lor  further  proceedings  according  to  law,  the 
defendant. and  aopellee  paying  costs  of  this  appeal. 
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Company. 
No.  248. — ^M.  D.  Tally,  Administratrix,  v,  Gillis  &  Ferguson. 
No*  213. — ^Barrett  &  Lessassier  v,  G.  W«  McGinty. 
No.       . — ^William  A.  Murphy  v.  Chancey  Lewis. 
No.  273. — Stoner  &  Paterson  v.  John  Dickinson  et  al. 
No.  267. — J.  N.  Evans  v.  C.  M.  Pegues,  Curator. 
No.  128. — Stewart  v.  Levy. 
No.  275. — State  v.  Hunsecker  et  al. 
No.  235.— State  ex  rel.  Hart  v.  Parish  Judge  of  Caddo. 
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ABSENTEE. 

See  Attachment — Ltfon^  v.  Bymond,  434 

8paldin(j  &  Boqers  v.  Walden^  474. 
ACCOUNT. 

1.  In  an  action  on  accoant  for  work  and  labor  performed  nnder  an 
a<^reement,  the  objections  by  the  defendant  that  it  was  not  done 
within  the  time  specified,  and  was  not  satisfactorily  done,  comes 
too  late  if  not  made  until  after  the  work  has  been  done. 

Lyons  v.  Dymond,  709. 

2.  An  account  closed  and  acknowledged  is  only  prescribed  by  ten 
years.  One  witness  is  sufficient  to  prove  an  account  aggregating 
an  amonnt  above  five  hundred  dollars,  if  no  one  item  of  the  ac- 
count exceeds  that  sum.  Betser  v.  Coleman,  785. 

ACTION. 
!•  When  one  joint  owner  of  a  plantation  remains  on  and  cultivates  a 
portion  of  the  land  not  exceeding  one-half,  the  other  joint  owner 
who  does  not  choose  to  occupy  the  plantation,  or  any  portion 
thereof,  in  the  absence  of  a  lease  or  agreement  to  pay  rent,  has  no 
right  of  action  against  his  joint  owner  who  has  cultivated  a'  por- 
tion of  the  land  for  the  rent  thereof.  Nor  has  the  joint  owner  who 
cultivated  a  portion  of  the  land  any  right  of  action  or  legal 
demand  against  his  joint  owner  for  improvements  or  repairs  made 
on  the  place  to  aid  him  in  securing  his  crop. 

Becnel  v.  Becnel,  150. 

2.  Real  property  in  pos^^ession  of  a  party,  uniiCr  a  recorded  title 
translative  of  property,  can  not  be  seized  by  a  judgment  creditor  of 
the  former  owner,  unless  it  be  shown  that  the  sale  was  simulated- 
The  question,  whether  the  judcrment  under  wliich  the  sale  was 
mnde,  is  null  because  it  was  revived  on  insufficient  evidence,  and 
whether  the  sale  is  null  because  the  sheriff  failed  to  observe  all 
the  forms  of  law  in  making  the  seizure,  etc.,  can  not  be  inquired 
into,  collaterally,  by  a  judgment  creditor  who  has  caused  the  prop- 
erty to  be  seized  without  any  reference  to  the  sale.  Such  ques- 
tions can  only  be  examined  in  a  direct  action  brought  to  annul  the 
jutlgmeut  or  the  sale  made  under  it. 

Anderson  v.  Carroll,  Hoy  dt  Co.,  175. 

3.  An  action  to  contest  the  right  to  a  parish  office  must  be  filed  in 

the  court  having  jurisdiction  withid  ten  days  alter  the  date  of  the 

election,  otherwise  the  right  is  forfeited. 

Deslonde  v.  Lozano,  794. 
See  Petitory  Action. 
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ADMIRALTY. 

1.  The  judicial  power  of  the  United  States  extends  to  all  cases  of 
admiralty  and  maritime  jurisdiction.    Constitution  of  the  United 
States,  section  second,  article  third. 
Southern  Dry  Dock  Company  y.  The  Steamboat  J.  D.  Ferry ^  Cap- 
tain A,  JBaird  and  Oioners^  39. 

"2.  The  District  Courts  of  the  United  States  shall  have  exclusive 
original  cognizance  of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction.    Act  of  Congress,  September  24,  1789.  16. 

•3.  A  proceeding  by  provisional  seizure,  authorized  by  State  law, 
when  taken  out  against  a  vessel  of  a  foreign  port,  while  lying  in  a 
port  of  this  State,  to  enforce  a  claim  for  repairs  made  and  materials 
fhmished  at  the  foreign  port,  is  a  proceeding  in  rem  or  in  admi- 
ralty, and  the  State  courts  are  without  jurisdiction,  Per  curiam: 
A  distinction  must  be  taken  between  a  lien  on  a  vessel  at  the 
home  port  for  materials  furnished  and  labor  done  in  repairing  her, 
and  the  lien  for  the  same,  when  the  vessel  is  found  in  a  foreign 
port.  In  the  former  case  no  admiralty  lien  exists  in  &vor  of  the 
builder  or  furnisher  of  materials,  and  the  local  jurisdiction  at- 
taches. But  in  the  latter  case  an  admiralty  lien  exists,  and  the 
State  courts  are  without  jurisdiction  to  enforce  it.  The  form  of 
the  writ  or  proceeding,  provided  by  tlie  local  law,  is  immaterial,  if 
the  object  sought  i^  to  enforce  an  admiralty  lien.  lb. 

4.  In  a  case  like  this,  however,  where  the  master  has  been  cited  per- 
sonally, and  is  sought  to  be  made  liable  in  his  individual  capacity, 
the  State  courts,  while  they  are  without  jurisdiction  to  proceed 
in  rem  by  provisional  seizure,  have  jurisdiction  of  the  personal 
action.  lb. 

ADMINISTRATORS. 

See  Executors  and  ADMiNisTUATona 

AFFIDAVIT 
1.  An  affidavit,  thonirh  legal  in  form,  is  void  if  it  be  shown  that  the 
affiant  was  not  sworn  by  an  officer  competent  to  administer  oaths. 

Barrow  v»  Biehardson,  203. 
H.   If  it  be  shown  that  the  party  claiming  the  injunction  was  not 
present  and  did  not  take  the  oath,  as  certified  by  the  clerk  who 
issued  the  writ,  it  will  be  dissolved  and  set  aside^  because  no 
affidavit  has  been  made,  as  required  by  law.  lb. 

AGENT  AND  AGENCY, 

1.  In  a  suit  for  interdiction,  the  defendant,  who  is  chari^ied  with 
insanity  or  mental  unsoundness,  must  be  notified  in  person.  He 
can  not  be  cited  through  a  curator  ad  hoe.    16  L.  67. 

C^emon  v.  Dubois,  26. 
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AGENT  AND  AGENCY— Continued. 
2.  Tlie  mere  application  to  have  a  person  interdicted  does  not  revoke 

or  in  anywise  afi'ect  a  power  of  attorney  given  by  bim.  lb. 

5.  An  agent,  holding  a  full  power  of  attorney  to  do  everything  in 
relation  to  the  property  and  rights  of  his  principal  which  occasion 
may  require,  may  represent  his  principal  in  a  demand  against  a 
succession  of  which  he  (the  agent)  is  a  co-executor.  lb. 

4.  A,  the  judgment. creditor  of  B,  caused  a  lot  of  tobacco  in  a  ware- 
house to  be  seized  as  the  property  of  his  debtor.  C,  a  third  party, 
intervened  and  claimed  the  property.  The  facts  elicited  on  trial 
show  that  B  was  the  agent  of  C ;  that  he  had  offered  to  sell  the 
tobacco,  and  pointed  it  out  to  two  brokers  for  that  purpose;  that 
A,  being  present  wlien  it  was  offered  for  sale  as  B's  property, 
caused  it  to  be  seized.  BosUck  &  Seymour  v.  Shannon,  35. 

^.  C,  the  intervener,  showed  a  bill  of  sale  of  the  tobacco,  the  ware- 
houseman's receipt,  and  the  authentic  act  constituting  B  her  agent. 
Held — That  the  evidence  of  the  brokers  that  B  engaged  them  to 
«ell  tlie  tobacco,  which  was  pointed  out  to  them  in  the  warehouse 
<as  B's  property,  was  insufficient  to  overthrow  the  title  of  C,  as 
established  by  the  bill  of  sale  and  the  warehouseman's  receipt ; 
that  the  agent  was  under  no  obligation  to  disclose  his  capacity  to 
the  brokers,  when  he  applied  to  them  to  have  the  property  sold. 

lb. 

5.  The  same  person  can  not  be  tlto  agent  of  two  parties  in  the  same 
transaction,  when  their  interests  are  conflicting  nor  when  the  agent 
has  a  personal  interest  in  the  transaction  averse  to  either  of  them. 
Therefore,  if  a  party  has  signed  an  obligation  as  surety  for  another, 
who  afterward  dies  before  its  payment,  and  the  surety  becomes  the 
.administrator  of  his  estate  uiider  appointment  by  the  court,  and 
by  an  ngreenient  with  the  heirs  he  is  appointed  to  compromise  and 
pay  the  debts  of  the  succession,  such  person,  holding  representa- 
tive positions  of  different  parties  who  have  opposing  interests  in 
the  succession,  can  not  represent  them  both  in  a  compromise  with 
one  ot  tiie  creditors  of  the  succession  he  represents. 

Dravghon  v.  QtUllen,  237. 

7.  The  trarsfcrrco  of  a  judgment  against  a  succession,  who  hobis  it 
by  virtue  ot  a  transfer  made  by  the  agent  of  the  lieirs  and  admin- 
istrator of  the  estate,  which  said  agent  acquired  the  judgment  by 
compromi>e  with  the  creditor,  can  only  recover  from  the  succes- 
sion, on  such  judgment,  the  amount  which  the  agent  and  adminis- 
trator paid  the  judgment  creditor  lor  it.  lb. 

8.  An  agent's  authority  to  sign  a  promissory  note  for  his  principal 
mufit  be  express  and  special,  and  on  the  ^nal  of  the  case  under  the 
general  issue  the  burden  of  ahowing  the  agent's  authority  to  sign 
the  note  falls  on  the  holder.  •  Barriere  v.  Foriier,  274. 
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AGENT  AND  AGENCY— Continued. 

9.  A  procuration  or  power  of  attorney  which  does  not  specify  the 
time  at  which  the  agency  is  to  terminate,  leaves  it  discretionary 
with  the  principal  to  discharge  the  agent  at  pleasure.  The  agetit 
cau  not,  therefore,  maintain  an  action  against  his  principal  in 
damages  for  a  breach  of  contract  in  having  discharsred  him  at  any 
particular  time,  if  good  cause  is  shown.    Jacobs  v.  War!  eld^  395. 

10.  Me-'srs.  Walton  &  Deslonde,  brokers,  contracted  with  tlie  New 
Orleans,  Jackson  and  Great  Northern  Railroad  Company  to  cause 
to  be  released  from  the  custody  of  the  United  States  authorities, 
and  to  sell  or  procure  a  purchaser  for  at  a  given  price,  a  certain 
piece  of  property  on  Camp  street,  for  which  tliey  were  to  receive 
five  per  cent,  commission,  or  two  and  a  half  per  cent,  commission 
if  they  failed  to  procure  a  purchaser.  Tliey  succeeded  in  getting 
the  property  released,  for  which  they  were  paid  two  and  one-half 
per  cent,  commission  as  agreed  upon.  Subsequently  other  brokers 
were  employed,  who  negotiated  a  sale  of  the  property,  for  which 
they  were  paid  a  commission.  Walton  &  Deslonde  now  bring  suit 
for  the  additional  two  and  one-half  per  cent,  commission  on  the 
gross  sale,  under  their  contract,  alleging  that  the  sale  was  taken 
out  of  their  hands  without  their  consent.  The  evidence  shows 
that  after  several  months  delay,  they  failed  to  procure  a  purchaser 
on  the  terms  and  conditions  prescribed  by  the  company.  Held— 
That  the  first  brokers,  Walton  &  Deslonde,  not  having  complied 
with  the  terms  and  conditions  of  the  latter  part  of  their  obh'ira- 
tion,  by  effecting  a  sale  of  the  property  or  procuring  a  purchaser 
at  the  price  and  on  the  terms  and  conditions  agreed  upon,  they  are 
not  entitled  to  recover  the  commissions  therefor. 

Walton  <&  Deslonde  v.  Neio  Orleans,  Jackson  and  Great  Nortliern 
Hailroad  Company^  398. 

11.  A  principal  who  sues  his  agent  for  a  balance  alleged  to  be  due  him, 
and  also  makes  a  third  party  a  party  to  the  suit,  on  the  allegation 
that  certain  notes  which  had  been  purchased  by  his  agent  with 
funds  intrusted  to  the  agent,  and  by  him  transferred  to  r^aid  third 
party,  must  show  as  matter  of  fact,  before  he  can  recover  the  notes 
of  such  third  party,  that  the  notes  were  purchased  by  the  authority 
of  his  principal  with  his  funds,  and  also  that  the  third  purchaser 
of  the  notes  Irom  the  agent  knew  the  iact  at  the  time  of  the 
transfer.  Carrere  v.  Labtiu,  532. 

12.  An  agent  engaged  in  the  purchase  of  cotton  must  account  to  his 
principal  for  the  lull  quantity  that  he  has  purchased. 

Skannall  v.  Stevenson^  755. 
APPEAL. 

1.  In  a  case  where  the  transcript  of  appeal  is  incomplete  on  acconnt 
of  the  record  not  containing  the  evidence  offered  on  trial  in  the 
court  a  qua,  and  the  fault  is  not  imputable  to  the  appellant,  the 
cause  will  be  remanded  for  a  new  trial  denovo. 

Martinet  v.  The  New  Orleans  City  Railroad  Company^  2d» 
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APPEAL— Continued. 

2.  The  application  of  a  party  to  remove  a  cause  to  the  next  Circuit 
Court  of  the  I'nited  States  is  analogous  to  a  plea  to  the  jurisdiction 
of  the  State  court,  and,  when  granted,  the  party  against  whom  it  is 
taken  has  the  right  to  appeal.  The  case  would  be  different  if  the 
application  to  remove  is  refused  by  the  court  a  qua.  In  the  latter 
case  no  inepariible  injury  would  follow,  and  the  appeal  would  not 
be  allowed.     Rosen  field  v,  Adams  Express  Company,  21  An.  233. 

ktate  ex  rel.  Coons  v.  The  Judge  of  the  TJUrteenth  Judicial  Dis- 
trict, 29. 

3.  A  mandamus  will  therefore  issue,  on  application,  from  the  Supreme 
Court  directing  the  judge  of  the  district  court  to  grant  an  appeal 
from  an  order  transferring  a  cause  to  the  Circuit  Court  of  the 
Unired  States,  it  the  case  is  in  other  respects  appealable.        Ih, 

4.  A  motion  to  dismiss  an  appeal  which  is  founded  on  the  want  of  a 
legal  right  to  the  appeal,  may  be  made  at  any  time.  It  is  only 
such  motions  as  go  to  the  irregularity  of  bringing  up  the  appeal 
that  must  be  made  within  three  judicial  days  from  the  filing  of 
the  transcript  in  the  appellate  court. 

James  v.  Fcllowcs  d:  Co.,  37 

5.  After  the  appeal  has  been  granted  and  the  bond  has  been  filed,  the 
court  a  qua  is  without  jurisdiction  to  examine  wliether  the  appel- 
lant has  acquiesced  in  the  judgment,  and  therefore  not  entitled  to 
tlie  ap  eal.  In  such  a  case,  the  appellate  court  being  vested  with 
jurisdiction  of  the  appeal,  and  the  court  a  qua  being  divested  of 
jurivsdiction  over  the  case,  the  motion  to  dismiss,  on  the  ground  of 
acquiescence  in  the  judgment,  must  be  made  in  the  appellate 
court,  and  if  ti:e  fact  of  acquiescence  do  not  appear  in  the  record, 
the  case  will  be  remanded,  with  instructions  to  the  judge  a  quo  to 
take  evidence  on  and  try  the  question  of  acquiescence  in  the  judg- 
ment appealed  from.  Ih, 

6.  In  this  case  an  injunction  was  granted  restraining  the  city  of  New 
Orleans  from  destroying  or  removing  the  Pontchartrain  Railroad 
depot.  The  city  obtained  an  order  dissolving  the  injunction  on 
bond.  The  railroad  company  asked  for  an  appeal  from  the  order 
dissolving  the  injunction  on  bond,  which  the  court  a  qua  refused, 
on  the  ground  that  no  irreparable  injury  would  follow.  Held  by 
the  Supreme  Court — That  the  allegations  in  the  petition  for  injunc- 
tion being  taken  as  true,  an  irreparable  injury  would  follow, 
because  the  company  would,  in  case  it  was  decided  in  their  favor, 
be  driven  to  another  action  on  the  bond  to  obtain  their  rights; 
that  an  appeal  would  lie  in  aU  cases  from  an  interlocutory  decree 
where  an  irreparable  injury  would  follow. 

State  ex  rel,  Pontchartrain  Bailroad  Company  v.  Judge  of  Eighth 
District  Court,  51  • 
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APPEAL— CoDtinued. 

7.  If  the  appellee  be  cited  in  his  individual  capacity,  wbcn  lie  occu- 
pies only  a  representative  capacity  in  the  suit,  tbe  fault  is  imputable 
to  the  appellant,  and  the  appeal  will  be  dismissed  on  motion. 

Tutorship  of  iJie  Minor  Osborn,  178. 

8.  Citation  of  appeal  must  be  served  on  the  appellee,  if  he  residt-s  in 
the  State.  C.  P.  582.  The  appellee  who  resides  in  the  State  can- 
not be  made  a  party  to  the  appeal  by  service  of  citation  on  the 
attorney.  Jeffrey  v.  Fhillips,  207. 

9.  An  interlocutory  decree,  ordering  interrogatories  against  a  garni 
shee  in  an  attachment  suit  to  be  taken  for  confessed,  is  not  appeal- 
able  until  final  judgment  has  been  pronounced  in  the  main  action. 
A  writ  of  mandamus  will  not,  therefore,  issue  from  the  Supreme 
Court  directing  the  judge  a  quo  to  grant  an  appeal  from  snch  inter- 
locutory order.  Stale  ex  reL  Sehooler  v.  Coolcfi,  Judge,  213. 

10.  No  appeal  lies  from  a  judgment  until  it  is  signed  by  the  judge. 

Tietgens  v.  Kemper,  219- 

11.  No  appeal  is  allowed  from  the  parish  court  to  the  Supreme  C-ourt 
except  in  probate  matters  where  the  amount  involved  is  above  five 
liundred  dollars.  Irving  v.  QaineSy  23G. 

12.  The  appeal  will  be  dismissed  if  taken  from  a  judgment  that  is  not 
signed  by  the  judge,  notwithstanding  the  parties  have  filed  a 
written  consent  thereto,  because  no  appeal  will  lie  from  a  judg- 
ment until  it  is  signed  by  the  judge,  and  the  consent  of  the  parties 
will  not  cure  this  omission.  Bird  v.  Bird,  2o2. 

13.  The  heirs  of  an  estate  who  apply  by  petition  for  an  appeal  from  a 
judgment  in  favor  of  a  creditor  against  the  estate,  must  make  the 
estate  a  party  appellee.  Otherwise  the  appeal  will  be  dismissed 
on  motion  for  want  of  proper  parties. 

Miltenberger  v.  Pipes,  267. 

14.  Several  appeals  from  different  judgments,  rendered  in  a  settlement 
of  a  succession,  may  be  cumulated  in  one  record,  if  all  the  parties 
interested  enter  into  an  agreement  to  that  effect.  In  such  a  case, 
if  the  bonds  given  in  such  case  are  sufficiently  identified  witli 
the  judgments  from  which  appeals  have  been  granted,  and  the 
respective  amounts  correspond  with  the  amounts  fixed  by  tbe 
order  of  the  court  in  each  case,  and  be  signed  by  the  proper  par- 
ties, tbe  appeals  will  not  be  dismissed  for  irregularity.  A  judg- 
ment homologating  an  administrator's  account  and  tableaux, 
before  the  lapse  of  ten  days  after  citation,  is  a  nullity. 

/Succession  of  Cordeviolle,  297. 

15.  An  appeal  will  lie  from  an  interlocutory  decree  dismissing  a  rule 
taken  to  dissolve  an  injunction  which  has  been  granted  to  stay 
proceedings  by  executory  process,  if  the  petition  for  injunction 
p»t6  at  issue  the  validity  and  correctness  of  the  order  of  seizure 
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APPEAL— Continued. 

itoelf.    In  sucli  a  case  an  irreparable  injury  might  follow,  and  aa 
appeal  'will  therefore  lie.  MarretH}  v.  Barker^  302. 

16.  An  application  to  the  Supreme  Court  to  extend  the  time  fixed  in 
the  order  of  appeal  by  the  lower  court  is  without  effect  if  not 
made  within  tliree  judicial  days  after  such  return  day. 

Bedmond  v.  Mawiy  373. 

17.  After  tlie  right  of  appeal  has  lapsed  through  the  fault  or  negligence 
of  the  appelliuit,  the  Supreme  Court  can  not  legally  take  cogni> 
zance  of  the  appeal.  2b, 

18.  The  order  of  the  Supreme  Court  granting  an  extension  of  time  to> 
the  appellant  to  bring  up  the  appeal,  has  no  effect  if  the  return 
day  has  expired  before  the  application  for  the  extension  of  the 
time  is  made  to  the  court.  Succession  of  Bergoldy  374. 

19.  Where  a  case  involving  the  right  to  office  is  tried  in  chambers^ 
and  an  appeal  is  taken  by  motion  in  open  court,  citation  of  appeal 
is  not  necessary.  State  ex  rel.  Ard  v.  Banksion,  375. 

20.  If  the  appeal  bond  embraces  all  the  parties  necessary  to  tlie  appeal^ 
the  fact  that  the  order  of  appeal  fails  to  sot  out  the  proper  parties 
is  not  good  cause  for  dismissing  the  appeal.  lb. 

21.  The  failure  of  the  order  of  appeal  to  fix  a  return  day  is  not  good 
cause  for  dismissing  the  appeal,  because  the  fault  is  not  attributable 
to  the  appellant.  2b. 

22.  The  fact  that  the  transcript  was  not  filed  until  fiftcru  days  after 
the  judgment  of  the  court  below,  in  suit  involving  a  contest  for 
office,  does  not  lay  the  foundation  for  a  motion  tu  dismiss  the 
appeal.  Jb, 

23.  Ko  apx)cal  lies  from  a  judgment  not  signed  by  the  judge  a  quo. 

Succession  of  Millaudon,  400. 

24.  A  motion  to  dismiss  the  appeal  for  informalities  in  the  appeal 
bond,  comes  too  late  if  not  made  within  three  judicial  days  from 
the  filing  of  the  transcript.  Kohn  v.  Davidson^  4G7. 

25.  If  prescription  has  not  been  pleaded,  it  T^ill  not  be  noticed  by  the 
court  on  suggestion  in  argument.  Edwards  v.  Harrison^  473. 

26.  If  the  appeal  was  taken  for  delay  only,  damages  will  be  allowed 
the  appellee  as  for  frivolous  appeal.  lb, 

27.  An  appeal  from  a  judgment  removing  a  testamentary  executor 
from  office  will  be  dismissed,  if  it  appear  that  the  plaintiff  in  the 

e         proceeding  in  the  lower  court  has  not  been  cited,  nor  made  appear- 
ance in  the  appellate  court.  Morgan  v.  Morgan^  502. 

28.  The  voluntary  payment  of  a  judgment  or  a  portion  thereof 
destroys  the  right  of  appeal.  James  v.  Fellowes,  523. 

,  29.   If  it  appear  that  the  judgment  appealed  from  has  been  declared 
^  an  absolute  nullity  by  the  court  a  qua  on  account  of  its  having 

been  rendered  and  signed  in  vacation,  the  appeal  will  be  dismissed 
ex  officio.    21  An.  30(J.  -i&. 
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30.  A  jadirment  homologating  an  administrator's  account  so  far  as  not 
opposed,  becomes  final  if  not  appealed  from  within  the  delays 
allowed  by  law.  If,  therefore,  an  appeal  has  been  taken  from  a 
judgment  rendered  on  the  itcm^  of  the  account  which  have  been 
opposed,  after  the  time  has  elapsed  for  taking  an  appeal  from  the 
judgment  on  the  items  not  opposed,  the  appellate  court  can  not 
inquire  into  the  correctnt-ss  ot  the  judgment  on  the  items  not 
opposed,  because  the  judgment  has  become  final 

Succession  of  Mouton,  527. 

31.  The  appeal  will  be  dismissed  ex  offif^io^  if  no  order  of  appeal  has 
been  granted  by  the  judge  a  quo.  An  agreement  of  counsel 
entered  on  the  minutes  of  the  court,  before  judgment,  giving  to 
either  party  to  the  suit  a  devolutive  or  suspensive  appeal  from 
snch  judgment  as  may  be  rendered  by  the  judge  who  has  taken  the 
case  un<ler  advisement,  has  no  legal  effect  whatever  as  an  oi-der  of 
appeal  from  the  judgment.  Dupre  v.  Mouton,  543, 

32.  The  acknowledgmcMit  in  writing  of  service  of  citation  of  appeal 
by  the  attorneys  of  the  appellee,  who  is  a  non-resident,  proves  a 
legal  service  of  citation  of  appeal.  Payne  v.  Ferfjuson,  581. 

33.  The  allegation  in  the  petition  of  appeal  that  the  apf>ellant  is  a 
judgment  creditor  of  the  succession  to  an  amount  above  five  hun- 
dred dollars,  witli  a  certifietl  copy  of  the  jmlgment  annexed,  is 
sufficient  to  establish  an  appealable  iutcresL  from  a  judgment 
ordering  the  sale  of  the  property.  lb. 

34.  Tlie  right  of  appeal  is  secured  not  only  to  all  parti's  in  the  suit, 
but  to  third  persons  when  they  are  aggrieved  by  the  judgment,  if 
the  amount  involved  is  sufficient  to  give  the  appellate  court  juris- 
diction. C.  P.  571.  When,  therefore,  tlie  State  Auditor  and  State 
Treasurer  are  made  parties  defendants  in  a  suit  to  compel  them  to 
register  bonds  of  the  State  which  have  been  authorized  by  law  in 
favor  of  a  railroad  company,  which  registry  by  these  offici^rs  is 
required  by  law  as  a  prerequisite  to  their  delivery  to  the  company, 
and  the  judgment  of  the  court  requires  them  to  make  such  a 
registry,  then  and  in  such  case  they  or  either  of  them  have  the 
right  of  appeal  irom  such  judgment  secured  to  them,  if  the  bonds 
sought  to  be  registered  are  sufficient  in  amount  to  give  the  appel- 
late court  jurisdiction,  and  a  mandamus  will  issue,  on  application 
ot  the  Auditor  and  Treasurer,  or  either  of  them,  from  the  Supreme 
Court,  directing  the  jut'ge  a  quo  to  grant  the  appeal. 

State  ex  rel.  James  Graham,  Auditor^  v.  Uie  Judge  of  ilie  Eighth 
Ijisirifit  Court,  Patish  of  Orleans,  51)5. 

35.  If  the  appeal  has  been  taken  and  filed  in  the  appellate  court,  not- 
withstanding it  has  been  dismissed  by  the  judge  a  quo,  on  the 
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ground  that  the  surety  on  the  bond  is  not  good,  then  and  in  such 
ca&e  the  appeal  wilL  be  dismissed  on  motion  for  want  of  a  bond. 

Huppenbauer  v.  Durlin,  739. 

36.  An  appeal  from  the  verdict  of  a  jury  and  the  judgment  thereon 
will  be  dismissed  on  motion  if  the  note  of  evidence  shows  tliat  no 
documents  were  filed  in  evidence  nor  testimony  in  writing  on  the 
trial,  and  statement  of  facts  or  assignment  of  errors  are  found  in 
the  record.  Lockwood  v.  Zunis,  746. 

^7.  An  appeal  will  lie  from  a  judgment  either  annulling  or  affirming 
an  ordinance  of  the  City  Council,  if  the  amount  involved  in  the 
ordinance  by  way  of  contract  exceeds  in  amount  the  sum  of  five 
hundred  dollars,  notwithstanding  there  may  be  several  parties  to 
the  contract,  on  the  one  side,  no  one  of  whom  may  have  an  inter- 
est therein  equal  to  five  hundred  dollars.  In  such  a  case  a  man- 
damus will  issue,  on  application,  to  the  judge  a  quo^  directing  him 
to  grant  the  appeal. 
State  ex  rel.  Murtaghv.  Jiidge  of  the  Eighth  District  Court,  7G1. 

^.  A  third  party  who  shows  an  interest  in  a  suit  in  amount  sufficient 
to  give  the  appellate  court  jurisdiction,  may  appeal  from  such 
judgment,  and  a  mandamus  will  issue  trom  the  Supreme  Court,  on 
application  of  such  third  party,  directing  the  judge  a  quo  to  grant 
the  appeal. 

State  ex  rel.  Byerhj  v.   Hie  Judge  of  the  Eighth  District  Court, 
Parish  of  Orleans,  763. 

APPEAL  BOND. 

1.  The  judgment  of  the  court  below  setting  aside  a  suspensive  appeal 
on  the  ground  that  the  surety  ou  the  bond  is  not  good  and  solvent, 
will  be  reviewed  by  the  Supreme  Court  on  an  application  for  a 
writ  of  prohibition,  and  if  the  surety  is  found  to  be  good,  the  writ 
of  prohibition  will  issue.  A  surety  on  the  appeal  bond  need  not 
show  that  he  possesses  real  estate  to  an  amount  sufficient  to  cover 
the  bond,  nor  need  he  show  that  he  will  be  worth  the  amount  of 
the  bond  at  the  time  it  becomes  exigible.  It  is  sufficient  for 
him  to  show  that  he  is  worth  in  personal  property,  over  and  above 
his  liabilities,  an  amount  above  that  of  the  bond  at  the  time  of 
signing  it. 

State  ex  rel.  Kane  v.  Judge  of  Seventh  District  Court,  279. 

2.  K  the  appeal  be  granted  on  motion  and  the  bond  be  given  in  favor 
of  the  clerk,  all  persons  having  an  interest  are  by  law  parties  to 
the  appeal.  If,  therefore,  the  executor  has  a  right  to  appeal  in 
any  capacity,  the  appeal  taken  by  him  will  not  be  dismissed  on 
motion  of  the  legatees,  who  have  not  appealed,  on  the  ground  that 
the  executor  had  no  right  to  take  an  appeal  for  them. 

Succession  of  McKenna,  369. 
103 
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3.  An  executor  who  is  directed  to  administer  the  estate  in  conformity 
to  the  dispositions  of  the  will,  has  an  appealable  interest  from  a 
judgment  recognizing  the  rights  of  the  suryivor  in  community. 
The  appeal  taken  by  the  executor  from  such  judgment  will  not^ 
therefore,  be  dismissed  for  want  of  appealable  interest.  lb. 

4.  A  judgment  is  prescribed  within  ten  years  from  its  rendition  under 
the  act  of  1853.  The  fact  that  a  case  was  several  years  pending 
on  appeal  does  not  prevent  the  plaintiff  from  reviving  the  judg- 
ment. Unless  revived  in  the  manner  indicated  in  the  statute,  it 
may  prescribe  pending  the  appeal,  in  case  ten  years  elapses  from 
the  date  of  the  signing  of  the  judgment.  If  the  judgment  be 
prescribed  for  want  of  revival  within  ten  years,  tiie  surety  on  the 
appeal  bond  is  discharged.  Where  the  debt  intended  to  be  secured 
by  the  appeal  bond  is  discharged  by  prescription,  the  judgment 
debtor,  the  principal  Obligor,  is  released.  Therefore  the  surety  od 
the  appeal  bond  of  that  obligor  is  also  discharged. 

Byrne  v.  Garrett,  587. 

5.  After  the  appeal  bond  has  been  given  and  filed  in  the  record,  the 
jurisdiction  of  the  appellate  court  attaches,  and  the  jurisdiction  of 
the  court  a  qua  over  the  case  is  limited  to  the  inquiry  as  to  the 
solvency  of  the  secunty  on  the  bond.  If  a  rule  be  taken  by  the 
appellee  before  the  judge  a  quo  to  set  aside  the  appeal  on  the 
ground  that  the  purety  is  not  good  and  solvent,  the  Supreme  Court 
will,  on  application  for  a  writ  of  prohibition,  examine  the  evidence 
taken  in  the  court  below  on  the  rule  to  set  aside  the  appeal. 

State  ex  rcL  Lynch  v.  Judge  of  the  Second  Judicial  District^  714. 
C.   The  failure  of  the  appellant  to  qualiify  the  surety  on  the  appeal 
bond  will  not  authorize  the  judge  a  quo  to  dismiss  the  appeal,  bat 
the  writ  of  prohibition,  and  not  that  by  mandamusj  is  the  proper 
remedy  for  the  appellant  in  such  a  case.  lb. 

ATTACHMENT. 

1.  The  sale  by  an  absentee  of  a  part  interest  in  a  steamboat,  to  a 
resident  of  the  State,  will  not  defeat  the  right  of  attachment  which 
the  creditor  had  against  the  boat  ior  a  debt  which  the  absentee  had 
contracted  before  the  sale ;  the  right  of  the  creditor  to  the  writ  of 
attachment  against  the  boat  being  in  no  wise  impaired  by  a  sale  of 
apart  thereof  to  a  resident  of  the  State,  who  was  afterwards  taken 
into  the  firm  as  a  commercial  partner.     Stevenson  v.  Prather,  434. 

2.  In  a  forced  sale  of  an  absentee's  property  under  an  attachment 
process,  in  18G2,  while  Confederate  notes  were  a  circulating  me- 
dium, the  absentee  will  be  presumed  not  to  have  consented  to  the 
sale  of  his  property  iu  such  unlawful  currency;  and  in  case  it  has 
been  subsequently  determined  that  the  absentee  should  receive  the 
price  of  the  sale,  the  sheriff  who  made  the  sale  and  received  the 
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price,  can  not  be  permitted  to  set  np  in  defense  to  its  payment  that 
the  sale  was  made  for  and  the  price  received  was  in  Couiederate 
notes,  and  that  he,  the  sheriff,  could  not  be  compelled  to  pay  any 
other  than  such  currency  as  he  had  received.     In  such  a  case  the 

ft* 

presumption  is  the  other  way;  that  is,  that  the  absentee  did  not 
sanction  or  approve  the  sale  of  his  property  for  unlawful  cur- 
rency/ Spalding  &  Eogers  v.  Walden,  474. 
3.  Where  several  writs  of  attachment  have  issued  from  inferior  juris- 
dictions, each  for  an  amount  less  than  that  required  to  give  the 
District  Court  jurisdiction,  and  the  sheriff  levies  upon  and  seizes 
a  certain  piece  of  property,  or  a  lot  of  cotton,  all  of  wnich  is 
claimed  by  a  third  party,  if  the  value  of  such  cotton  thus  attached 
bv  virtue  of  the  several  writs  amounts  to  a  sum  above  five  hundred 
dollars,  then  and  in  such  case  the  ownership  of  the  cotton  being 
the  question  at  issue,  the  District  Court  has  jurisdiction. 

AIcFarland  v.  Huss^  608, 

ATTORNEYS  AND  ATTORNEYS'  FEES. 

1.  An  attorney  at  law  is  entitled  to  be  paid  a  fair  compensation  for 
his  services  by  the  party  who  employs  him  in  a  litigation.  If  by 
compromise  between  the  plaintiff  and  defendant,  after  judgment, 
the  defendant  agrees  to  pay  the  counsel  fees  of  plaintiff  in  the 
case,  such  agreement  is  not  binding  on  the  attorney,  and  he  may, 
notwitlistanding  the  agreement,  recover  from  his  client  a  fair  com- 
pensation lor  his  services.  Safford  v.  Carroll,  382. 

2.  An  attorney  at  law  who  has  been  employed  is  under  obligation  to 
give  advice  when  called  upon  by  his  client,  and  he  is  entitled  to  a 
just  compensation  therefor.  Morrison  v.  Flournoyj  593. 

3.  The  father  has  the  legal  right  to  engage  counsel  to  defend  his 

minor  son  who  owns  property  in  his  own  right,  and  if  the  minor, 

after  emancipation,  ratifies  the  employment  of  counsel  in  his 

behalf  while  he  was  a  minor,  he  is  legally  bound  to  pay  the  fees. 

Eicliardson  v.  Downs,  641. 
BANKRUPTCY. 

See  Insolvency — Case  v.  McKan,  36;  Case  v.  Cannon,  112;  Sieib 

V.  Kaiser,  337,  etc. 

BELLIGERENTS. 

1.  A  combination  of  parties  during  the  late  war,  and  after  the  city  of 
New  Orleans  had  been  captured  by  the  United  States  forces,  to 
carry  on  trade  and  commerce  between  said  city  and  the  surround- 

' }  ing  country,  outside  of  the  United  States  military  lines,  was  illegal. 

The  courts  will  not,  therefore,  give  effect  to  or  enforce  demands  or 
obligations  growing  out  of  such  illicit  transactions. 

Glasscock  &  Moore  v.  Wells ^  517. 

2.  The  fact  that  the  creditor  resided  in  the  city  of  New  Orleans, 
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within  the  federal  lines  of  military  occupation  during  the  late  xvar, 
while  his  debtor  resided  within  the  Confederate  lines  ot  military 
occupation,  both  in  the  State  of  Louisiana,  did  not,  under  the  dis> 
positions  of  the  Civil  Code,  work  an  interruption  of  prescription. 
The  creditor  can  not,  therefore,  invoke  such  relation  to  defeat  the 
plea  of  prescription.  Ferrett  v.  Lee,  553. 

3.  During  the  late  war  C,  a  British  subject,  entered  into  a  contract 
with  A,  a  resident  of  the  State,  whereby  the  former  was  to  receive 
and  take  in  his  possession  a  large  quantity  of  cotton  and  ship  the 
same  to  Europe  and  divide  the  profits  arising  tltei^irom  equally 
with  A.  A  further  condition  of  the  agreement  was,  that  if  the 
cotton  was  destroyed  or  taken  possession  of  by  either  of  the  con- 
tending forces,  that  then  C  was  to  recover  and  pay  over  to  A  his 
proportion  of  the  amount  so  recovered  on  account  of  such  forcible 
taking  or  destruction.  The  cotton  was  not  taken  or  destroyed  by 
cither  of  the  contending  forces,  but  was  destroyed  by  the  acci- 
dental burning  of  the  gin  house  in  whicli  it^as  stored.  C  gave 
Lis  notes  at  the  time  of  the  execution  of  the  contract  in  favor  of  A 
for  an  a)nount  equal  to  his  estimated  interest  in  the  cotton  in  case 
it  was  sold  by  C  in  Europe.  A  now  brings  suit  on  the  note. 
Held— That  the  contract  of  the  parties  in  reference  to  the  cotton 
and  for  which  the  note  appears  to  have  been  given,  was  not  a  sale 
of  the  cotton,  and  therefore  C,  who  had  given  the  note,  was  not  in 
possession  at  the  time  it  was  destroyed  by  fire;  that,  not  being  in 
possession  under  a  title,  he  could  not  be  held  liable  for  the  ])rice  or 
value  thereof.  Dunn  v.  Caldencood,  <)42. 

4.  From  and  after  the  comnicnceraent  of  hostilities  between  the 
United  States  and  the  so-called  Confederate  States,  all  intercourse, 
trade  and  business  was  prohibited  between  the  inhabitants  of  the 
two  sections  of  the  country.  An  indorsement  of  a  promissory 
note,  made  by  a  resident  of  the  so-called  Confederacy,  on  a 
promissory  note  held  by  a  citizen  residing  in  one  ol  the  adhering 
States  during  the  late  war,  was  therefore  void  and  not  binding  on 
the  indorser.  If  the  consideration  of  an  obligation  be  shown  to 
be  Confederate  trea8ur3"  notes,  its  payment  can  not  be  enforced  by 
the  courts  of  Louisiana.     Constitution,  article  127. 

Commercial  Bank  of  Kentucky  v.  Nalle,  727. 

BILLS  AND  PROMISSORY  NOTES. 
L  The  holder  of  a  check,  drawn  by  a  third  party  on  a  bank,  has  no 
action  against  the  bank  in  case  of  refusal  to  pay.    Therefore  he 
can  not  oppose  such  check  in  compensation  to  his  note  h>ld  by  the 
bank.  C  Case  v.  8.  Henderson,  49. 

2.  The  maker  of  a  note  in  favor  of  a  bank  can  not  urge,  as  a  defense 
to  its  payment,  that  the  appointment  of  a  receiver  by  the  govern- 
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ment,  to  liquidate  its  affairs,  was  not  regular.  It  is  sufficient  for 
the  maker  to  know  that  a  receiver  was  appointed,  who  holds  the 
note,  and  that  he  will  be  discharged  by  paying  it.     ^ 

Case  V.  Marchandy  60. 

3.  A  bank,  by  refusing  to  pay  checks  drawn  upon  it,  does  not  incur  a 
liabili  y  in  favor  of  the  payee.  Therefore,  the  holder  of  checks 
on  a  bank  can  not,  after  payment  has  been  refused,  plead  them  in 
compensation  against  his  note  held  by  the  bank  or  its  receiver. 

Ih. 

4.  A  promissory  note  that  has  not  been  properly  stamped  wilh  the 
required  amount  of  internal  revenue  stamps  can  not  be  admitted 
in  evidence  on  the  trial  of  the  case,  nor  can  the  juiige  wJio  is 
presiding  authorize  the  plaintiff  to  stamp  it  in  his  presence.  In 
Hiich  a  case  the  note  must  be  stamped  by  the  revenue  collector  of 
the  district,  and  the  fine  must  be  either  paid  or  remitted  by  ihe 
collector  before  the  note  can  be  received  in  evidence. 

Corrie  v.  Billlu,  250. 

5.  If  a  promissory  note  be  dated  in  Tennessee  and  made  payable  \u 
New  Orleans,  and  there  is  no  stipulation  as  to  the  rate  of  interest, 
the  rate  ol  interest  will  be  determined  by  the  law  of  LouiRiana. 

Howard  v.  Branncr,  309. 

6.  In  a  suit  against  the  maker  and  indorser  of  a  promis  ory  note,  the 
note  of  evidence  of  the  clerk  of  the  court  below  must  show,  in 
order  to  bind  the  indorser,  that  the  certificate  of  notice  to  the 
indorser  was  offered  separately  from  that  of  the  note  and  protest. 
Therefore,  if  the  note  of  the  evidence  only  shows  that  the  note 
and  protest  were  oflered,  the  indorser  can  not  be  held,  even 
though  the  certificate  of  notice  be  attached  to  the  act  of  prot<st 
and  the  entire  document  be  annexed  to  the  petition.  An  indorser 
can  only  be  bound  by  evidence  offered  at  the  trial  to  sliow  hi» 
liability,  and  he  is  never  in  fault  for  not  making  objection  to  the 
reception  of  evidence  until  such  testimony  is  offered  as  will  fix  hi& 
liability  if  unrebutted.  Marchand  v.  Coffee^  442. 

7.  The  holder  of  a  promissory  note  who  has  acquired  posse- sion  of 
the  same  before  maturity  as  collateral  security  for  the  pay  men  r  of 
a  pre-existing  debt,  has  the  ri<;ht  to  sue  for  and  recover  the  whole 
amount  thereof,  notwithstanding  the  equities  that  may  exist 
between  the  maker  and  the  original  pavee.  In  such  a  case  the 
person  holding  the  note  as  collateral  security  is  placed  upon  the 
same  footing  as  that  of  any  other  innocent  tliinl  holder  of  nejo^o- 
tiable  paper  before  maturity.  Smith  v.  Isaacs,  454. 

8.  A  document  or  paper  shown  to  be  partly  written  by  the  maker  of 
a  promissory  note,  in  which  a  proposition  is  made  to  compromise 
the  note  by  selling  and  making  title  to  a  tract  of  land  in  payment 
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thereof,  must  be  held  as  reuouncing  prescription  by  the  maker  of 
the  note.  Kohn  v.  Davidson,  467. 

9.  Tlie  notes  or  bills  issued  by  the  national  banks  of  the  United 
States,  which  are  authorized  by  law  to  circulate  throughout  the 
Union  as  a  medium  of  trade^  are  included  in  the  phrase  ^'United 
States  currency."  Larceny  of  such  notes  is  therefore  larceny  of 
United  States  currency.  State  v.  Casting,  609. 

10.  A  note  of  a  comnierciul  drm  given  by  one  of  its  members  in  settle- 
mt^nt  of  a  liability  of  the  firm,  as  surety  or  guarantor,  is  binding 
on  the  firm  if  it  be  shown  that  the  firm  have  recognized  the  acts 

4 

of  the  member  in  contracting  the  liability  and  in  making  the  note. 

Bloom  V.  Sterny  747 

11.  A  stipulation  in  a  written  obligation  to  pay  money  that  incase 
judicial  proceedings  be  iusticuted  to  enforce  payment,  the  lawyers' 
fees,  fixed  at  ten  per  cent.,  to  be  at  the  cost  of  the  maker,  does 
not  change  its  character  from  that  of  an  ordinary  promissory  note. 

Dietrich  v.  Bayhi,  767. 

12.  A  presentment  by  the  notary  of  a  promissory  note  to  the  maker 
for  payment,  is  sutticieut  if  made  at  his  usual  place  of  business, 
within  reai^onable  hours,  although  he  be  absent  therefrom  at  the 
time,  because  if  absent  during  business  hours  he  is  bound  to  have 
some  one  tliere  to  represent  him.  lb. 

See  Commehcr. 

See  Attounei's  and  Attorneys'  Fees — Safford  v.  Carroll,  332. 

BILLS  OF  CREDIT. 

1.  The  notes  issued  by  the  city  of  New  Orleans,  known  as  city 
treasury  notes,  whicii,  on  their  face,  were  made  receivable  for  all 
debts  and  demands  due  the  city,  are  not  bills  of  credit  within  the 
meaning  and  intendment  of  section  ten  of  article  one  of  the  Con- 
stitution ot  the  United  States.     Smith  v.  City  of  New  Orleans,  5. 

2.  The  act  of  the  General  Assembly  of  186D,  authorizing  the  funding 
of  these  notes  in  inteiest  beaiing  bonds  of  the  city,  was  a  ratifica- 
tion by  the  State  which  legalized  their  issue  by  the  city.  There- 
fore, any  liolder  of  such  notes  is  entitled  to  recover  the  amount 
from  the  city,  with  legal  interest,  irom  judicial  demand.  lb, 

3.  The  prohibition  contained  in  article  one,  section  ten,  of  the  Con- 
stitution of  the  United  States,  against  the  States  emitting  bills  of 
credit,  does  not  extend  by  implication^ to  a  municipal  corporation 
ot  a  State.  The  State,  although  prohibited  from  emitting  bills  of 
credit  herself,  may  authorize  a  private  or  public  corporation, 
within  her  borders  and  under  her  control,  to  do  so.  In  the  exercise 
of  this  prerogative  by  the  State,  there  is  no  difierence  between  the 
autliorization  granted  to  a  private  and  a  public  or  political  corpor- 
ation, lb» 
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4.  A  warrant,  issued  by  tbe  Auditor  of  Public  Accounts  in  favor  of  a 
creditor  of  tbe  State  on  the  State  Treasurer  for  money  due,  is  not 
a  bill  of  credit,  nor  is  it  such  a  negotiable  instrument  as  entitles 
the  holder  to  the  protection  of  the  law  merchant.  An  innocent 
third  holder  of  such  paper  can  not  therefore  claim  the  protection 
of  the  law  merchant  against  the  charge  by  the  State  itself  that 
such  warrant  was  obtained  through  error  and  fraudulent  practices 
by  the  original  holder  on  the  Auditor  of  Public  Accounts.  Nor 
can  the  third  holder  invoke  the  doctrine  of  estoppel  against  the 
State  on  the  ground  that  the  Auditor,  a^  the  fiscal  agent  of  the 
State,  having  recognized  the  validity  of  the  claim  and  given  the 
warrant  of  the  State  therefor,  the  State  was  estopped  from  inquir- 
ing whether  the  consideration  for  which  it  was  given  was  good  and 
valid  or  not.      State  ex  rel.  Smith  v.  Duhuclet,  State  Treasurer,  267. 

BONDS. 

1.  Bonds  isftued  by  corporations  and  owned  by  the  city  of  New 
Orleans  do  not  constitute  a  part  of  the  franchises  of  the  city,  nor 
are  they  essential  to  the  existence  or  proper  exercise  of  the  func- 
tions of  the  corporation.  A  judgment  creditor  of  the  city  may 
therefore  cause  such  bonds  to  be  seized  and  sold  in  satisfaction  of 
his  debt.      City  of  Ne\o  Orleans  v.  Home  Mutual  Insurance  Co.,  61. 

~2.  A  bond  taken  by  the  sheriff,  under  an  order  of  the  court,  for  the 
release  of  property  under  seizure,  must  contain  all  the  formalities 
required  lor  the  execution  of  judicial  bonds.  If  defective  in  this 
re8i)ect,  it  is  not  binding  on  the  sureties.  Therefore,  if  a  bond  of 
release  of  property  under  seizure  be  not  signed  by  the  principal, 
but  be  only  signed  by  the  sureties,  it  is  not  binding  on  the  prin- 
cipal nor  the  sureties.  Benluim  v.  Collins,  222. 

-3.  The  police  jury  of  a  parish  have  no  authority,  growing  out  of  their 
general  powers*,  to  enter  upon  schemes  of  finance  by  executing  and 
.  pulling  upon  the  market  bonds  or  notes  of  the  parish  they  repre- 
Rent  for  the  purpose  of  raising  money,  or  for  any  purpose  what- 
ever. Therefore,  the  holders  of  bonds  or  notes  of  the  parish  which 
huvo  boon  executed  by  the  authority  of  the  police  jury,  or  notes 
signed  by  the  president  and  treasurer  of  the  police  jury,  who 
themselves  had  no  authority  from  the  Legislature  to  make  suck 
bonds  or  notes,  can  not  enforce  their  payment  against  the  parish. 
Such  bonds  or  notes,  having  been  given  or  authorized  by  the  police 
jury  without  any  authority  of  law,  are  null  and  void  and  of  no 
binding  torce  or  effect  against  the  parish. 

J3reaux  v.  Parish  of  Iberville,  232. 

4.    The  giving  of  a  twelve  months'  bond  for  the  price  of  property  bid 
in  uuder  execution  does  not  extinguish  the  debt  nor  novate  the 
judgment.    If  the  bond  be  not  paid,  the  prescription  applicable  to 
judgments  can  alone  be  invoked  by  the  judgment  debtor. 

Watt  V.  Hendry,  594. 
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BOUNDARY. 

1.  In  an  action  of  boandary  of  town  lotB,  if  it  be  shown  by  BQirey 
and  plats  of  the  town  that  certain  sqnares  have  been  laid  oat^ 
marked  and  sarveyed,  starting  from  a  given  point  with  a  fixed 
dimension  in  each  square,  and  if  it  be  shown  further  that  certain 
contiguous  squares  have  been  subsequently  laid  off  which  touch 
and  appear  to  run  into  the  squares  or  lots  first  laid  out,  then  the 
lots  or  squares  last  laid  out,  surveyed  and  marked  must  stop  at  the 
boundary  line  of  the  older  surveys.  And  if  any  diminution  of 
quantity  occurs  in  the  measurement  of  the  lots  or  surveys,  it  must 
be  borne  exclusively  by  tho^e  holding  under  the  surveys  last  made* 

Bobeson  v.  HoweUf  601. 

2.  Where,  in  an  action  of  boundary  between  certain  lot  owners  in  the 
city  of  Slireveport,  a  survey  has  been  made  by  the  city  surveyor,, 
and  by  other  surveyors  who  differ  with  the  city  surveyor  in  their 
marks  and  lines,  and  the  weight  of  the  testimony  is  in  favor  of  tha 
correctness  of  the  survey,  marks  and  lines  made  by  the  city  sur- 
veyor, then  and  in  such  case  judgment  will  be  given  in  favor  of  the 
boundaries  established  by  the  city  surveyor. 

Wells  dc  Jones  v.  Caldwell  <&  Cox,  G07. 
CITATION. 

1.  A  judgment  that  has  been  rendered  on  a  citation  addressed  to  and 
served  upon  a  partner  of  the  defendant,  in  a  partnership  not 
alleged  or  sliown  to  be  commercial,  is  an  absolute  nullity  for  want 
of  citation.  An  hypothecary  action  to  recover  real  estate  eucnm- 
bered  by  a  judicial  mortgage  resultibg  from  the  recording  of  such 
judgment,  will,  therefore,  fail,  because  the  judgment  being  abso- 
lutely null  for  want  of  citjitioUy  the  accessory  obligation  arising 
thereforom  ialls  with  it.  Stevenson  v.  Jiiser,  421. 

2.  The  court  having  jurisdiction  over  the  parish  where  the  defendant 
resides  and  has  his  domicile,  has  jurisdiction  to  stay  the  executii»D 
of  a  judgment  that  has  been  rendered  against  him  in  anothrr 
parish.  On  the  trial  of  such  injunction  to  stay  the  execution  of 
the  judgment  on  the  ground  that  it  was  rendered  without  legal 
citation y  parol  evidence  is  admissible  to  show  tlie  iact.  A  judg- 
ment that  has  been  rendered  against  a  defendant  without  citation 
is  absolutely  void,  and  the  fact  may  bo  shown  whenever  aud 
wherever  it  is  sought  to  be  entorced  against  him. 

Simpson  v.  Hope,  557. 

3.  A  judgment  that  has  been  rendered  against  a  party  who  has  not 
been  cited,  is  void,  and  will  be  reversed  on  appeal. 

Phelps  V.  Taylor,  575. 

4.  Citation  of  renewal  of  a  judgment  must  issue  from  the  court  tbat 
rendered  the  judgment,  whether  the  defendant  resides  in  the 
parish  where  it  was  rendered  or  be  a  resident  of  some  other  parish 
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of  the  State.  C.  P.  162.  An  exception  tbat  the  defendant  resides 
in  anotlier  jmriah  is  therefore  unavailing.  Such  citation  may, 
however,  iftsne  in  the  name  of  or  on  the  application  of  any  person 
having  an  interest  in  the  judgment.  Watt  v.  Hendry,  594. 

5.  A  judgment  rendered  without  legal  citation  to  the  defendant  is 
absolutely  null  and  void,  and  the  nullity  may  be  shown  by  any 
party  in  interest,  wherever  and  whenever  it  is  sought  to  be  cn- 
iorcc^d.  Waddill  v.  Payne,  773. 

6.  Tlio  nullity  of* a  judgment  resulting  firom  failure  to  cite  the  de- 
iendant  may  be  urged  before  the  court  having  jurisdiction  of  the 
property  sought  to  be  made  liable  to  it,  although  it  may  have  been 
rondered  in  another  parish  by  a  court  which  did  not  have  juris- 
diction of  the  property,  and  the  party  interested  may,  before  the 
court  having  jurisdiction  of  the  property,  stay  its  execution  by 
the  writ  of  injunction  pending  the  inquiry  into  its  nullity.  23  An. 
557.  Ih. 

7.  The  fact  that  the  judge  a  quo  has  pronounced  a  citation  good  and 
sufficient,  and  has  rendered  a  judgment  thereon,  which  has  not 
been  appealed  from,  and  has  thereby  become  final,  docs  not  con- 
clude the  defendant  or  any  other  party  interested  from  urging  its 
nullity  for  want  of  citation  whenever  and  wherever  it  is  sought  to 
be  enforced.  lb. 

8.  A  citation  must  be  addressed  to  the  defendant  and  served  upon 
him  or  his  a<2^ent.  A  citation  addressed  to  a  third  party  and  served 
upon  the  defendant  is  not  binding  upon  and  will  not  authorize  a 
judgment  against  the  defendant.  A  citation  addressed  to  a  third 
party,  who  is  tlie  authorized  agent  of  the  defendant,  and  served 
upon  liim,  is  not  binding  upon  and  will  not  authorize  a  judgment 
against  the  defendant.  Ih, 

CLERKS  AND  CLERKS  OP  COURTS. 

L  A  person  wlio  mukes  a  contract  with  a  mercantile  house  or  firm  to 
act  in  the  capacity  of  clerk  and  book-keeper  in  the  store  for  a 
fix('d  rate,  or  price,  and  for  a  fixed  period  of  time,  on  being  dis- 
charged by  his  employers  before  the  expiration  of  the  time  agreed 
upon,  without  any  just  cause  therefor,  is  entitled  to  sue  for  and 
recover  his  wages  for  the  entire  time  of  his  employment. 

BorvMinn  v.  Thiele,  495. 
2.   The  clerk  of  tlte  district  court  can  not  be  permitted  to  coerce  a 
settlement  of  his  costs  by  holding  on  to  the  transcript  of  appeal. 
In  case,  therefore,  that  the  clerk  refuses  to  deliver  the  transcript 
to  the  appellant,  on  the  ground  that  his  costs  therefor  have  not 
been  paid,  a  mandamus  will  issue  to  tlio  ck*rk  on  application  of 
the  appellant  directing  him  to  deliver  the  record,  and  pay  the  coats 
of  the  writ.     22  An.  663,  578. 
State  ex  rel.  Washington  v.  Cla'Jc  of  the  Sixth  District  Court,  762* 
104 
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COMMERCE. 

1.  The  charge  of  ten  cents  per  bale  for  weighing  and  inspecting  each 
bale  of  hay  brought  to  the  port  of  New  Orleans  for  sale,  imposed 
by  the  acts  of  the  General  Assembly  of  1867  and  1868,  without 

'  reference  to  the  State  or  place  where  the  hay  is  made,  is  not  a 
regulation  of  commerce  between  the  States  which  is  prohibited  to 
the  States  by  article  one  of  the  Constitution  of  the  United  States. 
Nor,  secondly,  does  this  statute  lay  any  impost  or  duty  on  imports 
or  exports.  It  being,  therefore,  neither  a  regulation  of  commerce 
between  the  States,  nor  an  impost  nor  duty  on  imports  or  exports, 
it  is  Talid,  notwithstanding  the  amount  herein  imposed  may  not 
be  absolutely  necessary  for  the  enforcement  of  the  inspection  laws 
of  the  State.  Board  of  Hay  Inspectors  y,  Pleasants,  349. 

2.  Plaintiff,  a  merchant  in  New  York,  sold  a  lot  of  ^^oods  to  Kearny, 
Blois  &  Co.,  of  New  Orleans.  The  evidence  is  that  the  poods 
were  shipped  on  board  the  steamer  Texana,  without  insurance; 
that  tlie  Texana  was  captured  by  a  rebel  cruiser  on  the  high  seas 
and  the  cargo  became  a  total  loss.  Plaintiff  brings  suit  against 
Kearny,  Blois  &  Co.  for  the  amount  of  his  bill  so  shipped,  who 
resist  the  payment  on  the  ground  that,  not  having  received  the 
goods,  they  were  not  liable.  Held — That  the  purchasers  having 
ordered  the  goods  and  given  special  instruction  not  to  insure,  they 
mfust  be  considered  as  having  taken  the  risk  of  the  goods  upon 
themselves,  and  they  were  therefore  liable,  notwithstanding  they 

-  had  not  been  received.  Elmore  v.  Kearny,  Blois  d:  Co.,  479. 

S.  A  factor  or  commission  merchant  who  resides  in  the  city  of  New 
Orleans,  who  accepts  a  consignment  from  a  person  acting  as 
trustee  in  a  State  where  such  titles  are  universally  recognized,  can 
not  compensate  the  claim  against  himself  for  the  proceeds  of  the 
articles  consigned  with  a  debt  held  by  him  against  the  person 
from  whom  the  trust  is  derived. '  Bdl  v*  Bowelly  796. 

COMMON  CARRIER. 

1.  A  steamboat  that  takes  goods  on  board  at  the  port  of  New  Orleans, 
and  gives  a  bill  of  lading  obligatory  to  deliver  the  goods  at  a  given 
point  or  place  on  the  Yazoo  river,  not  on  the  route  or  line  of  the 
steamer,  with  the  reservation  of  the  privilege  of  transhipment,  is 
liable  in  case  of  loss  or  failure  to  deliver  the  goods  according  to 
the  contract.  This  liability  is  the  same,  whether  the  loss  occurs 
before  transhipment  or  afterward ;  in  the  latter  case,  the  second 
vessel  is  as  much  theirs  as  the  first,  and  the  liability  is  the  same 
as  if  the  loss  had  occurred  on  the  first  vessel. 

Birsch  v«  Leathers,  50. 

2.  A  receipt  given  by  a  railroad  company  for  goods  to  be  transported 
to  another  point  on  the  line  of  the  road,  is  not  a  bill  of  exchange, 
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and  is  not  therefore  prescribed  bj  five  years,  according  to  article 
3505  of  the  Civil  Code. 
Flash  V.  JVcM?  Orleans,    Jackson  and  Great  Northern  Lailroad 
Company,  353. 

3.  lu  1862,  while  tbe  insurgent  authorities  had  control  of  the  city  of 
New  Orleans  and  its  surroundings,  the  Jackson  Railroad  Company 
gave  a  receipt  for  360  barrels  of  molasses,  which  they  were  to 
transport  to  some  other  point  on  the  line  of  the  road.  Some  two 
months  and  a  half  thereafter  the  United  States  forces  captured  the 
€ity  and  took  possession  of  the  road  at  New  Orleans.  The  molas- 
fics  was  not  transported  by  the  company.  The  owner  brings  suit 
against  the  company  on  the  receipt  for  the  molasses,  which  had 
£one  into  their  possession  and  had  not  been  accounted  for.  On 
trial  tlie  company  made  the  defense  that  at  the  time  they  gave  the 
receipt  the  road  was  under  the  control  of  the  insurgent  military 
iorces;  that  the  plaintiffs  consigned  the  goods  for  shipment  with  a 
full  knowledge  of  the  condition  of  affairs,  and  took  the  risk  inci- 
dent thereto.  Held — That  under  this  state  of  facts  the  burden  of 
establishing  these  defenses  devolved  exclusively  on  the  company, 
failing  in  which  the  plaintiff  must  recover.  2b, 

4.  If  a  railroad  company  undertakes  the  transportation  of  cotton, 
with  the  special  exception  of  liability  on  account  of  loss  by  fire, 
and  the  cotton  is  destroyed  by  iiie  wliile  on  the  route,  and  it  be 
showu  that  the  loss  was  not  attributable  to  the  fault  of  the  com- 
pany, then  and  in  that  case  the  owner  can  not  recover  the  damages 
from  the  company  which  the  loss  of  the  cotton  lias  ciiused  him. 

Levy  <&  Dieter  v.  Fonichartrain  Railroad  Company,  477. 

5.  If  goods  which  have  been  shipped  in  good  order  have  been  lost  on 
the  voyage,  it  devolves  on  the  carrier  to  show  that  the  loss  was 
occasioned  by  accidental  and  uncontrollable  events,  which,  if  estab- 
lished, the  burden  is  then  shifted  on  the  shipper,  before  he  can 
hold  the  carrier  liable,  of  showing  that  the  accident  to  the  boat  by 
which  the  goods  were  lost  occurred  through  the  fault  of  the  carrier. 

Kiric  V.  Folsom,  584^ 
COMMUNITY. 

1.  If  a  judgment  has  been  rendered  by  a  competent  court,  adjudi- 
cating community  property  to  a  surviving  spouse,  and  neither 
fraud  nor  spoliation  is  shown,  its  correctness  can  not  be  inquired 
into  collaterally.  Succession  of  Lydia  Rohinsony  17. 

2.  The  revenues  of  property  which  belongs  to  the  husband,  situated 
in  Mississippi,  who  resides  in  Louisiana,  do  not-belong  to,  or  form 
a  part  of,  the  community.  Therefore  the  husband  who  administers 
on  the  estate  of  his  deceased  wife,  is  not  required  to  account  to  the 
heirs  for  the  revenues  derived  from  property  thus  situated  during 
the  marriage  Succession  of  Melissa  Robinson^  174. 


828  INDEX. 


COMMUNITY— Continued. 

3.  Movables,  acquired  subseqaent  to  the  disflolntion  of  the  marriage 
by  the  surviving  spouse,  do  not  constitute  a  part  of  the  com m unity. 
Therefore,  if  the  survivor  has  sold  .a  phintation  and  conveyed  with 
it  all  the  movaldes  and  fixtures  belonixin^  to  the  co  nniunity,  the 
vendor  or  his  assignee  may  recover  from  the  vendee  all  the  mova- 
bles expressly  reserved  in  the  act  of  sale,  as  not  constituting  a 
part  or  portion  of  the  community,  on  showing  that  they  have  been 
acquired  since  its  dissolution.  Andreips  v.  WarCy  229. 

4.  If  a  man  who  is  domiciled  and  has  his  residence  in  Louisiana, 
marries  a  woman  in  a  foreign  country,  without  changing  his 
residence  or  domicile,  but  continues  to  reside  here,  the  pioi»erty 
atqnired  subsequently  to  and  during  the  marriage  becomes  com- 
munity property,  although  the  wife  has  never  resided  in  the  State, 
because  the  domicile  of  the  wife  is  that  of  the  husband. 

Succession  of  McKenna,  369. 

5.  The  community  resulting  from  marriage  is  not  a  partnership.  A 
judgment  creditor  of  the  surviving  spouse  may,  t.erefore,  seize 
and  sell  an  asset  of  the  community  in  satishiction  of  his  demand, 
and  the  heirs  ot  the  deceased  partner  can  not  set  up  their  residuary 
rights  by  way  of  injunction,  and  require  the  rules  of  partnership 
settlement  of  debts  to  be  applied  to  the  se^tlemept  of  the  debts  of 
the  community.  Baird  v.  Lemee,  425. 

6.  A  suit  for  separation  of  property  by  the  wife  im  lies  a  relii.qnish- 
men t  of  the  community.  When,  therefo.e,  as  in  this  case,  the 
wife  has  obtained  a  judgment  separating  her  in  property  from  her 
husband,  and  the  husband  retains  certain  lands  in  his  possession 
and  under  his  control  during  the  time  of  the  execution  of  the 
judgment,  which  are  not  claimed  or  sought  to  be  placed  in  the 
community,  but  are  treated  as  the  separate  property  ot  the  hus- 
band, she  will  be  held  and  treated  as  having  relii»qnislied  her 
community  rights  therein,  and  lier  heirs  can  not  afterward  main- 
tain an  action  against  the  vendee  of  the  husband  for  one-half  of 
the  land  conveyed  by  him  on  the  ground  that  it  was  community 
property.  Feck  v.  Oillia,  590. 

7.  The  community  is  dissolved  by  the  death  of  one  of  the  spouses, 
and  tlie  title  to  one-half  thereof  vests  absolutely  in  the  heirs,  and 
the  other  half  in  the  survivor.  The  survivor  is,  therefore,  without 
legal  autliority  to  encumber  or  mortgage  tlie  one- half  interest  of 
the  heirs  in  the  community. 

Walker  dc  VaugM  v.  Kimhroughj  637. 

8.  The  parish  court  has  jurisdiction  of  an  action  of  partition  ot  the 
community  between  the  heirs  and  the  survivor  without  reference 
to  the  amount  involved.  lb, 

9«  In  this  case  notes  were  given  with  mortgage  to  seeare  advances  to 
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bn  made  mid  supplies  furniftlied  and  to  be  famished.  At  the  close 
o!  the  traii8:ictioii$t,  plaiDtiHs  bring  suit  on  the  account  cuirent, 
which  incluiU*8  in  its  items  the  amounts  of  the  notes,  and  tuey  ask 
a  recognition  and  enforcement  of  the  mortgage  given  to  secure  the 
notes.  IleM — Tiuit  the  notes  having  been  given  for  a  particuhir 
purpose,  namely,  to  enable  the  merchants  to  negotiate  them,  and 
having  been  taken  up  by  the  agents  of  the  plaintiffs,  confusion 
took  place,  and  they,  tlie  notes,  became  extinguished,  and  the 
mortgage  given  to  secure  tliem  was  also  extinguished ;  and  that  as 
tht)  mortgaife  was  only  given  to  secure  the  notes,  it  had  no  effect 
as  a  security  tor  the  account.  lb. 

10.  The  value  of  iinprovemfuts  placed  upon  community  property 
alter  its  dissolution  can  not  be  taken  into  account  in  the  settlement 
ot  the  succession.  In  such  a  case  its  actual  value,  or  what  it  will 
sell  for,  is  to  be  taken  as  tlie  basis  of  the  account  without  reference 
to  the  original  cohi  or  the  cost  ol  any  improvements  made  upon  it. 

SucccBsion  of  Steele,  734. 

11.  If  the  separate  estate  of  either  the  husband  or  the  wife  has  been 
increased  or  improved  during  the  marriage,  the  other  spouse  or 
his  or  her  heirs  shall  be  entitled  to  the  reward  of  the  one-half  of 
the  value  of  the  increase  or  amelioration,  provided  it  be  shown 
that  such  increase  or  amelioration  was  the  result  of  common  labor, 
expense  or  industry.  But  if  it  be  shown  that  such  increase  or 
amelioration  was  owing  to  the  ordinary  course  of  things,  or  the 
rise  in  the  valuf  of  property,  then  and  in  such  case  there  shall  be 
no  reward.     R.  C.  C.  2403.  lb. 

12.  If  by  testamentary  disposition  the  wife  has  been  appointed  testa* 
meutary  executrix  and  given  the  usufruct  of  the  whole  estate  of 
her  husband,  she  may,  on  the  application  of  the  heirs  or  the  lega- 
tees, be  required  to  give  security.  lb. 

CONFEDERATE  TREASURY  NOTES. 
1.  In  1862,  during  the  time  that  the  city  of  New  Orleans  was  under 
insurgent  control  and  Confederate  notes  were  the  circulating 
medium,  a  judgment  creditor  who  resided  in  the  city  caused  exe- 
cution to  issue,  by  Tirtne  of  which  the  sheriff  seized  and  sold  the 
property  of  the  debtor.  The  price  of  the  bid  was  paid  over  to 
the  sheriff  in  Confederate  notes,  which  he  deposited  in  bank. 
Alter  the  city  had  been  captured  by  the  United  States,  the  ju  'g- 
ment  creditor  demanded  the  amount  of  the  sale  in  lawful  currency. 
Held — ^That  Confederate  notes  being  the  circulating  medium  at 
the  time  the  fieri  facias  was  placed  in  the  hands  of  the  sheriff,  and 
also  at  the  time  the  sale  was  made,  and  the  judgment  creditor  ' 
being  at  the  time  a  resident  of  the  city  of  New  Orleans,  he  must 
be  presumed  to  have  authorized  the  sheriff  to  take  in  payment 
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snch  notes;  that  the  sheriff  being  obliged  to  execute  the  writ, 
lYithout  the  power  to  enforce  payment  in  any  otlier  currency  than 
Confederate  notes,  can  not  be  compelled  to  return  to  the  creditor 
any  other  currency  than  the  notes  he  received. 

Hawcy  v.  Waldjew^  16*2. 

2.  Whon  the  sheriff  has  sold  property  under  execution  and  taken  an 
unlawful  currency  in  payment,  the  action  against  the  sheriff  by 
the  judgment  creditor  is  not  for  moneys  received  by  him,  but  for 
malfeasance  in  office  in  having  sold  property  and  received  in  pay- 
ment thereof  other  than  lawful  currency.  Such  action  is  prescribed 
by  one  year.    C.  C,  3536,  (3501 ).  Ih, 

3.  A  third  purchaser  of  promissory  notes,  after  maturity,  stands  ia 
no  better  position  than  the  original  owner.  Thereiore,  if  the  facts 
show  that  the  original  maker  received  an  illicit  currency  for  the 
notes,  the  third  holder,  after  maturity,  can  not  recover,  even 
though  hd  show  that  the  maker  used  the  illicit  currency  which  he 
received  for  them  in  the  payment  of  a  valid  obligation. 

MVinn  r.  Patrick,  204. 

4.  The  collection  of  a  note,  the  consideration  of  which  is  shown  to 
be  Confederate  treasury  notes  and  money  lost  in  playing  cards, 
can  not  be  judicially  enforced;  and  if  judgment  has  been  given  iu 
the  court  below  for  a  portion  of  the  note,  and  the  evidence  shows 
that  the  entire  note  is  tainted  with  illegality,  the  Supreme  Court 
will,  in  the  interest  of  public  policy,  reject  the  whole  demand. 

Voinche  v.  Villemareitc,  227. 

5.  A  resident  of  Missouri,  during  the  late  war  between  the  United 
States  and  the  so-called  Confederate  States,  while  Confederate 
notes  were  the  only  circulating  medium  in  New  Orleans,  shipped 
and  consigned  to  merchants  in  the  latter  place  a  lot  of  corn  to  be 
sold.  The  corn  was  sold  for  Confederate  money,  and  advices 
given  to  the  owner  with  return  of  sales,  and  the  Confederate  notes- 
which  had  been  received  were  forwarded  in  kind;  but  on  account 
of  military  operations  they  failed  to  reach  the  plaintiff,  who  re- 
sided in  Missouri.  On  receiving  notice  of  the  result,  the  consignor 
objected  to  the  mode  of  transmission  by  the  agent  in  New  Orleans, 
but  made  no  objection  as  to  the  sale  for  Confederate  money. 
Held — That  having  made  special  objection  to  the  mode  of  trans- 
mission, and  not  having  made  any  as  to  the  considera  ion  or 
currency  received  for  the  price  of  the  corn  sold,  he  must  be  con- 
sidered as  having  ratified  the  sale  and  receipt  of  that  kind  of 
currency,  and  that  he  can  not  now  recover  on  the  account  of  sales. 

Dunklin  v.  Horrell,  394. 

6.  If  the  consideration  of  a  promissory  note  be  shown  to  be  Con- 
federate treasury  notes,  it  can  not  be  recovered  irom  the  maker,. 
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even  tliougli  the  liolder  bo  a  third  person,  who  acquired  it  in  good 
faith  for  a  vnluable  consideration  before  maturity.  Constitution, 
art.  J27;  21  An.  5G9.  Baldwin  v.  Smell,  444. 

7.  The  purchasers  of  a  plantation  at  probate  sale  gave  their  not^s  to 
the  admiuivStrator  with  an  obligation,  conditioned  that  if  the  heirs 
could  not  be  forced  to  receive  Confederate  treasury  notes  in  pay- 
ment of  the  price,  then  the  notes  given  wer6  to  be  exigible.  The 
heirs  refused  to  receive  Confederate  notes  in  discharge  of  the  debt. 
Suit  was  brought  on  the  notes.  Held — That  inasmuch  as  the 
heirs  had  not  accepted  the  Confederate  notes  in  discharge  of  the 
debt,  and  under  existing  laws  they  could  not  be  compelled  to 
receive  them,  the  notes  given  under  the  terms  of  the  conditional 
obligation  were  still  due  and  unpaid.      Martin  v.  Singleton,  551. 

8.  Cliecks  on  a  bank  which  have  been  loaned  to  a  third  party,  can 
not  be  enforced  against  such  third  party  by  the  drawer  thereof,  if 
it  be  sliown  that  they  were  paid  by  the  bank  in  Confederate 
treasury  notes,  on  deposit  in  the  bank  to  the  credit  of  the  drawer 
of  the  cliccks.  Irvine  v.  Short,  721, 

CONSTITUTION. 

1.  Article  sixty-one  of  the  Constitution  commands  the  Governor  to 
fill  all  vacancies  that  may  occur  during  the  recess  of  the  Senate, 
by  granting  commissions,  which  shall  expire  at  the  end  of  the  next 
regular  session  thereof.  State  ex  rel.  George  v.  j  acker ^  139. 

2.  Article  one  hundred  and  twenty  vests  the  General  AHsembly  with 
power  to  determine  the  mode  of  filling  vacancies  in  all  offices  for  ' 
which  provision  is  not  made  in  the  Constitution.  lb, 

3.  By  tlie  act  of  the  General  Assembly  of  sixth  of  March,  1869,  the 
parish  of  Tangipahoa  was  created,  and  the  Governor  directed  to 
appoint  the  various  officers  named  in  the  act.  The  commission 
granted  to  the  recorder  stated  that  he  should  continue  in  office 
until  the  next  general  election  for  such  office.  Ih, 

4.  The  act  of  the  General  Assembly  of  1865,  No.  52,  granting  to  cer- 
tain individuals  named  therein  the  right  to  cat  a  canal  through  the 
territory  of  the  State  of  Louisiana  and  to  use  the  lands  contiguous 
thereto  for  the  term  during  which  the  canal  is  to  be  enjoyed  by 
the  grantees,  after  which  the  lands  are  to  revert  to  the  State,  is 
not  a  giving  of  State  aid  within  the  meaning  of  article  112  of  the 
Constitution  of  18S4.  Nor  is  the  right  given  the  grantees  by  the 
act  No.  52  of  1865  to  acquire  the  lands  drained  by  the  canal  a 
giving  of  State  aid.  This  latter  clause,  conferring  on  the  granteea 
the  right  to  acquire  the  lands  drained  by  the  canal,  only  confers  a 
pre-emption  or  preference  on  the  grantees  over  other  persons  to 
acquire  certain  lands.    This^act  does  not,  therefore^  violate  article- 
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112  of  the  Constitution  of  1864,  wliich  was  in  force  at  the  time  it 
was  passed. 

State  ex  rel.  Belden,  Attorney  General,  v.  Burgess,  225. 

5.  The  act  of  18U5,  No.  32,  whiie  it  confers  certain  righis  and  privi- 
leges on  the  individuals  named,  does  not  constitute  them  a  ju'licial 
person.  It  is  not,  therefore,  in  violation  of  article  121  of  the  Con- 
stitution of  1864,  which  prohibits  the  Legislature  from  creating  a 
corporation.  lb. 

0.  Tliis  act  does  not  violate  article  127  of  the  Constitution  of  18.i4, 
which  declares  that  the  swamp  lands  granted  by  Congress  to  the 
State  to  aid  in  levying  and  draining  them,  etc.,  shall  not  be 
diverted  from  the  purposes  for  which  they  were  grantc^d,  because 
it  contains  nothing  which  would  indicate  a  purpose  to  violate  this 
provision.  It  simply  gives  the  grantees  the  right  of  pre-emption 
and  fixes  tlie  price,  and  gives  to  them,  on  condition  than  they  shall 
cut  the  canal  within  a  given  time,  a  term  of  credit.  It  directs  that 
the  proceeds  ari»%ing  from  the  sale,  when  due,  shall  bo  paid  in'o 
the  treasury,  where  the  presumption  is  that  they  will  be  applied 
for  the  purposes  for  which  the  donation  by  Congress  was  made. 

lb. 

7.  The  Legislature  has  no  power  by  the  terms  and  conditions  of  an 
net  of  the  General  Assembly  to  conclude  the  St^ite  itself  from 
inquiring  judicially  into  the  validity  and  constitutionality  of  the 
act.  In  su<rh  a  case  the  doctrine  ot  estoppel  has  no  application. 
In  determining  the  amount  of  the  debt  of  the  State  wirhin  the 
meaning  of  the  third  amendment  to  tiie  Constitution,  it  was  held 
that  all  bonds  authorized  to  be  issued  by  the  General  Assembly  on 
.ondition  that  something  was  to  be  <ione  by  the  grantee  as  a  com- 

dition  precedent  to  their  issue  formed  a  part  of  the  debt  and  mnst 
be  estimat(^d.     It  was  held  further  that  bonds  of  the  Stato,  which 
had  been  issued  to  the  banks,  although  amply  secured  by  mort- 
gage, could  not  on  that  account  be  excluded  from  the  estini  ite. 
State  ex  rel,  Salomon  c£*  Simpson  v.  Qraliam,  Auditor^  402. 

8.  The  State  having  employed  J.  O.  Nixon  as  public  printer,  and 
having  made  full  and  complete  settlement  for  all  claims  and 
demands,  it  was  held  that  the  act  awarding  him  a  certain  amount 
thereafter  passed  on  first  of  March,  1871,  to  make  up  a  deficiency 
which  he  claimed  to  have  sustained  by  being  compelled  to  nego- 
tiate the  warrants  at  a  discount,  created  a  new  debt  against  the 
State.  It  was  further  held  that  it  being  shown  by  evidence  offered 
in  this  case,  that  the  State  debt,  at  the  time  of  the  puss  <ge  of  this 
act,  was  in  excess  of  twenty-five  millions,  the  constitutional  limit 
to  which  the  debt  could  be  allowed  to  go,  and  that  therefore  the 
act  No.  32  of  March  1,  1871,  appropriating  to  J.  0.  Nixon  fifty 
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thousand  dollars  for  tlie  purposes  set  forth  in  the  preamble  of  the 
act  is  unconstitutional,  null  and  void.  lb. 

9.  Article  114  of  the  Constitution  directs  that  every  law  shall  express 
its  object  or  objects  in  its  title.  Thie  title  of  the  act  No.  68,  of 
1870,  is  silent  on  the  question  of  the  extension  of  the  jurisdiction 
of  the  Third  District  Court  of  the  parish  of  Orleans.  Section  57 
of  this  act,  which  gives  jurisdiction  to  the  Third  District  Court 
of  the  parish  of  Orleans  in  tax  suits,  is  therefore 'unconstitutional 
and  void. 

State  of  Louisiana  v.  Wardetis  of  the  8t  Louis  CatJiedrdlf  720. 

CONSTRUCTION,  RULES  OP. 

1.  The  assertion  of  a  right  to  the  same  thing  by  another  title  and  in 
a  different  capacity  by  the  same  parties,  in  a  new  suit,  can  not  be 
construed  as  an  acquiescence  in  the  former  judgment.  Therefore 
the  appeal  which  has  been  taken  from  the  first  judgment  will  not 
be  dismised  on  motion,  because  the  same  parties  have  brought 
another  suit  for  the  same  thing  under  another  title  and  in  a  dif- 
ferent capacity. 

Tfiird  Ward  School  District  of  New  Orleans  v.  Citt;  Board  of 
School  Directors,  152. 

2.  The  act  of  the  General  Assembly,  approved  March  16,  1870,  enti- 
tled ''An  Act  to  regulate  public  education  in  the  State  of  Louisiana 
and  city  of  New  Orleans,"  etc.,  gives  to  the  ward  boards  of  school 
directors  for  the  city  of  New  Orleans  the  primary  control  and 
direction  of  the  public  schools  of  the  city.  The  city  board  of 
school  directors  for  the  city  of  Now  Orleans,  created  by  the  same 
act,  are  subordinate  in  their  powers  and  functions  to  those  of  tho 
ward  boards  j  they  are  not,  therefore,  authorized  under  this  act  to 
make  contracts  with  teachers,  receive  or  disburse  the  school  funds 
belonging  to  or  coming  to  the  city  for  school  purposes,  the  ward 
boards  alone  being  vested  with  this  power  under  the  act.        Jb. 

3.  In  the  matter  of  construing  and  interpreting  the  statutes  of  tho 
State  respecting  the  titles  to  and  the  liens  on  real  property,  the 
rule  is  well  settled  that  the  courts  of  the  United  States  will  give 
to  such  statutes  the  interpretation  which  they  have  received  by 
the  State  courts.  The  State  courta,of  Louisiana  will  not,  there- 
fore, be  bound  by  a  decision  of  the  Supreme  Court  of  the  United 
States  on  a  question  of  the  registry  of  a  mortgage,  under  a  statute 
of  the  State,  when  such  decision  is  adverse  to  the  construction 
given  to  such  statute  by  the  State  courts.        Levy  v.  Ments,  261.  . 

CONTRACT. 

1.  By  a  failure  on  the  part  of  one  of  tho  contracting  parties  to  com- 
ply with  the  stipulations  of  the  contract,  the  other  party  may,  by 
105 
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first  putting  him  in  default^  recover  the  damages  sustained  on 
account  of  such  failure.  McNamara  y.  Clark,  107. 

2.  A  stipulation  in  a  contract  between  a  planter  and  a  commission 
merchant,  by  which  the  former  agrees  to  secure  the  latter  in  a 
certain  amount  in  any  event,  is  not  illegal,  and  may  therefore  be 
enforced  against  the  planter,  notwithstanding  he  has  failed  to  make 
a  crop.  Stewart  v,  Dranguet,  20J . 

3.  The  law  does  not  require  that  the  acceptance  of  a  contract  must 
be  expressed  on  its  face,  nor  is  it  essential  that  the  act  be  signed 
by  the  party  in  whose  favor  it  is  made.  The  acceptance  may 
result  from  his  acts  in  availing  himself  of  its  stipulations  or  la 
doing  some  act  which  indicates  his  acceptance. 

BaUh  V.  Young,  272. 

4.  A  contract  to  remove  slaves  and  other  property  to  Texas  and  take 
care  of  them  during  the  late  war,  and  before  emancipation  by  the 
sovereign  power,  the  United  States,  was  legal  at  the  lime  it  was 
made,  and  is  therefore  binding  on  the  parties  by  and  between 
whom  it  was  made.  Powell  v.  Daniel,  289. 

5.  Services  rendered  a  person  during  his  last  illness  as  nurse  and 
housekeeper  are  not  deemed  to  be  gratuitous,  but,  on  the  contrary,, 
there  is  an  implied  contract  that  the  party  receiving  such  services 
is  to  pay  a  fair  compensation  therefore.  The  fact,  if  it  were  shown, 
that  the  nurse  or  housekeeper  lived  with  the  man  she  was  nursing 
and  taking  care  of  as  his  concubine,  does  not  impair  or  lessen  her 
claim  for  wages,  unless  it  be  alleged  and  shown  that  concubinage 
was  the  motive  and  cause  of  their  living  together  in  the  first 
Instance,  and  the  services  rendered  were  merely  incidental  to  that 
mode  of  living.  Succession  of  Pereuilket,  294. 

G.  A  contract  made  between  a  married  woman  and  an  overseer  to 
oversee  the  plantation  witliout  the  authorization  or  knowledge  of 
the  husband,  is  void  and  of  no  effect.  Such  a  contract  gives  to 
the  overseer  no  right  of  action  to  enforce  it  either  against  the  wife 
or  tlie  plantation.  OuUlort/  v.  Guillory,  552. 

COPROPRIETORS. 

1.  One  coproprietor  of  property  held  in  common,  can  not  bo  judi- 
cially compelled  to  incur  a  debt  lor  improvements,  in  accordance 
with  the  views  and  wishes  of  the  other,  on  the  property  held  in 
common.  In  determining  a  question  of  this  kind,  courts  are  not 
required  to  call  in  aid  natural  law  and  reason,  because  the  law- 
maker has  made  ample  provision  lor  the  protection  of  the  rigiits 
of  coproprietors.  •  Morgan  v.  Morgan,  502. 

CORPORATIONS. 

1.  The  certificate  of  the  surveyor  of  a  municipal  corporation,  that 
public  work,  in  making  wooden  curbs  s^nd  gutter  with  planks,  nn- 
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der  a  contract  with  tLe  corporation,  is  done  in  accordance  with  the 
specifications,  may  be  rebutted  and  overthrown  by  the  testimony 
of  witnesses  to  the  contrary.  Booncy  v.  May,  30. 

2.  The  charter  of  tbe  late  City  of  JclTerson  required  a  petition  signed 
by  the  owners  of  one-fourth  of  the  land  on  the  entire  length  of  the 
street  to  authorize  the  Council  to  cause  a  banquette  to  be  con- 
strncted  thereon,  and  to  impose  the  burdens  thereof  on  the  front 
proprietors.  Under  this  statute  it  was  held  that  if  the  Council 
{^ave  out  a  contract  for  banquetting  a  portion  of  the  street,  on  the 
basis  that  more  than  one-fourth  of  the  land  owned  by  the  proprie- 
tors on  the  part  of  the  street  which  was  improved  had  petitioned 
the  Council  therefor,  tliat  then  and  in  that  case  the  front  proprie- 
tors of  the  part  of  the  street  so  improved  could  not  be  compelled 
to  contribute  to  the  expense  thereof,  because  the  contract  had  been 
given  out  by  the  Council  in  violation  of  law. 

McKee  v.  Brown,  306. 
See  New  Orleans. 

CRIMINAL  LAW  AND  CRIMINAL  PROCEEDINGS. 

1.  The  fact  that  a  person  was  called  to  serve  as  a  talisman  on  a  jury 
in  a  criminal  trial,  who  had  been  exempted  from  serving  on  the 
regular  panel,  did  not  vitiate  the  jury.  Per  curiam :  Such  a  juror 
might  have  served  on  the  regular  panel,  if  he  had  chosen  to  waive 
his  exemption.  State  v.  Momingstar,  8. 

2.  The  counsel  for  the  accused  asked  the  judge  to  incorporate  in  his 
charge  to  the  jury  certain  extracts  furnished  from  decisions,  to 
which  the  judge  informed  the  jury  that  ho  had  already  given  to 
them  the  substance  of  the  extracts  referred  to  as  law.  Held — That 
the  reasons,  given  by  the  judge  for  not  giving  the  charge,  were 
sufficient.  lb. 

3.  Evidence  to  show  that  a  translator,  selected  to  interpret  the  testi- 
mony of  witnesses  who  testify  in  a  language  not  understood  by 
the  counsel,  the  court  or  the  jury,  is  incompetent,  can  not  be  ad- 
mitted after  verdict,  on  a  motion  for  a  new  trial.  The  objection  is 
too  late,  if  not  made  during  the  trial.         State  v.  Lemodelio,  16. 

4.  In  a  criminal  trial,  on  an  indictment  for  forgery,  a  paper  or  docu- 
ment, shown  to  be  in  the  handwriting  of  the  accused,  which  has 
no  relation  to,  or  connection  with,  the  document  forged,  is  not  ad- 
missible in  evidence  to  prove  by  a  comparison  of  the  handwriting, 
that  the  forged  document  is  in  the  handwriting  of  the  accused. 

State  V.  Frits,  55. 

5.  In  an  indictment  for  murder,  the  accused  is  charged  with  killing 
and  murdering  one  Ambrosio,  whose  first  name  is  unknown.  The 
jury  found  a  verdict  of  guilty,  and  the  accused  pleaded  in  arrest 
of  judgment,  that  the  indictment  was  void  for  uncertainty,  in  not 
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giving  the  first  name  of  the  deceased;  that  the  description  by 
name  of  the  {erson  killed  is  repugnant,  because  Ambrosio  in 
French  or  Spanish,  in  Latin  Ambrosias,  in  English  Ambrose,  arc 
first  names.  Held — That  a  description  of  the  deceased  by  the  first 
or  second  name  is  sufficient,  if  the  fact  be  stated  that  the  other 
name  is  not  known ;  that  the  indictment  is  not  void  because  the 
first  name  of  the  person  killed  is  not  given. 

State  V.  Bayonne,  78. 

6.  A  bill  of  exceptions  was  also  taken  to  the  ruling  of  the  judge  a 
quOy  in  reference  to  the  testimony  of  an  accomplice,  as  follows : 
The  judge  charged  the  jury  that  the  witness,  charged  as  an  acconi- 

plice,  was  as  any  other  ^witness,   but  that  his  credibility  w^as 

« 

entirely  with  the  jury;  that,  if  they  believed  his  testimony,  it 
was  competent  for  them  to  find  a  verdict  on  his  testimony  alone ; 
but  he  advised  them  not  to  do  so  unless  this  testimony  was  cor- 
roborated; that  they  were  judges  of  both  law  and  fact.  Held — 
That  this  charge,  taken  as  a  whole,  was  not  erroneous;  that  the 
State  has  the  undoubted  right  to  make  use  of  the  testimony  of  an 
accomplice,  and  he  is  a  competent  witness,  yet  the  credibility  of 
his  testimony  may  be  subject  to  suspicion,  which  the  jury,  under 
this  charge,  were  not  prohibited  from  considering.  Ih. 

7.  The  voluntary  declarations  of  thb  accused,  made  before  the  cora- 
.  mitting  magistrate  on  a  preliminary  examination,  and  certified  to 

by  him  in  the  presence  of  two  witnesses,  in  conformity  with  sec- 
tion 1010  of  the  Revised  Statutes  of  1870,  can  not  be  offered  in 
evidence  or  used  on  the  trial  before  the  jury  by  the  accused. 
Declarations  so  taken  are  intended  only  to  perpetuate  for  tlie  use 
of  the  State  such  confessions  as  the  accused  may  choose  to  make. 

State  V.  Vandergraff,  i>6. 

8.  In  a  criminal  case  no  appeal  lies,  except  where  the  accused  has 
been  sentenced  with  the  punishment  of  death  or  imprisonment  at 
hard  labor,  or  condemned  to  pay  a  fine  of  three  hundred  dollars. 
Constitution,  article  74.  Therefore  an  appeal  will  not  lie,  on 
behalf  of  the  State,  from  an  order  of  the  court  granting  a  new 
trial  and  continuing  the  case.        State  v.  Welsh  and  Fagan,  142. 

9.  A  juror  who  has  formed  an  opinion  based  on  common  rumor  with- 
out any  prejudice  or  bias  against  the  accused,  is  not  disqualified 
from  sitting  on  the  trial.  State  v.  CaulfieM,  146, 

10.  After  the  accused  has  been  indicted  and  pleaded  not  gtiilty,  it  is 
too  late  to  urge  his  right  to  a  preliminary  examination  before  a 
committing  magistrate.  lb. 

11.  Questions  of  fact,  as  to  whether  certain  witnesses  who  testified  on 
the  trial,  had  sworn  falsely,  can  not  be  noticed  on  appeal.  Con- 
stitution, article  74.  Ih, 
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12.  The  fact  that  alcoliolio  liquors  were  furnished  the  jury,  to  be  used 
by  them  for  refreshment,  while  sitting  on  a  protracted  trial,  does 
not  vitiate  their  verdict;  nor  is  this  fact  of  itself  good  cause  for  a 
new  trial.  lb. 

13.  The  presence  of  the  sheriff  or  his  deputies  in  the  jury  room  during 
the  trial  is  not  misconduct,  and  the  sheriff  did  nothing  more  than 
his  duty  in  procuring  a  change  of  clothing  for  the  jurors  during 
the  trial,  which  lasted  five  days.  lb. 

14.  The  deposit  of  the  venire  with  the  clerk  and  posting  it  up  in  the 
clerk's  office  on  the  first  day  of  the  term  are  a  sufficient  compliance 
with  the  law  requiring  it  to  be  filed  in  the  clerk's  office  on  that 
day.  lb, 

15.  The  objection  by  the  accused  that  he  was  not  served  with  a  true 
copy  of  the  venire  and  indictment,  is  not  good  ground  ior  a  motion 
in  arrest  of  judgment.  State  v.  Clarh,  194. 

16.  In  a  criminal  trial  for  a  capital  offense,  the  jurors  are  not  per- 
mitted to  separate;  and  if  a  separation  takes  place,  misconduct 
and  abuse  will  always  be  presumed  and  a  new  trial  ordered. 

State  V.  Franh,  213. 

17.  In  a  eriminal  case,  the  objection  that  there  was  no  order  of  the 
court  authorizing  the  filing  of  the  information,  comes  too  late  if 
only  made  for  the  first  time  in  the  Supreme  Court. 

State  V.  McCort,  323. 

18.  The  jury,  finding  the  greater  offense  charged  in  the  indictment 
was  not  committed  by  the  accused,  have  the  right  to  modify  their 
finding  so  as  to  bring  in  a  verdict  of  guilty  of  the  lesser  offense 
changed.  lb. 

19.  The  revisory  le«;islation  of  April,  1870,  did  not  repeal,  but  con- 
tiuued  in  force  all  laws  which,  were  in  existence  before,  and  was 
continued  in  the  revised  act.  State  v.  Brewer,  22  An.  273.  There- 
fore, if  an  ofi'ense  had  been  committed  against  the  law  as  it  stood 
before  the  passage  of  the  revisory  legislation,  but  which  was  not 
punished  until  after  it  passed,  and  the  statute  thus  violated  had 
been  re-enacted  in  the  revisory  legislation  of  1870,  such  offense  is 
still  punishable,  notwithstanding  the  repealing  clause  of  the  re- 
visory act  of  April,  1870,  repeals  all  laws  not  contained  therein 
except  such  as  are  specially  excepted.  lb. 

20.  Although  the  general  rule  is  well  settled  that  the  right  of  the 
accused  to  be  heard  by  counsel  is  entitled  to  the  largest  latitude, 
yet,  if  the  question  which  the  judge  a  quo  refuses  the  counsel  ot 
th«  accused  to  urge  before  the  jury  is  one  of  law  alone,  which  can 
not  prejudice  the  rights  of  the  accused,  whether  it  be  determined 
one  way  or  the  other,  then  and  in  such  case  a  new  trial  will  not 
be  granted  because  the  counsel  was  refused  permission  by  the 
judge  a  quo  to  argue  the  point  to  the  jury.  lb 
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21.  In  a  criminaL  case  the  accused  is  entitled  to  an  appeal  from  the 
verdict  of  the  jury  and  the  judgment  of  the  court  thereon,  if  the 
offeDse  charged  is  of  sufficient  magnitude  to  give  the  appellate 
court  jurisdiction,  without  reserving  bills  of  exceptions  daring 
the  progress  of  the  trial,  or  making  a  motion  in  arrest  of  judg- 
ment or  making  a  formal  assignment  of-  errors  apparent  on  tlie 
face  of  the  record.    13  An.  486,  489.  State  v.  Forrest,  433. 

22.  Except  for  the  crimes  of  murder,  arson,  robbery,  forgery  and 

• 

counterfeiting,  all  prosecutions  must  be  commenced  by  the  finding 
of  the  indictment  or  by  filing  the  information  within  one  year 
next  after  the  offense  shall  have  been  committed.  Revised  Stat- 
utes of  1870,  $  986.  Therefore,  if  the  accused  has  been  tried  and 
convicted  of  the  crime  ot  horse  stealing,  and  has  taken  an  appeal 
therefrom,  the  verdict  will  be  set  aside  and  the  judgment  of  the 
court  below  reversed,  if  the  record  shows  that  the  information 
was  not  filed  until  more  than  one  3''ear  had  elapsed  after  the  offense 
was  committed.  lb, 

2J«  The  judgment  of  the  court  below  in  a  criminal  case  will  not  bo 
reversed  on  appeal,  if  it  appear  that  the  judge  a  quo  has  assessed 
a  smaller  fine  on  the  accused  than  he  was  authorized  by  law  to 
impos**.  •  State  v.  Evans,  52o. 

24.  The  ruling  of  the  judge  a  quo,  on  a  motion  for  a  continuance  of  a 
criminal  case,  involves  both  questions  of  law  and  fact,  and  can 
not  therefore  be  examined  on  appeal,  because  the  jurisdiction  of 
the  appellate  court  in  criminal  cases  is  limited  to  questions  of  law 
atone.     Constitution,  article  74.  State  v.  Wilsonj  558. 

25.  As  a  general  rule  in  criminal  trials  the  dying  declarations  of  the 
person  killed,  and  for  whose  murder  the  accused  is  on  trial,  are 
alone  admissible,  and  the  inquiries  in  such  declarations  must  be 
confined  to  the  circumstances  and  cause  of  his  death.  But  if  it  be 
shown  as  matter  of  tact  that  another  person  was  mortally  wounded 
in  the  same  difficnlty,  or  by  the  same  shot  which  killed  the  other 
party  for  whoso  murder  the  accused  is  on  trial,  then  and  in  such 
case  the  rule  above  stated  is  so  far  relaxed  as  to  admit  in  evidence 
on  the  trial  the  dying  declarations  of  such  third  person.  lb, 

2G.  If  the  deposition  of  a  person  in  a  criminal  case  does  not  show  on 
its  face  that  it  is  her  dying  declaration,  it  will  not  be  excluded  on 
that  account  if  it  be  shown  by  evidence  aUunde  that  it  was  her 
dying  declaration.  lb. 

27.  The  omission  of  the  district  attorney  to  sign  the  finding  of  the 
grand  jury,  will  not  avail  the  sureties  on  the  bond  given  by  the 
accused  before  the  indictment  was  found.  21  An.  600.  The  ques- 
tion as  to  how  the  amount  oame  to  be  written  in  the  body  of  a 
bond  given  for  the  release  of  a  criminal,  can  not  be  examined  in  a 
«uit  against  the  sureties  for  its  forfeiture*        State  y.  Snow,  596. 
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28.  In  an  indictment  for  larceny,  if  an  amendment  correctin^r  the 
name  of  the  owner  of  the  property  stolen  be  allowed  without  ob- 
jection,  the  trial  may  go  on  at  the  discretion  of  the  judge^  without 
a  new  arraignment  or  the  jury  being  resworn.  « 

6iate  v.  Holmes,  604 

29.  The  objection  by  the  accused  that  he  was  not  serred  with  a  correct 
list  of  the  jury  that  was  to  try  him  comes  too  late  if  not  made 
until  after  verdict.  It  can  not  be  entertained  if  msde  for  the  first 
time  by  a  motion  in  arrest  of  judgment.         State  y.  Veeter,  620. 

•30.  The  objection  by  the  accused  that  he  was  not  served  with  a  correct 
jury  list  comes  too  late  if  not  made  until  after  verdict.  A  clerical 
error  in  the  minutes  of  the  court  by  which  the  name  of  a  grand 
juror  has  been  incorrectly  spelled,  may  be  corrected  nunc  protenCj 
so  as  to  correspond  with  the  names  on  the  venire.  Such  dis- 
crepancy, if  corrected,  is  not  good  ground  for  a  new  trial.  2  An. 
745;  9  An.  94;  10  An.  198.  State  v.  Axiom,  621. 

31.  The  jury,  in  a  verdict  of  manslaughter,  have  nothing  to  do  with 
fixing  the  punishment.  Evidence  which  goes  only  to  the  mitiga- 
tion of  panishment,  and  is  conceded  not  to  constitute  any  legal 
excuse,  is  therefore  irrelevant  and  not  admissible. 

State  V.  Tatty,  677 

32.  The  jury  are  the  judges  of  the  law  and  the  facts,  but  when  setting 
on  the  trial  of  a  criminal  cause,  they  should  take  the  law  as  given 
them  by  the  judge.  The  jury  may,  however,  disregard  the  con- 
struction of  the  law  as  given  by  the  judge.  Ih. 

m 

33.  /A  bond  conditioned  for  the  appearance  of  a  party  charged  *' with 

having  committed  tbe  crime  of  shooting  at  with  intent  to  kill.'' 
without  further  terms  of  description  or  words  to  render  the  sense 
more  definite,  is  void  and  without  effect.  State  v.  Qihson,  698. 
3J«  Under  the  act  of  1868,  amending  the  act  of  1855,  relative  to  a 
change  of  venue  in  criminal  cases,  the  judge  of  the  distiict  court 
is  required  to  grant  such  change  on  the  application  of  the  Attor- 
ney  General,  the  district  attorney  or  the  district  attorney  ^o 
tempore  on  behalf  of  the  State,  without  giving  any  other  reasons 
therefor  than  those  embraced  in  the  application.  The  writ  of 
mandamas  will  therefore  issue  from  the  Supreme  Court  on  the 
application  of  the  district  attorney,  directing  the  judge  a  quo  to 
grant  the  change  of  venue,  such  order  being  issued  by  the  Supreme 
Court  in  aid  of  its  appellate  jurisdiction. 

State  ex  rel.  Merchant,  District  Attornei/,  v.  Train,  Judge,  710-. 

CURATOR  AD  HOC. 
1.   The  written  acceptance  by  a  person  appointed  by  the  court  as 
curator  ad  hoe  in  a  suit  brought  against  an  absentee,  in  the  ab- 
sence of  a  citation  served  upon  him  or  any  appearance  by  him 
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in  the  proceedings^  will  not  serve  to  intermpt  the  cnrrent  of  pre- 
scription. HouMeu  y.  ChampUUf  214. 

2.  A  party  who  removed  from  New  Orleans  to  a  foreign  country  and 
designator  a  person  who  resided  here  as  his  agent,  and  the  agent 
died  soon  after  he  left,  and  he  failed  to  designate  another  agent^ 
and  suit  is  brought  against  him  to  enforce  a  mortgage  which  he 
gave  before  leaving,  by  executory  process,  such  party  can  not,  on 
returning  to  the  State  after  the  property  has  been  sold,  and  in  a 

.  petitory  action  to  recover  it  back  from  the  purchaser  at  sheriff's 
sale,  be  heard  to  urge  that  the  sale  is  null  because  it  was  made 
contradictorily  with  a  curator  ad  hoc  appointed  by  the  court  to 
represent  him  as  an  absentee,  when,  in  law,  he  was  not  an  ab- 
sentee, but  only  temporarily  absent.    19  An.  351 ;  21  An.  203. 

IHxey  V.  Irwin^  426. 

3.  The  designation  of  a  party  appointed  by  the  court  to  represent  an 
.  absentee  in  executory  proceedings  as  curator  ad  hoc,  will  not 

render  void  the  proceedings,  if  it  appear  from  the  records  of  the 
court,  or  otherwise,  that  the  party  appointed  is  an  attorney  at  law. 
21  An.  692.  Ih 

See  Attachment. 

DAMAGES. 

1.  In  an  action  in  damages  for  false  imprisonment  malice  will  be  in- 
ferred, if  the  record  shows  a  want  of  probable  cause  for  making 
the  arrest.  The  inexperience  of  the  attorney  wlio  advised  and 
instituted  the  proceedings,  wliile  it  canupt  justify  the  arrest,  may 
properly  be  invoked  in  mitigation  of  the  damages  to  which  bis 
client  has  been  subiected.  Mortimer  v.  TItomaa,  1G5. 

*^^  A  street  railroad  company  is  responsible  in  damages  if,  througli 
the  negligence  or  carelessness  of  the  driver  of  the  street  car,  a  boy 
is  run  over  and  injured.  The  measure  of  the  damages  in  such 
cases  is  to  be  determined  by  the  extent  of  the  injury  done.  If  the 
finding  of  the  jury  is  supported  by  the  evidence  in  the  record  both 
as  to  the  fact  of  the  infliction  of  the  injury  through  the  ciireless- 
ness  and  negligence  of  the  driver  of  the  car  and  the  extent  of  the 
injury  done,  their  verdict  fixing  the  amount  for  which  the  company 
is  liable,  will  not  be  disturbed  on  appeal. 
Barksdull  v.  The  Neio  Orleans  and  Carrollton  Bailroad  Com- 
pany, 180. 

3.  If  the  evidence  shows  that  the  boy  who  was  run  over  by  the  car,, 
was  physically  and  mentally  able  to  take  care  of  himself  on  the 
street,  and  that  he  was  in  the  habit  of  traveling  the  public  streets, 
alone,  the  driver  of  the  car  or  the  company  owning  the  road  will 
not  be  permitted  to  set  up  in  defense  to  the  action  for  damages^ 
that  the  accident  occurred  through  the  negligence  or  want  of  con- 
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gideration  in  the  father  in  allowing  the  child  to  go  on  the  streets 
alone,  nor  will  the  fact  that  the  child  failed  to  get  out  of  the  way- 
be  allowed  to  weigh  in  favor  of  the  company  in  mitigation  of  dam- 
ages, if  the  evidence  showsj  as  in  this  case,  that  the  driver  was 
driving  the  car  at  the  time  of  the  accident  at  an  unasaal,  if  not  an 
unlawful,  rate  of  speed.  But  in  such  case  the  company  will  be 
held  liable  to  the  full  extent  of  the  damages  caused  by  the  injuries 
wliich  the  boy  has  sustained.  lb. 

4.  To  enable  a  defendant  to  recover  damages  for  the  non-completion 
of  a  job  of  repairing  a  steam  boiler  within  the  time  specified  in 
the  contract,  it  must  be  shown  by  defendant  that  the  fault  was 
with  the  plaintiff.  If  the  evidence  shows  that  the  delay  was  una- 
voidable, and  that  the  plaintiff  made  the  defendant  acquainted 
with  the  causes  of  the  delay,  no  damages  can  be  recovered  on 
account  thereof.  Drummond  v.  Steamer  Castro,  221. 

^.  A  merchant  who  purchased  a  lot  of  cotton  in  New  Orleans,  classed 
as  low  middling  by  his  own  agent,  who  afterward  shipped  it  to 
Havre,  France,  and  sold  it  as  low  middling,  is  not  entitled  to  a 
reclamation  from  the  vendor  in  damages  for  false  packing,  by 
which  the  inside  ot  the  bales  is  inferior  in  quality  to  that  of  the 
outside.  Pouts  v.  Tlieard,  24G. 

6.  To  enable  a  party  to  recover  damages  for  injuries  caused  him  by 
a  collision  with  a  street  car,  he  must  show  that  he  exercised  a 
reasonable  degree  of  prudence  and  caution  in  endeavoring  to  avoid 
the  accident.  If,  on  the  contrary,  the  evidence  shows  tbat  the 
person  injured  by  such  a  collision,  while  the  car  was  in  motion  pn 
the  track,  failed  to  exercise  a  reasonable  degree  of  prudence,  which 
if  he  had  done  the  accident  would  not  have  occurred,  he  can  not 
recover  damages  from  the  company  for  the  injuries  received, 
either  to  his  person  or  his  property,  even  though  the  driver  of  the 
car  be  himself  at  fault* 

Mercer  v.  Nexo  Orlenns  and  Carrollton  Eailroad  Company,  264. 

7.  Injuiies  done  to  one's  feelings  by  slanderous  words  used  toward 
him  by  another  in  public,  such  as  "thief  and  rascal,"  furnish 
legitimate  ground  for  an  action  in  damages,  and  the  amount  of 
damages  will  be  measured  by  the  aggravated  character  of  the 
language  used.     17  An.  G4;  19  An.  322.  .   Dv/ort  v.  Ahadic,  280. 

8.  The  vendee  of  a  purchaser  at  sheriff  sale,  though  expressly  sub- 
rogated to  all  the  rights  and  privileges  acquired  by  his  vendor 
under  the  sheriff  sale,  has  no  right  of  action  against  tho  recorder 
of  mortgages  for  having  given  an  imperfect  and  erroneous  certifi- 
cate, whereby  his  vendor  Was  induced  to  purchase  property  charged 
with  incumbrances  not  made  known  at  the  time  of  the  sale.  Tho 
action  for  damages  against  the  recorder  for  omitting  to  give  a  full 
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aod  complete  certificate  of  tlie  inonmbrances  on  the  property  to 
be  sold  is  a  personal  one,  and  can,  therefore,  only  be  exercised  by 
the  purcliaser  at  sheriflf  sale,  Marano  v.  Shaw,  379. 

d.  Third  parties  \vho  have  stored  or  deposited  their  cotton  in  the  gin 
of  the  defendant,  can  not  recover  damages  from  the  seizing  creditor, 
caused  by  the  burning  of  the  gin  while  it  was  under  seizure,  unless 
it  be  shown  affirmatively  that  the  seizure  was  the  canse  or  occasion 
of  the  fire.  Hobson  v.  Woolfolk,  3S4. 

10.  Persons  who,  while  attempting  to  get  on  the  cars  at  the  depot  sta- 
tion after  they  have  been  put  in  motion,  were  thrown  off  and 
severely  injured,  can  not  recover  the  damages  therefor  from  the 
railroad  company,  because  their  own  negligence  and  indiscretion 
contributed  directly  to  the  disaster.  In  such  a  case,  when  it  is 
shown  that  the  cause  of  the  injury  is  attributable  in  the  first 
instance  directly  to  the  imprudence  or  fault  of  the  person  who  has 
received  the  injury,  damages  can  not  be  recovered  from  the  com- 
pany, even  though  it  be  shown  that  they  were  in  fault. 

Knight  v.  Fontcliar train  Bailroad  Company^  462. 

11..  Whore  the  evidence  in  the  record  in  a  suit  ior  damages  for  the 
violation  of  a  commutative  contract  makes  it  clenr  that  the  de- 
fendant is  in  fault  and  liable,  the  judgment  of  the  court  below 
awarding  the  damages  will  be  affirmed  on  appeal 

BurhanJc  v.  Bloom,  476. 

12.  In  tliis  case  the  evidence  establishes  that  a  small  boy,  eight  years 
old,  a  sou  of  the  x^laiutiff,  attempted,  while  the  steam  car  was  in 
motion,  on  the  way  from  New  Orleans  to  CarroUtou,  to  jump  from 
the  ground  near  the  track  to  the  platform  of  the  car ;  that  he  was 
thrown  from  the  car  to  the  track  and  one  of  his  leg  cut  entirely  off 
by  the  wheel  of  the  car.  It  is  further  shown  that  shortly  before 
the  accident  he  was  told  by  a  person  on  the  car  not  to  attempt  to 
get  OD,  that  he  would  get  hurt,  etc.;  that  the  boy  was  not  a  pas- 
senger on  the  car,  which  had  then  left  the  station  and  was  in 
mo  lion  on  the  track.  Held — That  the  accident  having  occurred  to 
a  person  not  a  passenger,  without  any  fault  or  blame  on  the  part 
of  tliose  in  charge  of  and  running  the  cars,  the  company  was  not 
therefore  liable  lor  the  damages  caused  by  the  injury  which  such 
person  had  received  on  account  of  the  accident. 

Huhener  v.  Ifew  Orleans  and  Carrollton  Bailroad  Company,  492. 

13.  A  party  who  brings  suit  for  the  damages  resulting  from  the  non- 
fulfillment of  an  obligation  on  the  part  of  the  other  party,  must 
show  "under  the  general  issue  that  he  has  complied  with  all  the  ;: 
conditions  imposed  upon  himself  by  the  obligation,  before  he  can  ]. 
be  heard  to  urge  the  acts  of  violation  of  the  obligation  by  the 
other  party  as  a  reason  for  not  putting  him  in  default. 

Bean  v.  FreUaen^  5ia 
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14.  The  burden  falls  on  the  defendant  who  eetB  up  a  claim  in  recon- 
vention in  damages  caused  by  the  plaintiff,  who  has  failed  to  fulfill 
his  contract  within  the  time  specified,  of  showing  that  he  caused 
him,  the  plaintiff,  to  be  put  in  default. 

Southern  Dry  Dock  Company  v.  Steamship  Tahor,  728. 

15.  To  enable  a  party  to  recover  damages  from  a  street  railroad  com- 
pany for  injuries  inflicted  by  the  car  while  in  motion,  by  running 
over  and  wounding  a  child,  it  must  be  shown  affirmatively  that 
the  accident  occurred  through  the  fault  or  negligence  of  the  driverr. 

Klein  v.  Orescent  Oily  Bailroad  Company,  729. 

16.  The  act  creating  the  master  and  wardens  of  the  city  of  New 
Orleans  does  not  prohibit  any  merchant  or  body  of  merchants 
from  employing  any  other  person  to  examine  and  survey  damaged 
goods  in  cases  where  they  were  interested.  An  injunction  will 
not,  therefore,  lie  against  any  person  thus  employed,  nor  can  the 
master  and  wardens  recover  damages  from  the  merchants  who 
have  employed  such  person,  nor  from  the  person  employed. 

Wardens  of  New  Orleaus  v.  Foster,  750. 

17.  A  person  driving  a  horse  and  vehicle  through  the  streets  of  New 
Orleans  who,  by  inattention  or  negligence,  allows  the  horse  to  run 
away,  is  liable  to  the  city  for  the  damage  done  the  public  property 
of  the  city  by  tlie  running  away  of  the  animal.  The  measure  of 
damages  in  such  a  case  is  the  injury  done  to  the  property. 

City  of  New  Orleans  v.  Heres,  782. 

18.  In  a  suit  for  daningcs  on  an  injunction  bond,  if  the  record  shows 
that  the  equitable  remedy  of  injunction  has  been  abused,  and  the 
administration  of  justice  has  been  trifled  with,  then  and  in  such 
case  the  court  will  assess  against  such  party  the  highest  damages 
allowed  by  law.  Walker  v.  Villavaso,  799. 

DEPOSITARY. 

1.  A  depositiiry  is  bound,  in  the  absence  of  any  judicial  proceedings, 
to  hold  the  property  deposited  subject  to  the  order  of  the  depos- 
itor. C.  C.  2920,  21  and  29.  A  depositary  ican  not  therefore  be 
jicld  liable  in  damages,  in  the  absence  of  proof  of  fraud,  for  obey- 
ing the  orders  of  the  depositor. 

Britton  v.  Aymar  d  Bryant j  63. 

2.  In  this  case  the  evidence  in  the  record  shows  that  tlie  plaintiff 
deposited  a  lot  of  cotton  in  the  defendants'  warehouse ;  that  a  lien 
was  given  and  recognized  by  the  depositors  for  the  payment  of  the 
chargeiiof  storage;  that  the  cotton  was  two  days  thereaiter  seized 
by  the  treasury  agent  of  the  United  States.  Held — That  tlie  de- 
positary, not  being  able  to  resist  the  seisnre  and  consequent 
custody  of  the  cotton  by  the  United  States,  acting  through  the 
Treasury  Department,  could  not  be  held  liable  in  damages  for  the 
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failure  to  deliver  it,  when  demanded  by  the  depositor.  Per  curiam : 
The  fact  that  the  seizure  was  subsequently  released  by  the  author- 
ities of  the  Treasury  Departipent  of  the  United  States,  is  not  to 
be  taken  and  construed  against  the  depositary.  The  agents  of  the 
.  Treasury  Department  are  presumed  to  have  acted  honestly  in  the 
discharge  of  their  duties,  and  therefore  collusion  with  the  defend- 
ants in  making  the  seizure  will  not  be  presumed.  lb, 

8.  In  a  case  of  a  confidential  contract  arising  from  irregular  or  spe- 
cial deposits  with  a  bank,  compensation  does  not  take  place,  and 
.  the  depositary  is  not  authorized  (under  the  pretense  that  a  custom 
exists  to  that  effect)  to  apply  the  funds  on  deposit  to  the  payment 
of  the  debts  of  the  depositor.    2  An.  25^  11  An.  73;  10  B.  200. 
Murdoch  <&  Williams  v.  Citizens*  Bank  of  Louisiana,  113. 

4.  In  this  case  the  evidence  shows  that  a  special  deposit  was  made  in 
coin;  that  the  bank  soon  after  suspended  specie  payment;  that  a 
promise  was  made  by  the  bank  and  inserted  in  writing  in  the  bank 
book  of  the  depositor  that  so  soon  as  the  bank  resumed  specie 
payment  it  would  return  the  same  in  coin.  The  parties  had  sub- 
sequent transactions,  predicated  on  Confederate  notes  as  bankable 
lunds.  The  bank  now  seeks  to  avoid  the  payment  of  the  deposit 
in  coin,  on  the  grounds  that  the  depositor  had  since  the  deposit 
become  indebted  to  it,  which,  by  a  custom  among  bankers,  it  had 
extinguished  by  crediting  the  amount  on  the  indebtedness  of  the 
depositor;  that  it  was  authorized  and  protected  in  making  this 
credit  by  a  military  order  of  the  General  of  the  army  of  the  United 
States  in  command  at  the  time.  Held — That  if  such  a  custom 
existed,  the  bank  could  not  avail  itself  of  it  in  this  case,  because 
the  law  did  not  authorize  it  unless  under  a  special  mandate  from 
the  depositor;  that  the  bank  could  not  claim  protection  under  the 
military  order,  because  the  nioney  was  not  taken  from  the  vaults 
of  the  bank  and  appropriated  to  the  payment  of  the  debts  of  the 
depositor  under  such  order.  lb, 

DISTRICT  COURTS. 

1.  The  district  courts  have  original  jurisdiction  in  all  cases  (not 
probate)  where  the  amount  involved  is  above  five  hundred  dollars, 
exclusive  of  interest,  without  reference  to  the  defense  which  may 

'  be  urged  against  the  claim.     Constitution,  article  eighty-five. 

Daigle  v.  Lireite,  34. 

2.  Therefore  the  district  court  has  jurisdiction  raiione  m^ateriee  in  a 
damage  suit  where  one  thousand  dollars  are  claimed,  although  the 
verdict  of  the  jury  only  awards  one  hundred  dollars.  lb. 

3.  The  district  courts  have  no  jurisdiction  over  the  settlement  of  dis- 
putes purely  probate  in  character.  The  parish  courts  have  exclu- 
sive jurisdiction  over  such  disputes. 

Sevier  v.  Succession  of  Gordon  212. 
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4.  The  act  of  tbo  General  Assembly,  approved  March  19,  1870,  enti- 
tled '*  an  act  to  establish  an  additional  district  court  for  the  pariah 
of  Orleans  to  define  the  jurisdiction  thereof,  and  to  recognize  and 
determine  tlio  jurisdiction  of  the  existing  seven  district  courts  for 
the  parish  of  Orleans,"  vested  in  the  Eighth  District  Court,  created 
by  the  act,  exclusive  jurisdiction  over  all  cases  of  injunction,  man- 
damus, etc.  The  other  district  courts  of  the  parish  of  Orleans 
were  therefore  divested  of  all  jurisdiction  over  such  cases  from 
aDd  after  the  passage  of  the  act.  The  fact  that  a  judge  for  said 
Eighth  District  Court  was  not  appointed  and  commissioned  until 
some  time  thereafter,  did  not  continue  the  jurisdiction  over  such 
cases  as  the  act  vested  exclusively  in  the  Eighth  District  Court 
until  a  judge  was  appointed  and  qualified  therefor. 

State  ex  rel.  Durbridge  v.  Pratt,  730. 

5.  A  judgment  rendered  by  the  Sixth  District  Court  for  the  parish  of 
Orleans,  after  the  passage  of  the  act  creating  the  Eighth  District 
Court  of  the  parish  of  Orleans,  is  thereiore  null  and  void,  because 
the  court  was  without  jurisdiction^  lb. 

DOMICILE. 
1.  A  judG;ment  rendered  against  a  party  whose  domicile  and  residence 
is  not  in  the  parish  where  the  court  is  held,  is  null  and  void,  be- 
cause the  court  is  without  jurisdiction  ratiom  per  some.  In  such  a 
case  consent  of  the  defendant  can  not  give  jurisdiction.  Act  of 
1861,  amending  article  102  C.  P.  Richardson  v.  Hunter,  255. 

ELECTION. 

1.  Under  the  election  law  of  1870  the  whole  parish  is  constituted  an 

election  precinct.    Therefore  votes  for  ward  officers  of  the  parish, 

such  as  justices  of  the  peace  and  constables,  may  be  cast  at  voting 

precincts  outside  of  the  ward  for  which  the  officer  is  to  be  elected. 

A  contest  for  the  office  of  justice  of  the  peace  of  a  particular  ward 

of  a  parish,  predicated  on  the  fact  that  a  majority  of  votes  cast  in 

that  ward  were  in  his  favor,  can  not,  therefore,  be  maintained,  if 

his  opponent  has  received  a  mty'ority  of  all  the  votes  cast  ibr  'that 

office  at  all  the  voting  precincts  of  the  parish. 

Buckner  v.  JRuston,  230. 
EVIDENCE. 

1.  In  a  suit  on  a  promissory  note  against  the  maker,  parol  evidence  is 
admissible  to  show  an  interruption  of  prescription.  Section  2  of 
the  act  of  1858,  No.  208,  page  148,  requiring  written  evidence  to 
prove  acknowledgment  so  as  to  interrupt  prescription  by  persons 
deceased,  does  not  apply  to  cases  where  the  maker  of  the  note  is 
living.  Boss  v.  Johnstone j  109. 

2.  The  burden  of  showing  that  the  note  sued  upon  has  been  paid, 
falls  upon  the  party  who  makes  the  plea;  and  the  exhibit  of  an 
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open  account  against  tbe  liolder  of  the  note,  can  not  be  pleaded  in 
compensation  or  payment  of  the  note.  Jb. 

3.  In  a  suit  on  an  open  account,  the  iilea  of  compensation  and  recon- 
vention by  the  defendant  admits  its  correctness,  and  the  testimony 
of  tiie  plaintiff,  given  on  the  trial,  in  answer  to  a  question  on 
cross-examination,  can  not,  of  itself,  be  so  construed  as  to  change 
its  character  from  that  of  an  ordinary  suit  for  debt  to  an  action  ex 
delicto,  Noitnand  v.  Edwards,  142. 

4.  The  wife  is  a  competent  witness  to  testify  in  a  suit  brought  by  n 
creditor  of  the  husband  to  annul  a  judgment  of  separation  of 
property  between  the  husband  and  wife.    Keller  v.  Vernon^  164. 

5.  The  correctness  of  a  judgment  of  separation  of  property  may 
(when  attacked  by  a  creditor  of  the  husband)  be  established  by 
evidence  aliunde.  Therefore,  evidence  tending  to  show  that  the 
hufeiband  received  from  the  wife  funds  derived  by  succession  from 
the  estate  of  one  of  her  deceased  relatives  prior  to  her  judgment 
of  separation,  is  admissible  to  establish  the  validity  of  her  judg- 
ment in  a  suit  by  the  creditor  to  annul  it.  lb. 

6.  The  testimony  of  a  witness  residing  out  of  the  State,  when  taken 
before  a  notary  public  of  the  place  where  the  witness  resides, 
under  a  commission  from  the  court  directed  to  any  notary  public 
in  said  county  where  the  witness  resides,  is  inadmissible  in  evi- 
dence until  the  capacity  of  the  notary  who  takes  it  is  duly  shown 
in  the  mode  provided  by  law.  The  certificate  of  the  county  clerk 
of  the  county  where  the  notary  resides  is  not  sufficient  attestation 
of  his  capacity  as  notary  to  authorize  the  courts  of  Louisiana  to 
receive  the  testimony  taken  under  a  commission  which  does  not 
name  the  commissioner.  McDonald  v.  Wells,  189. 

7.  An  order  given  for  the  price  or  value  of  a  lot  of  cotton,  together 
with  the  judicial  admission  made  by  the  party  who  gave  the  order, 
in  a  suit  for  the  recovery  of  another  lot,  which  includes  the  lot  for 
which  the  order  is  given,  is  sufficient  to  establish  that  the  cotton 
for  which  the  order  was  given  was  in  the  possession  of  the  person 
who  gave  the  order  for  the  payment  of  its  pricew  Under  this  show- 
ing, the  person  giving  the  order  for  the  payment  of  a  certain  lot 
of  cotton  can  not  escape  his  liability  for  the  price  on  tbe  ground 
that  it  was  shipped  to  another  house  or  establishment  without  his 
knowledge  or  consent,  and  that  he  is  not,  therefore,  liable. 

VoiiicJie  V.  Edwards  J  195. 

8.  Parol  evidence  is  inadmissible  to  prove  an  agent's  authority  to  sell 
immovables.  Buildings  and  other  constructions  attached  to  the 
soil  are  immovables  by  their  nature.  C.  C.  464.  Therefore,  in  a 
suit  to  cause  the  return  of  a  building  that  has  been  demolished 
and  removed,  parol  evidence  will  not  be  admitted  to  show  authority 
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in  the  aiceut  6t  the  owner  to  soil,  sor  to  show  a  sale  from  the 
agent.  Keary  y.  Ducote,  196. 

9«  A  notary  public  who  1ms  made  a  protest  of  a  promissory  note  and 
giren  due  notice  thereof  to  the  indorser,  can  not  be  permitted,  in 
a  suit  to  enforce  payment  against  the  indorser,  to  contradict  or 
Tary  wliat  he  has  certified  to  in  the  act  of  protest. 

Garthwaite  v.  Catson,  218. 

10.  A  private  agreement  between  the  maker  of  a  note  in  favor  of  the 
"wife  of  another  and  her  husband  to  the  effect  that  her  husband,  as 
the  agent  of  his  wife,  was  authorized  to  receive  payment  of  the 
note,  is  inadmissible  in  evidence  on  the  trial  of  a  suit  to  enforce 
payment  of  the  note.  Berry  v.  Marshall,  244. 

11.  In  case  of  a  conflict  of  testimony  between  two  witnesses  on  oppo- 
site sides  of  the  case,  the  one  testifying  directly  the  opposite  ot  the 
other  about  a  lact,  the  opinion  of  the  judge  a  quo,  w)io  heard  both 
witnesses,  is  entitled  to  great  \7eight,  and  his  decision  as  to  the 
prepoiiderauco  of  the  testimony  will  be  followed  by  the  Supreme 
Court.  Laforet  v.  Weber,  253. 

12.  In  this  case  the  evidence  shows  that  plaintiff  kept  a  bank  account 
with  defendant;  that  the  book-keeper  of  plaintiff  kept  the  cash 
account,  made  the  deposits,  etc.,  and  that  his  relit  ion  toward  ^ 
plaintiff  were  well  understood  in  the  bank;  that  the  book-keeper 
of  plaintiff  drew  a  check  on  the  bank  for  $2500,  to  which  he 
forged  plaintiff's  signature,  which  was  an  amount  n'.ove  the  ac- 
count to  the  credit  of  plaintiff  in  the  bank;  that  notice  was  given 
by  the  bank  that  plaintiff  had  overdrawn  his  account,  who,  on 
being  shown  the  check  for  $2500,  said  he  had  not  signed  it,  but 
did  not  say  that  it  was  a  forgery.  On  seeing  his  book-keeper,  he 
reported  back  to  the  bank  that  it  was  all  right.  Subsequently  the 
book-keeper  drew  another  check  on  the  bank  for  $1700,  and  again 

forged  the  signature  of  the  plaintiff  thereto,  which  the  bank  paid  ^ 

on  presentation.  On  discovering  the  second  forgery  by  the  book- 
keeper, six  months  after  the  first,  plaintiff  denounced  the  act. 
Held — That  the  act  of  the  plaintiff  in  ratifying  the  first  act  of  for- 
gery made  by  his  book-keeper  exonerated  the  bank  from  all 
liability  for  having  paid  it;  that  his  afterward  keeping  the  book- 
keeper in  his  confidential  employ  misled  the  bank  and  threw  it  off 
its  guard ;  that,  having  approved  and  ratified  the  first  forgery,  the 
bank  was  excused  for  paying  subsequent  checks  similarly  drawn ; 
that  the  plaintiff  had  by  his  own  acts  caused  the  injury,  and  he 
must  therefore  bear  the  loss.    De  Feriet  v.  Bank  of  America,  310. 

13.  The  decision  of  this  case  involves  only  questions  of  fact  as  to  the 
relative  proportion  of  the  claims  which  had  for  their  consideration 
the  sale  of  slaves  and  the  sale  of  land  and  personal  property. 


't' 
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EVIDENCE— Continued. 

The  principles  on  which  the  present  decree  is  based  were  settled 
in  the  decision  of  the  same  case,  reported  in  21  An.  page  771,  viz: 
That  obligations  having  for  their  consideration  the  sale  of  land 
and  slaves  could  only  be  enforced  to  the  extent  of  the  ascertained 
value  of  the  land  at  the  time  of  the  sale. 

Satterfield  v.  Spurloch,  327. 

14.  The  evidence  in  tliis  case  shows  that  during  the  year  1862,  while 
Confederate  notes  were  the  only  circulating  currency  in  the  South- 
ern States,  that  B,  a  commission  merchant  in  the  city  of  New 
Orleans,  had  a  lot  of  Confederate  money  in  his  hands  to  the  credit 
of  A ;  that,  at  the  request  of  A,  B,  the  merchant,  addressed  a 
letter  of  credit  to  C,  the  creditor  of  A,  authorizing  liim  to  draw 
for  the  amount  of  the  indebtedness  of  A ;  that  C  did  draw  on  B 
for  a  portion  of  the  indebtedness  of  A,  and  received  the  amount 
in  Confederate  money*  C,  the  creditor  of  A,  now  brings  salt 
against  B  for  the  amount  of  the  indebtedness  of  A,  disregarding 
the  transactions  under  the  letter  of  credit  whereby  he  had  received 
a  portion  of  his  debt  in  Confederate  money.  Held — ^That  under 
this  state  of  facts  B,  the  merchant,  can  only  be  considered  as  the 
agent  of  A  to  pass  over  the  Confederate  money  in  his  hands 
belonging  to  A  to  his  creditor,  and  he  can  not,  therefore,  be  held 
liable  to  C  on  his  assumpsit  of  the  debt  of  A,  which  could  on]y  be 
discharged  in  lawful  currency.  West  v.  Miltenhergcr,  408. 

15.  Parol  evidence  is  inadmissible  to  contradict  or  vary  a  written 
agreement  of  the  parties.  Toiirne  v.  Maihicu,,  445. 

16.  A  written  acknowledgment  of  a  debt  by  a  deceased  person,  made 
before  his  death,  being  first  proved,  parol  evidence  is  then  admis- 
sible to  show  that  no  other  debt  was  duo  to  the  creditor  tlian  the 
one  presented.  /Succession  of  Kufjlevj  455. 

17.  A  protest  of  a  foreign  bill  of  exchange  made  by  a  foreign  notary 
is  admissible  in  the  courts  of  this  State  to  establish  presentment, 
demand  and  nonpayment,  without  proof  of  the  signature  and 
capacity  of  the  notary  being  made.  But  the  act  of  tlie  General 
Assembly  of  this  State,  which  makes  the  certificate  of  notice  by 
the  notary  competent  evidence  of  such  notice,  only  applies  to 
notaries  of  this  State.  Therefore  a  certificate  ot  notice  by  a  for- 
eign notary,  attached  to  the  protest  of  a  foreign  bill  of  cxcliange, 
is  not  sufticient  proof  in  the  courts  of  tliis  State  that  tlie  proper 
notice  was  given.  Schorr  v.  WoocUic/^  47.1. 

18.  A  party  who  brings  suit  against  another  for  cutting  and  removing 
timber  from  his  land  must  sliow — first,  that  he  is  the  owner  or 
proprietor  of  the  land;  and,  secondly,  that  a  certain  specific  num- 
ber of  trees  have  been  taken  from  his  promises,  failing  in  which 
he  can  not  be  x>ermiLted  to  recover.  Sorrel  v.  Carlin^  523. 
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19.  The  proeea  verbal  of  a  surveyor  appointed  as  an  expert  to  deter- 
mine a  boundary  line,  if  not  authenticated,  is  nothing  more  than 
a  memorandum,  and  is  not  therefore  admissible  in  evidence  as  an 
authentic  document  on  the  trial  of  an  action  of  boundary. 

Latiolais  v.  Moutony  529. 

20.  Proving  that  a  debtoF  paid  a  sum  credited  on  his  note  on  the  day 
and  date  that  the  credit  is  made  on  the  note,  is  tantamount  to 
proving  an  acknowledgment  of  the  debt.  Parol  evidence  to  estab- 
lish such  credit  is,  therefore,  inadmissible  after  the  maker  of  the 
note  has  died  and  payment  is  sought  to  be  enforced  against  his 
succession.    21  An.  300.  Pavy  v.  Egcouhas,  531. 

21.  Proving  that  a  debtor  made  a  payment  on  the  day  and  date  that  it 
is  credited  on  his  note  is  proving  an  acknowledgment  of  the  debt. 
Parol  evidcLce,  offered  to  establish  that  he  mode  the  payment  as 
credited  on  the  note,  is  therefore  inadmissible  after  the  maker  has 
died  and  payment  is  sought,  to  be  enforced  against  his  succession. 
21  An.  350.  Brouasard  v.  JBreauXf  549. 

22.  The  court  having  jurisdiction  over  the  parish  where  the  defendant 
resides  and  has  his  domicile,  has  jurisdiction  to  stay  the  execution 
of  a  judgment  that  has  been  rendered  against  him  in  another  par- 
ish. On  the  trial  of  such  injunction  to  stay  the  execution  of  the 
judgment  on  the  ground  that  it  was  rendered  without  legal  cita- 
tion, parol  evidence  is  admissible  to  show  the  fact.  A  judgment 
that  has  been  rendered  against  a  defendant  without  citation,  is  ab- 
solutely void,  and  the  fact  may  be  shown  whenever  and  wherever 
it  is  sought  to  be  enforced  against  him.        Simpson  v.  Hope,  557. 

523.  Parol  evidence  is  inadmissible  (except  to  prove  fraud )  to  contradict 
the  judicial  records  of  a  court.    3  An.  619;  12  An.  349. 

Henderson  Y.  Walmsly,.56Q. 

24.  In  an  action  to  rescind  a  sale  of  immovable  property  on  the  ground 
of  lesiou  beyond  moiety,  parol  evidence  is  inadmissible  to  prove 
that  there  was  another  consideration  whicli  entered  into  the  con- 
tract besides  that  expressed  in  the  deed.  In  such  action,  parol 
evidence  is  only  admissible  to  show  the  value  of  the  property  at 
the  date  of  the  sale*  Girod  v.  Vines,  588. 

25.  The  burden  of  proof  falls  upon  tlie  defendant,  when  he  alleges 
want  or  failure  of  consideration  of  the  note  sued  upon. 

Bervoin  v.  Q auger,  Q\7. 

26.  An  acknowledgment  of  a  promissory  note  may  be  proved  by  parol 
testimony  so  as  to  interrupt  the  current  of  prescription. 

Ludeling  v.  Boozman,  673. 
fV7.   Evidence  tending  to  show  that  the  plaintiff  admitted  that  the  de- 
fendant or  his  agent  had  settled  or  liquidated  the  indebtedness,  or 
the  greater  portion  thereof,  is  admissible  under  the  general  issue. 

Bahun  v.  Cagej  675. 
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EVIDENCE— Continued. 

28..  If  evidence  has  been  offered  and  received  on  a  former  trial,  the 
plaintiff  can  not  urge  that  he  is  taken  by  surprise  if  it  be  offered 
again.  Nor  can  the  defendant  urge  such  objection  in  case  the- 
plaintiff  has  offered  evidence  which  has  been  received  on  the 
former  trial.  The  rule  applies  with  equal  force  to  both  plaintiff 
and  defendant.  lb. 

29.  A  guaranty  is  a  promise  to  answer  the  payment  of  some  debt  or 
the  performance  of  some  duty  in  the  case  of  the  failure  of  another 
person  who  in  the  first  instance  is  liable.  It  is  the  contract  of 
suretyship  expressed  in  the  terminology  of  the  law  merchant^  and 
modified  perhaps  in  some  respects  thereby.  When,  therefore,  i& 
appears  by  the  plaintiff's  allegations  that  he  delivered  cotton  to  S.. 
on  the  guaranty  of  the  defendant;  that  the  defendant  represented 
that  S.  would  account  for  it,  and  that  plaintiff  still  holds  S.  liable 
lor  it,  a  case  is  presented  within  the  statute  of  1858,  whicli  forbids* 

.    the  reception  of  parol  evidence  to  prove  a  promise  to  pay  the  debt 
of  a  third  person.    R.  S.  1870,  2820.  Graves  v.  Scott,  690. 

30.  An  unoonditioDal  offer  to  pay  a  debt  is  such  an  acknowleclgment- 
as  will  interrupt  the  current  of  prescription.     Such  offer  or  ac- 
knowledgment may  bo  proved  by  parol  evidence. 

Wan8lcy  v.  WiUis,  70a 

31.  A  promise  to  pay  the  debt  of  a  tliird  person  can  not  be  proved  by 
parol  testimony.  Mcr3  v.  Labttsau,  747. 

EXECUTORS  AND  ADMINISTRATORS. . 

1.  A  dative  testamentary  executor,  who  has  been  appointed  accord- 
iog  to  the  laws  of  another  State  of  ttie  Union,  iu  place  of  the 
executor  named  in  the  will,  who  declines  to  serve,  can  not  be 
appointed  dative  testamentary  executor  to  administer  property  of 
the  'succession  8ituat.ed  in  this  State.  In  such  a  case  the  public 
administrator  for  the  parish  \yhcre  the  property,  belonging  to  the 
succession,  is  situated,  must  be  appointed  to  administer  it.  Re- 
vised Statutes  of  1870,  section  3677. 

Succession  of  Milton  Taylor,  22. 

2.  The  appointment  of  the  public  administrator  to  take  charge  of  a 
succession,  pending  a  contest  for  the  administration,  is  provisional 
only,  and  the  public  administrator  is  without  authority,  nor  can 
the  court  that  has  made  the  appointment,  authorize  him  to  sell  the- 
property  or  pay  the  debts  of  tlie  estate. 

Sn^icession  of  Tliomas  Snpplej  24. 

3.  To  enable  a  creditor  to  have  an  administratrix  of  a  succession 
removed  from  office,  it  must  be  alleged  and  shown  that  the  creditor 
has  been  injured  by  the  misappropriation  or  maladministration 
(by  the  administratrix)  of  the  property  or  funds  of  the  succession. 

Succession  of  Deeuirf  lOGw 
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EXECUTORS  AND  ADMINISTRATORS— Continued. 

4.  The  acknowledgment  (by  the  executor)  of  tlie  correctness  of 
notes  held  by  a  creditor  of  the  succession,  need  not  be  made  on 
the  notes  themselves,  but  may  be  made  on  a  separate  piece  of 
paper.  Such  acknowledgment,  to  work  an  interruption  of  pre- 
scription, must  in  all  cases  bo  made  in  writing. 

Warren  y.  CJiildrecs,  1S4. . 

5.  The  authority  of  an  executor  to  carry  on  a  plantation,  furnish 
it  with  supplies,  etc.,  must  be  shown,  otlierwise  the  estate  is  not 
liable  for  the  supplies  furnished  by  a  merchant  under  his  direction. 

Miltenherger  v.  !faylor,  188. 

6r  A  testamentary  executor  can  not  sue  for  the  nullity  of  a  sale  of 
real  property,  made  by  the  testator,  on  the  ground  that  the  sale  is 
fraudulent  and  simulated,  and  made  for  the  purpose  of  defrauding 
the  creditors  of  the  deceased.  The  testamentary  executor  only 
stands  in  the  place  of  and  represents  the  testator^  he  can,  there- 
fore, bring  no  action,  nor  stand  in  judgment  in  any  case  where  the 
testator,  if  alive,  could  not.  Van  Wiclde  v.  Calvin^  205. 

7.  Where  an  administratrix  has  been  appointed  alter  a  contest  for  the 
position,  she  is  allowed  ten  days  to  execute  her  bond  and  qualify. 
The  appointment  of  another  party  by  the  judge  before  the  ten 

days  has  elapsed,  is  therefore  null  and  of  no  effect. 

Succession  of  ITorlor,  396. 

8.  Where  several  parties  apply  for  the  appointment  of  dative  testa- 
mentatary  executor,  the  judge  may  exercise  a  sounil  legal  discre* 
tion  in  making  the  appointment,  and  if  the  record  discloses  nothing 
sliowing  that  the  discretion  has  been  improperly  exercised  by  the 
judge  a  quOf  his  judgment  will  not  be  disturbed  on  appeal. 

Succession  of  HuiCj  401. 

9.  An  executor  or  administrator  has  no  power  to  bind  the  estate  by 
giving  notes,  signed  officially,  for  debts  contracted  during  the  time 
of  the  administration.  If,  therefore,  the  administratrix  give  her 
notes  in  favor  of  a  merchant  for  supplies  furnished  to  carry  on  the 
plantation  after  the  succession  is  opened,  she  may  be  held  person- 
ally liable  thereon,  but  the  estate  she  represents  is  not  bound, 
because  she  has  not  the  authority  by  virtue  of  her  office  of  ad- 
ministratrix to  contract  such  debts  on  behalf  of  the  estate  she 
represents.     21  An.  286.        Carroll^  Hoy  <&  Co.  v.  Davidson^  428. 

10.   If  the  administrator  has  filed  a  classification  of  the  debts  due  by 

the  succession,  and  has  obtained  an  order  of  the  parish  court 

homologating  the  same,  then  a  creditor  whose  account  has  been  thus 

homologated  and  ordered  to  be  paid  out  of  the  funds  in  his  hands, 

,  may,  on  his  refusal,  cause  execution  to  issue  from  the  parish  court, 

j  notwithstanding  the  amount  is  above  five  hundred  dollars  or  above 

.  the  ordinary  jurisdiction  of  the  parish  court,  the  jurisdiction  of 

the  parish  court  being  unlimited  in  purely  probate  matters. 

Bay  V.  Tatum,  592. 
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EXECUTORS  AND  ADMINISTRATORS— Continued. 

11.  A  purchaser  of  a  tract  of  land  at  probate  sale  made  under  an  order 
of  a  court  of  competent  jurisdiction ,  directing  a  sale  of  all  the     . 
property  of  the  succession,  is  not  affected  by  the  failure  of  the     j 
executor  to  have  sucli  land  placed  on  the  inventory  or  to  have  it 
accurately  described  on  the  inventory.         Mitchell  v.  Levi,  630. 

12.  If  it  appear  that  gross  negligence  and  want  of  due  precaution  has  J 
characterized  the  actions  of  the  executor  in  the  manner  of  con- 
ducting the  administration  of  the  estate  he  represents  to  an  extent 
which  amounts  to  a  fraud  on  the  estate,  yet  the  purchaser  at  pro- 
bate sale,  in  good  faith  and  unconnected  with  the  fraud,  is  not 
affected  thereby  if  it  be  shown  that  the  order  under  which  he  pur- 
chased emanated  from  a  court  of  competent  jurisdiction,  and  the 
proceedings  thereunder  were  regular  upon  their  face.  Ih. 

13.  The  fact  that  one  of  two  law  partners  is  the  executor  of  an  estate, 
does  not  disqualify  the  other  member  of  the  firm  from  acting  as 
the  agent  of  a  creditor  of  the  estate.  lb. 

14.  An  administrator  is  personally  responsible  to  the  heirs  for  money 
which  he  has  received,  belonging  to  the  estate  he  represents,  if  ho 
pays  the  same  to  a  person  not  authorized  to  receive  it. 

Succession  of  Jl/arr,  718. 

15.  An  administrator  of  an  ancillarv  estate  situated  in  Louisiana, 
wliom  it  is  shown  has  acted  in  good  faith,  ought  not  to  be  inflicted 
with  the  stringent  penalties  denounced  by  statute  against  delin- 
quent administrators.  lb, 

16.  The  administrator,  in  answer  to  a  suit  to  enjoin  the  sale  of  prop- 
erty inventoried  as  belonging  to  the  succession,  may  allege  and 
show  the  simulated  cliaracter  of  the  plaintiff's  title.  If,  however, 
it  be  shown  on  trial  tliat  the  plaintiff's  title  was  fraudulent,  but 
not  simulated,  then  and  in  that  case  the  administrdtor  could  only 
have  its  nullity  pronounced  by  direct  action. 

Siiccession  of  Grant,  741 . 
EXECUTORY  PROCESS. 
1.  In  this  case  a  mortgage  creditor,  represented  by  his  executor, 
obtained  an  order  of  seizure  and  sale  of  the  property  mortgaged. 
Another  mortgage  creditor  took  a  devolutive  appeal  from  the  order 
of  seizure  on  the  ground  tliat  there  was  no  authentic  evidence  of 
the  appointment  as  executory  that  the  executor  was  not  authorized 
under  the  will  to  dispose  of  the  property,  and  that  the  sum  for 
which  the  order  was  issued  included  compound  interest.  Held — 
That  if  these  facts  were  admitted  the  third  party,  a  mortgage 
creditor,  would  not  be  injured,  because  if  he  held  a  superior  mort- 
gage he  would  be  entitled  to  the  proceeds  of  the  sale  in  full  satis- 
faction thereof;  that  if  his  mortgage  was  inferior  in  rank  he  would 
be  entitled  to  the  residue  after  paying  the  older  mortgages;  that, 
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not  being  injured  by  the  sale  of  the  property  mortgaged,  he  could 
not  therefore,  as  a  third  party,  obtain  an  appeal  Irom  the  order  of 
seizure  and  sale.  Sompayrac  v.  Byams,  273. 

2.  In  a  suit  by  executory  process  to  enforce  the  payment  of  mortgage 
notes  shown  to  be  for  a  mixed  consideration,  partly  for  lands  and 
partly  for  slaves,  an  injunction  taken  out  to  prohibit  the  sale  on 
the  ground  that  the  consideration  of  the  notes  is  illegal,  will  be 
dissolved  to  the  extent  of  the  consideration  shown  to  be  for  the 
lands,  and  maintained  for  that  portion  of  the  ccnsideration  which 
is  shown  to  be  for  slaves.    21  An.  757,  771. 

Osborn  v.  Oshorn,  476. 

3.  Before  executory  process  can  be  issued  on  notes  executed  by  an 
agent,  authentic  evidence  of  the  agency  must  be  shown. 

Gaudoz  Y.  BlanquCy  520. 

4.  In  the  examination  of  an  appeal  taken  from  an  order  of  seizure 
and  sale,  the  appellate  court. can  only  determine  whether  the  evi- 
dence presented  to  the  judge  a  quo  is  sufQcient  to  authorize  the  fiat. 

Parkerson  v.  Grundy,  5.30. 

5.  In  executory  proceedings  to  enforce  the  sale  of  mortgage  property 
belonging  to  an  absentee,  service  of  notice  of  the  order  of  seizure 
and  sale  upon  the  attorney  appointed  by  the  court  to  represent  the 
absentee  is  sufficient  to  interrupt  the  current  of  prescription. 

Williams  v.  DouglaSj  685. 

6.  If  a  mortgage  debtor  invokes  the  conservatory  remedy  of  injunc- 
tion to  stay  the  sale  ot  the  property  mortgaged,  without  shocking 
any  valid  or  legal  excuse  therefor,  he  will  be  condemed  to  pay  to 
the  seizing  creditor  the  damages  which  the  law  has  provided  in 
such  cases.  Ih. 

EXPEOPKIATION. 
I.   In  a  proceeding  for  the  expropriation  of  private  property  for  the 
use  of  a  railroad  coi  poration,  the  plaintiff  is  entitled  to  notice  of 
the  award  of  the  commissioners,  in  order  that  it  may  show  that  the 
award  is  extortionate  in  amount.     In  such  a  ca«e,  judgment  that 
has  been  rendered  on  the  report  of  the  commissioners,  without 
giving  notice  to  the  railroad  company,  will  be  reversed  on  appeal^ 
and  the  case  will  be  remanded  for  service  of  the  rule  and  for 
further  proceedings  according  to  law. 
New  Orleans,  Mobile  and  Chattanooga  Eailroad  Company  v.  Sou- 
gei'e,  803. 

EXEMPT  FROM  SEIZURE. 

I*  A  right  resulting  from  a  contract  of  labor  between  the  State  on 

the  one  hand  and  a  private  citizen  on  the  other,  is  not  liable  to 

seizure  for  the  debts  of  the  latter.    The  contract  entered  into 

between  the  State  of  Louisiana  on  the  one  hand  and  Richard  Tay- 
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EXEMPT  FROM  SEIZURE— Continned. 

lor  ou  the  other,  thereby  the  said  Richard  Taylor  bound  himself 
under  bonds  to  widen  and  deepen  the  New  Canal  and  to  keep  it  in 
repair  for  a  given  time,  for  which  the  said  Richard  Taylor  is  to 
have  and  enjoy  the  tolls  arising  from  the  use  of  said  canal  and 
shell  load  b}"  the  public,  is  a  contract  resulting  from  the  obligation 
to  perform  the  labor  of  widening,  deepening  and  improving  the 
canal,  and  the  tolls  arising  therefrom  are  not,  therefore,  liable  to 
seizure  by  the  judgment  creditors  of  the  said  Richard  Taylor. 

« 

CJuirles  Case,  Beceiver  of  the  First  National  Bank  of  New  Orleans, 
V.  Richard  Taylor ,  497. 

FRAUD. 

1.  In  an  action  by  the  creditors  to  annul  a  sale  made  by  the  sheriff 
of  the  debtor^s  property,  on  the  ground  that  the  purchaser  is  an 
interposed  person  who  took  the  title  fraudulently  for  the  purpose 
of  defeating  them,  the  declarations  of  the  debtor  before  the  sale, 
made  out  of  the  presence  of  tlie  purchaser,  which  are  not  shown 
to  be  brought  home  to  him  before  the  sale,  are  not  sufficient  to 
establish  that  he  purchased  the  property  for  the  debtor.  Fraud 
may  be  proved  by  parol  evidence,  but  unless  the  fraudulent  deela- 
rations  of  one  of  the  parties  is  shown  to  have  reached  the  otiier 
party,  and  to  have  been  the  motive  for  his  action,  the  transaction 
will  not  be  set  aside  on  the  ground  of  fraud. 

Irezevant  v.  Courtney,  628. 

*GARNISEMENT. 

1.  Plaiutiff  took  a  rule  on  defendant  to  cancel  a  note  and  erase  a 
mortgage  given  to  secure  its  payment.  The  defendant  set  up  a 
rcconventional  demand  for  money  which  he  was  forced  to  pay  as 
garnishee  in  a  suit  against  the  plaintiff  in  rule.  To  this  form  of 
l)roceeding  no  exception  was  taken.  Held — That  the  plaintiff 
could  only  be  condemned  to  pay  tlie  amount  on  the  rcconventional 
demand  which  the  defendant  was  obliged  to  pay  as  garnishee. 

Carvin  v.  Drummj  178. 

2.  No  judgment  can  be  legally  rendered  against  the  wife  on  interro- 
gatories that  have  been  served  on  her  as  garnishee,  until  she  has 
been  authorized  by  her  husband  or  the  judge  to  appear  and  make 
answer  to  the  interrogatories.  A  judgment  taken  against  her,  pro 
confessiSf  without  her  beiug  properly  authorized,  is  null. 

Delacroix  v.  Mart,  192. 

3.  In  garnishment  suits,  the  jurisdiction  is  attested  by  the  original 
demand.  If,  therefore,  the  claim  against  the  debtor  is  above  five 
hundred  dollars,  the  Supreme  Court  will  have  jurisdiction  of  the 
appeal  from  a  judgment  in  the  garnishment  process. 

Leverich  v.  IhUin,  505. 
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4.   A  jadgment  that  has  been  rendered  against  a  party  as  gamiBbee, 
after  be  bas  been  eliminated  from  the  Buit,  is  void  and  of  no  effect. 

lb. 

•5.  A  garnishee  who  has  taken  an  exception  to  the  right  of  the  plain- 
tiff to  require  her  to  answer  interrogatories,  may  appeal  from  the 
jadgnient  overruling  the  exception  if  the  amount  involved  is  suffi- 
•cient  to  give  the  appellate  court  jurisdiction.  The  fact  that  the 
garnishee  subsequently  answers  the  interrogatories  which  disclose 
a  liability,  can  not  be  construed  into  a  confession  of  iud^nsient  bo 
as  to  defeat  the  right  of  appeal. 

State  ex  reh  Tureaud  y.  Parish  Judge  of  ABcensiau,  717* 

<y.  The  salary  of  a  State  officer  can  not  be  seized  and  sold  for  debt, 
nor  can  a  garnishment  process  issue  directing  the  State  Auditor  to 
warrant  in  favor  of  a  seizing  creditor  of  an  officer  of  the  fitate  for 
the  amount  of  salary  due  him.  Wild  y,  Fergtaon,  752, 

HOMESTEAD. 
1.   The  act  of  the  twenty-second  December,  18G5,  giving  to  every 
head  of  a  family  the  right  to  hold  exempt  from  seizure  by  his 

« 

creditors  one  hundred  and  sixty  acres  of  land  and  other  personal 
efTects  as  a  homestead,  docs  not  apply  to  succession  property. 
Therefore,  if  such  property  has  passed  into  the  succession,  it  may 
be  sold  for  the  payment  of  the  debts  thereof,  notwithstanding  this 
statute.  Burnett  v.  Walker,  335. 

HUSBAND  AND  WIFE. 

1.  The  husband  who  joins  with  and  authorizes  the  wife  to  execute  a 
mortgage  on  her  paraphernal  property  for  the  purpose  of  improv- 
ing it,  can  not  afterward,  when  the  mortgage  is  souglit  to  be 
enforced,  set  up  by  way  of  defense  that  the  property  mortgaged 
was  community  property,  and  the  wife  was  without  the  power  or 
authority  to  encumber  it.  Having  signed  the  mortgage  himself, 
he  can  not  be  permitted  to  deny  or  gainsay  his  own  solemn  act. 

Stewart  v.  Boyle,  83. 

:2.  In  a  suit  by  executory  process  to  foreclose  a  mortgage  executed  by 
the  wife,  on  her  separate  property  with  the  authorization  of  her 
husband,  the  authorization  of  the  wife  by  the  husband  to  defend 
the  proceedings  is  not  necessary.  lb. 

-3.  If  the  husband  be  indebted  to  the  wife  for  paraphernal  property 
belonging  to  her,  which  he  has  received,  he  may  give  her  in  pay- 
ment for  such  property  other  property  of  his  own,  and  such  prop- 
erty so  given  •  in  payment  is  not  liable  to  seizure  for  the  debts  of 
the  husband,  but  is  to  be  regarded  and  treated  as  her  separate 
property,  Barus  t.  Bidwell,  163. 

4.  A  written  agreement  by  which  the  wife  separated  in  property 
from  her  husband  is  to  become  the  purchaser  of  property  seized 
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under  judgments  against  her  husband,  and  to  execute  her  notes  to 
the  respective  judgment  creditors  for  the  amounts  due,  is  admis- 
sible in  evidence  on  the  trial  of  a  suit  to  enforce  payment  of  the 
notes  or  note  thus  given  by  the  wife.  Parol  evidence  is  also  ad- 
missible to  show  the  circumstances  and  manner  of  completing  the 
agreement^  as  set  forth  in  the  written  instrument. 

Lehman  v.  Barrow,  185. 

.  5.  The  wife,  separated  in  property  from  her  hueband,  has  the  right 
to  become  the  purchaser  of  his  property  under  seizure  at  a  price 
sufficient  to  cover  the  judgment  against  him,  and  the  note  given 
by  her,  with  the  authorization  of  her  husband  to  sign  it,  in  pay- 
ment for  the  price,  is  binding  upon  her,  notwithstanding  it  went 
to  the  payment  of  the  debts  of  the  husband.  lb. 

6.  The  husband  is  not  bound  on  a  note  which  he  has  signed  only  for 
the  purpose  of  authorizing  his  wife  to  make  and  sign  it,  even 
though  it  be  a  joint  and  several  obligation.  The  words,  *'we 
jointly  and  severally  promise,"  are  qualified  and  restricted  by  the 
word  '' authorizing/'  placed  before  the  signature  of  the  husband 
to  the  note.  lb, 

7.  A  notarial  act  executed  by  the  wife,  whereby  she  agrees  to  post- 
pone the  rank  of  her  mortgage  on  the  property  of  her  husband  to 
that  of  a  creditor,  is  null  and  of  no  effect  as  against  her,  if  the 
evidence  shows  that  she  signed  it  under  threats  made  by  her  hns- 
bnnd.  Succession  of  Smith  v.  Smithy  240. 

8.  The  law  provides  that  whenever,  owing  to  the  mismanagement  of 
the  husband,  the  dowry  of  the  wife  is  in  danger,  or  when  the  dis- 
order of  his  affairs  induces  the  wife  to  believe  that  his  estiite  may 
not  be  sufficient  to  meet  her  rights  and  claims,  she  may  petition 
the  court  for  a  separation  of  property.  Civil  Code,  2425.  In  such 
a  case,  the  judge  must  hear  evidence  to  show  that  the  belief  of  the 
wife  that  her  rights  are  in  danger  has  a  rational  basis,  before  ho 
grants  the  order,  but  no  particular  kind  or  quality  of  evidence  is 
required.  Evidence  that  the  husband  is  possessed  of  a  large 
estate,  sufficient  in  amount  to  cover  the  wife's  claims,  if  it  be 
shown  on  the  other  band  that  he  has  met  with  heavy  losses,  and  is 
indorser,  etc.,  for  large  amounts,  will  not  justify  the  court  in 
rescinding  or  annulling  an  order  which  has  been  granted  separating 
them  in  property.  Catilk  v.  Picou,  277. 

9.  The  husband  can  not  maintain  an  injunction  to  stay  the  sale  of  his 
property,  seized  to  satisfy  a  judgment  rendered  against  him,  on 
the  ground  that  before  the  seizure  he  had  transferred  the  property 
seized  to  his  wife  in  payment  of  a  debt  which  he  owed  her.  In 
such  a  case,  if  the  wife,  whom  it  is  alleged  by  the  husband  is  the 
owner  of  the  property  seized,  does  not  complain,  the  husband  can 
not.  Bams  v.  Bidwell,  296. 
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10.  A  sale  of  a  plantation  by  the  husband  to  the  "wife  whereby  the 
wife,  in  payment,  credits  her  jndgment  against  her  husband  for  a 
portion  of  the  price  and  for  the  balance  she  assumes  and  obligates 
herself  to  pay  certain  mortgages  which  her  husband  has  placed  on 
the  plantation,  is  absolutely  null  and  Yoid,  and  conveys  no  title 
whatever  to  the  wife,  because  the  wife  is  prohibited  from  assuming 
or  contracting  to  pay  the  debts  of  her  husband.    C.  C.  1790. 

Oliver  and  Husband  v.  Dayries,  439. 

11.  In  such  a  case  the  obligation  of  the  seller  is  vitiated  as  well  as  that 
of  the  buyer,  and  the  fact  that  a  portion  of  the  price  of  the  place 
paid  by  the  wife  was  permitted  and  was  legal,  will  not  render  valid 
the  sale  so  as  to  drive  the  mortgage  creditors  to  the  direct  action 
of  nullity.  lb. 

12.  The  seizure  and  sale  by  the  mortgage  creditors  of  the  husband  can 
not,  therefore,  be  stayed  by  the  writ  of  injunction  taken  out  by 
the  wife,  founded  on  her  ownership  and  title  to  the  plantation  as 
transferred  to  her  by  her  husband.  lb. 

13.  In  a  suit  by  the  wife  for  a  separation  from  bed  and  board,  coupled 
with  a  demand  for  a  moneyed  y\  Igment,  founded  on  the  allega- 
tion that  the  husband  had  receiv  -i  and  converted  to  his  own  use 
certain  funds  which  she  had  inli<  ^ed  from  The  estate  of  her  fatlier 
and  mother,  the  marriage  contr  k'C  showed  that  from  the  date  of 
the  marriage  the  wife  retained  ii.)  administration  of  lier  separate 
estate,  and  the  evidence  show*  < I  that  the  funds  derived  from  the 
succession  of  her  father  and  mother  had  been  invested  in  certain 
property  in  her  name  and  for  her  benefit.  Held — ^That  under  this 
state  of  facts,  she  was  not  entitled  to  a  moneyed  judgment  against 
her  husband  for  moneys  alleged  to  have  been  received  by  him. 

nice  V.  lUcCj  518. 

14.  The  wife  who,  in  payment  or  part  payment  of  her  judgment 
against  her  husband,  received  a  transfer  of  a  claim  which  he 
alleges  to  be  due  him,  acquires  only  such  rights  thereto  as  the 
husband  had.  A  debtor  who  allows  his  property  to  bo  sold  under 
execution,  and  tlie  proceeds  to  be  applied  in  satisfaction  of  the 
writ,  is  thereby  concluded  from  his  right  of  action  to  recover  the 
proceeds  of  the  sale  on  the  ground  that  the  consideration  of  the 
debt,  to  pay  which  the  property  was  sold,  was  illegal.  Therefore, 
in  this  case,  the  wife  being  the  transferee  of  the  husband's  claim 
to  the  proceeds  of  the  sale  of  his  property  to  pay  a  debt  against 
him,  on  the  ground  that  the  consideration  of  the  debt  was  the  sale 
of  slaves:  Held — That  inasmuch  as  the  husband  had  made  no 
opposition  to  the  sale  and  application  of  the  proceeds  to  the  pay- 
ment of  his  debt,  he  was  barred  from  afterward  setting  up  a  claim 
thereto,  and  the  wife,  being  his  transferee,  could  only  exercise 
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such  rights  as  her  transferrer  hod  conferred  nxHm  her,  and  that  sbe 
could  not  therefore  recover.  Wailis  ▼.  Oithens*  Banky  524. 

15.  The  act  of  1855,  No.  200,  p.  254,  under  which  a  married  woman  is 
authorized  to  execute  a  mortgage  on  her  own  property  by  observ- 
ing the  formalities  therein  prescribed,  does  not  abrogate  nor  do 
away  with  tlie  rules  laid  down  in  the  Civil  Code  by  which  she  is 
authorized,  by  and  with  the  authorization  and  consent  ot  her  hus- 
band, to  mortgage  her  separate  property  for  a  debt  which  inures 
to  her  separate  use  and  benefit.  15  An.  94^  21  An.  398;  22  An. 
457.  Knight  v.  Ments,  5137. 

16.  The  liusband  is  not  incapacitated  from  testifying  that  the  debt  for 
which  his  wife  gave  a  mortgage  on  her  separate  property,  inured, 
to  her  separate  and  sole  advantage.  lb. 

17.  A  judgment  of  separation  of  property  between  the  husband  and 
wife  is  void  if  not  followed  by  a  bojia  fide  execution  thereof,  either 
by  payment  so  far  as  the  husband's  estate  can  meet  her  demands, 
which  must  appear  by  authentic  act,  or  by  an  uninterrupted  suit 
to  enforce  payment.  Spires  v.  McKelvy,  571. 

18.  If  the  wife  has  obtained  jndgmcnt  of  separation  of  property  from 
her  husband,  which  has  become  void  on  account  of  non-execution 
thereof,  she  is  at  liberty  to  disregard  it  entirely  and  commence 
proceedings  for  a  soparatiou  dc  novo.    6  An.  213.  lb, 

IMMOVABLES. 
I.  Materials  that  are  for  the  first  time  collected  together  for  the  pur- 
pose of  erecting  a  building  do  not  form  a  part  of  the  realty,  nor  do 
materials  that  result  from  the  demolition  of  a  building  any  longer 
retain  their  character  of  immovables  and  form  a  part  of  realty; 
but  where  a  building  is  torn  down  with  the  view  and  intention  of 
remodeling  and  repairing,  and  in  doing  which  the  same  materials 
are  to  be  used,  then  and  in  such  case  the  character  of  immovables 
which  the  materials  have  acquired  by  being  used  in  the  construc- 
tion of  the  first  building  is  not  lost,  and  they  are  still  immovables 
by  destination,  because  they  are  intended  to  be  used  in  the  repair- 
ing or  reconstructing  the  old  building.       Beard  v.  Duralde,  284. 

IMPUTATION. 
1.  A  owed  two  promissory  notes,  secured  by  mortgage  on  real  estate. 
After  the  first  note  was  prescribed  on  its  face,  the  administratrix 
of  the  estate  of  A  paid  it.  B,  the  holder  of  both  notes,  gave  up 
the  one  which  was  paid,  and  resorted  to  executory  process  to 
enforce  payment  of  the  other  note,  which  was  not  prescribed.  A 
enjoined  the  sale  on  the  ground  that,  having  paid  a  certain  amount 
to  the  holder  of  the  two  notes  after  the  first  one  was  prescribed 
on  its  face,  it  became  the  duty  of  the  holder  to  impute  the  pay- 
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ment  thas  made  to  the  other  note,  DOt  prescribed,  and  to  enforce 

payment  of   ^hich  the  executory  proceedings  are  now  taken. 

Held — That  in  a  case  like  this  the  burden  of  showing  that  the 

payment  was  made  through  error,  and  was  intended  to  be  applied 

to  the  payment  of  the  note  that  was  not  prescribed,  devolved  on 

the  debtor,  and  not  on  the  holder  of  the  note. 

Harrison  t.  Dayries,  216 
INJUNCTION. 

i.  Where  it  is  shown  that  an  interlocutory  judgment,  dissolving  an 
injunction,  may  work  an  irreparable  injuiy,  the  party  plaintiff  in 
injunction  is  entitled  to  have  it  reviewed  on  appeal.  Therefore,  if 
the  judge  a  quo  refuses  an  appeal  from  such  inteilocutory  decree, 
the  Supreme  Court  will,  on  application,  issue  a  mandamus,  com- 
pelling him  to  grant  the  appeal  and  send  up  the  record. 

State  ex  rel.  Bene  v.  Jtidge  of  Fourth  District  Court,  151. 

2.  A  motion  is  made  to  dissolve  the  injunction  in  this  case  on  the 
ground  that  there  was  no  affidavit  made,  as  required  by  law.  It 
appeara  that  the  order  granting  the  injunction  was  rendered  by  the 
district  judge.  It  appears,  also,  that  the  affidavit  was  made  on 
the  same  day  and  signed  by  the  party  making  it,  and  that  both  the 
affidavit  and  the  order  were  written  on  the  petition,  the  affidavit 
immediately  preceding  the  order.  The  words  ^*  sworn  to  and  sub- 
scribed before  me,"  etc.,  are  not  followed  by  the  signature  of  the 
judge.  The  order,  which  recites:  ''The  foregoing  petition  and 
affidavit  being  considered,"  etc.,  is  signed  by  the  judge.  Held — 
That  the  non-appearance  of  the  judge's  signature  to  the  jurat  was 
a  mere  omission ;  that  the  signing  ot  the  order  of  injunction,  which 
made  special  reference  to  the  petition  and  affidavit,  was  one  con- 
tinuous act,  and  that  the  judge  acted  on  the  affidavit  as  having 
been  made  before  him.    12  Bob.  132. 

Lewis  dc  Gist  v.  Daniels,  170. 

3.  An  injunction  will  not  bo  set  aside  lor  informality  or  iixegularity 
in  issuing  it,  if  it  is  manifest  from  the  record  that  the  plaintiff  in 
injunction  would  be  immediately  entitled  to  another  writ  in  case 
the  one  which  had  been  granted,  were  dissolved.  12  An.  92;  18 
An.  Ill;  21  An.  324.  Ih, 

4.  An  injunction  will  not  lie  to  stay  the  execution  of  a  judgment  on 
the  allegation  that  the  judgment  has  been  novated  by  giving  a 
note,  if  the  evidence  shows  that  the  note  was  placed  in  the  hands 
of  the  judgment  creditor  before  the  judgment  was  obtained  and 
that  the  judgment  creditor  has  offered  to  return  it  before  execution 
-was  ordered.  In  such  a  case,  the  injunction  will  be  dissolved, 
with,  damages. against  the  plaintiff  in  injunction  and  his  surety  on 
the  bond  in  soUdo.  Sallis  v.  McLeam,  192. 
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5.  In  an  appeal  taken  from  a  jadgment  dissolving  an  injunction 
without  damages,  the  surety  on  the  injunction  bond  having  no 
interest  in  the  appeal  is  not  a  necessary  party  thereto ;  therefore, 
the  appeal  will  not  be  dismissed  because  the  security  on  the  bond 
is  not  made  a  party.  Lane  v.  Eoselius,  258. 

C.  The  effect  of  a  judgment  as  between  codefendants  must  be  con- 
strued with  reference  to  the  pleadings  and  the  nature  of  the 
obligation  declared  upon.  Tlierefore^  if  the  obligation  sued  upon 
be  not  solidary  as  to  the  drawers,  yet  if  the  acceptor  is  bound  un- 
conditionally for  the  whole  debt,  he  can  not  maintain  an  injunc- 
tion to  restrain  the  sale  of  his  property  to  pay  the  same  on  the 
ground  that  liis  codebtors  are  not  being  pursued  for  their  share, 

even  though  they  be  not  bound  in  solido. 

Bams  V.  BidtDell,  296. 

7.  The  husband  can  not  maintain  an  injunction  to  stay  the  sale  of 
his  property,  seized  to  satisfy  a  judgment  rendered  against  him, 
on  the  ground  that  before  the  seizure  he  had  transferred  the  prop- 
erty seized  to  his  wife  in  payment  of  a  debt  which  he  owed  ber. 
In  such  a  case,  if  the  wife,  whom  it  is  alleged  by  the  husband  is 
the  owner  of  the  property  seized,  does  not  complain,  the  liusband 
can  not.  Ih. 

8.  The  writ  of  injunction  will  not  lie  to  restrain  the  owner  of  a  plan- 
tation from  seeking  to  annul  and  set  aside  a  contract  with  another 
person,  on  the  allegation  that  under  the  terms  of  the  contract  the 
agent  has  the  exclusive  right  to  control  the  plantation.  In  such  a 
case  the  agent  has  his  action  against  the  piincipal  in  damages  for 
violations  of  the  contract,  but  he  can  not  prohibit  him  from  pro- 
ceeding by  the  process  of  injunction.  SeUer  v.  -Fatrcr,  397. 

9.  In  the  suit  of  one  parner  against  anothier,  to  compel  the  liquida- 
tion and  settlement  of  a  commercial  partnership,  under  the  allega- 
tion that  a  third  person  (who,  it  is  admitted,  is  not  a  partner,  and 
is  in  no  manner  interested  in  or  connected  with  the  partnership 
affairs),  is  the  possessor  of  real  estate,  under  a  title  translative  of 
property  from  the  partner  who  is  called  to  account,  it  was  held 
that  the  writ  of  injunction  could  not  be  legally  issued  against  such 
third  possessor  under  such  title,  restraining  him  from  using  and 
enjoying  his  property,  pending  the  suit  for  a  settlement  of  the 
partnership,  because  in  the  first  place,  it  is  not  established  that  the 
partnership  is  indebted  to  the  complaining  partner,  and  therefore 
he  has  no  right  of  action  against  such  third  possessor,  and  conse- 
quently is  without  the  right  to  seek  the  conservatory  writ  of  in- 
junction. MeKee  v.  Griffin,  417. 

10.  An  act  of  sale  of  personal  property,  consisting  of  goods,  wares 
and  merchandise  in  a  store,  in  block,  without  fixing  a  price  or  de- 
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livery,  is  null  as  against  a  seizing  creditor,  and  a  tliird  party  who 
claims  to  have  piircliased  such  goods  before  the  seizure,  who  re- 
sorts to  the  equitable  remedy  of  injunction  to  stay  the  sale  thereof 
on  the  ground  o£  ownership  in  himself  under  his  purchase,  will  be 
condemned  to  pay  the  highest  rate  of  exemplary  damages  for  his 
abuse  of  the  equitable  remedies  which  are  given  by  the  law  to 
enable  parties  to  protect  themselves  against  unjust  attacks. 

FendUton  v.  Eaton,  435. 

11.  Defendants  obtained  injunctions  from  the  courts  of  Louisiana  pro- 
hibiting all  other  persons  from  selling  anchor  oil  in  the  State, 
predicated  on  the  ground  that  the  exclusive  right  to  sell  said  oil 
within  the  State,  which  has  been  patented  under  the  patent  laws 
of  the  United  States,  belonged  to  them.  The  injunctions  were 
dissolved  on  the  ground  that  no  patent  for  the  anchor  oil  was 
shown.  Held — That  the  defendants,  who  had  enjoined  tlie  sale  of 
a  certain  kind  of  oil  within  the  limits  of  the  State,  on  the  allega- 
tion that  they  held  the  patent  and  exclusive  right  to  sell  such  oil, 
and  having  failed  on  trial  to  show  their  exclusive  right  or  the 
patent,  they  and  their  sureties  on  the  injunction  bonds  were  liable 
in  solido  for  the  damages  caused  by  the  illegal  injunctions  thus 
obtained.  Wentzcl  v.  Bobinson,  452. 

12.  Tills  is  .an  injunction  suit  to  prevent  the  enforcement  of  a  mort- 
gage on  a  plantation  sold  by  defendant  to  plaintiff,  by  written 
notarial  act  of  sale,  ou  the  ground  that  the  consideration  of  the 
notes  given  by  plaintiff  to  defendant  was  for  the  price  of  the  salu 
of  persons  (slaves).  On  the  trial  the  plaintiff  offered  parol  evi- 
dence to  show  that  the  consideration  of  the  notes  on  which  the 
order  of  seizure  and  sale  of  the  land  had  issued  was  the  price  of 
the  sale  of  persons  (slaves).  The  defendant  likewise  offered  parol 
evidence  to  show  that  the  consideration  of  the  notes  sued  upon 
was  not  the  price  of  the  sale  of  persons  (slaves),  but  were  given 
for  a  part  of  the  price  of  the  sale  of  the  land  (plantation),  which 
was  objected  to  by  the  plaintiff  on  the  ground  that  parol  evidence 
was  inadmissible  to  explain,  contradict,  vary  or  modify  a  valid 
written  act  of  sale.  Held — That  although  the  rule  is  well  -estab- 
lished that  parol  evidence  is  not  admissible  to  explain,  contradict, 
vary  or  modify  a  valid  written  act  of  sale,  yet,  in  the  present  case, 
there  being  no  issue  before  the  court  in  relation  to  the  contract  evi- 
denced by  the  written  notarial  act  of  sale,  and  the  object  of  the 
defendant  in  offering  the  testimony  was  not  in  aid  or  explanation 
of  the  written  instrument,  but  was  offered  to  controvert  the  same 
class  or  kind  of  testimony  which  had  been  offered  by  the  plaintiff, 
it  should,  therefore,  have  been  admitted  for  that  purpose. 

Staekhouae  v.  Zunts,  481. 
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INJUNCTION— ContiDued. 

13.  Under  article  303  of  the  Code  of  Practice,  an  in  junction  will  lie 
to  restrain  the  enforcement  of  a  judgment  that  is  nnll  and  Toid 
because  it  was  rendered  in  vacation  or  out  of  term  time,  and  tlie 
injunction  will  continue  pending  the  appeal  from  such  judgment. 

Hernandes  v.  James,  483. 

14.  As  a  general  rule,  an  injunction  will  lie  in  all  cases  where  the  act 
complained  of,  if  committed,  would  give  rise  to  an  action  of 
damages.  Ih. 

15.  A  possessor  of  real  property  under  a  title  at  probate  sale  applied 
for  a  writ  of  injunction  against  the  heirs,  who  claim  the  same,  on 
the  allegation  that  he  was  the  owner.  On  trial  of  the  motion  to- 
dissolve  the  injunction,  it  was  shown  that  all  the  formalities  had 
not  been  observed  by  the  administrator  in  making  the  sale  of  the 
property,  and  that  the  purchaser  was  not  therefore  in  such  a  case 
entitled  to  the  writ  of  injunction;  Casanave  v.  Spear,  519. 

16.  A  judgment  debtor  who  refuses  to  point  out  property  when  demand 
is  made  by  the  sheriff,  thereby  loses  the  right  given  him  to  point 
oat  property  to  be  seized  under  execution.    C.  P.  646. 

DeviJle  v.  Bayes,  550. 

17.  The  fact  tliat  the  {property  of  the  judgment  debtor  has  been  seized, 
if  not  taken  possession  of  by  the  sheriff,  will  not  entitle  him  to  an 
injunction  to  stay  the  sale.    9  Rob.  182.  lb, 

18.  An  injunction  will  not  lie  to  stay  the  sale  of  property  under 'execu- 
cation  on  the  ground  of  inaccuracies  in  the  description,  if  they 
were  not  such  as  could  have  deceived  the  judgment  debtor,     lb, 

19.  The  husband  can  not  give  personal  property  to  his  wife  in  pay- 
ment of  her  judgment  against  him  after  a  seizure  by  his  judgment 
creditor  has  been  made.  But  if  the  sherifiT,  in  the  execution  of  a 
judgment  against  the  husband,  fails  to  take  the  property  into  his 
X)us8ession,  and  the  husband  afterward  gives  it  to  his  wife  in  pay- 
ment of  her  judgment  against  him,  then  and  in  that  case  the  wife 
can  successfully  enjoin  the  sale,  because  no  legal  seizure  was  made 
at  the  time  of  the  giving  in  payment.  lb, 

20.  If  a  party  has  acquired  a  domicile  in  one  parish,  and  removes 
therefrom  to  another  parish,  he  may  be  sued  and  cited  in  the 
parish  of  his  former  domicile  within  one  year  alter  he  removes 
therefrom,  unless  he  has  by  public  declaration  in  the  manner  pro- 
vided by  law  declared  the  place  of  his  domicile.  An  injunction 
will  not  lie  to  stay  the  execution  of  a  judgment  that  has  been 
rendered  by  the  confession  or  consent  of  the  attorneys  of  record 
to  the  suit,  if  the  evidence  shows  that  the  attorneys  were  author- 
ized to  file  the  answer  which  formed  the  basis  of  the  consent 
judgment.  Nor  can  the  action  for  the  nullity  of  such  judgment, 
be  maintained.  King  v.  Watts,  563. 
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21.  An  injunction  will  not  lie  to  restrain  the  execution  of  a  judgment 
on  the  ground  that  it  contaius  ille^  i  ieg  which  affect  the  validity 
of  the  judgment  itself.  Per  curiam:  If  it  be  conceded  tliat  the 
wife,  separated  in  property'  from  her  husband,  can  attack  a  judg- 
ment that  has  l>een  confessed  by  her  for  a  debt  which  she  has  con- 
tracted witli  tlie  authority  and  sanction  of  the  judge  under  the  act 
of  1855,  thou  H'jd  in  such  case  she  must  proceed  by  direct  action 
to  annul  it.  Bell  v.  Francke,  599. 

22.  An  injunction  that  has  been  issued  by  the  parish  jnilge>  acting  in 
the  place  of  the  district  judge,  will  not  be  dissolved  on  that 
ground,  if  it  be  shown  that  the  district  judge  was  absent  from  the 
pansli  at  the  time.  The  amount  of  the  bond  to  obtain  an  injunc- 
tion to  stay  the  execution  of  a  judgment  must  be  fixed  by  the 
judge  who  grants  the  order.  In  an  injunction  suit,  the  surety  on 
the  bond  is  a  party  to  the  suit,  and  is  bound  by  tlie  allegations  in 
the  petition,  the  affidavit,  etc.,  the  same  as  the  principal. 

Greoi  V.  Bxiey,  704. 

23.  The  issuing  of  a  writ  of  fieri  facias  oa  a  judgment  against  the 
city  of  New  Orleans  is  prohibited  by  statute.  An  injunction  will 
therefore  issue  restraining  the  execution  of  sucli  writ  if  it  has 
already  issued.  City  of  Neto  Orleans  v.  /  \ileff,  708. 

24.  An  injunction  that  has  issued  to  restrain  other  parties  Irom  erect- 
ing a  street  railroad  en  a  particular  piece  of  ground,  ]  rcdicated  on 
the  alleged  exclusive  right  on  the  part  of  the  petitimier,  will  be 
dissolved  and  set  aside  if  it  be  not  shown  that  he  has  such  exclu- 
sive right.  Tlie  fact  that  the  vendor  of  the  petitioner  had  acquired 
the  exclusive  right  from  the  city  of  New  Orleans  to  build  a  street 
railroad  over  the  neutral  ground  on  Canal  street,  and  afterward 
abandoned  it,  will  not  of  itself  confer  the  exclusive  right  upon  a 
third  party  who  may  obtain  permission  from  the  city  to  build  a 
road  thereon. 

I   City  Bailroad  Company  v.  Creecsnt  City  Bailroad  Company^  759. 

25.  The  judge  a  quo  is  vested  with  discretionary  power  and  authority 
to  dissolve 'an  injunction  on  bond.  The  writ  of  mandamus  will 
not  therefore  issue  from  the  appellate  court  directing  the  judga 
a  quo  to  dissolve  it  on  bond. 

State  ex  rcl.  New  Orleans  and  Havana  Steamship  and  Lottery- 
Company  V.  Judge  of  the  Eighth  District  Court,  706. 

26.  Heal  estate  in  the  possession  of  a  third  party  under  a  recorded 
title  ostensibly  valid  can  not  be  seized  by  a  judgment  creditor  of 
his  vendor,  under  the  allegation  of  fraud,  until  the  title  itself  has 
been  set  aside  by  a  direct  action.  An  injunction  will  therefore  lie 
in  favor  of  such  third  possessor  restraining  the  seizure  and  sale  hy 
the  judgment  creditor,  Fayne  v.  Graham^  771. 
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INTEREST. 
1.  Where  do  stipulation  for  interest  is  made  in  the  agreement,  only 
legal  interest  can  be  recovered  on  the  amonnti  found  to  be  due. 
The  fact  that  a  note  pledged  as  collateral  security  bears  eight  per 
cent,  interest  per  annum,  does  not  entitle  the  creditor  to  that  rate 
of  interest  on  an  obligation  that  only  draws  five  per  cent. 

Stewart  v.  Drangucty  201. 

INTERVENOR. 

1.  In  this  case  a  horse  was  in  the  possession  of  the  sheriff  under  a 

sequestration  issued  at  the  suit  of  Ware  &  Son  v.  Wilson,  in  the 
Second  Judicial  District  Court,  parish  of  Jefferson.  Burnett  in- 
tervened and  claimed  a  privilege  on  the  horse.  The  sheriff,  with 
the  consent  of  the  intervenor,  transferred  the  horse  to  a  livery 
stable  in  New  Orleans  for  safe  keeping.  The  suit  of  Ware  &  Son 
was,  by  consent,  transferred  to  the  Sixth  District  Court,  parish  of 
Orleans.  While  this  suit  was  pending  and  the  horse  under  seizure, 
the  interveuor  brought  a  separate  action  in  .  the  Fifth  District 
Court,  parish  of  Orleans,  and  obtained  judgment  on  default,  on 
which  he  caused  the  horse  to  be  seized.  Held — That  the  inter- 
venor,  having  consented  to  the  transfer  of  the  horse  to  New 
Orleans  by  the  sheriff,  and  having  caused  a  second  seizure  to  be 
made  while  lie  was  still  a  party  to  the  suit  in  which  the  first 
seizure  was  made,  he  could  not  question  the  validity  of  the  pos- 
session of  the  sheriff  under  the  first  seizure  and  all  that  he  could 
effect  by  his  execution  was  to  levy  on  tlie  property  in  the  posses- 
sion of  the  sheriff,  subject  to  the  first  seizure. 

2Iichel  V.  Sheriff  Parish  of  Orleans ^  53. 

2.  The  ])roceediDgs  instituted  against  the  Auditor  of  the  SUitc  to 
compel  him  to  warrant  in  favor  of  J.  0.  Nixon,  under  the  act  of 
the  General  Assembly  passed  March  1,  187J,  No.  32,  entitled  *' An 
Act  for  the  relief  of  J.  O.  Nixon,  late  Public  Printer,'*  is  a  suit, 
and  the  St^ite  of  Louisiana  has  the  right  to  intervene  to  prevent 
her  agent  from  being  compelled  to  do  an  act  which  she  avers  is 
unauthorized  by  law.  The  State  has,  therefore,  such  an  interest 
in  the  success  of  the  defendant  as  will  authori::e  her  to  intervene 
in  the  suit.    22  An.  36G. 

State  ex  rcl.  Salomon  &  Simpson  v.  Grahamy  403. 

3.  Intervention  is  not  the  remedy  for  a  third  party  who  claims  the 
ownership  of  property  that  has  been  released  from  seizure  by  a 
bond  given  by  the  defendant.  In  such  a  case  the  property  should 
be  pursued  in  the  hands  of  the  defendant.  A  proceeding  in  rem 
can  only  be  maintained  where  a  privilege  is  shown  to  exist  on  the 
property  seized.  Burbank  v.  Taylor,  751. 

See  Privilege. 
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INSOLVENCY  AND  INSOLVENT  PROCEEDINGS. 

1.  Obligations,  acquired  subsequently  to  the  insolyency,  can  not  bo 
pleaded  in  compensation  by  the  debtor  of  tbe  insolvent. 

Case  Y.  Cannon  and  McCan^  36. 

2.  WJiorc  judgment  has  been  given  in  tlie  court  below  for  more  than 
is  demanded  in  tlie  petition,  it  will  be  reduced  on  appeal  to  the 
amount  demanded,  and  the  plaintiff  will  be  condemned  to  pay  the 
costs  of  the  appeal.  lb. 

3.  In  case  of  insolvency,  compensation  can  not  take  place,  if  the 
debtor  of  the  insolvent  acquires  the  claim  proposed  to  be  compen- 
sated after  the  failure  of  the  insolvent.  Case  v.  Cannonj  112. 

4.  A  surrender  by  an  insolvent  and  the  acceptance  of  the  cession, 
vests  the  title  to  the  property  surrendered  in  the  creditors.  The 
insolvent  can  not,  therefore,  alter  the  surrender  is  made,  set  up 
any  claim  to  the  {property  surrendered,  founded  on  the  charge  that 
the  property  surrendered  has  been  fraudulently  sold  or  disposed 
of  by  the  syndic  of  the  creditors.  The  insolvent,  having  parted 
with  all  interest  in  the  property  by  the  surrender,  can  not  be 
heard  to  complain  of  the  illegal,  fraudulent  or  simulated  sale 
thereof  by  the  syndic.  He  can  not,  therefore,  maintain  an  action 
for  the  property  which  he  has  surrendered,  against  the  purchaser 
at  syndic's  sale,  on  the  ground  that  the  sale  made  by  the  syndic 
was  simulated,  because  ii  the  sale  by  the  syndic  be  shown  to  be 
simulated  and  null,  that  nullity  would  not  inure  to  the  benefit  of 
the  insolvent.  ^  Steih  v.  Kaiser,  337. 

5.  A  mortgage  creditor  who  participated  at  a  meeting  of  the  credi- 
tors of  an  insolvent  debtor  and  made  no  opposition  to  the  homolo- 
gation of  the  proceeding  as  agreed  upon,  is,  after  the  homologation 
by  the  judge,  precluded  from  requiring  a  sale  of  the  property  to 
be  made  for  his  benefit  on  teims  different  from  those  agreed  upon 
at  the  meeting  of  creditors.  But  if  a  mortgage  creditor  be  not 
present  at  the  meeting  of  creditors,  and  be  not  represented  therein, 
then,  and  in  that  case,  he  may,  notwithstanding  the  deliberations 
have  been  homologated  by  the  judge,  cause  the  property,  or  a 
sufficient  amount  thereof  to  pay  his  debt,  to  be  sold  for  cash. 

Frere  y.  Eoherlson,  5A) . 

6.  A  datien  en  paiement  by  an  insolvent  to  one  of  his  creditors  with  a 
view  of  giving  an  undue  advantage  or  preference  over  the  other 
creditors  may  be  annulled  at  the  suit  of  the  other  creditors,  but  in 
such  case,  if  the  debt  for  which  the  property  has  been  given  in 
payment  be  a  just  and  valid  claim,  then  and  in  that  case  he  shall 
only  lose  the  advantage  endeavored  to  be  secured  by  such  contract. 

Merchants'  Mutual  Insurance  Company  v.  Louisiana  State  Mutual 
Insurance  Company  and  The  Citisens*  Mutual  Insurance  Com- 
pany, 800. 

See  Bankruptcy. 
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ilNSURANCE. 

1.  The  iDsnrcd  is  bound  by  all  the  conditions  and  restrictions  clearly 
written  or  printed  in  the  body  of  the  policy.  Therefore^  if  he  has 
kept  certain  combustibles  and  inflammable  oils  stored  in  the  build- 
ing insured  which  were  specially  excepted  from  risk  by  the 
insurers,  and  fire  occurs,  he  can  not  recover  the  amount  or  any 
portion  of  the  insurance  from  the  company.  In  such  a  case  the 
insured  will  not  be  permitted  to  urge  that  the  exceptions  were  not 
specially  pointed  out  to  him  at  the  time  the  insurance  was  effected, 
nor  will  the  fact  that  such  exceptions  are  unusual  among  the  insu- 
rance companies  in  the  city  of  New  Orleans  avail  him.  Having 
accepted  and  taken  possession  of  the  policy,  he  is  presumed  to  bo 
familiar  with  all  its  clauses  and  provisions. 

Bccve  V.  Fhanix  Insurayiee  Company,  219. 

2.  Tlio  steamboat  Mars  took  on  board  at  New  Orleans,  in  1861,  a 
cargo  of  sugar  consigned  to  Babbitt,  Goode  &  Co.,  at  Cinciunati, 
Ohio.  Tlie  sugar  was  insured  in  favor  of  the  consignees  in  the 
office  of  the  Sun  Mutual  Insurance  Company  of  New  Orleans. 
When  opposite  the  town  of  Helena,  on  the  Mississippi  liver,  the 
boat  wns  flred  at  by  a  cannon  shot  and  brought  to  the  bank;  a 
mob  took  possession  of  the  boat  and  cargo  of  sugar,  which  became 
a  total  loss  to  the  owners.  The  insurance  company  resists  the 
payment  of  the  policy  on  the  grounds:  First — That  the  owner 
of  the  cargo  not  having  made  an  abandonment,  and  the  cargo 
not  having  been  an  immediate  total  loss,  they  were  not  enti- 
tled to  iccovcr  on  that  account.  Held — ^That  so  far  as  the  ownei^s 
were  concerned,  from  the  moment  the  sugar  was  taken  possession 
of  by  the  mob  it  becnme  a  total  loss  to  them,  and  no  net  of  aban- 
donment on  their  part  wns  necessary  to  entitle  them  to  i-ccover  on 
the  policy.  Second — That  the  taking  of  the  sugar  at  Helena  was 
a  capture  or  detention  by  the  enemies  of  the  United  States,  aud 
that  such  ctipture  or  detention  was  not  among  the  perils  insured 
against.  Held — That  it  having  been  established ^y  the  tcstinson}' 
that  the  persons  at  Helena  who  took  forcible  possession  of  the 
sugar  were  not  acting  under  any  legally  constituted  authority  of 
any  State  or  government  whatever,  but  were  acting  simply  as  a 
mob,  the  underwriters  could  not  avail  themselves  of  this  defense 
to  escape  liability  under  this  state  of  facts.  Third — That  the 
underwriters  were  not  liable  because  the  taking  of  the  sngar, 
under  the  circumstances,  is  not  included  in  either  the  special  or 
general  words  of  the  peril  clause  of  the  policy.  The  perils  are  as 
loUows:  "Of  the  rivers,  fires,  rovers,  assailing  thieves,  and  all 
other  perils  and  losses  and  misfortunes  that  have  or  shall  come  t» 
the  hurt,  detriment  or  damage  of  the  said  goods  and  merchandise 
or  any  part  thereof,  by  reason  of  the  dangers  of  the  river*"* 
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INSURANCE— Continued. 

Held— That  the  taking  of  the  sugar  by  the  mob  at  Helena  was 
covered  by  the  general  terms  of  the  peril  clause  in  the  policy; 
that  while  the  mob  at  Helena  could  not  properly  bo  classed  as 
assailing  thieves,  because  the  evidence  did  not  establish  that  it 
was  done  animo  furandi,  yet  the  acts  were  of  such  a  character 
that,  if  not  reducible  from  the  special  words  of  the  policy,  they 
were  clearly  included  within  the  general  words  at  the  end  of  the 
peril  clauso. 

Babbitt,  Goode  (£•  Co.  v.  Sun  Mutual  Insurance  Company,  314. 

3.  The  policy  of  insurance  contained  a  stipulation  as  follows i  "Id 
case  the  insured  shall  have  already  any  other  insurance  against 
loss  by  fire  on  the  property  insured,  not  notified  to  this  corpora- 
tion and  mentioned  in  or  indorsed  upon  this  policy,  this  insurance 
shall  bo  void  and  of  no  effect."  And  the  insured  takes  out  a 
cccoiid  policy  in  another  company  on  the  same  piece  of  property, 
without  giving  notice  in  the  manner  indicated  in  the  first  policy* 
Held — That  by  his  failure  to  give  notice  as  stipulated  in  the  first 
policy,  of  the  second  insurance,  ho  forfeited  his  right  to  recover 
on  the  first  policy,  the  property  insured  having  been  destroyed  by 
fire.  Ducloa  v.  Citizens^  Mutual  Insurance  Company,  332. 

4.  A  policy  ot  insurance  on  the  life  of  a  man,  taken  out  in  favor  of 
his  wite  and  children,  vests  the  rights  to  the  policy  in  them  from 
the  date  of  its  execution.  Succession  of  Kugler,  455. 

5.  The  provision  in  a  policy  of  insurance  against  an  increase  of  risk 
by  acts  of  the  insured  is  an  independent  condition  of  itself,  and  is 
not  to  be  controlled  or  limited  by  the  previous  conditions  or  speci- 
fications of  the  hazards.  Therefore  an  act  done  by  the  assured, 
although  not  included  in  the  class  of  specified  hazards,  never- 
theless avoids  the  policy  if  it  increases  the  risk. 

Diitmer  v.  German ia  Insurance  Company,  458. 
G.  In  this  case  the  assured  allowed  a  lot  of  loose  and  un baled  hay  to 
be  stored  in  the  upper  part  of  the  building  insured  without  giving 
notice  to  the  insurers.  Held — That,  although  unbaled  hay  was 
not  specially  excepted  from  the  hazards,  yet  from  its  very  nature 
the  risk  was  increased,  and  therefore  it  avoided  the  policy  on  that 
ground.  lb. 

7.  A  discrepancy  between  the  value  of  goods  destroyed  by  fire,  as 
sworn  to  by  the  insured,  and  the  value  as  proven  on  the  trial  in  a 
suit  against  the  company  to  recover  the  policy,  is  not  necessarily 
evidence  of  fraud  against  the  company  on  the  part  of  the  insured. 

Beck  Y.  Oermania  Insurance  Company^  510. 

8.  Any  agreement  made  between  the  officers  and  the  stockholders  of 
an  insurance  company  as  to  the  liability  of  the  stockholders  on 
their  stock  notes,  can  not  affect  creditors.    A  person  who  has  been 


8C8  INDEX. 


INSURANCE— Continued. 

regularly  appointed  liquidator  of  an  insurance  company,  has  tbe 
legal  right  to  sue  for  and  stand  in  judgment  in  cases  where  the 
comp<any  are  seeking  to  enforce  payment  of  tlie  stock  notes  held 
by  the  company.  Feycliaud  v.  Hood,  730. 

9.  Oue  of  the  clauses  in  tbe  policy  of  a  life  insurance  issued  by  the 
Benevolent  Aid  and  Life  lusurance  Company  of  Louisiana,  was 
that  the  insured  agreed  to  pay  into  the  treasury  of  the  association 
one  dollar  and  twenty -five  cents  upon  the  death  of  any  member, 
within  thirty  days  alter  date  of  said  death,  being  notified  thereof 
by  publication  in  one  daily  newspaper  published  in  the  city  of 
New  Orleans  in  English,  German,  and  one  in  French  for  five  con- 
secutive days.  Hold — That  under  this  clause  the  assured  was 
allowed  the  entire  thirty  days,  commencing  and  counting  from 
and  after  the  last  of  the  five  days  of  publication.  That  the  com- 
pany could  not  claim  the  forfeiture  of  the  policy  on  that  account 
until  thirty  days  after  the  last  of  the  five  days  of  publication  had 
expired. 

Wctmore  v.  Mutual  Aid  and  Benevolent  Life  Insurance  Assocla- 
iion,  770.  z 

10.  In  this  case  tlie  defendants  discounted  the  note  of  the  president 
■  of  the  Citizens'  Mutual  Insurance  Company,  and  took  in  pledge  as 
collateral  security  the  stock  of  the  Citizens'  Bank,  owned  by  the 
company.  The  proceeds  of  the  note  went  to  the  benefit  of  the 
insurance  company,  to  the  knowledge  and  with  the  consent  of  tlio 
board  of  directors.  Held— That  waiving  the  question  as  to 
whether  the  president  of  the  insurance  company  had  the  right  to 
pledge  the  stock  owned  by  the  company,  yet  the  knowledge  of  and 
the  acquiescence  in  the  pledge  and  the  receipt  of  the  proceeds  by 
the  board  of  directors,  amounted  to  a  ratification  of  his  acts,  and 
the  company  was  thereby  bound.  Bczou  v.  Pike,  7SS, 

JUDGMENT. 

1.  The  room  or  place  where  the  court  usually  holds  its  sessions  is  not 
sacramental.  Therelore,  court  may  be  opened  and  held  in  the 
room  commonly  used  as  a  clerk's  oftlce,  and  the  decrees  and  judg- 
ments, rendered  in  such  room  or  X)lace,  will  not  be  void  on  that 
account.  SmUJi  v.  Jones,  4.3. 

2.  Each  State  of  the  American  Union  must  give  the  same  eflcct, 
within  its  limits,  to  the  judicial  decrees  of  every  other  State, 
which  such  decrees  have  in  the  State  where  thev  are  rendered. 
Constitution  of  the  United  States,  Art.  4,  Sec.  L 

McLaren  v.  Kelilcr,  80. 

3.  Tlierefore,  a  judgment,  final  and  conclusive  in  the  Stale  in  which 
it  was  rendered,  is  final  and  conclusive  in  this  State,  and  a  judg- 
ment without  efiect  in  tiie  State  iu  which  it  was  rendered,  is  with- 
out effect  here.  Ih. 
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4.  The  courts  of  the  State  in  which  a  judgment  of  a  court  of  another 
State  is  Bought  to  be  enforced,  have  a  right  to  inquire  how  far  the 
judgment  presented  may  be  conclusive  in  the  State  in  which  it 
was  rendered.  And  in  determining  this  question  tlie  courts  of  this 
State  will  require  that  the  whole  record  of  the  proceedings  be 
produced  under  which  the  judgment  was  obtained,  in  order  to 
sliow  how  far  it  may  be  conclusive.  lb. 

5.  If  a  judj;mcnt  of  the  inferior  jurisdiction  of  anotlicr  State  has 
been  appealed,  and  tlie  Supreme  Court  has  pronounced  a  final  judg- 
ment thereon,  and  the  judgment  or  demand  passed  upon  is  sought 
to  be  enforced  in  this  State,  the  record  or  proceedings  of  the 
Supreme  Court,  being  the  final  judgment  in  the  cause,  is  the 
proper  transcript  to  present  to  enable  the  courts  of  this  State  to 
ascertain  how  far  it  is  conclusive  in  the  State  where  it  was  ren- 
dered, lb. 

G.  The  rensons  given  by  the  court  for  judgment  form  no  part  of  the 
judgment  itself,  and  the  judge  of  the  lower  court  is  not  bound  by 
any  expressions  used  by  the  Supreme  Court  outside  ot  the  decree. 
Therefore,  the  decree  of  the  Supreme  Court  which  remands  the 
cause  to  be  proceeded  with  according  to  law,  can  not  be  taken  by 
the  judge  a  quo  as  finally  deciding  the  questions  at  issue  between 
the  parties.  Davidson  v.  Carroll,  Hoy  <&  Co.,  108. 

7.  A  judgment  that  has  been  signed  by  the  judge  alter  the  lapse  of 
three  judicial  days  from  its  rendition,  can  not  be  opened  by  a  new 
trial.  C.  P.  558,  The  remedy  ot  the  party  aggrieved  in  such  a 
case  is  by  appeal.  Succession  of  Carraby,  110. 

8«  A  judgment  can  not  be  annulled  by  direct  action  for  any  alleged 
vice  of  lorm  in  the  mode  ot  proceeding.  It  can  only  be  annulled 
by  such  action  for  one  of  the  three  classes  of  vice  of  form  con- 
tained in  article  COG  of  the  Code  of  Practice,  viz:  First,  where 
the  judgment  debtor  could  not  stand  in  judgment;  second,  where 
the  judgment  debtor  had  not  been  cited;  third,  where  the  court  is 
without  jurisdiction  ratione  materiw.  Therefore,  if  the  judge  a  quo 
has  rendered  judgment  on  default  in  a  damage  suit  without  the 
intervention  ot  a  jury  as  required  by  article  ^13  of  the  Code  of 
Practice,  such  alleged  vice  of  form  may  be  remedied  by  appeal, 
but  the  judgment  can  not  be  annulled  by  direct  action. 

Blanch  v.  Speclcman,  14G. 

9.  In  a  proceeding  under  the  act  of  tliirtieth  of  April,  1853.  to  revive 
a  judgment,  the  question  whether  the  judgment  was  rendered  on 
insufScient  evidence,  can  not  be  inquired  into. 

Drogre  v.  Moreau,  173. 
10.   The  failure  to  cite  a  party  in  her  proper  capacity  in  a  suit  to  re- 
vive a  judgment  will  render  void  the  judgment  of  revival.    Thera- 
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fore,  if  it  be  shown  tbat  the  jadgment  of  revival  is  nail  because 
no  proper  and  legal  citation  was  served  on  the  defendant,  the  heirs 
who  have  appeared  in  the  suit  by  way  of  intervention,  may  plead 
that  it  is  prescribed  becaase  it  has  not  been  revived. 

Hqpgood  v.  Dawson^  179. 

11.  A  jud<  ment  homologating  nn  administrator's  account  and  tableaux 

belore  the  lapse  of  ten  days  after  citation,  is  a  nullity. 

Succession  of  Cordeviolle,  297. 

12.  A  judgment  recognizing  the  widow  as  legatee  under  the  will, 
nui«t  conlorm  to  those  provisions  in  the  will  which  award  the 
legacy.  lb. 

13.  A  judgment  that  has  been  rendered  on  default  on  a  citation  that 
has  been  served  on  a  third  party,  whom  it  is  neither  alleged  nor 
shown  was  the  agent  of  the  defendant  at  the  time,  is  null  and 
void,  and  the  nullity  will  be  so  declared  on  appeal. 

Jones  V.  JoneSj  304. 

14.  Prescription  does  not  run  against  the  action  to  annul  a  judgment 
that  has  been  rendered  against  a  person  incapable  of  standing  in 
judgment.  C.  P.  612.  The  confession  of  judgment  by  a  minor  is 
a  nullity  which  dates  from  its  rendition,  and  the  subsequent  ac- 
know'ledgment  of  liability  under  the  judgment  after  he  becomes 
of  age,  will  not  render  valid  the  judgment  which  is  void  from  the 
date  ot  its  rendition.  De  Moss  v.  Cobb,  336. 

15.  Judgments  of  the  Supreme  Court,  whether  affirming  or  reversing 
the  judgments  appealed  from,  must  be  sent  back  to  the  inferior 
court  for  tiicir  execution.  C.  P.  915.  The  objection  that  the  exe- 
cution did  not  issue  on  the  judgment  of  the  Supreme  Court,  can 
not  theieiore  be  urged  by  the  deleudant  in  execution. 

Wells  V.  JHerZf  392. 

16.  A  judgment  that  has  been  rendered  on  a  citation  addressed  to  and 
served  upon  a  partner  of  the  defendant,  in  a  partnership  not 
alleged  or  shown  to  be  commercial,  is  an  absolute  nullity  for  want 
of  citation.  An  hypothecary  action  to  recover  real  estate  encum- 
bered by  a  judicial  mortgnge  resulting  from  the  recording  of  such 
judgment,  will,  therefore,  iail,  because  the  judgment  being  abso- 
lutely null  ioT  want  of  citation,  the  accessory  obligation  arising 
therefrom  falls  with  it.  Stevenson  v.  Eiser,  421. 

17.  A  judgment  rendered  out  of  term  time,  on  a  mle  taken  against  a 
surety  on  an  nppeal  bond,  is  null  and  void,  although  it  be  rendered 
in  open  couit  and  signed  by  the  judge  while  on  the  bench. 

Hernandez  v.  James;  483. 
1    18.   One  judgment  creditor  may  attack  the  judgment  of  another  cred- 
itor ot  the  common  debtor  and  show  its  nullity  on  the  ground  that 
its  consideration  was  based  on  an  obligation  given  for  the  sale  of 
slaves*  Smith  y.  Hendersonf  649. 
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19.  A  judgment  that  has  been  given  predicated  on  a  slave  contract  or 
a  slave  consideration  is  null  and  void,  and  its  enforcement  or  exe- 
cution by  the  court  that  rendered  it  is  prohibited  by  article  128  of 
the  Constitution  of  1868.  Article  149  of  the  Constitution,  which 
declares  all  judgments  valid  and  binding  which  were  rendered  by 
the  courts  of  tlio  State  during  the  i>eriod  of  the  late  civil  war,  only 
gives  validity  to  such  judgments  as  were  based  on  a  lawful  con- 
sideration. It  having  been  first  settled  by  the  highest  judicial 
tribunal  of  the  State,  and  afterward  enacted  into  the  organic  law 
by  the  convention  which  framed  the  Constitution,  that  an  obliga- 
tion or  contract  predicated  on  slaves  was  illegal  and  void,  it  is 
therefore  held  that  judgments  of  Inferior  courts  which  were  ren- 
dered before  those  decrees  and  enactments  were  made,  based  on 
contracts  or  obligations  for  the  sale  of  slaves,  were  absolutely  null 
'  in  themselves,  and  that  all  such  judgments  are  included  in  the 
prohibition  of  article  128  of  the  Constitution.  IK 

See  Citation. 
See  Puescriptioit. 

JTJDICIAL  SALE. 

1.  A  seizing  creditor  can  not  disregard  a  sale  of  an  interest  in  a  store, 
on  tbe  ground  that  it  is  made  in  fraud  of  the  rights  of  creditors. 
Austin,  Tltoi-pe  d  Co,  v.  Da  Boclia,  Becker  &  Co.,  44 

52.  Before  ho  can  maintaiu  a  seizure  in  suclt  a  case,  the  sale  must  be 
declared  null  by  direct  aciion.  The  rule  is  different  in  a  case  of 
simulation.  In  the  latter  case  seizure  may  be  made  and  the  prop- 
erty sold  without  reference  to  the  sale.  lb 

tJ.  A  bona  fide  purchaser  of  an  interest  in  a  store,  whereby  she  be- 
comes a  partner  in  commendiim,  does  not  lose  her  rights  by  dccliniDg 
to  enjoin  the  sale  of  the  store  which  is  under  seizure.  The  rights 
of  a  partner  in  commendum  may  be  enforced  as  well  by  third  oppo- 
sition against  the  proceeds  of  the  sale.  But  in  the  latter  case  the 
amount  which  the  property  brought  at  sheriff's  sale,  will  be  taken 
as  the  basis  on  which  the  proceeds  are  to  be  distributed,  unless  it 
be  shown  that  there  was  fraud  or  other  ill  practices  in  the  sale 
wliich  led  to  the  sacrifice  of  the  property  lb. 

4.  The  privileges  existing  on  the  stock  of  goods  for  the  salaries  of 
clerks,  which  have  been  ascertained  and  recognized  by  third  oppo- 
sition, will  be  first  paid  out  of  the  proceeds  of  the  sale  of  the 
property  by  the  slieriff,  unless  as  in  this  case  the  partner  in  cam- 
mendum  expressly  assumed  to  pay  them.  lb, 

i5.  These  privileges  of  clerks  for  salaries  on  the  goods  in  the  store  are 
not  lost  or  impaired  by  a  simulated  sale  and  transfer  ot  the  store 
to  other  parties,  nor  does  the  taking  of  a  note  by  a  clerk  for  his 
salary  novate  the  debt  nor  destroy  the  privilege.  lb. 
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6.  The  Citizens'  Bank  became  the  owner  of  a  plantation  by  purchase 
at  marshal's  sale.  The  deed  of  the  marshal  conveyed  so  much 
land,  together  with  all  the  buildings  and  improvemcntSy  stock, 
cattle,  carts,  mules,  etc.         (Htizeiia'  Bank  r.  Grand  &  Co.,  141. 

7.  Twelve  mules  were  afterwards  seized  on  the  plantation  by  the 
sheriff,  under  a  fieri  facias,  at  the  suit  of  L.  Grand  €l  Co.  v.  J.  C 
Patrick,  as  the  property  of  the  judgment  debtor.  J.  C.  Patrick 
was,  at  the  time  of  the  marshal's  sale  and  afterwards,  the  manager 
on  the  place.  The  bank  enjoined  the  seizure  on  the  ground  that 
the  mules  seized  were  attached  to  the  plantation  at  the  time  of  th& 
sale,  and  passed  to  it  with  the  place  by  purchase.  Held — That 
under  this  state  of  facts  the  burden  of  showing  that  the  mules, 
seized  as  the  property  of  Patrick,  were  attached  to  the  plantation 
and  passed  with  the  sale  thereof  as  a  part  of  the  realty,  devolved 
upon  the  bank,  failing  in  which  the  injunction  must  be  dissolved. 

lb. 

8.  In  a  suit  for  partition  of  a  body  of  land  belonging  to  a  succession, 
the  court  appointed  experts,  who  reported  that  the  land  could  not 
be  divided  in  kind  without  great  injury.  Both  parties  assented  to 
the  report,  and  desired  a  sale  in  block.  The  court  a  qua  relnsed 
to  homologate  the  report,  and  decreed  a  division  in  kind.  The 
plaintiff  appealed,  and  the  defendant  admitted  in  the  appellate 
court  that  the  property  could  not  be  divided  in  kind  without 
serious  injury  to  all  parties.  Held — That  the  judge  a  quo  should 
have  decreed  a  sale  in  order  that  a  partition  of  the  proceeds  might 
be  made,  but  that  in  making  the  sale  the  provisions  of  article  135 
of  the  Constitution  must  be  observed,  and  tliat  the  lands  must  be 
sold  in  lots  of  not  less  than  ten  nor  more  than  fifty  acres  each. 

Loyd  V.  JLoyd,  231. 

9.  A  sale  of  real  property  belonging  to  a  succession,  under  a  decree 
of  a  competent  court,  wiU  not  be  held  to  be  an  absolute  nullity  on 
account  of  irregularities  in  the  mortuary  proceedings  which  lead 
to  the  granting  the  order.  In  such  a  case  the  claimant  under  an 
adverse  title  must  first  cause  the  sale  to  be  annulled  by  direct 
action.    19  An.  353.  Barhee  v.  Perkins,  331* 

10.  A  seizure  of  a  judgment  or  a  suit  may  be  made  by  the  sheriff, 
untlcr  a  writ  of  fieri  facias,  without  resorting  to  the  circuitous 
process  of  garnishment.  C.  P.  612.  The  act  of  1839,  authorizing 
the  garnishment  process  in  certain  cases,  is  only  cumulative,  and 
does  not  interfere  with  or  supersede  the  regular  process  of  seizure 
and  sale  of  incorporeal  rights  under  a  writ  of  fieri  facias,'  A  writ 
of  injunction  will  not  therefore  lie  to  restrain  the  sheriff  from 
selling  a  judgment  that  has  been  seized  under  a  writ  of  fieri  facias 
on  the  ground  that  the  judgment  which  has  been  seized  has  not 
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been  signed  by  the  judge,  nor  will  it  lie  because  an  appeal  has 
been  taken  from  the  judgment  which  has  been  seized.  The  sale 
of  the  interest  of  a  party  in  a  judgment  may  be  made  as  well  at 
public  auction,  under  the  seizure,  as  by  private  conventional 
agreement  of  the  parties.  Safford  v.  Maxtoell,  345. 

11.  A  purchaser  of  property  sold  under  an  order  of  the  court  to  affect 
a  partition  of  community  property  between  the  surviving  partner 
and  the  heirs,  may  be  compelled  to  comply  with  his  bid,  if  the 
record  shows  that  all  the  formalities  required  by  law  have  been 
complied  with  in  making  the  sale.         Succession  of  Toung,  336. 

12.  A  judicial  sale  of  cotton  made  during  the  late  war,  while  Confed- 
erate notes  was  the  only  currency  in  circulation  at  the  place  where 
it  was  made,  is  protected  by  article  149  of  the  Constitution  of 
18G8.  Such  a  sale  is  not  therefore  void  because  the  price  bid  and 
paid  into  the  hands  of  the  sheriff  by  the  purchaser  was  Confed- 
erate treasury  notes.  Hastings  v.  Brantley,  610. 

See  Succession* 
See  Community. 
'  See  Sale. 

JURIES  AND  JURORS. 

1.  Tlte  fact  that  a  person  was  called  to  serve  as  a  talisman  on  a*  jury 
in  a  criminal  trial,  who  had  been  exempted  from  serving  on  the 
regular  paocl,  did  not  vitiate  the  jury.  JPer  curiam:  Such  a  juror 
might  have  served  on  the  regular  panel,  if  he  had  chosen  to  waive 
his  exemption.  State  v.  MorningstaVf  8. 

•t.  A  juror  who  does  not  speak  or  understand  the  English  language 
may  be  challenged  by  the  State,  and  excluded  by  the  judge, 
although  he  bo  a  qualified  elector  and  possess  all  the  legal 
requisites  to  constitute  him  a^  good  juror.  The  accused  is  not  de- 
prived of  any  right  or  privilege  by  excluding  him  from  the  panel. 

State  V.  FusJt,  14. 

3.  A  juror  who  does  not  understand  the  language  in  which  the  pro- 
ceedings are  conducted,  is  as  much  an  unfit  person  to  sit  on  the 
trial  as  though  he  was  infirm,  or  incapable  of  rendering  such 
services,  and  the  State,  as  well  as  the  accused,  may  have  him 
excluded  by  challenge  for  cause.  lb, 

4.  A  juror  who  has  formed  an  opinion  based  on  common  rumor  with- 
out any  i>rejudice  or  bias  against  the  accused,  is  not  disqualified 
from  sitting  on  the  trial.  State  v.  Caulfieldf  148. 

5.  After  the  accused  has  been  indicted  and  pleaded  not  guilty,  it  is 
too  late  to  urge  his  right  to  a  preliminary  examination  before  a 
committing  magistrate.  2b. 

6.  Questions  of  fact,  as  to  whether  certain  witnesses  who  testified  on 
the  trial,  had  sworn  falsely,  can  not  be  noticed  on  appeal.  Con- 
stitution, art.  74.  lb. 

110 
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7.  The  fact  tbat  alcoholic  liquors  were  furnished  the  jury,  to  be  used 
by  them  for  refreshment,  while  sitting  on  a  protracted  trial,  does 
not  vitiate  their  verdict,  nor  is  this  fact  of  itself  good  cause  for  a 
new  trial.  lb, 

8.  The  presence  of  the  sheriff  or  his  deputies  in  the  jury  room  during 
the  trial  is  not  misconduct,  and  the  sheriff  did  nothing  more  than 
his  duty  in  procuring  a  change  of  clothing  for  the  jurors  during 
the  trial,  which  lasted  five  days.  lb. 

9.  The  deposit  of  the  venire  with  the  clerk  and  posting  it  up  in  the 
clerk's  office  on  the  first  day  of  the  term,  are  a  sufficient  com- 
pliance with  the  law  requiring  it  to  be  filed  in  the  clerk's  office  on 
that  day.  lb. 

See  Criminal  Law  and  Cbiminal  Paoceedinos. 

JURISDICTION. 

1.  After  d  suspensive  appeal  has  been  granted  and  the  bond  has  been 
given  and  filed,  the  junsdiction  of  the  judge  a  quo  over  the  case 
is  limited  to  testing  the  solvency  and  sufficiency  of  the  surety  on 
the  bond.    21  An.  152.  « 

State  ex  reL  Beehe  v.  Judge  of  the  Second  District  Court,  31 . 

2.  The  judge  a  quo  is,  therefore,  not  competent,  after  ho  has  granted 
a* suspensive  appeal  and  fixed  the  amount  of  the  bond,  to  make  an 
order  declaring  the  appeal  devolutive  only  on  the  ground  that  the 
bond  is  insufficient  in  amount  for  a  suspensive  appeal.  But  the 
remedy  of  the  appellant  in  such  a  case  is  by  a  writ  of  prohibition, 
and  not  by  mandamus.    21  An.  113.  lb. 

3.  The  judgment  rendered  in  the  court  below,  without  the  question 
of  jurisdiction  having  been  raised,  is  no  bar  to  the  action  of  nullity 
before  the  same  court  for  the  want  of  jurisdiction.  Nor  can  the 
dismissal  of  the  appeal  by  the  Supreme  Coart  for  want  of  jurisdic- 
tion be  urged  as  res  judicata  against  the  action  of  nullity  in  the 
lower  court  for  want  of  jurisdiction  there. 

Price  v.  Cummings,  209. 

4.  If  the  court  has  jurisdiction,  the  informalities  prior  to  a  decree  of 
sale  of  succession  property  are  cured,  and  the  purchaser  is  pro- 
tected against  such  irregularities.  But  if  property  be  sold  under 
such  decree  that  belongs  to  another,  and  does  not  belong  to  the 
succession,  then  and  in  that  case  the  owner  of  such  property  can 
not  be  precluded  from  showing  the  facts  and  recovering  his  own. 

Beckliam  v.  Hendersorij  446. 

5.  The  sale  of  property  which  has  been  seized  by  the  Marshal  of  the 
United  States,  under  a  writ  of  fieri  facias  which  has  issued  from 
the  Circuit  Court  thereof,  can  not  be  enjoined  by  a  State  Court,  on 
the  allegation  of  a  third  party  that  the  property  seized  belongs  to 
him,  and  is  not  that  of  the  defendant  in  the  suit  under  which  the 
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fi.  fa,  issued.  In  all  cases  of  tbis  kind  the  court  which  issued  the 
original  process  by  which  the  seizure  was  made,  has  the  exdusiye 
right  to  determine  its  jurisdiction  in  the  case. 

Brooks  V.  Montgomery,  450. 

6.  From  and  after  the  passage  of  the  act  creating  the  Eighth  District 
Court  for  the  parish  of  Orleans,  the  other  district  courts  of  the 
parish  were  divested  of  all  jurisdiction  over  cases  in  which  exclu- 
sive jurisdiction  was  given  to  the  Eighth  District  Court*  The 
signing  of  a  judgment  in  an  injunction  suit  by  the  judge  of  the 
Sixth  District  Court,  after  the  passage  of  the  act  creating  the 
Eighth  District  Court,  is  therefore  null  and  without  legal  effect, 
because  the  Sixth  District  Court  was  divested  of  jurisdiction  over 
tlie  case.  HoyU  v.  New  Orleans  City  Railroad  Company,  502. 

7.  The  district  court  has  jurisdiction  of  a  cause  against  a  succession 
if  the  amount  exceeds  five  hundred  dollars,  and  also  to  declare 
that  the  vendor's  lien  exists  on  the  property  sold  to  the  deceased. 
But  in  the  setllement  of  the  succession  the  parish  court  is  not 
divested  of  its  jurisdiction  by  such  judgment. 

Thompson  v.  Comeau,  555. 
See  State  Courts. 

LANDLORD  AND  TENANT. 

'1.  Failure  to  pay  the  rent  as  it  becomes  due,  is  sufficient  cause  to 
authorize  the  provisional  seizure  of  the  tenant^s  property.  The 
fact  that  the  landlord  has  abated  former  installments  of  the  rent 
at  the  request  of  the  tenant,  furnishes  no  reason  why  he  should  bo 
deprived  of  the  legal  process  to  enforce  its  payment  promptly  in 
the  future.  Shiff  v.  Szekkl,  382. 

See  Lease 

LAWS. 

1.  The  act  of  the  General  Assembly  approved  sixteenth  of  March, 
1870,  authorizing  tlie  payment  of  the  floating  debt  of  the  State  by 
the  negotiation  of  State  bonds  at  a  fixed  rate  or  by  funding  the 
warrants  of  t)ie  State  in  bonds  at  a  fixed  rate,  which  created  a 
board  of  liquidators,  with  power  to  sell  the  bonds,  not  below  a 
fixed  rate,  within  a  given  time,  did  not  make  it  peremptory  on 
said  board  to  sell  said  bonds  at  that  rate,  if  a  higlier  price  could 
be  had,  nor  did  it  prohibit  the  sale  of  the  bonds  after  the  limita- 
tion had  expired,  provided  they  realized  the  price  fixed  in  the  act. 
Therefore,  the  board  of  liquidators  having  left  to  them  a  discre- 
tion as  to  whether  they  would  sell  the  bonds  or  not,  and  as  to  the 
time  of  sale,  can  not  be  compelled  by  mandamus  to  exchange 
bonds  authorized  to  be  issued  by  this  act  for  warrants  held  by  the 
creditors  of  the  State.  The  doctrine  heretofore  announced  by  this 
court  is  reaffirmed  in  this  case — that  a  mandamus  will  never  issue 
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to  compel  a  pablic  officer  to  perform  a  ministerial  act  where  the 
law  creating  or  requiring  such  duty  to  bo  performed  by  the  officer 
allows  him  a  discretion  either  in  the  manner  or  the  matter  of 
doing  it.  State  ex  rel,  Burnett  v.  Warmoth,  76. 

2.  A  contract  made  with  a  levee  inspector  of  a  parish  to  construct  a 
levee,  under  an  ordinance  of  the  police  jury,  is  not  affected  by  the 
subsequent  repeal  of  the  ordinance.      Kennard  v.  Laf argue,  168. 

3.  The  act  No.  312  of  1855,  conferring  authority  on  the  police  juries 
of  all  the  parislies  of  the  State  to  pass  all  such  ordinances  as  they 
may  deem  necessary  relative  to  roads,  levees,  bridges  and  ditches, 
is  not  repealed  by  the  act  of  the  seventeenth  of  February,  1866, 
entitled  '*An  Act  to  ratify  the  appointment  of  levee  commissioners 
previously  made  by  the  Governor  of  the  State,  and  to  continue 
their  functions."  This  act  only  repealed  such  parts  of  the  act  of 
1855  as  conflicts  with  its  provisions.  Therefore  the  police  jury  of 
the  parish  of  Avoyelles  was  authorized  by  the  act  of  1855,  not- 
withstanding the  act  of  1866,  to  pass  an  ordinance  authorizing 
certain  levees  within  the  parish  to  be  built  and  to  bind  the  parish 
for  the  payment  of  the  cost  of  building  the  same.  lb. 

4.  Tlie  act  of  the  General  Assembly  of  1865,  No.  52,  granting  to  cer- 
tain individuals  named  therein  the  right  to  cut  a  canal  through 
the  territory  of  the  State  of  Louisiana  and  to  use  the  lands  con- 
tiguous thereto  for  the  term  during  which  the  canal  is  to  be 
enjoyed  by  the  grantees,  after  which  the  lands  are  to  revert  to  the 
State,  is  cot  a  giving  of  State  aid  within  the  meaning  of  article 
112  of  the  Constitution  of  1864.  Nor  is  the  right  given  the  grantees 
by  the  act  No.  52  of  1865  to  acquire  the  lands  drained  by  the 
canal  a  giving  of  State  aid.  This  latter  clause,  conferring  on  the 
grantees  the  right  to  acquire  the  lands  drained  by  the  canal,  only 
confers  a  pre-emption  or  preference  on  the  grantees  over  other 
persons  to  acquire  certain  lands.  This  act  does  not^  therefore, 
violate  article  112  of  the  Constitution  of  1864,  which  was  in  force 
at  the  time  it  was  passed.  The  act  of  1865,  No.  32,  while  it  con- 
fers certain  rights  and  privileges  on  the  individuals  named,  does 
not  constitute  them  a  judicial  person.  It  is  not,  therefore,  in 
violation  of  article  121  of  the  Constitution  of  1864,  which  prohibits 
the  Legislature  from  creating  a  corporation. 

State  ex  rel.  Belden,  Attorney  General^  v.  Burgess,  225. 

5.  The  act  of  the  General  Assembly  of  Louisiana,  approved  -February 
21, 1870,  extending  the  aid  of  the  State  to  the  New  Orleans,  Mobile 
and  Texas  Kailroad  Company,  is  a  contract  between  the  State  and 
the  company.  In  granting  State  aid  to  this  company  to  enable  it 
to  construct  the  road  through  her  limits,  the  Legislature  was  evi- 
dently influenced  from  motives  of  pablic  policy,  and  the  aid  given 
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can  not  therefore  be  regarded  as  a  Bimplo  donation  to  a  private 
corapany.  ' 

State  ex  rel.  New  Orleans,  Mobile  and  Texas  Bailroad  Company  v. 
James  Graham,  Auditor,  622. 

6.  The  effect  of  the  third  amendment  to  the  Constitution  of  the  State, 
which  forbids  the  increase  of  the  State  debt  beyond  the  sum  of 
twenty-five  millions  of  dollars,  is  not  retroactive.  The  Legisla- 
ture granted  the  State  aid  to  the  New  Orleans,  Mobile  and  Texas 
Railroad  Company  from  motives  of  public  policy  before  the  adop- 
tion of  the  third  amendment  to  the  Constitution,  limiting  the  State 
indebtedness.  Held — That  this  grant  of  State  aid,  being  a  con- 
tract with  the  company  which  was  made  before  the  amendment  to 
the  Constitution  was  adopted  proliibitiug  the  increase  of  the  State 
debt  above  twenty-five  millions  of  dollars,  and  being  made  in  the 
public  interest,  this  aid  can  not  now  be  withheld  by  the  State, 
notwithstanding  its  indebtedness  has  reached  the  limit  imposed 
by  the  Constitution.  lb, 

7.  If  au  act  of  the  General  Assembly  provides  that  it  shall  take  effect 
from  and'  after  its  passage,  the  fact  that  it  has  not  been  promul- 
gated iu  the  official  journal  as  required  by  law,  will  not  abridge 
or  affect  in  any  manner  the  rights  acquired  under  it.  An  attach- 
ment bond  which  has  been  given  in  conformity  to  law  before  such 
law  lias  been  i)romulgated  by  publication  in  the  official  journal,  is 
not  tlierefore  void  if  the  law  under  which  it  was  given  directs  tliat 
it  shall  take  efi'ect  from  and  after  its  passage,  even  though  the 
bond  be  not  iu  conformity  with  former  existing  laws  on  the  subject. 

TJiomas  v.  iScott,  C89. 

8.  If  a  law  lias  been  regularly  promulgated  according  to  the  forms 
of  the  Constitution,  its  invalidity  will  not  be  examined  or  passed 
upon  by  the  judiciary  on  alleged  irregularities  or  informalities 
committed  by  the  General  Assembly  in  passing  it,  nor  will  parol 
evidence  be  received  to  show  that  the  General  Assembly  have  not 
complied  with  the  requirements  of  the  Constitution  in  passing  it. 
An  act  of  the  General  Assembly  will  not  be  declared  void  because 
its  objects  are  not  set  forth  in  its  title,  if  the  title  discloses  the 
objects  of  the  act  in  terms  so  clear  that  no  one  can  be  misled 
thereby  State  Lottery  Company  v.  Bichouxy  743. 

LEASE. 

1.  A  lessee  can  not  set  up,  in  defense  to  a  claim  for  rent,  that  the 
building  was  uninhabitable,  and  that  he  has  suffered  damages  to 
his  furniture  in  consequence  thereof.  In  such  a  case  the  lessee 
was  authorized,  if  the  lessor  has  failed  or  refused  to  have  the 
necessary  repairs  made,  and  deduct  the  cost  from  the  rent. 

Biggs  v.  Maury,  59. 
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2.  A  leased  a  plantation  in  tbe  parish  of  Concordia  to  6  for  a  fixed 
amount  as  tho  rent  for  one  year.  In  tbe  moiitli  of  May  the  lessee 
sold  to  a  third  party  all  the  -work  animals,  carts,  plantation  sup- 
plies,  etc.  In  the  month  of  June  following,  the  lessor  caused  them 
to  be  provisionally  seized  on  affidavit  showing  that  tbe  third  pur- 
chaser was  about  to  remove  tfiem  off  tho  place,  and  defeat  his  lieu 
thereon  for  the  payment  of  the  rent.  Tbe  third  party,  who  bad 
purchased  tbe  property  from  tbe  lessee  after  tbo  lease  had  been 
given,  intervened,  and  claimed  the  ownership  of  tbo  personal 
property  which  bad  been  seized  at  the  suit  of  tbe  lessor.  Held — 
That  tbe  privilege  of  tbe  lessor  for  the  payment  of  tbe  rent  baving- 
attacbed  to  the  work  animals,  agricultural  implements,  etc.,  before 
tbe  sale  by  tbe  lessee  to  the  intervcnor,  he  could  not,  although  he 
was  tbe  owner,  defeat  tbe  seizure;  furtber,  that  it  not  being  mado 
out  clearly  tbat  the  sale  was  genuine  and  that  the  intervenor  was 
tbe  real  owner  of  the  property,  be  could  not  be  adjudged  to  be 
entitled  to  tho  rcQiduiim  alter  paying  the  lien  thereon. 

Davis  V.  TJiomas,  340. 

3.  Tbe  probibition  to  tho  lessee  to  sublet  the  leased  premises  in  a 
private  act  of  lease  not  recorded,  is  not  binding  on  a  third  party 
wbo  subleases  tbe  premises  from  the  lessee. 

Areiit  v.  Bone,  387. 

4.  The  obligation  of  a  lessee  to  a  lessor  to  keep  in  repair  the  premises 
leased,  does  not  authorize  tbe  co-tenant  to  sue  him  for  damages 
occasioned  by  defects  inherent  in  tbe  cistern  on  tbe  leased  pi-eniises. 

Martin  v.  Washburn,  427. 

5.  An  agreement  by  wliich  tbe  lensed  property  has  been  taken  back 
by  the  lessor  and  relet  to  another  party  for  a  x>ortion  of  tlio  time 
of  tbe  first  lease,  will  discbarge  the  surety  of  tbe  first  lessee, 
unless  it  be  shown  tbat  be  consented  to  the  change.    5  E.  213. 

Denauvion  v.  Hodgson  <&  Lyile,  438. 
G.  This  is  a  seizure  of  the  cotton  made  on  tbo  plantation  for  tbe  pay- 
ment of  rent  stipulated  in  tbe  lease.  The  lessee  insists  tbat  there 
was  an  overflow  ot  tbe  plantation  during  that  year,  and  that  there 
was  a  verbal  agreement  of  subsequent  date  to  that  of  tbo  lease 
that  in  case  of  an  overflow  the  lessen  was  not  to  pay  any  rent. 
Tbe  plaintiff  showed  tbe  lease,  and  also  a  settlement  at  or  near 
(he  end  of  tbe  year  of  all  matters  between  the  parties,  except  the 
payment  of  rent,  in  which  nothing  was  said  about  tbo  lessee's  not 
being  required  to  pay  rent  in  case  of  an  overflow.  Tbe  overflow 
was  shown  to  be  only  partial,  and  the  crop  not  a  total  loss.  On 
the  other  band,  it  was  shown  by  the  testimony  of  tbe  lessee,  which 
was  corroborated  by  two  other  witnesses,  that  in  case  of  an  over- 
low  he  was  not  to  pay  rout.    Held — Tbat  these  facts  prepou- 
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derated  in  favor  of  the  lessor,  who  was  claiming  under  the  written 
lease ;  that  the  settlement  which  was  made  and  reduced  to  writing 
between  the  parties,  wliich  was  corroborated  by  oral  testimony, 
when  taken  in  connection  with  the  written  lease,  was  stronger 
tlian  the  verba  1  agreement  which  the  lessee  contended  was  made 
that  he  was  not  to  pay  rent  in  case  of  an  overflow. 

Clay  v.  Martin,  470. 

7.  The  possiession  of  the  lessee  to  the  premises  leased  is  the  posses- 
sion of  the  lessor;  the  lessee  can  not,  therefore,  during  the  time  of 
the  lease  contest  tlie  title  of  tlie  lessor.  A  judgment  that  has 
been  rendered  against  a  party  who  has  not  been  cited  is  void,  and 
will  be  reversed  on  appeal.  Flielps  v.  Taylor,  585. 

8.  A  lessor  has  a  superior  right  to  the  proceeds  of  the  sale  under 
execution  of  cotton,  mules  and  other  property  on  the  leased 
premises,  ior  the  payment  of  the  rent,  to  that  of  the  seizing 
creditor.  '  Arick  v.  Wahh^  G05. 

9.  The  lessor  may  ta^^e  t*ie  movable  effects  found  on  the  leased 
premises  into  his  rctu  .>  possession,  and  retain  them  until  the  rent 
is  paid.  This  rig. it  oi'  pledge  which  the  lessor  has  accorded  to 
him  by  law  on  the  movables  on  the  premises  leased,  need  not  bo 
registered  to  preserve  it.  When,  therefore,  as  in  the  jHesent  case, 
a  judgment  creditor  of  the  lessee  seizes  and  sells  i!:e  movable 
effects  on  the  leased  premises,  the  lessor  has  the  ]vofercnceou 
the  proceeds  of  the  sale  over  that  of  the  seizing  creditor  for  the 
payment  of  the  rent,  without  reference  to  whether  (!ie  pledge  in 
favor  of  the  lessor  of  the  movables  on  the  premises  leased  has 
been  registered  or  not.  Ih, 

10.  The  lessor  has,  as  a  security  for  the  payment  of  the  rent  and  the 
other  obligations  of  the  lease,  a  right  of  pledge  on  the  movable 
effects  of  the  lessee  which  are  found  on  the  property  leased.  The 
obligation  by  the  lessee  to  repair  and  to  keep  in  repair  the  premises 
leased,  gives  the  lessor  a  right  of  pledge  on  the  movables  of  the 
lessee  found  on  the  place  for  its  faithful  performance. 

Warfield  v-.  Oliver,  612. 

11.  In  an  action  for  the  recovery  of  rent  the  burden  falls  on  the  lessee 
of  showing  that  the  notary  who  drew  the  lease  made  an  error  in 
computing  the  rent  Xcrcns  v.  Marisiany,  724. 

LEGAL  TE><DER. 

1.  An  obligation  to  pay  a  certain  amount  in  gold  dollars  can  not  be 
discharged  by  paying  a  like  sum  in  United  States  treasury  notes, 
although  such  notes  bo  a  legal  tender.  The  Supreme  Court  of  the 
United  States  having  decided  that  such  contracts  can  only  be 
legally  discharged  by  their  payment  in  gold,  the  courts  of  Louis* 
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iana  will  follow  their  decisions  and  give  jadgment  in  gold.    7 
Wal.  229,  529 ;  8  Wal.  609.    Zafitte,  Dufillto  <&  Co.  v.  mvera,  32. 
2.    The  judgment  must,  however,  be  given  for  gold  and  not  for  its 
supposed  equivalent,  predicated  on  the  market  value  of  gold,  when 
compared  with  treasury  notes  at  the  date  of  the  contract.        lb. 

LEGISLATURE. 

1.  The  proclamation  of  the  President  of  the  United  States,  dated 
twentieth  of  August,  186G,  declaring  that  peace  existed  throughout 
the  United  States,  is  the  period  at  which  the  late  war  between  the 
United  States  and  the  so  called  Confederate  States  terminated. 
Therefore  the  work  of  cutting  a  canal  through  the  territory  of 
Louisiana,  as  authorized  by  the  act  No.  52,  of  18C5,  which  was 
required  by  said  act  to  be  commenced  within  four  months  from 
the  termination  of  the  war  which  was  then  going  on,  was  com- 
menced within  the  time  required,  if  commenced  within  four  montlis 
from  and  alter  the  date  of  twentieth  of  August,  18G6. 

State  ex  rel.  Beldcn  v.  Burgess,  225. 

2.  The  State,  through  the  action  of  her  Legislature,  having  tlirown 
obstacles  in  the  way  of  the  completion  of  the  canal  which  she  had 
authorized  certain  individuals  to  construct,  can  not  be  permitted 
to  claim  a  forfeiture  of  the  grant  on  account  of  the  n  on -completion 
within  the  time.  Ih. 

3.  The  Legislature  can  pass  no\aw  which  impairs  tlie  obligations  of 
a  contract.  The  power  and  right  of  interpreting  laws  belong  to 
the  judiciary  alone.  Tlierefore,  an  act  of  the  General  Assembly 
which  assumes  to  judge  when  an  obligation  has  been  violated  or 
when  a  right  of  franchise  has  been  forfeited,  is  absolutely  null, 
because  the  Legislature  has  no  power  to  pass  sucli  an  act  or  to  sit 
in  judgment  in  such  a  caso.  lb. 

LICENSE. 

1.  A  person  owning  a  cotton  pickery  can  not  avoid  the  payment  of 
the  license  imposed  on  cotton  i)ickeries  by  the  revenue  act  of  1869, 
on  the  ground  that  he  does  not  use  it  except  for  the  purpose  of 
picking  and  cleaning  his  own  cotton,  which  he  has  purchased  to 
sell  again.  In  such  a  case  he  is  as  much  licible  to  the  State  for  the 
license  as  though  he  used  it  for  picking  and  cleaning  cotton  for 
other  persons  for  which  he  charged  a  commission. 

Stale  V.  ffe^nard,  2G3. 

2.  Banks  organized  under  the  free  banking  law  of  the  State  of  Lonis- 
iana  are  exempt  by  said  act  from  paying  to  the  State  or  any  of  its 
municipal  corporations  a  license  lor  carrying  on  the  business  of 
banking.  The  acceptance  of  the  privileges  of  this  law  by  any 
individual  or  company  in  the  State  amounts  to  a  contract  between 
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guch  person  or  company  and  tbe  State,  wbicb  can  not  afterward 
be  infringed  or  impaired  by  tbe  State. 

State  of  Louisiana  v.  Southern  Bank,  271. 

3.  Article  seventeen  of  section  tbree  of  tbe  revenue  law  of  1869, 
wbicb  imposes  a  license  on  persons  engaged  in  banking  under  tbe 
free  banking  law  of  tbe  State,  is  in  conflict  witb  section  ten  of 
Article  one  of  tbe  Constitution  of  tbe  United  States,  and  is,  tbere- 
fore,  void.  lh> 

4.  An  ordinance  of  tbe  city  of  New  Orleans  wbicb  fixes  tbe  amount 
of  license  wbicb  eacb  insurance  company  must  pay  on  tbe  basis  of 
tbe  amount  of  tbe  premium  received  by  eacb  company  is  unequal 
and  not  uniform.  It  is,  tberefore,  unconstitutional  and  void. 
Constitution,  art.  118. 

City  of  NcvD  Orleans  v.  Hofne  Mutual  Insurance  Company ,  449. 

5.  Tbe  license  imposed  by  tbe  municipalities  or  tbe  State  on  pciS3n8 

pursuing  tbe  same  profession,  occupation  or  calling  must  be  equal 

and  uniform  :  otberwise  tbeir  payment  can  not  be  enforced. 

11). 

6.  Tbose  parts  of  sections  twenty,  twenty-one,  twenty-two  and 
twenty- tbree  of  tbe  revenue  law  of  18G9,  wbicb  autborize  tbe 
levying  and  collecting  of  a  specific  tax  on  drays,  wagons,  car- 
riages, etc.,  in  proportion  to  tbe  number  of  animals  used  in  draw- 
ing tliem,  are  contrary  to  article  118  of  tbe  Constitution,  and  are 
tberefore  null  and  void.  State  v.  Endom,  663. 
Sucb  tax  is  a  license  on  tbe  particular  calling,  but  if  it  were  not 
it  would  still  be  obnoxious  to  tbe  Constitution,  wbicb  requires  that 
all  licenses  on  tbe  same  occupation  or  calling  sball  be  uniform, 
wbile  tbe  classification  according  to  the  number  of  animals  used  in 
drawing  any  particular  vehicle  imposes  greater  or  less  burdens  on 
one  person  than  another  pursuing  the  same  occupation.  lb. 

See  Taxes  and  Tax  Sales. 

LIS  PENDENS 
1.  The  sale  of  succession  property  by  tbe  testamentary  executor  to 
pay  particular  legacies,  debts,  costs,  charges  of  administering,  etc., 
is  not  inconsistent  with  tbe  prosecution  of  a  suit  for  a  partition  of 
tlie  succession  among  the  heirs.  In  tbe  former  case  the  execator 
has  tbe  right  to  cause  the  property  to  be  sold  to  pay  the  particular 
legacies,  etc.,  while  in  the  latter  the  heirs  have  the  right  to  the 
action  of  partition  among  themselves.  Both  proceedings  may, 
therefore,  be  carried  on  at  the  same  time,  without  tbe  one  being 
regarded  as  lis  pendens  witb  reference  to  the  other. 

Succession  of  Browne  308. 
See  Practice — New  Orleans  v.  Walker,  800, 

111 


882  INDEX. 


MANDAMUS. 

!•  The  applicatioD  of  a  party  to  remove  a  cause  to  the  next  Circuit 
Court  of  the  United  States  is  analogous  to  a  plea  to  the  jurisdic- 
tion of  the  State  court,  and  when  granted,  the  party  against  whom 
it  is  taken  has  the  right  to  appeal.  The  case  would  be  different  if 
the  application  to  remove  is  refused  by  the  court  a  qua.  In  tho- 
latter  case,  no  irreparable  injury  would  follow,  and  the  appeal 
would  not  be  allowed.  Rosen'field  v.  Adams  Express  Company,  21 
An.  233. 
State  €jc  rel.  Coons  v.  Judge  of  ilie  TlUrteenth  Judicial  Bistriet,  29*.. 

2.  A  mandamus  will  tlicrefore  issue,  on  application,  from  the  Supreme 
Court  directing  the  judge  of  tlie  district  court  to  grant  an  appeal 
from  an  order  transferring  a  cause  to  the  Circuit  Court  of  the- 
United  States,  if  the  case  is  in  other  respects  appealable.        lb, 

3.  The  act  of  the  General  Asscmblj',  approved  sixteenth  of  March,. 
1870,  authorizing  tlie  payment  of  the  floating  debt  of  the  State  by 
the  negotiation  of  State  bonds  at  a  fixed  rate  or  by  lunding  the 
warrants  of  the  State  in  bonds  at  a  fixed  rate,  which  created  a 
board  of  liquidators,  with  power  to  sell  the  bonds,  not  below  a 
fixed  rate,  within  a  given  timi',  did  not  make  it  peremptory  on 
said  board  to  sell  said  bonds  at  that  rate  if  a  liighcr  price  could  be 
had,  nor  did  it  prohibit  the  sale  of  the  bonds  after  the  limitation 
had  expired,  provided  the  realized  they  price  fixed  in  the  act. 

State  ex  rcL  Burnett  v.  Warmoih,  76^ 

4.  Therefore  the  board  of  liquidators,  having  left  to  them  a  discretion 
as  to  wliether  tliey  would  sell  the  bonds  or  not  aud  as  t^o  the  time 
of  sale,  can  not  be  compelled  by  mandamus  to  exchange  bonds 
authorized  to  be  issued  by  this  act  for  warrants  held  by  the  cred- 
itors of  the  State.  lb. 

5.  The  doctrine  heretofore  announced  by  this  court  is  reafilrroed  in 
this  case — that  a  mandamus  will  never  issue  to  compel  a  public 
officer  to  perform  a  ministerial  act  where  the  law  creating  or 
requiring  such  duty  to  be  performed  by  the  officer  allows  him  a  dis- 
cretion either  in  the  manner  or  the  matter  of  doing  it.  lb. 

6.  A  mandamus  will  not  lie  to  compel  the  board  of  directors  of  a 
street  railroad  company  to  collect  an  instiillment  due  by  the  sub- 
scribers on  the  stock  of  the  company,  where  by  a  clause  in  the 
charter  of  the  company  they  have  vested  in  them  a  discretion  as 
to  the  time  and  the  manner  of  muking  the  collection. 

State  ex  rel.  Scully  v.  Canal  and  Claiborne  Streets  Eailroad  Com- 
pany, 333. 

7.  As  a  general  ¥ule  the  writ  of  mandamus  will  not  lie  to  compel  an 
officer  or  a  company  to  do  an  act  coming  within  the  range  of  their 
duties,  where  the  law  or  the  charter  under  which  they  act  has 
vested  in  them  a  discretion  to  do  or  not  to  do  it.  lb. 
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8.  The  act  of  the  General  Assembly,  approved  March  4,  1871,  which 
authorized  the  board  of  liquidators  of  the  floating  debt  of  the 
State  to  exchange  a  certain  amount  of  bonds  of  the  State  for  war- 
rants on  the  State  treasury  at  a  certain  rate  of  discount,  by  limit- 
ing their  power  of  exchange  to  a  certain  amount  of  bonds,  vested 
in  them  a  discretion  as  to  what  warrants  they  would  accept  in 
i  exchange  for  the  bonds  placed  in  their  hands  for  that  purposo. 

The  writ  of  mandamus  will  not,  therefore,  lie  to  compel  them  to 
make  a  pro  rata  distribution  of  the  bonds  in  their  hands  to  the 
different  creditors  in  proportion  to  tlie  amount  of  warrants  they 
may  respectively  hold.    22  An.  318,  611. 

State  ex  rel.  Smith  v.  Tlie  Board  of  Liquidators,  388. 

0.  The  charges  of  bad  faith  against  the  board  of  liquidators  can  not 
be  judicially  inquired  into  in  a  proceeding  by  mandamus  to  com- 
pel them  to  do  a  particular  thing  lb, 

10.  Where  an  interlocutory  judgment  if  erroneous  would  work  an 
irreparable  injury,  the  party  against  whom  it  has  been  rendered 
has  the  right  to  have  it  reviewed  on  appeal.  In  such  a  case  a 
mandamus  will  issue  on  application,  directing  the  judge  a  quo  to 

{jraut  the  appeal. 

State  ex  rcL  Simmons  v.  Judge  of  Fifth  District  Court,  713. 

11.  Act  No.  5,  of  extra  session  of  1&70,  approved  March  16,  1870, 
which  prohibits  the  remedy  by  mandamus  against  the  city  of  New 
Orleans  and  the  officers  thereof,  applies  with  equal  force  and  effect 
against  any  creditor  or  protended  creditor  who  seeks  by  mandamus 
to  compel  the  administrators  of  the  floating  debt  of  the  city  to 
approve  all  claims  without  examination  which  may  be  presented 
to  such  committee  to  be  audited  and  approved.  The  administra- 
tors of  the  floating  debt  being  invested,  by  virtue  of  their  powers 
as  such  board,  with  a  discretion  to  either  allow  or  disallow  such 
claims,  can  not  be  compelled  by  mandamus  to  allow  any  particular 
claim,  although  it  may  have  been  warranted  for  by  one  of  the  cor- 
porations now  consolidated  with  and  included  in  the  corporation 
of  New  Orleans.  State  ex  rel,  Monasterio  v.  Shaxo,  790. 

METROPOLITAN  POLICE. 

1.  The  act  of  the  General  Assembly  which  created  a  Metropolitan 
Police  District  for  the  city  of  New  Orleans  and  took  away  from 
the  city  authorities  the  management  of  the  police  force  and  vested 
it  in  a  Board  of  Metropolitan  Police,  did  not  repeal  or  modify  the 

[  *         statute  of  1855,  re-enacted  in  1869,  which  makes  the  city  liable  for 

property  destroyed  by  a  mob  or  a  riotous  assembly  within  the 

I         limits  of  the  corporation.    The  city  is,  therefore,  liable,  under  this 

act,  for  the  damage  done  to  property  within  the  corporation, 

!         whether  the  owner  of  such  property  be  a  resident  of  the  city  or  an 

absentee.  Williams  v.  dty  of  New  Orleans,  507. 

See  Damages. 
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MARRIED  WOMEN. 

1.  A  married  Tvoman  is  sot  persooally  liable  oa  a  note  executed  in 
aolido  with  Ler  husband,  when  at  the  time  of  its  execution  a  com- 
munity  of  acquets  existed  between  her  and  her  husband  and  the 
latter  liad  the  exclusive  administration  of  her  paraphernal  prop- 
erty. Trudeau  v.  Boic,  197. 

H,  Where  there  is  a  community  of  acquets,  and  the  husband  has  the 
exclusive  administration  of  the  paraphernal  property  of  the  wife, 
purchases  made  during  the  marriage  lall  into  the  community,  and 
debts  contracted,  whether  by  the  husband  or  the  wiie,  are  commu 
nity  debts,  and  must  be  discharged  by  the  husband.  lb. 

See  CoMMUNixr. 

MORTGAGES. 

1.  In  the  distribution  of  the  proceeds  of  an  insolvent  estate,  when 
the  proceeds  of  the  sale  of  the  personal  effects  are  insufficient  to 
discharge  the  general  privileges,  and  the  proceeds  of  the  sale  of 
the  real  estate  which  is  mortgaged  are  required  to  contribute,  the 
proceeds  of  the  mortgage  which  is  least  ancient  must  first  be 
applied,  and  so  on,  in  regular  succession,  or  until  the  piivileges 
are  discharged.  Tliis  rule  applies,  whether  the  property  mort- 
gaged is  situated  in  one  or  several  parishes  of  the  State;  that  is,  if 
the  mortgage  on  one  piece  of  property,  in  one  parish,  is  less 
ancient  than  that  of  another  parish,  it  must  first  be  exhausted 
before  that  of  the  other  parish,  of  a  prior  date  of  registry,  can  be 
called  upon,  and  tlio  mortgage  of  the  latter  parish,  of  prior  date, 
can  only  be  called  upon  to  make  up  the  deficiency. 

Succession  of  J^oiisseaUy  1. 

*2,  The  mortgage  creditor  whose  registry  has  the  priority  of  date,  is 
entitled  to  be  paid  first  out  of  the  proceeds  of  the  sale  of  the 
mortgage  proj)erty.  Succession  of  Lydia  liobinson,  17. 

3.  In  this  case  it  was  held  that  the  recording  of  a  sworn  statement 
by  the  heir  was  not  sufficient  to  give  him  a  legal  mortgage  on  real 
estate,  which  had  been  sold  by  the  tutor  to  a  third  party,  prior  to 
the  recording  of  his  claim.  Boudreau  v.  JBoudreaUj  57. 

4.  Though  the  personal  obligation  of  universal  legatee  to  pay  a 
particular  legacy  is  joint,  their  hypothecary  obligation  is  solidary. 

Doyal  V.  Doyal,  97. 

5.  The  legal  mortgage  in  favor  of  particular  legatees  on  the  property 
of  the  succession,  withheld  by  the  universal  legatees,  must  be 
recorded  as  against  third  persons,  22  An.  391,  but  it  need  not  be 
recorded  as  against  the  universal  legatees  themselves.  They  are 
not  "third  persons,''  but  "contracting  parties,"  by  quasi  contract, 
resulting  from  their  acceptance  of  a  succession  or  universal  le^jacy, 
subject  to  the  payment  of  a  particular  legacy.  C.  C.  (1825) 
2314_15_1G.  J6. 
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6.  This  legal  mortgage  in  favor  of  particular  legatees  is  a  right  dis- 
tinct from  the  privilege  resulting  from  the  separation  of  patrimony; 
and  therefore  the  article  3242  of  the  Code  of  1825,  which  requires 
the  privilege  tO  be  recorded  within  three  months  from  the  opening 
of  the  succession,  does  not  apply  to  this  mortgage,  which  may 
exist  without  record  as  long  as  the  obligation  to  which  it  is  acces- 
sory, lb. 

7.  Mortgages  are  stricti  juriSy  and  must,  of  themselves,  be  complete 
and  give  all  the  information  which  the  law  intends  is  necessary 
for  third  parties.  Therefore,  a  judgment  that  has  been  rendered 
against  a  party  who  died  before  issue  was  joined,  although 
recorded,  does  not  operate  on  the  property  of  his  heir  or  legatee^ 
who  was  not  made  a  party  to  the  suit,  and  a  third  purchaser  of 
property  from  the  legatee,  after  the  rendition  and  recording  of 
such  judgment,  is  not  affected  by  any  mortgage  resulting  there- 
from. Iforton  V.  Jamison,  102, 

8.  For  the  purpose  of  determining  whether  a  mortgage  exists  against 
the  judgment  debtor,  resulting  from  the  recording  of  a  judgment, 
the  judgment  itself,  as  placed  upon  the  record,  can  alone  be  con- 
sulted. The  judgment  creditor  can  not  be  permitted  to  introduce 
or  consult  the  petition  or*  pleadings  in  the  case  for  the  purpose  of 
explaining  or  showing  that  the  judgment  is  joint  or  in  solido. 
Theielore,  if  the  judgment,  as  recorded,  shows  that  it  is  a  joint 
judgment,  and  that  more  than  one-half  thereof  has  been  paid  by 
one  of  the  joint  judgment  debtors,  no  judicial  mortgage  exists  in 
favor  of  the  judgment  creditors,  resulting  from  the  recording  of 
such  judgment  against  the  property  of  the  joint  judgment  debtor 
who  has  thus  paid.  His  part  of  the  obligation  being  extinguished 
by  payment,  the  judicial  mortgage  resting  on  his  property  falla 
with  it.  Graves  v.  Hunter,  132. 

9.  One  mortgage  takes  rank  over  another  by  the  priority  of  the  date 
of  registry  in  the  ofSce  of  the  recorder  of  mortgages  where  the 
property  mortgaged  is  situated.  The  priority  of  date  of  registry 
gives  the  preference  over  the  property  mortgaged  or  the  proceeds 
thereof,  if  it  has  been  sold  without  reference  to  the  character  of 
the  debt  on  which  the  mortgage  is  founded. 

SilUman  v.  Mills,  206. 

10.  A  mortgage  that  has  not  been  reinscribed  within  ten  years  from 
the  date  of  first  inscription,  loses  its  rank  as  a  mortgage,  and  the 
subsequent  mortgages  on  the  same  property  that  have  not  becD 
pcrempted  take  rank  from  their  respective  dates  of  registry.  21 
An.  204,  427;  22  An.  402.  Levy  v.  Ments,  261. 

11.  If  a  mortgage  is  not  reinscribed  within  ten  years,  its  rank 
becomes  postponed  to  those  mortgages  which  were  placed  of 
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record  subsequent  thereto,  but  whicli  were  not  perempted  at  the 
time  of  the  reinscription.  Therefore,  if  the  property  mortgaged 
be  sold  under  the  mortgage  which  has  lost  its  rank  for  want  of 
reinscription  within  ten  years,  it  can  only  be  sold  subject  to  the 
mortgages  having  priority  of  rank.  This  priority  of  rank  is  to  be 
determined  by  the  date  of  registry,  allowing  to  a  mortgage  which 
has  perempted  before  reinscription  to  date  only  from  the  date  of 
registry  of  the  reinscription.  Byrne  v.  Citizens'  Bank,  275. 

12.  By  a  sale  of  succession  property,  mortgages  existing  thereon  be- 
come transferred  to  the  proceeds  of  the  sale,  and  the  purchaser  of 
the  property  may  have  the  mortgages  erased  from  the  records  of 
tlie  mortgage  office  by  rule  to  that  effect  on  the  recorder  of  mort- 
gages. A  judgment  recognizing  the  widow  as  legatee  under  the 
will,  must  conform  to  those  provisions  in  the  will  which  award  the 
legacy.  Succession  of  Cordeviolle,  297. 

13.  If  the  act  of  mortgage  has  been  partially  destroyed  by  fire,  by  the 
destruction  by  fire  of  the  office  of  the  notary  who  was  the  custo- 
dian thereof,  but  the  original  document  is  sufficiently  preserved  so 
that  its  purport  and  extent  is  easily  comprehended,  words  used  by 
the  notary  in  his  certificate,  explaining  how  certain  defects  oc- 
curred, will  not  so  change  its  character  from  that  of  an  authentic 
document  to  that  of  an  act  under  private  signature  that  the  judge 
can  not  issue  executory  process  thereon. 

Marrero  v.  Barker,  302. 

14.  A  prior  mortgnge  creaitor  who  holds  a  mortgage  which  contains 
the  pact  de  nan  alieuando,  may  pursue  tlie  property  in  the  hands 
of  a  third  holder  without  resorting  to  the  dilatory  proceeding  by 
an  hypothecary  action.  Therefore,  if  the  junior  mortgage  creditor 
lias  caused  the  property  to  be  sold,  and  it  fails  to  br^ng  an  amount 
sufficit^nt  to  pay  the  prior  mortgage,  then  the  prior  mortal' a^eor, 
whose  mortgage  contains  the  pact  de  non  alienandOy  may  proceed 
by  executory  process  against  the  property  mortgaged  in  the  hands 
of  the  third  possessor  without  resorting  to  the  hypothecary  action. 

Bullier  v.  Buppenbauer,  339. 

15.  H.  R.  Barrow  owned  a  tract  of  land  near  the  town  of  Donaldson- 
ville,  in  Louisiana,  known  as  the  Winter  plantation.  In  ]8fi2  he 
executed  a  mortgage  on  the  entire  tract  in  favor  of  Maginnis,  with 
the  pact  de  non  alienando  contained  therein.  In  ISCB  he  sold  thirty 
arpents  of  the  tract  lying  contiguous  to  the  town  ot  Donaldson- 
viJe  to  one  Pittman.  Subsequent  to  this  sale,  Maginnis  had  caused 
his  mortgage  to  be  foreclosed,  and  had  bought  the  entire  tract  at 
oherifif's  sale.  Pittman  now  brings  enit  for  the  thirty  arpents 
which  he  had  lately  purchased  from  Barrow,  which  is  contained 
in  the  Winter  tract,  against  the  possessor,  who  disclaims  title  in 
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himself,  but  avers  that  he  holds  possession  under  a  lease  from 
Maginnis.  Maginnis  intervened,  and  asserted  title  to  the  entire 
tract  under  Ikis  purchase  at  sheriff's  sale.  The  evidence  shows 
that  the  thirty  arpents  sold  by  Barrow  after  he  had  executed  the 
mortgage  to  Maginnis,  with  the  x>act  de  non  alienando  therein  con- 
tained, was  included  in  the  tract  known  as  the  Winter  plantation, 
which  was  covered  by  the  mortgage.  Held — That  the  sale  by 
JSarrow  after  the  mortgage  was  given,  with  the  pact  de  non  alien- 
<indo,  of  a  portion  of  the  land  mortgaged,  was  a  nullity,  so  far  as 
4is  the  mortgage  was  concerned;  that  the  subsequent  sale  for  the 
benefit  of  the  mortgage  creditor  of  the  entire  tract,  without  refer- 
•ence  to  the  sale  made  of  a  part  thereof  by  Barrow,  conveyed  the 
title  to  the  purchaser  to  the  whole  tract ;  that  the  purchaser  from 
Barrow  after  the  mortgage  had  been  given,  acquired  no  title  what- 
-ever  as  against  the  mortgage  creditor  to  that  portion  of  the  tract 
conveyed  by  Barrow  subsequent  to  the  act  of  mortgage  which 
contained  the  pact  de  non  alienando.    Fittman  v.  Obercampf  342. 

16.  Piior  to  tho  adoption  of  the  Constitution  of  1868,  the  heirs  of  a 
deceased  party  had  secured  to  them  by  law  a  tacit  or  legal  mort- 
gage on  the  property  of  the  tutor  or  tutrix  superior  to  all  other 
mortgages  of  subsequent  date.  The  executing  of  a  bond  for  the 
faithful  administration  of  the  tutorship  fixed  the  date  at  which  the 
rights  of  mortgage  attached  to  the  property  of  the  tutor  in  favor 
ot  the  heirs,  and  a  judgment  of  tho  court  recognizing  the  mortgage 
Tights  in  lavor  of  the  heirs,  which  omitted  to  ^x  the  date  at  which 
the  mortgage  attaciied,  did  not  thereby  change  or  supersede  the 
<Iate  as  fi^ed  by  the  bond.  The  recording  of  the  tutor's  bond, 
therefore,  before  the  first  of  January,  1870,  in  pursuance  to  the 
provisions  of  the  act  of  1869,  renewed  and  perpetuated  the  tacit 
mortgage  which  existed  prior  to  the  adoption  of  the  Constitution 
of  1868,  without  reference  to  the  judgment  against  the  tutor  on 
the  bond.  Succession  of  Alexandre  Lahry,  361. 

17.  The  act  of  1869,  which  provides  a  mode  of  registry  for  all  mort- 
gages which,  bigfore  the  adoption  of  the  Constitution  of  1868,  were 
not  required  to  be  recorded,  makes  no  distinction  in  the  mode  of 
recording  those  mortgages  which  existed  at  the  time  of  the  passage 
of  the  law,  and  those  which  came  into  existence  after  that  period. 

lb. 

18.  A  conventional  mortgage  which  only  has  existence  as  a  mortgage, 
from  tho  date  of  registry,  can  only  date  and  take  rank  from  that 
period.  lb. 

19.  A  written  statement,  under  oath,  of  the  amount  and  character  of 
the  wife's  claims  against  her  husband  for  moneys  received,  etc.,  if 
recorded  in  the  proper  office  within  the  time  prescribed  by  law^ 
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is  snffieient  to  presenre  the  wife's  mortgage  on  the  property  of  her 
husband  as  security  for  the  restitution  of  her  paraphernal  estate 
which  he  has  received.  Sauton  t.  Leverieh,  460. 

520.  The  recording  of  the  certificate  of  the  notary  who  drew  the  act  of 
mortgage,  in  the  office  of  the  recorder  of  mortgages  of  the  parish 
where  the  property  is  situated,  is  not  sufficient  to  give  effect  to  the 
mortgage  as  against  third  persons.  C.  C.  3336;  acts  of  1855,  Xo. 
274,  p.  335.  Succession  of  Simon,  533. 

21.  A  certified  copy  of  the  act  of  mortgage  must  itself  be  placed  of 
record  in  the  parish  where  the  property  is  situated  to  give  it  effect. 
This  rule  does  not  apply  to  the  parish  of  Orleans,  the  registry  of 
mortgages  in  this  parish  being  governed  by  special  laws  on  the 
subject.    Acts  of  1855,  No.  285.  lb. 

22.  A  voluntary  retrocession  of  property  after  the  action  to  dissolve 
the  sale  has  been  prescribed,  has  no  legal  effect  on  a  creditor  of 
the  vendee  who  has  acquired  a  mortgage  on  the  property  subse- 
quent to  thf)  sale.  If,  therefore^  the  vendee  has  retroceded  the 
property  after  the  action  of  retrocession  is  barred  by  prescription^ 
the  vendor  takes  back  the  property,  subject  to  the  mortgagee 
which  the  vendee  has  placed  upon  it  subsequent  to  the  sale. 

Ii^ash  V.  Muffgah,  5^39. 

23.  In  this  case  the  tutor  was  indebted  to  his  wards,  and  his  property 
was  incumbered  with  a  mortgage  to  that  extent.  To  cause  his 
other  property  to  be  relieved  of  this  incumbrance,  the  tutor  exe- 
cuted a  special  mortgage  in  their  favor  on  a  particular  piece  of 
property.  This  property  tlius  specially  mortgaged  was  subse- 
quently sold  by  the  tutor,  and  the  vendee  specially  assumed  the 
mortgage  in  favor  of  the  minors.  It  was  again  sold  by  the  vendee 
of  the  tutor,  with  a  like  assumption  by  the  purchaser  of  the  mort- 
gage in  favor  of  the  minors.  The  heirs  having  become  of  age 
brought  suit  for  the  amount,  and  claimed  a  recognition  of  their 
tacit  mortgage  on  the  property  of  their  tutor,  now  in  the  hands  of 
a  third  possessor.  The  defense  was  prescription  and  the  loss  oi 
the  mortgage,  on  the  ground  of  want  of  inscription.  Held — ^That 
each  one  of  the  successive  purchasers  having  specially  assumed  the* 
mortgage  standing  on  the  property  in  favor  of  the  minors,  registry 
of  the  mortgage  was  not  necessary  as  to  them ;  that  the  substitu- 
tion of  the  special  mortgage  by  the  tutor  for  the  general  mortgage 
onl^  served  to  limit  the  operation  of  the  general  mortgage  to  the- 
particular  property  described  in  the  special  mortgage,  and  to  re- 
lease all  other  property  of  the  tutor  from  the  effect  of  the  general 
mortgage ;  that  the  giving  of  the  special  mortgage  on  a  particular 
piece  of  property  did  not,  therefore,  destroy  or  impair  the  legal 
mortgage  on  that  particular  piece  of  property  thus  specially  hy- 
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pothcfbated,  and  that  tinder  the  allegation  by  the  heir  that  he  had 
a  legal  mortgage  on  this  particular  piece  of  property,  he  was  enti- 
tled to  have  it  recognized  and  enforced  in  the  hands  of  the  third 
possessor.  McDaniel  v.  Guillory,  544. 

24.  Two  mortgage  creditors  seeking  a  preference  over  the  proceeds  of 
the  sale  of  property  mortgaged ,  can  not,  in  a  proceeding  by  third 
opposition,  be  permitted  to  attack  the  validity  of  each  other's 
claims.  In  such  a  case  it  is  not  the  right  over  the  thing  mortgaged 
that  is  to  be  passed  upon,  but  the  disposition  of  the  proceeds  of 
the  sale  of  the  thing  mortgaged.  In  this  form  of  action  the  respec- 
tive rights  to  the  proceeds  must  be  determined  by  the  priority  of 
rank  of  the  mortgage,  without  reference  to  the  character  of  the 
claims.  The  true  doctrine  on  this  point  seems  to  be  that  if  one 
creditor  wishes  to  destroy  the  right  of  another  for  the  purpose  of 
securing  a  preference  for  himself,  ho  must  do  so  by  direct  action 
and  not  by  way  of  third  opposition.  Frere  v.  Mentz,  541. 

25.  If  a  mortgage  has  been  recorded  in  the  parish  wliere  the  lands 
mortgaged  are  supposed  to  be  situated,  its  validity  will  not  be 
affected  by  the  subsequent  discovery,  made  in  running  the  boun- 
dary line,  that  they  are  situated  in  the  ac(joining  parish. 

Stewart  v.  Wahh,  560. 

26.  The  court  having  jurisdiction  over  the  parish  where  tlie  mortgage 
is  registered,  and  the  chain  of  title  to  the  property  is  recorded,  has 
jurisdiction  to  enforce  the  mortgage  by  granting  an  order  of  seizure 
and  sale  of  the  property.  In  such  a  case  the  mortgageor  can  not 
successfully  urge  in  defense  to  the  sale  that  the  property  mort- 
gaged lies  in  another  parish,  more  especially  if  it  is  shown  that  the 
mortgageor  is  a  resident  of  the  parish  where  the  order  has  been 
granted.  In  the  latter  case,  if  it  were  shown  that  tiie  property 
mortgaged  is  situated  in  another  parish,  then  the  order  might  be 
directed  to  the  sheriff  of  that  parish.  lb. 

27.  In  this  case  it  appears  that  a  mortgage  was  given  to  secure  a  stock 
loan  to  the  Citizens'  Bank,  dated  in  1839;  that  in  1842  the  bank 
foreclosed  its  mortgage  and  sold  the  property  for  an  amount  above 
the  stock  loan;  that  subsequently  to  the  execution  of  the  mortgage 
to  the  bank,  and  before  the  sale  by  the  bank,  the  mortgageor 
became  tutor  to  some  minor  heirs,  and  a  tacit  mortgage  attached 
to  his  property  for  the  faithful  administration  thereof.  The  pur- 
chaser of  the  property  at  sheriff  sale  soon  thereafter  executed 
another  mortgage  on  the  same  piece  of  property  in  favor  of  the 
Citizens*  Bank,  to  secure  a  stock  loan  in  favor  of  himself.  Tliis 
latter  mortgage  the  bank  sought  to  foreclose.  The  heirs,  who 
claimed  a  tacit  mortgage  on  the  property  of  prior  date  to  the  exe- 
cution of  this  second  mortgage  to  the  bank,  which  tacit  mortgage 
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was  duly  recorded  in  1869,  intervened  by  way  of  third  opposition, 
and  claimed  the  proceeds  of  the  sale  of  the  property  as  first  mort- 
gage creditors.  Held — That  under  this  state  of  facts,  the  heirs 
having  shown  a  prior  mortgage  of  superior  rank  to  that  of  the 
bank  on  the  property  seized,  they  were  entitled  to  bej^aid  by 
preference  out  of  the  proceeds  of  the  sale. 

Citizens^  Bank  v.  Fluker,  567. 

28.  The  fact  that  suit  has  been  brought  for  a  tract  or  body  of  land  and 
afterward  dismissed  by  the  plaintiff,  is  not  such  a  disturbance  as 
^vill  give  the  vendee  the  right  to  demand  security  against  eviction 
before  payment.  If  several  persons  have  purchased  a  tract  of 
land  and  given  their  obligation  for  the  price  in  soUdo,  with  a  single 
mortgage  on  the  entire  tract  as  secarity  therefor,  the  vendor  or  the 
holder  ot  the  obligation  may  pursue  either  one  of  the  obligors  for 
tbe  whole  amount,  but  if  he  desires  to  sell  the  property  mortgaged 
in  payment  of  tlie  obligation,  then  he  must  make  all  the  obligors 
parties  to  the  suit,  otherwise  no  title  of  the  interest  in  the  land  of 
such  obligors  as  are  not  made  parties  would  pass  to  the  purchaser. 

Hughes  V.  Patter souy  679. 

NEW  ORLEANS. 

1,  The  cliartcr  of  the  city  of  New  Orleans  of  1856  accords  no  privi- 
lege in  favor  of  the  city  or  the  contractor  on  the  property  of  a 
front  proprietor  for  making  a  banquette  or  pavement  on  the  street. 
Section  1 10  of  the  charter,  which  gives  a  privilege  in  favor  of  the 
city  for  assessments  of  taxes  on  the  property  assessed,  has  refer- 
once  only  to  assessments  regularly  made  in  conformity  with  law, 
and  can  not  be  extended  by  implication  to  other  burdens  author- 
ized to  be  imposed  on  the  property  within  the  corporate  limits  of 
the  city.  Succession  of  ItousseaUj  1. 

2.  Tlie  notes  issued  by  the  city  of  New  Orleans,  known  as  city  trea- 
sury notes,  which  on  tlieir  face  were  made  receivable  for  all  debts 
and  demands  due  the  city,  are  not  bills  of  credit  within  the  mean- 
ing and  intendment  of  section  ten  of  article  one  of  the  Constitution 

.  of  the  United  States.  Smith  v.  City  of  Neto  Orleans,  5. 

S.  The  act  of  the  General  Assembly  of  18G9,  authorizing  the  funding 
of  these  notes  in  interest  bearing  bonds  of  the  city,  was  a  rati- 
fication by  the  State  which  legalized  their  issue  by  the  city. 
Therefore,  any  holder  of  such  notes  is  entitled  to  recover  the 
amount  from  the  city,  with  legal  interest  from  judicial  demand. 

lb. 

4.  Bonds  issued  by  corporations  and  owned  by  the  city  of  New  Or- 
leans, do  not  constitute  a  part  of  the  franchises  of  the  city,  nor 
are  they  essential  to  the  existence  or  proper  exercise  of  the  func- 
tions of  the  corporation.    A  judgment  creditor  of  the  dty  may 
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therefore  cause  sack  bonds  to  be  seized  and  sold  in  satisfaction  of 
bis  debt. 

City  of  New  Orleans  v.  Home  Mutual  hisurance  Company^  61. 

5.  A  railroad  company  in  tbe  city  of  New  Orleans,  which  has  been 
authorized  by  the  city  to  change  the  track  of  its  railroad^  can  not 
be  enjoined  from  so  doing  by  an  individual  property  holder  situ- 
ated on  the  line  of  the  road,  on  the  ground  that  such  change  would 
likely  prove  detrimental  to  the  public  health,  and  would  therefore 
work  an  irreparable  injury  to  him. 

Hoyle  V.  Neio  Orleans  City  Bailroad  Company^  535. 

6.  A  party  who  discloses  no  interest  whatever  in  an  ordinance  of  the 
Common  Council,  can  not  be  permitted  to  raise  the  question  of 
its  validity  with  another  party  who  has  acquired  a  right  under 
the  ordinance.  Ih. 

7.  The  city  of  New  Orleans  has  absolute  and  plenary  control  of  the 
disposition  of  the  markets  of  the  city.  The  purchaser  of  a  stall 
from  tlie  farmer  of  a  market  is  not  bound  in  warranty  to  his 
vendee  in  case  of  eviction  or  disturbance  by  the  city  itself.  An 
action  in  damages  will  not,  therefore,  lie  against  the  vendor  of  a 
stall  in  the  market  in  case  the  vendee  has  been  disturbed  by  the 
city.  Barrere  v.  Bartet,  722, 

8.  Conceding  that  the  act  of  1818  conferred  upon  the  city  of  New 
Orleans  the  monopoly  of  keeping  powder  magazines  in  the  State 
of  Louisiana,  yet  tliat  act  has  been  so  modified  by  subsequent 
acts  of  the  General  Assembly  as  to  confer  the  same  authority  on 
other  corporations  of  the  State;  and  is  to  that  extent  repealed, 
and  the  monopoly  is  thereby  revoked.  Therefore,  since  tlie  pass- 
age of  acts  subsequent  to  the  act  of  1818,  whicli  confer  on  other 
corporations  of  the  State  the  right  to  keep  powder  magazines,  the 
city  of  New  Orleans  can  not  maintain  an  injunction  against  any 
person  who  may  be  keeping  a  powder  magazine  in  any  other  part 
of  the  State,  nor  can  the  city  maintain  an  action  in  damages 
against  such  person  New  Orleans  v.  Hoyle,  740. 

See  CoKPonATioN 

NOTARY  PUBLIC. 

1.  A  notarj'  public  is  an  officer  of  the  State,  who  holds  his  appoint- 
ment from  the  Governor  by  and  with  the  consent  of  the  Senate. 
The  city  of  New  Orleans  has,  therefore,  no  right  or  authority  to 
impose  a  license  tax  on  such  officer  in  his  official  character. 

aty  of  Nevo  Orleans  v.  Bienvenu,  710. 

2.  The  permission  given  to  the  city  to  impose  a  license  tax  on  trades, 
occupations  and  professions  does  not  include  an  authorization  to 
impose  a  tax  on  a  notary  public  or  other  State  officer  Ih, 
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1.  Iq  this  case  a  broker  bad  entrusted  to  bim  tbe  sale  of  a  plantatiou 
in  tlie  parish  of  St.  James.  The  purchaser,  Curtis,  was  informed 
by  the  broker  of  the  terms  of  the  sale,  which  included  the  broker- 
age of  two  per  cent,  on  the  price  to  be  paid  by  the  purchaser. 
Curtis  joined  another  party  with  him  in  the  purchase,  wh6  knew 
nothing  of  the  agreement  to  pay  brokerage.    Held — ^That  this  fact 

I  did  not  lessen  bis  liability  to  the  broker.         Miller  v.  Curtis,  33. 

2.  A  painter  who  undertook  to  have  the  work  of  painting  a  house  doue, 
purely  as  an  act  of  friendship,  without  any  charge  on  his  part, 
and,  when  it  is  completed,  furnishes  the  owner  with  a  memo- 
randum of  the  cost  of  materials  furnished  and  labor  employed  by 
him,  can  not  afterward,  on  the  mere  refusal  of  the  owner  to  pay 
the  bill,  recover  more  than  the  amount  so  charged  in  the  bill.  In 
this  case  it  was  held  that  the  refusal  by  the  owner  to  pay  the  bill 
first  made  out  by  the  painter,  did  not  create  an  agreement  or 
obligation  to  pay  additional  charges  for  his  own  services  and 
supervision  of  the  work  which  he  had  undertaken  gratuitously. 

Ayland  v.  Mice,  75. 
8.  The  obligations  between  employer  and  laborer  on  a  plantation  are 
reciprocal.  K  the  employer  discharge  the  laborer  before  the  time 
of  his  engagement  has  expired,  without  any  just  cause,  he  at  once 
incurs  the  liability  of  paying  the  laborer  for  the  whole  time  of  his 
engagement.  On  the  contrary,  if  the  laborer  leaves  his  employer 
before  the  time  of  his  engagement  has  expired,  without  any  just 
^  cause,  he  thereby  forfeits  all  the  wages  that  may  be  due  him,  and 

contracts  the  obligation  to  return  all  moneys  that  he  may  have 
received  from  his  employer  on  account  of  such  employment. 
Therefore,  if  the  evidence  shows  that  the  laborer  left  his  employer 
without  any  just  cause  before  the  time  of  his  engagement  had 
expired,  he  can  not  recover  from  the  employer  any  wages  for  the 
time  he  has  served.  Bartell  v.  Lallandej  317. 

See  Bokds. 
See  Bills  and  Notes. 

OFFICE  AND  OFFICERS. 

1.  Private  citizens  of  a  municipal  corporation  can  not  enjoin  ofiBcers 
from  the  discharge  of  their  duties,  nor  can  they  contest  or.  inquire 
into  their  right  to  the  offices  by  writ  of  quo  warranto,  even  though 
they  be  taxpayers.  Voisin  v.  Leche,  25. 

2.  In  a  proceeding  by  guo  warranto  to  test  the  right  to  an  office,  no 
person  not  disclosing  an  interest  in,  or  right  to,  the  office,  can  be 
heard  in  the  contest,    14  An.  506  j  Act  of  1868,  p.  197.  lb. 

3.  The  act  of  1864,  creating  the  office  of  tax  collector  for  the  several 
parishes  of  the  State,  was  repealed  by  the  statute  of  1868,  entitled 
<*  An  act  to  provide  a  revenue  for  the  State  ccovernment,  and  the 


INDEX.  893 


OFFICE  AND  OFFICERS— Continued. 

manner  of  collecting  the  same."  Therefore  the  office  of  tax  col- 
lector, under  the  act  of  1864,  became  extinct  by  the  passage  of  the 
act  of  1868,  and  such  officer  elected  under  that  act  must  give  way 
to  the  officer  designated  by  the  act  of  1868  to  collect  the  taxes. 

State  ex  rel.  Montieu  v.  Lavigne^  HI. 

4.  In  a  proceeding  under  the  intrusion  act,  No.  156  of  1868,  to  test 
the  right  to  an  office,  the  party  claiming  the  office  may  be  joined, 
and  if  it  be  ascertained  that  he  is  entitled  thereto,  he  will  be  so 
recognized  in  the  decree  which  pronounces  the  incumbent  an 
intruder.  lb, 

5.  Article  sixty- one  of  tlie  Constitution  commands  the  Governor  to 
fill  all  vacancies  that  may  occur  during  the  recess  of  the  Senate, 
by  granting  commissions,  whicli  shall  expire  at  the  end  of  the  next 

•egular  session  thereof.  State  ex  reL  Gearge  v.  Tucker f  130. 

6.  Article  one  hundred  and  twenty  vests  the  General  Assembly  with 
power  to  determine  the  mode  of  filling  vacancies  in  all  offices  for 
which  provision  is  not  made  in  the  Constitution  lb, 

7.  By  the  act  of  the  General  Assembly  of  sixth  of  March,  1869,  the 
parish  of  Tangipahoa  was  created,  and  the  Governor  directed  to 
appoint  the  various  officers  named  in  the  act.  The  commission 
granted  to  the  Recorder  stated  that  he  should  continue  in  office 
until  the  next  general  election  for  such  office.  At  the  next  regular 
session  of  the  Senate  another  party  was  apx>ointed  Recorder  by  the 
Governor,  and  confirmed  by  the  Senate.  The  first  appointee  re- 
fused to  sunender  tlie  office.  Suit  was  brought  under  the  intrusion 
act  of  1808,  No.  156,  to  test  the  right  to  the  office  under  their 
respective  commissions.  The  first  appointee  claimed  that  the  office 
being  created  by  the  act  under  which  he  was  appointed,  no  con- 
firmation by  the  Senate  was  necessary,  and  that  he  was  entitled  to 
hold  it  until  the  time  fixed  by  law  for  an  election.  Held — That 
the  Legislature  having  in  the  act  No.  27,  of  1866,  established  a 
general  system  of  appointment  and  confirmation,  and  the  act 
under  which  the  Recorder  of  Mortgages  of  the  parish  of  Tangi- 
pahoa was  first  appointed,  not  being  in  conflict  therewith,  the 
court  would  presume  that  the  latter  act  was  passed  with  reference 
to  the  general  law  on  the  subject.  Held,  further — That  in  as  much 
as  the  latter  act  was  in  no  wise  in  conflict  but  was  in  harmony 
with  the  general  law,  the  officer  first  appointed  could  only  hold 
until  the  end  of  the  next  regular  session  of  the  Senate ;  therefore, 
the  latter  appointee,  who  was  confirmed,  is  entitled  to  the  office. 

lb. 

8.  In  a  contest  for  office  where  each  one  of  the  contestants  holds  his 
commission  from  the  Governor  of  the  State,  with  no  evidence 
before  the  court  showing  that  a  vacancy  has  occurred  in  the  office, 
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and  no  evidence  dehors  the  commissions  is  offered  which  contra- 
dicts their  recitals,  the  contestant  who  holds  the  commission  first 
issued  will  be  declared  entitled  to  continue  in  tl:c  office. 

State  ex  rcL  Ard  v.  Barkston,  375. 
9.  In  a  contest  for  the  right  to  an  office  under  the  intrusion  act,  No* 
156  of  18G8,  the  defendant  has  accorded  to  liim  the  right  to  a  trial 
^y  i^^Yi  if  ^»©  asks  for  the  same  in  the  answer  to  the  suit.  If  he 
file  an  exception  to  the  action  which  is  afterward  adjudged  to  bo 
an  answer,  he  may  still  file  an  amended  answer  asking  for  a  jury. 
But  if  the  question  of  the  character  of  the  exception  be  not  detei^ 
mined  until  the  trial  of  the  cause,  and  it  then  be  held  that  it  is  an 
answer,  the  defendant  is  not  thereby  deprived  of  the  right  to  a 
trial  by  jury  which  he  has  prayed  for  in  the  answer. 

State  of  Louisiana  ex  rel.  v.  Gihnore,  600. 

10.  The  Board  of  Assessors  for  the  year  1867,  who  were  removed  from 
office  before  the  one  per  cent,  tax  was  levied  by  the  General  As- 
sembly of  1863,  have  no  right  or  claim  to  the  per  cent,  allowed 
them  as  assessors,  on  the  ground  that  their  successors  used  the  as- 
sessment Vol  Is  prepared  by  them  in  assessing  the  one  per  cent,  tax 
of  1868.  The  suit  against  the  Auditor  to  compel  him  to  warrant 
on  the  treasury  for  such  a  demand  was  held  to  bo  vexatious. 

State  ex  rel,  Golding  v.  Graham,  780. 

11.  In  a  proceeding  under  the  intrusion  act  to  test  the  right  of  any 
person  to  an  office,  the  State  is  a  necessary  party  to  the  suit,  and 
if  it  be  shown  that  the  incumbent  is  an  intruder,  he  will  be  ejected 
without  reference  to  the  rights  of  the  claimant  to  the  office 

State  ex  rcL  Bohinson  v.  Draufjuet,  784. 

12.  The  failure  of  a  person  who  has  been  elected  or  appointed  to  an 
office  to  take  the  oath  prescribed  by  the  eligibility  act  of  the  tvren- 
ty -sixth  of  August,  1868,  within  the  time  prescribed,  does  not  ipso 
facto  destitute  him  of  the  office.  Hk 

13.  The  Legislature  has  no  power  to  incre«ase  or  diminish  the  term  of 
office  fixed  by  the  Constitution,  nor  has  the  Legislature  any  power 
to  fix  conditions  or  impose  penalties  on  a  person  holding  an  office 
which  are  not  authorized  by  the  Constitution,  II>. 

14.  The  appointment  of  any  i)erson  by  the  Governor  to  an  office. not 
vacant  is  absolutely  null.  lb. 

15.  The  act  No.  120  of  1868,  which  confers  the  power  on  the  police 
juries  of  the  diiferent  parishes  to  appoint  a  district  attorney  pro 
tempore  within  thirty  days,  does  not  prohibit  them  from  making 
the  appointment  after  the  thirty  days  have  expired.  An  appoint- 
ment of  a  district  attorney  pro  tempore  by  the  police  jury  after 
the  expiration  of  thirty  days  is  valid,  provided  tlie  power  of 
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making  such  appointment,  conferred  upon  tbe  parish  judge  in  the 
act,  has  not  been  exercised  before  it  is  made. 

State  ex  rel.  Bills  v.  Lynch,  786. 

IG.  In  case  tlie  police  jury  has  made  the  appointment  after  the  expi- 
ration of  tliirty  days,  but  before  the  appointment  by  the  parish 
judge,  then  the  appointee  lias  an  indefeasible  right  to  the  office, 
and  the  person  appointed  alterward  by  the  parish  judge  is  an 
intruder  into  the  office.  lb. 

17.  A  district  attorney  who  fails  or  refuses  to  bring  a  suit  to  test  the 
right  to  an  office  under  the  i intrusion  act,  ma^'  be  compelled  by 
mandamus  to  bring  such  suit.    21  An.  655.  Ih. 

18.  If  a  suit  to  tc&t  the  right  to  an  oHice  be  tried  in  chambers,  legal 
notice  must  be  given  to  the  paities  interested.  Ee vised  Statutes, 
section  2C05.  A  judgment  rendered  on  default  in  a  suit  to  test 
tlie  right  to  an  office,  when  the  court  is  not  in  regular  session, 
without  giving  the  parties  interested  legal  notice  of  the  trial,  is 
null  and  void.  State  ex  rel.  Weber  v.  Billings,  798. 

m 

PARISH  COURT. 

1.  The  parisli  court  that  has  granted  an  order  of  6;i1pi  of  property 
belonging  to  a  succession,  has  jurisdiction  of  a  monition  suit  by  a 
purchaser  of  the  lands  sold  under  its  orders.  The  ])tirty  opposing 
ft  monition  is,  for  all  legal  purposes,  the  plaintift'  in  the  action^ 
and  he  must  therefore  establish  his  averments  by  pro<»f. 

Montgomery  v.  All  the  ITorW,  2*i9. 

2.  The  parish  court  has  exclusive  original  jurisdiction  in  the  matter 
of  receiving  proof  of  last  wills  and  testaments.  Therefore,  if  the 
validity  of  a  will  be  attacked  on  the  ground  of  mental  unsound- 
ncss  of  the  testator  at  the  time  it  purports  to  have  been  made,  the 
parisli  court  has  exclusive  jurisdiction  to  try  the  issue. 

Succession  of  Zabranche,  292. 

3.  A  parish  judge  who  grants  an  order  of  injunction  from  the  district 
court,  in  the  absence  from  the  parish  of  the  district  judge,  has  no 
power  or  authority  after wai'd  to  set  aside  such  order  on  bond. 

Wooley  V.  Buss,  580. 

4.  The  parish  court  has  jurisdiction  to  try  criminal  coses  when  the 
penalty  is  not  necessarily  imprisonment  at  hard  labor  or  death,  if 
the  accused  shall  have  waived  trial  by  jury.  Constitution,  article 
87.  Being  once  vested  with  jurisdiction  of  a  criminal  cause,  the 
parish  court  has  the  power  to  pass  sentence  and  inflict  such  penalty 
as  the  law  prescribes.  State  v.  lUley,  600. 

5.  A  suit  by  the  heirs  to  set  aside  and  annul  orders  or  decrees  ren- 
dered by  the  district  court  homologating  their  tutor's  accounts, 
and  to  cause  the  tutor  to  render  an  account,  is  strictly  a  probate 
proceeding,  and  the  parish  court  is  vested  with  jurisdiction  of  such 
action  without  regard  to  the  amount  involved. 

Nugent  v.  Bandolph,  693. 
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1.  The  defeDdauts,  R.  L.  Adams  &  Co.,  were  sued  for  a  balance  dae 
Josephus  Love.  R.  T.  JeoDiDgs,  one  of  tbe  firm  of  R.  L.  Adams 
&  Co.,  averred  that  the  indebtedness  of  Love,  if  it  ever  existed, 
was  due  by  the  former  firm  of  R.  L.  Adams  &  Co.,  of  which  he 
was  not  a  member,  and  not  by  the  present  firm>  of  which  he  is  a 
member  and  against  whom  suit  is  brought.  The  evidence  shows 
that  at  the  time  Jennings  entered  the  firm  of  R.  L.  Adams  &  Co., 
he  was  made  acquainted  with  the  debt  standing  against  the  former 
firm  in  favor  of  Love;  that  he  made  no  objection  thereto,  but,  on 
the  contrary,  made  provision  for  its  liquidation  by  the  now  firm. 
Held — That  these  acts  on  his  part  amounted  to  an  assumption  of 
this  liability  as  a  partner.  Love  v.  Adams  &  Co,,  &j. 

2.  In  this  case  two  members  of  the  firm  of  John  Coleman  &  Co., 
bouglit  out  the  interest  of  a  third  member,  and  assumed  all  the 
liabilities  of  the  firm  which  had  been  dissolved.  Dennis  Cava* 
naugh  was  a  creditor  of  the  firm,  for  which  he  brought  suit; 
Dennis  Cronan,  the  retiring  partner,  was  a  creditor  of  Cavanaugli 
to  an  amount  equal  to  the  debt  of  the  firm  to  Cavanaugh.  By  an 
agreement  of  parties  the  matter  was  left  to  arbitrators  selected  by 
them,  who  examined  and  adjusted  the  accounts,  and  awarded  to 
Dennis  Cronan  the  amount  which  the  firm  owed  to  Cavanaugh. 
This  award  of  the  arbitrators  was  shown  on  the  trial  of  the  cose 
to  have  been  agreed  to  by  all  parties.  Held — That  by  this  settle- 
ment confusion  took  place,  and  the  debt  of  Cavanaugh  against  the 
firm  was  extinguished  by  the  payment  by  the  firm  to  Dennis 
Cronan,  the  same  as  if  it  had  been  p«aid  to  Cavanaugli  and  by  him 
paid  to  Cronan;  that  the  trausjiction  was  complete,  and  that 
Cavanaugh  could  not  recover  from  the  firm. 

Cavanaugh  v.  Coleman,  3CM). 

3.  Notes  that  have  been  given  by  the  different  partners  in  settlement 
of  a  partnership,  which  have  fallen  into  third  hands  after  matu- 
rity, can  only  be  enforced  against  the  makers  thereof  tx)  the  extent 
to  which  each  member  be  found  to  be  indebted  to  the  partnership. 
In  such  a  case  the  third  holders,  after  maturity,  acquired  no  greater 
rights  to  the  notes  in  their  possession  than  the  x^artuership  itself 
would  have  had,  had  they  remained  in  tlio  possession  of  its  agent 
for  final  settlement.  Landry  v.  Landry,  312. 

4.  In  a  suit  by  one  partner  for  the  settlement  and  liquidation  of  the 
partnership  affairs  of  a  commercial  partnership,  the  partner  claim- 
ing the  settlement  stands  in  no  better  position  than  tliat  of  any 
other  creditor.  It  must  therefore  be  shown  affirmatively  that  he 
is  a  creditor,  and  that  the  other  partner  who  is  required  to  account 
is  in  default,  before  he  can  resort  to  the  seizure  of  property,  the 
title  to  which  is  not  in  the  partnership,  but  which  is  alleged  to  be 
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fraudulently  ia  the  possession  of  a  third  party  under  a  simulated 
title.  McKee  v.  Gnffin,  417. 

5.  In  the  suit  of  one  partner  against  another,  to  compel  the  liquida- 
tion and  settlement  of  a  commercial  partnership,  under  the  allega- 
tion that  a  third  person  (who,  it  is  admitted,  is  not  a  partner  and 
is  in  no  manner  interested  in  or  connected  with  the  partnership 
affairs),  is  the  possessor  of  real  estate,  under  a  title  translative  of 
property  from  the  partner  who  is  called  to  account,  it  was  held 
that  the  writ  of  injunction  could  not  be  legally  issued  against  such 
third  possessor  under  such  title,  restraining  him  from  using  and 
enjoying  his  property,  pending  the  suit  for  a  settlement  of  the 
partnership,  because,  in  the  first  place,  it  is  not  established  that 
the  partnership  is  indebted  to  the  complaining  partner,  and  there- 
fore he  has  no  right  of  action  against  such  third  possessor,  and 
consequently  is  without  the  right  to  seek  the  conservatory  writ  of 
injunction.  11), 

6.  It  was  held,  further,  that  a  third  party,  holding  real  estate  in  the 
State  of  Louisiana  under  a  title  translative  of  property,  could  not 
be  divested  of  his  property,  collaterally,  by  a  suit  for  the  settle- 
ment of  an  ordinary  commercial  partnership,  of  which  it  was  not 
alleged  that  he  was  a  member,  or  that  ho  was  in  any  way  con- 
nected therewith,  under  the  allegation  that  such  third  person  had 
acquired  his  title  to  such  real  estate  with  a  knowledge  that  it  had 
been  purchased  by  his  veiidor  with  partnership  funds.  lb, 

7.  Planting  partners  are  bound  jointly',  each  for  one-half  of  a  debt 
contracted  by  them  lor  the  benefit  of  the  partnership. 

Bupre  V.  Boyd,  495. 

8.  In  this  case  three  parties,  A,  B  and  C,  formed  a  commercial  part- 
nership, each  placing  in  the  firm  to  his  individual  credit,  and  to 
be  under  his  individual  control,  an  equal  amount  of  the  capital 
stock.  By  an  article  of  the  partnership  it  was  acknowledged  that 
three  thousand  dollars  of  the  capital  stock  belonging  to  C  was 
borrowed  from  D,  for  which  the  firm  bound  itself,  on  its  dissolu- 
tion, to  pay.  At  or  before  the  dissolution  of  the  firm  C  drew  out 
all  his  capital,  including  the  amount  which  was  owing  to  D.  After 
the  firm  was  dissolved,  D  brought  suit  for  the  three  thousand  dol- 
lars against  each  member  of  the  firm  on  the  promise  and  acknowl- 
edgment in  the  articles  of  partnership.  Held — That  D  could  not 
recover  because  the  article  of  the  partnership  which  acknowledge 
the  indebtedness  to  D  gave  U>  C  the  exclusive  control  of  his  own 
capital  in  the  partnership,  which  he  had  withdrawn  before  suit 
was  brought.  Held  further — That  under  the  allegations  in  the 
petition  of  D  that  she  loaned  the  money  to  C  individually,  evi- 
dence to  show  the  fact  that  C  had  withdrawn  the  same  before  suit 
was  brought  was  admissible  in  a  suit  to  hold  the  firm  liable. 

Doxod  V.  EUtncr^  Kinswarihy  (&  Co.,  656. 
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9.  In  a  suit  for  a  settlement  of  partnership  accounts,  the  question  a» 
to  whether  a  certain  fund  is  a  partnership  asset,  belongs  of  right 
to  the  merits  of  the  case,  and  should  not  be  passed  upon  in  an 
appeal  from  an  order  appointing  a  receiver. 

Leathers  v.  Cannon,  781. 
PAYMENT. 

1.  One  who  alleges  extinguishment  of  his  debt  by  payment,  must 
prove  it.  Gernon  v.  McCan,  84. 

2.  Payment  of  a  debt  which  is  to  be  acquitted  in  money,  may  be 
made  by  a  third  person  not  interested,  C.  C.  2160;  Dig.  A(x,  3,  SSy 
but  this  payment  must  be  the  deliberate  and  intentional  net  of 
tliis  third  person,  for  payment  is  not  merely  the  delivery  of  a  sum 
of  money,  but  the  performance  of  an  obligation — an  act  calling 
for  the  exercise  of  the  will,  of  consent,  without  which  it  has  not 
the  characteristics  of  that  mode  of  extinguishing  obligations. 

J6. 

3.  When,  therefore,  it  appears  as  matter  of  fact  that  a  third  persou 
acted  as  agent,  both  for  the  makers  of  notes  who  desired  an 
extension,  and  for  a  party  who  wished  to  purchase  them  as  ain 
investment,  and  consented  to  the  extension,  and  this  agent  paid 
the  money,  believing  that  he  was  purchasing  the  notes,  and  th& 
extension  was  accordingly  made.  Held — That  the  transaction 
would  not  be  considered  a  payment,  merely  because  the  person 
who  received  the  money  imagined  that  he  received  it  in  payment.. 

lb. 
PETITORY  ACTION. 

1.  A  defendant  who  has  allowed  his  lands  to  be  seized  and  sold  to 
pay  his  debts,  can  not  afterward  maintain  a  petitory  action  for  the 
recovery  of  the  lands  against  the  purchaser  at  judicial  sale.  Being 
divested  of  title  himself  by  the  sale,  he  is  estopped  from  sotting 
up  his  title  against  the  purchaser.  Tregre  v.  JBaudry,  18. 

2.  In  a  petitory  action  for  a  tract  of  land,  if  the  plaintiff  shows  a 
title  translative  of  property,  and  the  defendant  sliows  none,  the 
plaintiff  will  recover.  In  such  a  case,  if  the  defendant  and  hls- 
warrantor  are  both  appellees,  no  amendment  of  the  judgment  (as- 
between  them)  can  be  made  by  the  appellate  couit,  but  the  rights- 
of  the  defendant  against  his  warrantor  will  be  reserved  in  the 
decree  awarding  the  land  to  the  plaintiff.       Dvpre  v.  Helm,  145. 

See  Action. 
See  Pleadings. 

PLEADINGS. 

1.  The  husband  who  joins  with  and  authorizes  the  wife  to  execute  a- 
mortgage  on  her  paraphernal  property  for  the  purpose  of  improving 
it,  can  not  afterward,  when  the  mortgage  is  sought  to  be  enforced,. 
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set  up  by  way  of  defense  that  the  property  mortgaged  "was  com- 
munity property,  and  the  wife  was  without  the  power  or  authority 
to  encumber  it.    Having  signed  the  mortgage  himself,  he  can  not 

be  permitted  to  deny  or  gainsay  his  own  solemn  act. 

Stewart  v.  JBoyle,  83. 

2.  In  a  suit  by  executory  process  to  foreclose  a  mortgage  executed 
by  the  wife  on  her  separate  property,  with  the  authorization  of 
her  husband,  the  authorization  of  the  wife  by  the  husband  to 
defend  the  proceedings  is  not  necessary.  lb. 

3.  In  a  suit  of  opposition  to  the  admin is£rator's  account  by  the  heirs, 
the  names  of  the  heirs  must  bo  set  forth  in  the  petition. 

Succession  of  HatcJier,  136. 

4.  The  authorization  of  the  wite  to  appear  in  court  as  a  party  to  the 
saity  must  be  shown  otherwise  than  by  her  own  averment  or  that 
of  her  attorney.  21  An.  576.  Therefore,  the  appeal  will  be  dis- 
missed on  motion,  if  the  original  petition  of  opposition  to  the 
administrator's  account  shows  that  the  petitioners,  who  were 
married  women,  have  been  legally  authorized  to  institute  and 
prosecute  neither  the  suit  nor  the  appeal.  lb. 

5.  The  capacity  of  a  party  who  appears  in  court  as  the  representa- 
tive of  another  must  be  alleged,  but  it  need  not  be  proved  unless 
specially  denied.  lb. 

G.  Hiercforc,  when  the  petition  of  opposition  to  the  administrator's 
account  only  shows  as  to  one  of  the  opponents  that  he  was  a 
minor,  without  averring  or  designating  his  tutor  or  tutrix  by 
name,  it  is  defective,  and  under  this  averment  the  opponent  can 
neither  prosecute  the  suit  nor  the  appeal.  lb. 

7.  It  is  not  necessary  that  the  answer,  setting  «p  the  plea  of  pay- 
ment, should  specify  the  amount  paid,  and  every  circumstance  of 
the  time  and  place  of  payment.  Therefore,  evidence  is  admissible 
under  the  general  allegation  of  payment  to  show  the  amount  paid, 
and  the  time  and  circumstances  of  the  payment. 

Holmes  v.  Dcplaigne,  238. 

8.  The  effect  of  a  judgment  as  between  codefendants  must  be  con- 
strued with  reference  to  the  pleadings  and  the  nature  of  the 
obligation  declared  upon.  Therefore,  if  the  obligation  sued  upon 
be  not  solidary  as  to  the  drawers,  yet  if  the  acceptor  is  bound 
unconditionally  lor  the  whole  debt,  he  can  not  maintain  an  injunc- 
tion to  restrain  the  sale  of  his  property  to  pay  the  same,  on  the 

r  ground  that  his  codebtors  are  not  being  pursued  for  their  share, 

!  even  though  they  be  not  bound  in  solido.    Barus  v.  Bidxoelly  296. 

9.  A  party  is  estopped  from  contradicting  in  a  subsequent  action 
what  he  has  judicially  admitted  or  averred  to  be  true  in  a  previous 

;  action  between  the  same  parties.  Bender  v.  Belknap,  764* 

'  See  Practice. 

See  Action. 
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1.  Jules  Tuycs  and  Avegno  &  Willoz,  brokers,  purchased  on  joint 
account  three  hundred  shares  of  the  stock  of  the  Commercial 
Waterworks  Company  for  the  aggregate  sum  of  $20,625.  For  the 
payment  of  this  amount  Avegno  &  Willoz  paid  $625  in  cash  and 
Tuyes  executed  his  notes  for  the  balance,  $20,000,  on  time,  and 
gave  as  collateral  security  the  three  hundred  shares  of  stock.  The 
stock,  subsequently  and  before  the  notes  were  paid,  depreciated  in 
value.  The  notes,  with  tlio  collaterals,  were  held  respectively  by 
the  Bank  of  America,  the  Merchants'  Mutual  Insurance  Company 
and  the  Mutual  Insurance  Company.  The  collaterals  having  de- 
preciated in  value,  the  holders  called  on  tho  maker  of  the  notes  for' 
a  margin,  which  was  for  a  part  paj-mcnt.  The  maker  failed  to 
pay  and  the  shares  of  stock  were  sold  according  to  law  by  the 
pledgees.  At  this  sale  the  stock  failed  to  bring  tho  amount  of  the 
notes  by  a  deficit  of  $9029  80.  Held— That,  the  maker  of  the 
notes  having  purchased  the  stock  on  joint  account  with  Avegno  & 
Willoz,  brokers,  and  having  paid  the  notes  or  become  liable  for 
their  payment,  they,  the  brokers,  were  liable  to  him  for  tho  one- 
half  of  the  loss  resulting  from  the  sale  of  the  stock  by  the  pledgees, 
less  the  amount  of  the  cash  which  tlicy  paid  in  at  tlie  time  of  the 
purchase.  Tuycs  v.  Avegno  &  Willoz^  177 

2.  Prescription  is  interrupted  on  a  note  so  long  as  the  holder  -is  in 
possession  of  collaterals  pledged  by  the  maker  to  secuie  its  pay- 
ment. Blanc  Y,  Hcrtzog,  \9d. 

3.  An  order  or  draft  given  on  another,  not  negotiable  in  form,  for  the 
accommodation  of  a  third  party,  without  consideration,  can  not  be 
enforced  against  the  maker,  even  if  it  be  in  the  hands  of  a  pledgee. 
In  such  a  case  the  pledgee  would  have  no  other  or  greater  rights 
than  the  original  payee  himself  would  have.  lb. 

4.  Stocks  pledged  to  and  in  tho  possession  of  a  bank  as  security  for 
money  loaned,  constitute  a  standing  acknowledgment  of  the  debt, 
and  prescription  is  interrupted  duriug  the  time  of  the  pledge.  21 
An.  128  ;  22  An.  107.  Citizens'  Bank  v.  St.  Amans,  293. 

5.  Horses,  mules,  and  other  work  animals,  together  with  farming  im- 
plements used  on  a  plantation  in  making  tho  crop  and  belonging 
to  the  lessee  stand  as  a  pledge  to  the  lessor  for  the  payment  of  the 
rent.  The  pledge  thus  given  and  accorded  to  the  lessor  on  the 
team,  implements,  etc.,  used  in  making  the  crop  need  not  bo  re- 
corded to  give  it  effect.  A  different  rule,  however,  governs  with 
regard  to  the  privilege  on  the  crop  for  advances  made,  and  supplies 
furnished  to  make  it.  In  the  latter  case,  if  the  lessor  make  ad- 
vances and  desires  to  preserve  his  privilege  on  the  crop  and  other 
property  on  the  place,  he  must  have  the  lease  recorded,  as  re- 
quired by  law.  Johnson  v.  Tacneau^  453. 
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6.  In  a  contract  of  pledge  the  pledgee  lias  the  right  to  dispose  of  the 
thing  pledged  in  payment  of  his  obligation  at  maturity,  whether 
the  thing  pledged  belongs  to  the  debtor  or  to  a  third  party,  ivho 
gave  it  as  surety  for  the  debtor.  The  contract  of  pledge  is  ditler- 
ent  from  that  of  surety.  In  the  former  case  a  material  thing  is 
given  in  pledge  as  security  ior  the  debt,  while  in  the  latter  case  a 
person  is  given  as  security  that  the  debt  will  be  paid,  and  in  the 
latter  case  if  the  creditor  give  to  the  principal  debtor  an  extension 
of  time  without  giving  notice  to  the  surety,  the  surety  thereby  be- 
comes discharged,  which  is  not  the  case  where  a  thing  has  been 
given  as  a  pledge  that  the  debt  should  be  paid. 

James  v.  Fike,  477, 

7.  Movable  property  belonging  to  the  lessee,  and  placed  by  him  on 
the  leased  premises,  is  pledged  to  the  landlord  for  the  payment  of 
the  rent.  C.  0.  2675.  Such  property  may  be  seized  by  the  land- 
lord while  on  the  premises  or  within  fifteen  days  thereafter,  pro- 
vided the  lessee  continues  to  be  the  owner.  But  if  the  lessee 
ceases  to  bo  the  owner,  then  and  in  that  case  it  can  not  be  seized 
for  the  rent  after  it  has  been  removed  from  the  premises. 

St.  Charles  Hotel  Company  v.  Tarhox^  715, 
POLICE  JURIES. 

1.  Notes  given  by  the  police  jury  without  an  ordinance  of^that  body 
authorizing  their  issue,  impose  no  legal  obligation  on  the  parish  to 
redeem  them.  Cqpmartiti  v.  Police  Jury,  190. 

2.  An  ordinance  of  the  police  jury  passed  subsequent  to  the  issuing 
of  notes,  authorizing  their  issue,  will  not  render  valid  those  notes 
which  were  issued  without  the  authority  of  the  ordinance  and 
before  it  was  passed.  Ih. 

3.  Under  the  act  of  1853,  the  police  juries  are  prohibited  from  con- 
tracting a  debt  against  the  parish  they  represent  without  providing 
in  the  same  ordinance  for  the  payment  of  the  principal  of  the 
debt  so  contracted.  Therefore,  the  notes  authorized  to  be  issued 
by  ordinance  of  the  police  jury  can  not  be  enforced  against  the 
palish  if  the  ordinance  that  authorizes  their  issue  does  not  pro- 
vide the  means  ior  paying  the  principal  and  interest  on  such  notes. 

Ih. 

4.  If  express  power  is  given  by  law  to  the  police  juries  to  raise  money 
by  taxation  for  building  roads  and  bridges,  no  other  mode  of  raising 
the  money  for  that  purpose  can  be  exercised  by  them.  Therefore^ 
bonds  issued  by  the  police  jury  for  the  purpose  of  raising  funds  to 
build  a  bridge  or  road  are  not  binding  on  the  parish,  because  the 
jury  is  not  authorized  by  law  to  issue  bonds  for  such  purpose. 

MarionneaviX  v.  FoUce  Jury^  25}. 
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on  tlie  line  or  route  of  tbe  road,  and  is  required  for  tbe  uses  and 
location  thereof,  a  scrupulous  regard  to  the  ascertainment  of  a 
just  and  full  valuation  of  the  property  to  be  taken  from  the  owner^ 
and  the  compensation  to  be  given  him  must  be  observed.  If^ 
therefore,  as  in  the  present  case,  one  sot  of  commissioners  have 
made  a  report  of  the  value  of  the  property  Tvbich  was  set  aside  by 
the  judge  a  quo  at  the  request  of  the  company,  and  another  has 
been  appointed  who,  after  taking  further  testimony,  have  made  a 
Gccond  report,  reducing  the  value  of  the  property  1o  be  taken 
below  one-half  that  placed  upon  it  by  the  first  set  of  commis- 
sioners,  which  latter  estimate  is  approved  by  the  judge  a  quo,  the 
Supreme  Court  will,  on  appeal,  in  the  exercise  of  their  discre- 
tionaiy  powers  in  such  cases,  remand  the  cause  to  the  court  of  the 
first  instance,  with  instructions  that  a  new  commission  be  ap- 
pointed, and  the  case  be  in  other  respects  proceeded  with  according 
to  law. 
New  Orleans,  Mobile  and  Cluitianooga  Bailrocid  Company  v^ 
Zeringue,  521. 

KES  JUDICATA. 
1.  Where  a  sale  has  been  made  by  order  of  the  probate  court  of  the 
property  of  a  succession  for  the  purpose  of  affecting  a  partition^ 
among  the  heirs,  and  the  administrator  files  his  accouut  of  the 
partition,  which  is  duly  homologated  by  the  judge,  a  subsequent 
suit  for  partition  will  not  be  entcrtaiDed,  because  tlie  title  to  the 
property  constituting  the  succession  passes  by  the  sale  to  the  pur- 
chasers, and  can  not  afterward  be  returned  to  the  succession  to  be 
again  administered  upon.   The  judgment  of  the  court  homologating: 
the  administrator's  account  of  partition  is  res  judicata, 

MVo^nack  v.  Womack,  351. 
See  Jl'dgment 

RESOLUTORY  CONDITION. 
1.  The  vendor  of  a  tract  of  land  may  enforce  the  resolutory  condi- 
tion against  a  third  purchaser  from  his  vendee.  If,  therefore,  it- 
appears  as  a  matter  of  fact  that  the  wife  has  taken  a  tract  of  land 
as  a  daiien  en  paiement  of  her  judgment  against  her  husband, 
which  is  subject  to  the  resolutory  condition  because  the  price  has 
not  been  paid,  then  and  in  such  case  she  can  not  successfully  resist 
the  payment  of  notes  and  mortgage  which  she  has  placed  upon  it,, 
on  the  grounds  that  the  notes  and  mortgage  were  given  under 
marital  influence  and  to  secure  a  debt  of  her  husband. 

LeBourgeois  v.  LeBourgeoie,  757 
See  Petitory  Actioiy. 
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1.  In  a  deed  to  a  tract  of  land  appearod  the  following  clanso :  '^The 
said  purchaser  reserving  to  himself  the  right,  after  having  effected 
the  payment  of  the  first  sixth  part,  to  postpone  the  payment  of 
the  last  five-sixths  from  year  to  year,  indefinitely,  in  consideration 
of  an  annual  interest  of  ten  per  cent,  from  the  maturity  of  the 
respective  sums  or  terms,  whose  payment  shall  be  thus  postponed, 
which  interest  shall  be  exigible  from  year  to  year.  In  default  of 
payment  promptly,  the  whole  capital  to  be  exigible,  as  if  there 
had  been  no  stipulation  for  that  delay."  Held — That  the  stipula- 
tions in  the  act  or  deed,  postponing  payments  on  the  five-sixths 
indefinitely,  on  condition  that  ten  per  cent,  interest  was  paid 
annually  and  the  other  conditions  did  not  change  the  character  of 
the  act  from  that  of  a  sale  to  that  of  a  contract  of  rent,  and, 
therefore,  the  vendor  could  not  maintain  an  action  for  rent  on  the 
deed,  in  case  the  conditions  were  not  promptly  complied  with. 

lleirs  of  Bourgeois  v.  Thibodaux,  19. 

2.  In  the  sale  of  a  house  and  lot,  the  vendee  took  a  special  mortgage 
on  a  tract  of  land  belonging  to  the  vendor,  to  secure  himself 
against  a  mortgage  of  a  third  party  standing  against  the  house 
and  lot.  The  vendee  was  subsequently  compelled  to  pay  the 
mortgage  against  the  house  and  lot.  He  afterward  brought  suit 
against  the  vendor  on  the  special  mortgage  to  reimburse  himself 
for  the  outstanding  mortgage  on  the  house  and  lot  which  he  had 
been  compelled  to  pay  On  trial  of  this  suit  it  was  shown  that 
the  whole  transaction  was  based  on  an  illicit  paper  currency  com- 
monly called  Confederate  money.  Held — That  the  contract  having 
no  legal  foundation  to  rest  upon,  could  not  be  enforced  by  the 
courts  Bloom  v.  Dixon,  265. 

3.  If  the  possession  of  the  defendant  to  real  estate  is  of  date  anterior 
to  the  title  under  which  the  plaintiff  claims,  then  and  in  that  case 
the  plaintiff  can  not  recover  unless  he  show  a  perfect  title. 
15  An.  454.  Patterson  v.  Litton,  274. 

4.  Prior  to  the  act  of  1847,  the  parish  judge  or  his  clerk  could  alone 
make  a  valid  sale  of  succession  property.  C.  C.  2600.  Therefore 
a  sale  made  of  succession  property  prior  to  that  date,  by  an  auc- 
tioneer, conveyed  no  title  whatever.  lb. 

5.  Defendant  owed  plaintiff  $8008.  To  secure  this  debt  ho  sold  to 
plaintiff*  three-fourths  of  his  plantation,  and  gave  his  three  notes, 
each  for  one-third  of  the  debt,  due  at  one,  two  and  three  years, 
with  a  stipulation  in  the  agreement  that  if  the  debtor  should 
promptly  pay  the  notes  at  their  maturity,  the  land  was  to  revert 
to  him  again  }  but  if  he  failed  to  pay  the  notes  at  maturity,  then 
the  right  to  recover  back  the  plantation  or  the  portion  he  had  thus 
disposed  of  was  forfeited.    Held — That  this  transaction  was  a  sale 
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with  the  right  of  redemption,  and  not  a  mortgage  given  by  the 
debtor  to  secure  the  bebt.  Carter  v^  Williams,  2S1. 

6.  Where  five  parties  own  a  tract  of  land  in  ^Qnimop,  and  all  agree  to 
sell  and  do  sell  and  transfer  it  to  one  person,  and  the  vendee  gives 
his  notes  to  each  one  for  their  respective  shares  of  the  land,  and  all 
the  vendors  join  in  the  sale  in  one  act,  in  which  ,act  of  sale  it  is 
expressly  stipulated  that  a  mortgage  is  retained  on  the  v/holo 
property  as  security  for  tlie  payment  of  each  one  of  the  notes,  and 
the  vendee  makes  retrocession  of  four  of  the  five  shares  of  the 
tract  of  land  to  four  of  the  vendors,  then,  and  in  that  case,  the 
third  holder,  before  maturity,  of  the  notes  given  to  the  fifth  vendor 
for  one-fifth  interest  in  the  land  may  enforce  his  mortgage  rights 
against  the  whole  tract  of  land  first  conveyed  without  reference  to 
the  retrocession.  Stewart  v.  Buard,  411. 

7.  If  it  be  stipulated  in  a  contract  that  in  case  the  obligation  is  dis- 
charged in  United  States  treasury  notes,  it  shall  be  in  the  proportion 
of  one  dollar  and  thirty  cents  in  currency  for  every  dollar  ex[)re8sed 
on  the  face  of  the  obligation,  the  proper  decree  and  judgment  is 
to  reserve  to  the  maker  of  the  notes  the  option  to  discharge  the 
obligations  in  gold.  A  decree  that  the  defendant  be  ordered  to 
pay  in  currency  with  thirty  per  cent,  additional  is  incorrect,  be- 
cause at  the  time  of  payment  the  price  of  gold  might  be  less  than 
thirty  per  cent,  premium.  Uk 

8.  A  promise  to  sell  a  lot  of  cotton  is  void  as  against  an  innocent 
third  pui chaser,  to  whom  it  was  subsequently  sold  and  delivered, 
if  the  price  had  not  been  paid  and  the  cotton  delivered  before  tlie 
second  sale  and  delivery.   '  Meagher  v.  Beading^  436. 

9.  In  the  sale  of  tobacco  or  other  merchandise  the  lex  loci  contractus 
governs;  therefore  a  contract  of  sale  of  a  lot  of  tobacco  in  New 
York  to  a  merchant  residing  in  New  Orleans,  will  be  construed 
with  reference  to  the  laws  and  customs  of  that  place  which  govern 
and  regulate  such  transactions.  Ilarris  v.  NasitSj  457. 

10.  It  being  shown  to  bo  the  custom  in  New  York  among  tobacco  mer- 
chants, to  close  a  transaction  of  tlie  sale  of  a  lot  of  tobacco  at 
once  and  without  reclamation,  and  it  being  shown  in  this  case  that 
that  custom  was  observed,  and  that  the  purchaser  examined  the 
tobacco  itself  before  purchasing,  and  having  given  his  written  ac- 
ceptance in  paj'ment  thereof,  he  could  not  be  allowed  thereafter  to 
resist  the  payment  of  the  draft  given  on  the  ground  that  (he 
tobacco  was  unsound  and  worthless.  lb. 

11.  In  a  suit  to  recover  the  difference  between  the  price  agreed  upon 
for  the  sale  of  a  lot  of  cotton  and  the  price  which  it  actually 
brought  (the  first  sale  having  failed  of  completion),  tlie  vendor 
must  show  that  he  complied  with  every  requisite  and  condition  on 
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his  part,  and  that  the  cause  of  the  failure  to  complete  the  first 
sale  was  attributable  entirely  to  the  vendee,  failing  in  which  he 
can  not  recover  the  difference  from  the  first  vendee. 

M088  V.  Howard,  465. 

12.  An  act  of  sale  of  real  property  under  private  signature  takes  effect 
against  third  persons  only  from  the  date  of  registry  in  the  proper 
oftice  and  the  delivery  of  the  property.  If,  therefore,  real  estate 
has  been  sold  under  act  by  private  signature,  and  the  vendor 
remains  in  possession,  and  the  act  is  not  recorded,  a  third  pur- 
chaser by  public  act  acquires  a  good  and  valid  title  thereto, 
notwithstanding  the  former  sale  under  private  signature. 

Morgan  v.  Kmnard,  645. 

13.  A  judicial  admission  or  allegation  m  the  defense  to  the  payment 
of  notes  given  for  the  price  of  land  that  the  defendant  has  no 
title,  will  not  enable  a  third'  person,  who  gets  possession  of  such 
land  without  title,  to  hold  it  under  such  judicial  admission.  The 
general  rule  is,  however,  well  established  that  judicial  confessions, 
when  voluntarily  mad^,  are  conclusive  against  the  parties  making 
them.  lb. 

14.  The  price,  the  thing  and  the  consent  are  ebsential  elements  of  the 
vente  a  remere  as  well  as  of  an  unconditional  sale. 

Calderwood  v.  Calderwood,  657. 

15.  The  right  of  redemption  constitutes  a  resolutory  and  not  a  sus- 
pensive condition,  and  the  purchaser,  therefore,  becomes  at  once 
proprietor,  and  can  exercise  all  the  rights  •f  property,  including 
the  right  of  disposition.  lb, 

16.  The  consent,  which  is  the  essence  of  the  contract  of  sale,  consists 
in  the  concurrence  of  the  vendor's  volition  to  sell  a  particular 
thing  for  a  particular  price,  and  of  the  vendee  to  purchase  the 
same  for  the  same  price.  When,  therefore,  J.  C.  made  a  contract 
with  W.  C.  in  the  form  of  a  sale  of  lands,  but  by  a  counter  letter 
of  even  date  it  appeared  (1)  that  the  real  intent  of  the  parties  was 
to  secure  the  payment  of  a  debt  which  remained  unextinguished ; 
(2),  that  the  amount  of  the  nominal  price  over  and  above  this 
debt  was  not  serious;  (3),  that  the  vendee,  so-called,  was  not 
invested  with  the  right  of  disposition;  and  (4),  that  there  was 
really  no  consent  of  J.  C.  to  sell  or  of  W.  C.  to  buy.  Held — That 
the  effect  of  the  two  instruments  together  was  to  constitute  an 
antichresis,  and  not  a  vente  a  remere, 

17.  In  the  absence  of  the  stipulation  respecting  interest  permitted  by 
B.  C.  C.  3180,  the  disposition  of  the  revenues  of  the  pledged 
immovable  is  governed  by  article  3176.  Parol  exidence  is  inad- 
missible against  or  beyond  what  is  contained  in  the  acts,  and  in 
regard  to  what  may  have  been  said  before,  at  the  time  of,  or  after 
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adultery  against  the  plaintiff,  her  husband.  Held — ^That  the  plain- 
tiff's petition  must  be  dismissed,  and  that  the  prayer  of  the  wife 
in  reconvention  must  be  granted,  that  a  judgment  of  divorce 
a  vinculo  matrimonii  must  be  granted  in  lier  favor  and  against  the 
husband.  Depaas  v.  Winterj  4S2, 

.S8.  A  defendant  who  admits  that  he  owes  a  debt  which  ho  has  failed 
to  pay,  can  not  be  relieved  from  the  payment  of  the  costs  which 
the  plaintiff  has  incurred  in  prosecuting  his  demand.  In  such  a 
case,  where  no  other  defense  is  urged  but  that  of  the  liability  for 
costs,  the  appellant  will  be  condemned  to  pay  damages  for  frivo- 
lous appeal.  Bayly  v.  McKnighty  423. 

"29.  The  defendant  can  not  be  permitted  to  question  the  validity  of  the 
claim  on  which  a  judgment  has  been  rendered  in  a  suit  to  revive 
it,  the  object  of  revival  being  only  to  interrupt  the  current  of 
prescription.    Revised  Statutes  of  1870,  section  2313. 

CaromUlei  Canal  Navigation  Company  v.  De  St.  Bomes^  437. 

30.  The  defendant  having  admitted  m  the  answer,  that  the  indorser 
was  the  owner  of  the  note,  can  not  m  a  suit  by  the  holder,  urge 
the  defense  that  the  signature  of  the  indorser  is  not  proved,  and 
that  the^  holder  can  not  therefore  recover.      Ceuly  v.  Oaines,  448. 

13i,  In  case  the  appellant  has  failed  to  cause  a  note  of  the  evidence,  on 
trial  in  the  court  below,  to  be  affixed  to  the  record,  the  Supreme 
Court  will  presume  that  the  judge  a  quo,  in  rendering  his  judg- 
ment, proceeded  to  do  so  on  pro|^r  and  sufficient  evidence. 

Simmons  v.  Howard^  Preatona  &  Barrett,  504. 

32.  In  a  proceeding  to  cause  a  judgment  of  another  State  of  the  Union 
to  be  made  executory  in  this  State,  it  is  sufficient  under  the  gene- 
ral issue  for  the  plaintiff  to  show  that  the  judgment  which  is 
sought  to  be  rendered  executory  has  been  duly  rendered,  and  that 
the  record  thereof  has  been  properly  authenticated.  76. 

33.  It  is  not  necessary  for  the  plaintiff,  in  answer  to  the  plea  of  domi- 
cile, to  show  that  the  defendant  has  changed  his  domicile  from  one 
parish  to  another.  It  is  sufficient  if  he  shows  that  the  defendant 
has  a  domicile  in  the  parish  where  suit  is  brought.  If  the  defend- 
ant, by  his  own  acts,  has  rendered  the  place  of  his  real  domicile 
equivocal  and  uncertain,  the  creditor  may,  on  showing  the  fact, 
proceed  against  him  in  either  parish,  at  his  option. 

Villere  v.  Buiman,  515. 

34.  The  authorization  of  the  wife  by  the  husband  to  institute  and 
prosecute  a  suit  in  the  court  below,  includes  the  authority  to  take 
an  appeal  from  the  judgment  rendered  against  the  wife.  An  ac- 
tion to  annul  a  judgment  can  not  be  maintained  if  all  the  parties 
to  the  suit  in  which  it  was  rendered  are  not  made  parties  to  the 
suit  to  annuL  Bell  v.  SiJbemagle,  569t 
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35.  The  issuing  of  an  execution  against  the  administrator  in  his  indi- 
Tidual  capacity,  on  his  failure  to  pay  the  judgment  creditors  of 
the  succession  out  of  the  funds  of  the  estate  adjudged  to  be  in  his 
hands,  is  a  sufficient  compliance  with  the  requirements  of  articles 
1055,  1056  and  1057  of  the  Code  of  Practice  to  authorize  proceed- 
ings by  the  creditor  against  the  surety  ou  the  administrator's  bond. 
In  such  a  suit  the  surety  on  the  bond  can  not  plead  the  defense 
that  the  debt  on  which  the  judgment  against  the  succession  is 
based  was  prescribed  at  the  time  of  its  rendition. 

Christian  v.  Lasnter^  573. 

96.  A  suit  brought  on  an  obligation  that  is  not  due,  is  premature,  and 
should  be  dismissed^  leaving  the  party  to  his  remedy  when  the 
obligation  matures.  C.  P  158.  A  sequestration  may,  however, 
issue  where  a  privilege  exists,  notwithstanding  the  principal  obli- 
gation is  not  yet  due.    C.  P.  275.  OaUeU  v.  Eeffner,  577. 

37.  Any  party  interested  in  a  judgment  may  have  the  same  revived  by 
causing  the  judgment  debtor  to  be  cited  before  the  court  which 
rendered  the  judgment,  before  prescription  has  accrued.  The 
restraining  of  the  execution  of  a  judgment  by  a  writ  of  injunction 
sued  out  by  the  judgment  debtor  does  not  interrupt  the  current  of 
prescription.  If,  therefore,  more  than  ten  years  are  allowed  to 
elapse  from  the  date  of  tho  rendition  of  the  judgment  without 
causing  the  judgment  debtor  to  be  cited,  the  judgment  is  pre- 
scribed. Yale  V.  Eandle^  579. 

38.  The  inferior  court  is  bound  to  confine  its  examination  of  a  cause 
tltat  has  been  remanded  to  the  questions  that  have  not  been  finally 

pissed  upon  by  the  appellate  court.  A  due  bill  for  money  can 
not  be  compensated  by  a  conditional  obligation  or  liability  of  a 
surety  on  an  administrator's  bond.  Succession  of  Arick^  611. 

39.  If  the  suit  be  commenced  before  the  entire  obligations  sued  upon 
are  due,  but  such  obligations  become  due  before  judgment,  the 
court  may,  in  its  discretion,  allow  an  amendment  of  the  pleadings 
so  as  to  cover  the  whole  demand.  WarfieUl  v.  Oliver,  612. 

40.  A  third  person  who  claims  by  way  of  third  opposition  the  proceeds 
of  the  sale  of  property  is  not  required  to  make  oath  to  the  facts 
upon  which  he  bases  his  demand  in  order  to  arrest  the  proceeds  in 
the  hands  of  tho  sheriff  x>ending  the  inquiry.    Either  the  party  to 

he  suit  or  his  attorney  may  make  oath  to  the  absence  of  the  dis- 
trict judge  from  the  parish.  Bains  v.  CJuiffe,  657. 

41.  A  judgment  creditor  who  has  caused  a  seizure  of  real  estate,  theown- 
er.Nliip  and  possession  of^hich  is  shown  to  be  in  a  third  party,  can 
not  be  permitted  to  attack  his  title  thereto  in  an  injunclion  taken 
out  by  the  owner  to  stay  the  sale,  unless  he  allege  that  the  title  is 
simulated.  The  allegation  of  fraud,  if  made,  would  not  authorize 
the  attack  of  the  title  in  this  form  of  action. 

Markham  v.  O^Conner,  688r 
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42.  If  a  creditor  has  intervened  and  made  himself  a  party  to  the  suit 
of  the  wife  against  her  husband,  he  can  not  afterward,  and  it 
another  form  of  action,  attack  the  jadgment  rendered  in  favor  of 
the  wife.  lb. 

43.  An  action  to  enforce  the  payment  of  a  debt  can  not  be  defeated  by 
a  peremptory  exception,  that  the  action  shouhi  be  one  for  the  set- 
tlement of  a  partnership,  unless  it  be  shown  affirmatively  that  a 
partnership  exists*  Wallace  v.  Mation,  738. 

44.  A  defense  in  reconvention  founded  on  an  agreement  that  the  de- 
fendant was  to  have  five  per  cent,  on  the  amount  of  the  net  profits 
of  the  establishment  as  a  salary  as  clerk  in  the  store  can  not  be 
enforced  until  the  debts  due  it  are  collected.  2b, 

45.  A  defendant  is  essentially  a  plaintiff  when  he  makes  a  reconven- 
tional  demand.  The  burden  of  proving  the  demand  in  reconven- 
tion, therefore,  tialls  exclusively  pn  the  defendant. 

Graham  v.  Hemard,  769. 

46.  A  defendant  who  appears  for  tlie  purpose  of  excepting  to  the 

jurisdiction  of  the  court,  and  at  the  same  time  enters  the  plea  of 

li9  pendens,  can  not  be  heard  to  urge  the  plea  of  want  of  citation. 

21  An.  438.    The  court  having  jurisdiction  of  the  property  taxed 

has  jurisdiction  to  enforce  the  collection  of  the  taxes.    The  plea 

of  lis  pendens  will  not  be  sustained  when  the  thing  demanded  in 

the  two  cases  is  not  the  same. 

City  of  New  Orleans  y.  Walker,  800. 
See  Pleadings. 

PRESCRIPTION. 

1.  The  action  to  recover  the  wages  of  a  person  employed  as  a  nurse 
is  prescribed  by  one  year.    C.  C.  3534.        Vaughn  v.  Terrell,  62. 

2.  If  more  than  five  years  have  elapsed  between  the  date  of  credits 
placed  on  a  note,  the  latter  credit  must  be  shown  to  be  in  the  hand- 
writing of  the  debtor  in  order  that  it  may  be  urged  as  an  interrup- 
tion of  prescription.  Evidence  that  it  is  in  the  handwriting  of 
the  creditor  with  the  knowledge  of  the  debtor,  will  not  suffice  to 
interrupt  prescription.    21  An.  748.  Areaux  v.  Mayeux,  172. 

3.  A  judgment  becomes  final  from  the  date  of  the  signature  of  the 
judge  a  quo,  and  if  ten  years  are  allowed  to  elapse  from  the  date 
of  such  signature  before  citation  of  revival  is  served  on  the  de- 
fendant, it  is  prescribed.  The  delay  caused  by  a  suspensive 
appeal  will  not  be  counted  in  favor  of  the  judgment  creditor  to 
defeat  the  plea  of  prescription.  Walker  v.  Hays,  176. 

4.  K  prescription  has  been  acquired  in  favor  of  an  estate,  parol 
evidence  will  not  be  admitted  to  show  an  interruption,  nor  will 
the  written  acknowledgment  by  the  executor,  made  after  prescrip- 
tion has  been  acquired,  be  allowed  to  establish  an  interruption^ 
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21  Ad.  373.  When,  therefore,  a  jadgment  lias  been  rendered 
;gain3t  a  party  in  his  individual  capacity  and  as  executor  of  his 
co-debtor,  and  the  proof  shows  that  the  written  acknowledgment 
by  the  executor  of  the  obligation  of  his  co-debtor  was  not  made 
until  after  prescription  was  acquired,  then,  and  in  that  case,  the 
injunction  against  the  seizure  on  the  judgment  thus  rendered  will 
bo  perpetuated  in  so  far  as  the  estate  is  concerned,  on  the  ground 
and  for  the  reason  that  the  debt  was  prescribed  as  against  the 
succession.  Flanner  v.  Lccompie,  193. 

5.  Prescription  is  interrupted  on  a  note  so  long  as  the  holder  is  iu 
possession  of  collaterals  pledged  by  the  maker  to  secure  its  pay- 
ment. Blanc  Y.  Hertsog,  199. 

6.  A  mortgage  is  not  prescribed  so  long  as  the  primary  obligation  is 
in  force,  notwithstanding  16  has  not  been  rein  scribed  within  ten 
years.  Berry  v.  Marshallj  244. 

7.  A  proposition  of  the  executor  to  pay  a  note  against  the  succession 
he  represents  before  it  is  prescribed,  if  the  holder  will  throw  off 
the  interest,  is  sufficient  to  interrupt  the  current  of  prescription. 

Walker  y.  Gruikslianky  252. 

8.  The  prescription  of  one,  three  and  five  years  does  nob  apply  to 
actions  against  a  sheriff  and  his  sureties  on  his  official  bond,  for 
misfeasance  or  ma1fe<i8ance  in  office;  such  action  is  prescribed  by 
two  years,  beginning  from  the  date  of  default.  Revised  Statutes 
of  1870,  p.  683.  KoJiler  v.  Waldeny  299. 

9.  A  promise  to  pay  notes,  after  prescription  has  accrued  thereon, 
;Which  are  secured  by  mortgage,  creates  a  new  debt,  evidenced  by 
the  notes,  but  it  does  not  revive  the  mortgage  which  has  perempted 
by  the  prescription  ot  the  notes.  Therefore,  if  notes  which  are 
secured  by  a  mortgage  have  prescribed,  and  the  debtor  has  after- 
ward acknowledged  them,  they  become  an  ordinary  debt  only. 

Succession  of  Kugler,  455. 

10.  A  suit  to  recover  from  the  sheriff  money  made  by  him  in  a  judicial 
^proceeding,  is  not  an  action  against  the  sheriff  for  misfeasance  or 
nonfeasance  in  office^  and  is  not,  therefore,  prescribed  by  two 
years.  Spalding  v.  Walden,  474. 

11.  Prescription  runs  against  all  persons  except  such  as  are  included 
in  some  exception  established  by  law.  C.  C.  3540.  The  State 
does  not  fall  within  any  of  the  express  exceptions  to  the  current 
of  prescription.  Chrdham,  Auditor,  v.  Tignor,  570. 

12.  Promissory  notes  given  in  favor  of  the  Auditor  of  Public  Accounts 
for  the  sale  of  school  lands  belonging  to  the  State,  are  therefore 
prescribed  by  five  years,  the  same  as  if  they  belonged  to  an 
individual.  Ih. 

13.  A  renunciation  of  prescription  after  it  has  been  acquired  must  be 
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ezpres^s.  A  written  proposition  by  the  maker  of  the  note,  after 
prescription  Las  been  acquired,  to  take  out  a  life  insurauce  policy 
in  favor  of  the  holder,  is  not  such  an  acknowledgment  of  the  debt 
as  tbe  law  requires  to  establish  a  renunciation  of  an  acquired 
prescription*  Sosa  t.  Adams^  621. 

14.  Prescription  does  not  run  against  the  tutor  on  a  claim  which  ho 
has  against  his  ward  for  board  and  lodging  during  the  tutorship, 
nor  are  such  items  prescribed'  until  the  lapse  of  four  years  after 
the  tutorship  has  terminated,  that  being  the  period  of  time  allowed 
by  law  to  the  minor  after  emancipation  within  which  the  tutor 
may  be  called  upon  for  an  account.  In  like  manner,  the  charges 
of  the  minor  for  services  rendered  the  tutor  dnring  the  time  of  the 
tutorship,  are  not  prescribed  until  four  years  have  elapsed  after 
the  tutorship  has  terminated. 

TutorsJtip  of  Isabella  P.  lletcitt,  682. 

15.  An  unconditional  offer  to  pay  a  debt  is  such  an  acknowledgment 
as  will  interrupt  the  current  of  prescription.  Such  offer  or 
acknowledgment  may  be  proved  by  parol  evidence. 

Wansley  v.  Willis,  703. 

16.  The  prescription  of  five  years  applies  as  well  to  promissory  notes 
given  in  favor  of  the  State  as  to  those  in  favor  of  private  parties. 
See  Graham,  Auditor,  v.  G.  W.  &  J.  T.  Tignor  et  al.,  ante  page 
670.  State  v.  Seirs  of  While,  73;i 

See  Pleadings 

PRIVILEGE. 

1.  The  charter  of  the  city  of  New  Orleans  of  1856  accords  no  privi- 
lege in  favor  of  the  city  or  the  contractor  on  the  property  of  a 
front  proprietor  for  making  a  banquette  or  pavement  on  the  street. 
Section  110  of  the  charter,  which  gives  a  privilege  in  favor  of  the 
city  for  assessments  of  taxes  on  the  property  assessed,  has  refer- 
ence only  to  assessments  regularly  made  in  conformity  with  law, 
and  can  not  be  extended  by  implication  to  other  burdens  authorized 
to  be  imposed  on  the  property  within  the  corporate  limits  of  the 
city.  Succession  of  Eousseau,  I 

2.  The  privileges  existing  on  the  stock  of  goods  for  the  salaries  of 
clerks,  which  have  been  ascertained  and  recognized  by  third  oppo- 
sition, will  be  first  paid  out  of  the  proceeds  of  the  sale  of  the 
property  by  the  sheriff,  unless  as  in  this  case  the  partner  in  oom- 
mendam  expressly  assumed  to  pay  them. 

Austin,  Thorpe  <&  Co,  v.  Da  Rocha,  Becker  <&  Co.,  44. 

3.  These  privileges  of  clerks  for  salaries  on  the  goods  in  the  store  are 
not  lost  or  impidred  by  a  simulated  sale  and  transfer  of  the  store 
to  other  parties ;  nor  does  the  taking  of  a  note  by  a  cleric  for  his- 
salary  novate  the  debt  nor  destroy  the  privilege.  lb. 
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4.  Tlie  legal  niortgiigo  in  favor  of  particular  legatees  on  the  property 
of  the  succession,  withheld  by  the  universal  legatees,  must  be 
recorded  as  against  third  persons,  22  An.  391 ,  but  it  need  not  be 
recorded  as  against  the  universal  legatees  themselves.  They  are 
not  **  third  persons,"  but  "contracting  parties,"  by  quasi  contract, 
resulting  from  their  acceptance  of  a  succession  or  universal  legacy, 
subject  to  the  payment  of  a  particular  legacy.  C.  C.  (1825)  2314- 
15-lG.  Doyal  v.  Doyal,  97, 

5.  This  legal  mortgage  in  favor  of  particular  legatees  is  a  right  dis- 
tinct from  the  privilege  resulting  from  the  separation  of  patrimony  > 
aud  tlierefore  the  article  3242  of  the  Code  of  1825,  which  requires 
the  privilege  to  be  recorded  within  three  months  from  the  opening 
of  the  succession,  does  not  apply  to  this  mortgage,  which  may 
exist  witliout  record  as  long  as  the  obligation  to  which  it  is  acces- 
sory. Ih, 

6.  Buildings  or  other  improvements,  placed  upon  and  attached  to  the 
land  by  a  third  party,  belong  to  the  owner  of  the  soil,  C.  C.  499 ; 
and  when  constructions  have  been  made  by  a  third  person  on  the 
lands  of  another,  with  his  own  materials^  the  owner  of  the  soil  haa 
the  right  to  keep  them  on  reimbursement  of  the  value  of  materials 
and  price  of  workmanship.  C.  C.  500-  Therefore  the  sale  by  the 
sheriff,  under  execution,  of  a  house  built  by  a  third  person  on  the 
land  of  another,  at  the  expense  of  the  owner  of  the  soil,  is  null 
and  void,  and  the  owner  of  the  soil  has  the  right  by  injunction  to 
prohibit  the  purchaser  at  sheriff's  sale  from  removing  the  house. 
In  such  a  case,  the  owner  of  the  house  is  entitled  to  damages  for  the 
illegal  seizure  and  sale  of  his  property.       JPoche  v.  TJicriot,  137. 

7«  Privileges  in  favor  of  the  furnisher  of  supplies  to  a  plantation 
spring  only  from  the  law  that  confers  them.  They  can  not  be  the 
subject  of  contract.  An  acknowledgment  of  the  administrator 
that  the  creditor  has  a  privilege  on  the  crop  made  by  the  estate 
which  he  is  administering  can  not,  therefore,  be  recognized  as  con- 
ferring a  lien  on  the  cotton  made  on  the  place,  unless  it  be  shown 

that  he,  the  creditor,  has  furnished  the  supplies  to  make  it. 

Fayne  v.  Spiller,  248. 

All  privileges  in  favor  of  merchants  for  supplies  furnished  to  a 
planter,  to  have  effect  against  third  persons,  must  be  recorded  in 
the  book  of  mortgages  and  privileges  in  the  mortgage  office  of  the 
parish  where  the  property  to  be  affected  is  situated.  Constitution, 
article  123.  White  v.  Bird,  270. 

9.  A  privilege  given  by  private  contract  confers  no  preference  over  a 
mortgage  on  the  same  property,  if  it  is  not  recorded  in  the  parish 
where  the  property  is  situated  on  the  same  day  on  which,  tlie  act 
or  other  evidence  of  the  debt  was  made.     C.  C.  1870,  3274. 

Foley  V.  Hagan,  286. 
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10.  A  contractor  who  i-epairs  or  reconstrncts  a  building,  whereby  the 
land  or  lot  of  ground  on  which  it  stands  is  enhanced  in  value,  has 
the  same  lien  and  privilege  on  the  building  which  the  law  accords 
to  a  contracter  on  a  new  building.  Where,  therefore,  the  vendor 
seeks  to  enforce  his  lien  on  the  lot  of  ground  for  an  unpaid  portion 
of  the  price,  the  contractor  who  has  made  repairs  on  and  recon- 
structed the  buildings  thereon  since  the  sale,  may  cause  a  separate 
appraisement  of  the  buildings  from  that  of  the  land  to  be  made, 
and  enforce  his  lien  on  the  buildings,  which  is  superior  to  that  of 
the  vendor's  lien  on  that  part  of  the  valuation  which  is  estimated 
to  bo  in  the  buildings.  Citif  of  JBalUrnore  v.  Parlange,  365. 

11.  The  act  of  the  Greneral  Assembly  of  1841,  amending  article  3214 
of  the  Civil  Code,  and  giving  to  the  consignee,  commission  agent 
and  factor  a  privilege  and  preference  over  the  attaching  creditor 
on  the  goods  consigned,  is  not  repealed  or  modified  by  the  act  of 
March  28,  1867,  amending  article  3184  of  the  Civil  Code,  in  refer- 
ence to  i)rivilegc8  on  certain  movables. 

Buddecke  v.  Spence,  367. 

12.  The  fact  that  the  consignor  gives  the  consignee  notice  in  writing 
at  the  time  the  goods  are  shipped  that  he  intends  to  draw  on' him, 
does  not  impair,  destroy  or  postpone  the  privilege  given  by  law 
on  the  goods  shipped  for  any  balance  that  may  be  previously  due 
him.  In  this  respect  it  makes  no  difference  whether  the  indebt- 
edness results  from  advances  made  on  the  goods  shipped  or  not. 

Ih. 

13.  Dry  goods,  such  as  calico,  lawn,  poplin,  white  cotton  hose,  and  the 
like,  sold  to  laborers  on  a  plantation,  give  no  privilege  to  the 
vendor  on  the  crop  of  cotton  of  that  year  grown  on  the  place.  A 
privilege  is  only  given  on  the  growing  crop  of  the  year  for  such 
necessary  supplies  as  are  used  in  ptoducing  it. 

Wallace  v.  UrqulmrU  469. 

14.  The  vendor's  privilege  is  not  required  to  be  recorded  as  between 
the  parties  to  the  act.  If,  therefore,  in  a  suit  to  enforce  the  lien 
there  are  no  third  parties  who  are  affected,  the  fact  of  non-registry 
will  not  avail  the  defendant.  Thompson  v.  Comcauj  555. 

15.  A  privilege  on  the  growing  crop  of  cotton  raised  on  a  plantation 
in  favor  of  a  fuiuisher  of  supplies,  which  commenced  after  tho 
first  of  January,  1870,  is  without  effect  against  third  persons,  if  it 
has  not  been  recorded.  The  debtor  for  supplies  being  a  lessee, 
the  owner  of  the  plantation  and  the  stock  thereon  is  a  third  x>er- 
son  within  the  meaning  of  article  123  of  the  Constitution.  If, 
therefore,  the  owner  of  the  plantation,  a  third  person,  was  in  the 
l)os8ossion  of  the  cotton  at  the  time  the  privilege  was  asserted  by 
tho  furnisher  of  supplies,  then  and  in  such  case  the  furnisher  could 
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not  hold  tbe  same,  because  not  having  had  his  privilege  recorded, 
and  tbe  cotton  having  passed  into  tliird  hands  the  privilege  was 
lost.  Beard  v.  Chappell,  694. 

16.  Under  tbe  allegation  of  ownership  in  a  suit  for  a  lot  of  cotton^  if 
the  plaintiff  fails  to  establish  title,  he  can  not  in  tbe  same  action 
be  permitted  to  show  that  he  has  a  lien  and  privilege  on  the  same 
cotton  to  secure  tbe  payment  of  the  debt  which  has  not  been 
judicially  demanded.  A  datien  en  paiement  is  incomplete  if  the  i 
thing  given  in  payment  has  not  been  delivered.    C.  C.  2655,  2650. 

Silbemagel  v.  BaJcer,  699. 

17.  Furniture  lodged  in  a  building  by  the  lessee  is  pledged  to  the 
landlord  for  the  payment  of  the  rent.  A  seizure  of  it  by  the  land- 
lord, and  a  release  of  the  seizure  by  the  lessee's  giving  bond,  does 
not  destroy  or  impair  the  privilege  accorded  by  law  in  favor  of 
the  landlord.  A  seizure  or  sequestration  by  a  creditor  after  the 
property  has  been  released  on  bond,  will  not,  therefore,  interrupt 
or  affect  the  privilege  already  existing  for  the  payment  of  the 
4'cnt.  Harrison  v.  JenJcs,  707, 

PROHIBITION. 
1.  On  application  for  a  writ  of  prohibition  against  the  judge  a  quo, 
tbe  Supreme  Court  will  review  the  evidence  taken  in  the  court 
below  touching  the  solvency  and  sufficiency  of  the  surety  on  the 
appeal  bond,  and  if  the  surety  is  found  to  be  sufficient  and  the  case 
is  in  other  respects  appealable,  the  prohibition  will  issue. 
State  ex  rel.  SJtropshire  v.  Judge  of  the  Fifth  District  Court,  491. 

PUTTING  IN  DEFAULT. 
1.  A  purchaser  of  property  at  judicial  sale  acquires  an  indefeasible 
title  by  complying  with  his  bid.  In  case  of  an  active  violation  of 
the  contract  of  purchase  by  the  purchaser,  or  in  case  of  open 
refusal  to  comply  with  his  bid  after  demand,  default  is  not  neces- 
sary as  a  condition  precedent  to  the  action  for  the  rescission  o/  the 
sale  and  the  recovery  of  damages.  But  if  no  demand  has  been 
made  on  the  purchaser  to  comply  with  the  terms  of  the  sale,  then 
and  in  that  case  a  putting  in  default  would  seem  to  be  a  condition 
.precedent  to  recovery.  Heirs  of  Doll  v.  Kath^an,  486. 

*4^,  As  a  condition  precedent  io  the  action  for  the  rescission  of  contracts 
and  the  recovery  of  damages  for  the  nonperformance  of  engage- 
ments, the  putting  of  the  party  in  mora  is  strictly  required,  and 
the  default  must  be  made  certain.  H). 

RIGHT  OP  WAY. 
1.   In  case  of  a  railroad  company  that  has  obtained  a  right  of  way     / 
through  the  domain  of  a  State,  and  the  authority  is  given  the  com- 
pany to  lorce  the  alienation  of  such  private  property  as  may  lie 
115 
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on  the  line  or  route  of  tbo  road,  and  is  required  for  tbe  uses  and 
location  thereof,  a  Bcrupulous  regard  to  the  ascertainment  of  a 
juBt  and  full  valuation  of  the  property  to  be  taken  from  theowner^ 
and  the  compensation  to  be  given  him  must  be  observed*  If,, 
therefore,  as  in  the  present  case,  one  sot  of  commissioners  have 
made  a  report  of  the  value  of  the  property  which  was  set  aside  by 
the  judge  a  quo  at  the  request  of  the  company,  and  another  ha» 
'  been  appointed  who,  after  taking  further  testimony,  have  made  a 

second  report,  reducing  the  value  of  the  property  1o  be  taken 
below  one-half  that  placed  upon  it  by  the  first  set  of  comniis- 
sionerSy  wliich  latter  estimate  is  approved  by  the  judge  a  quo,  the 
Supreme  Court  will,  on  appeal,  in  the  exercise  of  their  discre- 
tionary powers  in  such  cases,  remand  the  cause  to  the  court  of  the 
Orst  instance,  with  instructions  that  a  new  commission  be  ap- 
pointed, and  the  case  be  in  other  respects  proceeded  with  according 
to  law. 
iVerr  Orleans,  Mobile  and  Chattanooga  Bailroad  Company  v^ 
Zerinfjue,  521. 

KES  JUDICATA. 
!•  Where  a  sale  has  been  made  by  order  of  the  probate  court  of  the 
property  of  a  succession  for  the  purpose  of  affecting  a  partition 
among  the  heirs,  and  the  administrator  files  his  account  of  tho 
partition,  which  is  duly  homologated  by  the  judge,  a  subsequent 
suit  for  partition  will  not  be  entertained,  because  the  title  to  the 
property  constituting  the  succession  passes  by  the  sale  to  the  pur- 
chasers, and  can  not  afterward  be  returned  to  the  succession  to  be 
again  admiuistercd  upon.  The  judgment  of  the  court  homologating: 
the  ac!mini8trator*s  account  of  partition  is  res  judicata^ 

Womack  v.  WoTnack,  351. 
See  Judgment 

EESOLUTORY  CONDITION. 
1.   The  vendor  of  a  tract  of  land  may  enforce  the  resolutory  condi- 
tion against  a  third  purchaser  from  his  vendee.    If,  therefore,  it- 
appears  as  a  matter  of  fact  that  the  wife  has  taken  a  tract  of  land 
as  a  datien  en  paiement  of  her  judgment  against  her  husband, 
which  is  subject  to  the  resolutory  condition  because  the  price  has 
not  been  paid,  then  and  in  such  case  she  can  not  successfully  resist 
the  payment  of  notes  and  mortgage  which  she  has  placed  upon  it,, 
on  the  grounds  that  the  notes  and  mortgage  were  given  under 
marital  influence  and  to  secure  a  debt  of  her  husband. 
V  LeBourgeois  v.  LeBourgeois,  757 

See  Petitory  Action. 
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1.  In  a  deed  to  a  tract  of  land  appeared  the  following  clause :  "The 
said  purchaser  reserving  to  himself  the  right,  after  having  effected 
the  payment  of  the  first  sixth  part,  to  postpone  the  payment  of 
the  last  five-sixths  from  year  to  year,  indefiuitel3%  in  consideration 
of  an  annual  interest  of  ten  per  cent,  from  the  maturity  of  the 
respective  sums  or  terms,  whose  payment  shall  be  thus  postponed, 
which  interest  shall  be  exigible  from  year  to  year.  In  default  of 
payment  promptly,  tho  whole  capital  to  be  exigible,  as  if  there 
had  been  no  stipulation  for  that  delay."  Held — That  the  stipula- 
tions in  the  act  or  deed,  postponing  payments  on  the  ftve-sizths 
indefinitely,  on  condition  that  ten  per  cent,  interest  was  paid 
annually  and  the  other  conditions  did  not  change  tho  character  of 
the  act  from  that  of  a  sale  to  that  of  a  contract  of  rent,  and, 
therefore,  (he  vendor  could  not  maintain  an  action  for  rent  on  the 
deed,  in  case  the  conditions  were  not  promptly  complied  with. 

Heirs  of  Bourgeois  v.  Thihodaux,  19. 

2.  In  the  sale  of  a  houoe  and  lot,  the  vendee  took  a  special  mortgage 
on  a  tract  of  land  belonging  to  the  vendor,  to  secure  himself 
against  a  mortgage  of  a  third  party  standing  against  the  house 
and  lot.  The  vendee  was  subsequently  compelled  to  pay  the 
mortgage  against  the  house  and  lot.  He  afterward  brought  suit 
against  the  vendor  on  tho  special  mortgage  to  reimburse  himself 
for  the  outstanding  mortgage  on  the  house  and  lot  which  he  had 
been  compelled  to  pay  On  trial  of  this  suit  it  was  shown  that 
the  whole  transaction  was  based  on  an  illicit  paper  currency  com- 
monly called  Confederate  money.  Held — That  the  contract  having 
no  legal  foundation  to  rest  upon,  could  not  be  enforced  by  the 
courts  Bloom  v.  Dixon^  265. 

3.  If  the  possession  of  tho  defendant  to  real  estate  is  of  date  anterior 
to  the  title  under  which  the  plaintiff  claims,  then  and  in  that  case 
the  plaintiff  can  not  recover  unless  he  show  a  perfect  title. 
15  An.  454.  Patterson  v.  Litton,  274. 

4.  Prior  to  the  act  of  1847,  the  parish  judge  or  his  clerk  could  alone 
make  a  valid  sale  of  succession  property.  C.  C.  2600.  Therefore 
a  sale  made  of  succession  property  prior  to  that  date,  by  an  auc- 
tioneer, conveyed  no  title  whatever.  lb, 

5.  Defendant  owed  plaintiff  $8008.  To  secure  this  debt  ho  sold  to 
plaintiff  three-fourtlis  of  his  plantation,  and  gave  his  three  notes, 
each  for  one -third  of  the  debt,  due  at  one,  two  and  three  years, 
with  a  stipulation  in  the  agreement  that  if  tho  debtor  should 
promptly  pay  the  notes  at  their  maturity,  tho  land  was  to  revert 
to  him  again }  but  if  he  failed  to  pay  the  notes  at  maturity,  then 
the  right  to  recover  back  the  plantation  or  the  portion  he  had  thus 
disposed  of  was  forfeited.    Held — That  this  transaction  was  a  sale 
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'with  the  right  of  redemption,  and  not  a  mortgage  given  by  the 
debtor  to  secure  the  bebt.  Carter  t^  Williams,  2S1. 

6.  Where  five  parties  own  a  tract  of  land  in  4;i}mmo0y  and  all  agree  to 
sell  and  do  sell  and  transfer  it  to  one  person,  and  the  vendee  gives 
his  notes  to  each  one  for  their  respective  shares  of  the  land,  and  all 
the  vendors  join  in  the  sale  in  one  act,  in  which  Act  of  sale  it  is 
expressly  stipulated  that  a  mortgage  is  retained  on  the  v/hole 
property  as  security  for  the  payment  of  each  one  of  the  notes,  and 
the  vendee  makes  retrocession  of  four  of  the  five  shares  of  the 
tract  of  land  to  four  of  the  vendors,  then,  and  in  that  case,  the 
third  holder,  before  maturity,  of  the  notes  given  to  the  fifth  vendor 
for  one-fifth  interest  in  the  land  may  enforce  his  mortgage  rights 
against  tlie  whole  tract  of  land  first  conveyed  without  reference  to 
the  retrocession.  Stewart  v.  Buard,  411. 

7.  If  it  be  stipulated  in  a  contract  that  in  case  the  obligation  is  dis- 
charged in  United  States  treasury  notes,  it  shall  be  in  tlie  proportion 
of  one  dollar  and  thirty  cents  in  currency  for  every  dollar  expressed 
on  the  face  of  the  obligation,  the  proper  decree  and  judgment  is 
to  reserve  to  the  maker  of  the  notes  the  option  to  discharge  the 
obligations  in  gold.  A  decree  that  the  defendant  be  ordered  to 
pay  in  currency  w^ith  thirty  per  cent,  additional  is  incorrect,  be- 
cause at  the  time  of  payment  the  price  of  gold  might  be  less  than 
thirty  per  cent,  premium.  Ih. 

8.  A  promise  to  sell  a  lot  of  cotton  is  void  as  against  an  innocent 
third  i>ni  chaser,  to  whom  it  was  subsequently  sold  and  delivered, 
if  the  iirice  had  not  been  paid  and  the  cotton  delivered  before  the 
second  sale  and  delivery.   '  Meagher  v.  Beading,  436. 

9.  In  the  sale  of  tobacco  or  other  merchandise  the  lex  loci  contractus 
governs ;  therefore  a  contract  of  sale  of  a  lot  of  tobacco  in  New 
York  to  a  merchant  residing  in  New  Orleans,  will  be  construed 
with  reference  to  the  laws  and  customs  of  that  place  wOiich  govern 
and  regulate  such  transactions.  Harris  v.  Nasits,  457. 

10.  It  being  shown  to  be  the  custom  in  New  York  among  tobacco  mer- 
chants, to  close  a  transaction  of  the  sale  of  a  lot  of  tobacco  at 
once  and  without  reclamation,  and  it  being  shown  in  this  case  that 
that  custom  was  observed,  and  that  the  purchaser  examined  the 
tobacco  itself  before  purchasing,  and  having  given  his  written  ac- 
ceptance in  payment  thereof,  he  could  not  be  allowed  thereafter  to 
resist  the  payment  of  the  draft  given  on  the  ground  that  the 
tobacco  was  unsound  and  worthless.  lb, 

11.  In  a  suit  to  recover  the  difference  between  the  price  agreed  upon 
for  the  sale  of  a  lot  of  cotton  and  the  price  which  it  actually 
brought  (the  first  sale  having  failed  of  completion),  the  vendor 
must  show^  that  he  complied  with  every  requisite  and  condition  on 
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his  part,  and  that  the  cause  of  the  failure  to  complete  the  first 
sale  was  attributable  entirely  to  the  vendee,  failing  in  which  he 
can  not  recover  the  difference  from  the  first  vendee. 

Moss  V.  Hoxoard,  465. 

12.  An  act  of  sale  of  real  property  under  private  signature  takes  effect 
against  third  persons  only  from  the  date  of  registry  in  the  proper 
ofhoe  and  the  delivery  of  the  property.  If,  therefore,  real  estate 
has  been  sold  under  act  by  private  signature,  and  the  vendor 
remaius  in  possession,  and  the  act  is  not  recorded,  a  third  pur- 
chaser by  public  act  acquires  a  good  and  valid  title  thereto, 
notwithstanding  the  former  sale  under  private  signature. 

Morgan  v.  Kinnard,  645. 

13.  A  judicial  admission  or  allegation  m  the  defense  to  the  payment 
of  notes  given  for  the  price  of  land  that  the  defendant  has  no 
title,  will  not  enable  a  third'  person,  who  gets  possession  of  such 
land  without  title,  to  hold  it  under  such  judicial  admission.  The 
general  rule  is,  however,  well  established  that  judicial  confessions, 
when  voluntarily  madS,  are  conclusive  against  the  parties  making 
them.  lb. 

14.  Tiie  price,  the  thing  and  the  consent  are  essential  elements  of  the 
venie  a  remere  as  well  as  of  an  unconditional  sale. 

Calderwood  v.  Calderwood,  657. 

15.  The  right  of  redemption  constitutes  a  resolutory  and  not  a  sus- 
pensive condition,  and  the  purchaser,  therefore,  becomes  at  once 
proprietor,  and  can  exercise  all  the  rights  •f  property,  including 
the  right  of  disposition.  lb, 

16.  The  consent,  which  is  the  essence  of  the  contract  of  sale,  consists 
in  the  concuirenco  of  the  vendor's  volition  to  sell  a  particular 
thing  for  a  particular  price,  and  of  the  vendee  to  purchase  the 
same  for  the  same  price.  When,  therefore,  J.  C.  made  a  contract 
with  W.  C.  in  the  form  of  a  sale  of  lands,  but  by  a  counter  letter 
of  even  date  it  appeared  (1)  that  the  real  intent  of  the  parties  was 
to  secure  the  payment  of  a  debt  which  remained  unextinguished; 
(2),  that  the  amount  of  the  nominal  price  over  and  above  this 
debt  was  not  serious;  (3),  that  the  vendee,  so-called,  was  not 
Invested  with  the  right  of  disposition;  and  (4),  that  there  was 
really  no  consent  of  J.  C.  to  sell  or  of  W.  C.  to  buy.  Held — Tliat 
the  effect  of  the  two  instruments  together  was  to  constitute  an 
antichresis,  and  not  a  venie  a  remere. 

17.  In  the  absence  of  the  stipulation  respecting  interest  permitted  by 
B.  C.  C.  3180,  the  disposition  of  the  revenues  of  the  pledged 
immovable  is  governed  by  article  3176.  Parol  evidence  is  inad- 
missible against  or  beyond  what  is  contained  in  the  acts,  and  in 
regard  to  what  may  have  been  said  before,  at  the  time  of,  or  alter 
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their  execution.     Property  in  litigation  can  not  bo  alienated  to 
the  prejudice  of  the  claimant.  lb. 

18.  To  constitute  a  sale  there  must  be  a  consent  to  sell;  that  is,  the 
vendor's  volition  to  sell  and  the  vendee's  to  buy  must  concur 

Ware  v.  Morris^  6G6. 

19.  A  document  in  the  form  of  a  sale,  but  shown  by  a  counter  letter 

to  have  been  executed  with  no  intention  either  on  the  part  of  one 

party  to  buy  or  of  the  other  to  sell,  can  not  be  a  contract  of  sale. 

Ih. 

CO.  It  may  be  lawful  to  secure  a  debt  by  an  instrument  in  the  form  of 
a  contract  of  sale,  but  such  an  instrument  is  not  in  reality  an  act 
of  sale,  but  of  pledge  or  hypothecation.  lb. 

21.  Where  such  an  hypothecary  right  merely  exists,  an  action  by  the 
pretended  vendee  for  the  land  can  not  be  maintained,  nor  will  the 
pretended  vendor  be  estopped  from  showing  the  merely  hypothe- 
cary character  of  the  contract  by  the  fact  that  be  had  gone  into 
bankruptcy  without  surrendering  the  land  on  which  the  right  had 
been  granted.  ^  lb, 

SEQUESTRATION 

1.  To  maintain  a  suit  of  sequestration  of  a  lot  of  cotton  or  the  pro- 
ceeds thereof,  on  the  ground  of  alleged  ownership,  it  devolves  on 
tbe  party  claiming  to  show  a  title  at  the  time  the  sequestration 
was  levied.  A  muniment  of  title,  either  of  a  negative  or  positive 
character,  acquired  subsequent  to  the  sequestration,  will  not  be 
admitted  to  bolster  up  a  defective  title,  or  supply  the  want  of  title 

at  the  time  the  sequestration  was  levied. 

Yale\,  Steveii8ony\^. 

2.  The  order  of  a  constable  of  a  justice's  court,  permitting  a  party 
to  take  possession  of  property  which  he  holds  under  a  writ  of 
sequestration,  is  null  and  void,  because  the  constable,  as  such,  is 
vested  witli  no  judicial  power  whatever.  Therefore,  if  the  con- 
stable deliver  to  another  the  possession  of  property  in  his  hands 
under  a  writ  of  sequestration,  without  an  order  from  the  justice 
who  issued  the  writ,  he  is  liable  to  the  owner  for  the  value  thereof. 
In  a  suit  by  the  owner  to  recover  the  value  of  property  which  has 
been  illegally  parted  with,  the  constable  can  not  be  pcrniitted  to 
discharge  his  liability  by  returning  it^  He  can  only  do  so  by 
paying  its  value.  Crane  v.  Quinn,  512. 

SEPARATION  OF  PROPERTY. 
1.  In  a  suit  by  the  wife  who  has  been  separated  in  property  from  her 
husband  and  authorized  to  administer  her  own  affairs,  by  way  of 
third  opposition  against  the  creditors  of  her  husband,  who  have 
seized  the  crop  as  the  property  of  her  husband,  it  is  encumbent 
upon  her  to  establish  the  validity  of  her  judgment  of  separation. 


INDEX.  919 


SEPARATION  OP  PROPERTY— Continued. 

If  slio  bIiow,  in  answer  to  the  objection  that  lier  judgment  is 
invalid  because  her  husband  was  solvent  and  had  ample  means  to 
satisfy  her  demands  after  paying  all  his  liabilities  at  the  time  her 
suit  was  brought,  that  his  affairs  were  in  a  disordered  and  embar-  't 
rassed  condition,  and  that^  after  paying  his  debts  he  would  have 
nothing  left  with  which  to  satisfy  her  claims,  then  she  will  bo  held 
to  have  had  the  right  to  institute  and  prosecute  her  suit  for  a 
separation  of  property.  If  she  show,  in  answer  to  the  objection 
that  her  judgment  of  separation  is  null  because  she  has  not  made 
proper  efforts  to  enforce  it,  that  she  has  caused  repeated  execu- 
tions to  issue  thereon,  and  has  realized  but  a  small  portion  thereof, 
^-which  has  been  credited  on  the  judgment;  that  in  addition  to  her 
proceedings  by  execution,  she  has  taken  in  part  payment,  at  a  fair 
price,  certain  lots  of  ground  belonging  to  her  husband,  which  have 
:also  been  credited  on  the  judgment,  then  she  will  be  held  to  have 
made  propr  efforts  to  enforce  payment,  and  her  judgment  of 
separation  of  property  will  not  bo  held  to  be  void  on  that  account. 

Jiird  V.  Duralde,  319. 
:2.  The  wife  having  established  the  validity  of  her  claim,  her  right  to 
institute  and  prosecute  her  suit  for  a  separation,  and  having  shown 
that  she  has  made  every  possible  effort  to  enforce  her  judgment, 
and  having  shown  also  that  a  large  portion  of  the  real  estate 
belonged  to  and  constituted  her  separate  estate  before  Iter  marriage, 

4 

she  must  be  held  to  be  entitled  to  administer  it,  and  to  enjoy  in 
her  own  right  the  crops  made  alter  the  rendition  of  her  judgment 
of  separation  of  property  from  her  husband  lb, 

■S.  A  confession  of  judgment  by  the  wife  on  obligations  which  she  has 
given  jointly  or  in  solido  with  her  husband,  in  liquidation  and 
settlement  of  the  debts  of  the  husband,  is  not  binding  on  the  wife. 
On  the  trial  of  a  suit  by  the  wife  to  annul  a  judgment  which  haa 
been  confessed  by  her,  in  aolido  with  her  husband,  if  the  evidence 
shows  that  the  parties  were  not  separated  in  property,  and  that 
the  husband  was  administering  the  estate  of  the  wife  as  well  as 
that  of  the  community,  and  that  the  debts  for  which  the  wife  con- 
fessed judgment  in  solido  with  her  husband  did  not  enure  to  her 
benefit  or  to  the  benefit  of  her  separate  estate,  such  judgment  will 
be  declared  null  and  of  no  effect  as  against  the  wife. 

U,  8.  Bancxjj  TFt/b,  etc.,  v.  Martin,  Cobb  (&  Co,f  323. 

See  Husband  and  Wife.  * 

SCHOOL  BOARD. 

1.   The  assertion  of  a  right  to  the  same  thing  by  another  title  and  in     J 

a  different  capacity  by  the  same  parties,  in  a  new. suit,  can  not  be 

construed  as  an  acquiescence  in  the  former  judgment.    Therefore 

the  appeal  which  has  been  taken  from  the  first  judgment  will  not 
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be  dismissed  on  motion  becanse  the  same  parties  baye  brougbt 
another  suit  for  the  same  thing  under  another  title  and  in  a  dif- 
ferent capacity. 
Tliird    Ward  ScJiool  District  of  New  Orleans  v.   City  Board  of 
School  Directors,  152. 

2.  The  act  of  the  General  Assembly  approved  March  16,  1870,  enti- 
tled ^'  An  Act  to  regulate  public  education  in  the  State  of  Louisiana 
and  city  of  New  Orleans,"  etc.,  gives  to  the  ward  boards  of  school 
directors  for  the  city  of  New  Orleans  the  primary  control  and 
direction  of  the  public  schools  of  the  city.  The  city  board  of 
school  directors  for  the  city  of  New  Orleans,  created  by  the  same 
act,  are  subordinate  in  their  powers  and  functions  to  those  of  the 
ward  boards;  they  are  not,  therefore,  authorized  under  this  act  to 
make  contracts  with  teachers,  receive  or  disburse  the  school  funds 
belonging  to  or  coming  to  the  city  for  school  purposes,  the  ward 
boards  alone  being  vested  with  this  power  under  the  act.         lb, 

3.  School  directors  of  any  parish,  district  or  ward  may  be  removed 
from  ofSce  by  the  State  Board  of  Education  on  charges  of  negli>- 
genco,  incompetency  or  violation  of  law,  after  a  due  hearin*^  and 
fair  trial.  The  removaTof  any  director  by  telegram  issued  by  the 
State  Superintendent  or  the  district  superintendent,  or  by  the 
order  of  either  of  them,  is  absolutely  null  and  void.  The  Auditor 
of  Public  Accounts  can  not,  therefore,  refuse  to  issue  warrants  in 
favor  of  such  directors  for  school  moneys  belonging  to  their  dis- 
trict, on  the  grounds  that  he  has  been  notified  that  they  have  been 
removed  frcm  office  by  the  State  Superintendent. 

State  of  Louisiana  ex  rel.  Board  of  ScJiool  Directors,  Parish  of 
Bossier,  v.  Graham,  Auditor,  716. 

SEIZURE  AND  SALE. 

1.  A  judgment  creditor  who  has  cansed  the  seizure  of  a  plantation 
can  not  be  required  to  release  his  seizure  because  an  injunction  has 
been  granted  against  the  sale  of  one  undivided  half  of  the  place. 
.In  such  a  case  he  may  cause  the  other  undivided  half,  not  enjoined, 
to  be  sold,  and  if  the  sale  is  to  be  made  with  benefit  of  appraise- 
ment, the  one-half  of  the  estimated  value  of  the  entire  property 
is  the  proper  basis  on  which  the  sale  should  be  made.  If  the  sale 
be  made  in  this  way,  the  sheriff,  on  refusal,  will  be  compelled  by 
mandamus  to  make  formal  title  to  the  one  undivided  half  thus 
sold,  and  put  the  purchaser  in  possession  thereof. 

Loscc  V.  Lacey,  287. 

2.  Machinery  set  in  bricks  and  run  by  steam,  aud  used  as  a  cotton 
seed  oil  factory,  constitutes  a  part  of  the  realty  on  which  it  is 
erected.  Such  machinery  can  not,  therefore,  bo  removed  from  the 
premises  after  the  land  on  which  it  stands  has  been  seized  under  a 
mortgage.  Theurer  v.  N autre,  749. 

See  Judicial  I^ale. 
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SHERIFFS  AND  DEPUTIES. 

1.  The  failare  of  the  sheriff  to  retnrn  a  writ  of  fieri  facias  within  the 
time  fixed  by  law  is  presamfitive  proof  of  his  liability  for  the 
debt,  but  this  presamption  may  be  overthrown  by  evidence  going 
to  show  that  he  was  anthurized  by  the  attorney  of  the  seizing 
creditor  to  retain  the  writ  in  his  hands.      Lafaret  v.  Weber,  253. 

2.  Tlie  fact  that  the  owner  of  a  drug  store  permitted  a  party,  who 
was  employed  therein  as  a  clerk,  to  manage  its  affairs  for  a  share 
in  the  profits,  to  hold  himself  out  to  the  world  as  the  owner 
thereof,  did  not  give  a  judgment  creditor  of  such  clerk  on  a  debt, 
which  originated  before  he  had  any  connection  with  the  store  as  a 
clerk,  the  right  to  seize  and  sell  the  store  as  the  property  of  the 
clerk,  in  satisfaction  of  the  judgment  against  him  individually. 

Benner  <&  Banlett  v.  Miehel  and  Qallaher,  489. 

3.  The  sheriff  and  seizing  creditor  are  liable,  in  Mido,  in  case  the 
sheriff  has  seized  and  sold  the  property  of  a  third  party,  after 
being  notified  that  such  property  was  not  that  of  the  judgment 
debtor ;  and  in  fixing  the  amount  of  liability,  the  estimate  placed 
on  the  property  shortly  before  the  seizure  will  be  taken  as  a  basis, 
rather  than  the  vague  appraisement  made  at  the  time  of  the  »ale. 

lb. 
STATE  COURTS. 

1.  Each  State  of  the  American  Union  must  give  the  same  effect, 
within  its  limits,  to  the  judicial  decrees  of  every  other  State,  which 
such  decrees  have  in  the  State  where  they  are  rendered.  Consti- 
tution of  the  United  States,  article  4,  section  1. 

McLaren  <&  Co.  v.  Kelder,  80. 

2.  Therefore  a  judgment,  fiual  and  conclusive  in  tlie  State  in  which 
it  was  rendered,  is  final  and  conclusive  in  thin  State,  and  a  judg- 
ment without  effect  in  the  State  in  which  it  was  rendered,  is 
witliout  effect  here.  lb. 

3.  The  courts  of  tbe  State  in  which  a  judgment  of  a  court  of  another 
State  is  sought  to  be  enforced,  have  a  right  to  inquire  how  far  the 
judgment  presented  may  be  conclusive  in  the  State  in  wliich  it  was 
rendered.  And  in  determining  this  question  the  courts  of  this 
State  will  require  that  the  whole  record  oi  the  proceedings  be  pro- 
duced under  which  the  judgment  was  obtained,  in  order  to  show 
how  far  it  may  be  conclusive.  lb. 

4.  If  a  judgment  of  the  inferior  jurisdiction  of  another  State  has 
been  appealed,  and  the  Supreme  Court  lias  pronounced  a  final 
judgment  thereon,  and  the  judgment  or  demand  passed  upon  is 
sought  to  be  enforced  in  this  State,  the  record  or  proceedings  of 
the  Supreme  Court,  being  the  final  judgment  in  the  cause,  is  the 
proper  transcript  to  prCvsent  to  enable  the  courts  of  this  State  to 
ascertain  how  far  it  is  conclusive  in  the  State  where  it  was  ren- 
dered, lb. 
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STATE  COURTS— Continued. 
5.  If  a  case  has  been  taken  from  tlie  Supreme  Court  of  Louisiana  to 
the  Supreme  Court  of  the  Uni^  States  on  a  writ  of  error  from  a 
final  decree,  and  the  decree  of  the  State  court  is  reTersed  on  the 
plea  of  prescription,  and  the  cause  is  remanded  by  the  Supreme 
Court  of  the  United  States  to  the  State  court,  then  and  in  that  case 
the  Supreme  Court  of  the  State  will  make  order  and  decree  in  the 
cose  to  conform  to  the  ruling  of  the  Supreme  Court  of  the  United 
States  on  the  plea  of  prescription.  Steteari  t.  Bloom,  748. 

SUCCESSION. 
1.  A  pew  in  a  church,  being  attached  to  the  realty,  is  of  the  character 
of  an  usufruct,  and  must  be  classed  as  an  incorporeal  immovable. 
C.  C.  470.  Notes  given  for  the  rent  of  real  estate  do  not  partake 
of  tlie  realty,  and  are  therefore  not  to  be  classed  as  a  part  of  the 
realty.  Therefore,  a  legatee  entitled  to  all  the  testator^s  estate, 
except  real  estate,  will  take  tlie  rent  notes  or  their  proceeds,  while 
tlie  legatee,  entitled  to  the  real  estate,  will  take  the  *pew  in  the 
church,  that  being  classed  as  a  part  of  the  realty. 

Succession  of  Gamble,  9. 
H.  Article  911  of  the  Civil  Code,  which  provides  that  when  the  de- 
ceased lias  left  neither  lawful  descendants  nor  lawful  ascendants 
nor  collateral  relations,  the  law  calls  to  his  inheritance  either  the 
surviving  husband  or  wife,  or  his  or  her  natural  children,  or  the 
State  does  recognize  the  State  as  an  heir,  entitled  to  inherit,  in 
the  absence  of  all  other  heirs.  Therefore  the  State,  not  being  an 
heir  under  any  circumstances,  is  not  entitled  to  notice  of  the  pro- 
bating of  a  will,  as  provided  in  article  935  of  the  Code  of  Practice. 

State  V.  Ames,  69. 

3.  An  administrator  who  has  admitted  the  correctness  of  debts  against 
the  succession  he  represents,  will  not  afterward,  on  the  trial  of 
opposition  to  the  tableaux  he  has  filed,  be  permitted  to  allege  or 
show,  either  in  hi$  individual  capacity  or  as  the  representative  of 
the  succession,  that  the  debts  which  ho  has  admitted  are  incorrect. 
Therefore,  his  answer  to  oppositions  filed  by  the  creditors,  in  which 
he  asks  an  amendment  of  the  tableaux,  on  the  ground  that  claims 
which  he  has  admitted  to  be  correct  are  incorrect,  should  not  be 
permitted  to  be  filed  in  the  record. 

Succession  of  Prudhomme,  228. 

4.  All  successions  must  be  opened  and  settled  in  the  parish  courts. 
Therefore,  if  an  account  and  tableaux,  made  out  and  filed  by  the 
administrator  in  the  parish  court,  be  opposed  by  the  creditors, 
such  oppositions  can  only  be  disposed  of  by  the  parish  court, 
irrespective  of  the  amount  involved.  lb. 

5.  Representation  is  a  fiction  of  law,  which  places  the  representative 
in  the  position,  degree  and  rights  of  the  person  he  represents* 
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The  representative  of  the  deceased  does  not  receive  by  transmis- 
sion from  the  person  he  represents,  bat  he  is  endowed  by  the  law 
with  the  rights  to  the  succession  of  such  person.  He  is  not,  there- 
fore, by  the  fact  of  representation  merely,  rendered  personally 
liable  for  the  debts  of  the  person  whom  he  represents. 

Succession  of  Morgan,  290. 

S.  Where  parties  have  died,  leaving  a  succession  which  falls  exclu- 
sively to  the  collateral  heirs,  there  being  no  heirs  in  the  direct 
line,  either  ascending  or  descending,  and  one  of  the  branches  of 
the  collateral  line  claims  by  representation,  such  representative 
branch  can  not  be  compelled  to  collate  a  debt  which  their  ancestor 
owed  to  the  deceased,  nor  are  they  bound  to  collate  gifts  made  by 
the  deceased  to  their  ancestors.    C.  C.  1313.  2b. 

7.  The  heir  becomes  seized  of  the  succession  by  operation  of  law 
from  the  moment  that  it  is  opened  by  the  death  of  the  ancestors, 
and  before  taking  any  steps  to  put  himself  in  possession,  or  ex- 
pressing a  willingness  .to  accept,  and  even  though  ignorant  that 
the  succession  has  been  opened  in  his  favor.  Prescription  is  there- 
fore suspended  by  the  iact  of  minority  from  the  date  that  the 
succession  falls  to  the  heir  until  his  mt^jority. 

Beckham  v.  Henderson,  44G. 

^.  If  the  court  has  jurisdiction,  the  informalities  piior  to  a  decree  of 
Fale  of  succession  property  are  cured,  and  the  purchaser  is  pro- 
tected against  such  irregularities*.  But  if  property  be  sold  under 
such  decree  that  belongs  to  another,  and  does  not  belong  to  the 
succession,  tlien  and  in  that  case  the  owner  of  such  property  can 
not  be  precluded  from  showing  the  facts  and  recovering  his  own. 

Ih. 

9.  In  this  case  the  evidence  shows  that  E.  H.  Dickson,  the  adminis- 
trator, sold  a  crop  of  cotton  in  1859,  belonging  to  the  estate  he 
represented,  and  placed  the  proceeds  thereof  in  the  hands  of  his 
commission  merchants,  Hawkins  &  Norwood,  of  New  Orleans; 
that  he  was  an  heir  of  the  estate;  that  the  other  heirs  were  made 
aware  of  the  fact,  and  made  no  objection  thereto;  that  soon  after 
the  death  of  the  administrator  Hawkins  &  Norwood  failed ;  tliat 
the  heirs  took  no  steps  to  get  the  proceeds  of  the  Fale  of  the  cotton 
■after  the  death  of  the  administrator,  and  beiore  the  failure  of  the 
commission  merchants,  Hawkins  &  Norwood.  Held — That  under 
this  state  of  facts  the  heirs  could  not  recover  from  the  estate  of 
the  administrator  the  amount  of  the  proceeds  of  the  sale  of  cotton 
belonging  to  the  estate  he  represented,  which  had  been  placed  by 
him  in  the  hands  of  the  commission  merchants,  Hawkins  &  Nor- 
wood, who  had  subsequently  failed,  because  the  money  was  placed 
there  with  the  knowledge  of  the  heirs,  who  made  no  objection 
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thereto,  and  because  no  misconduct  on  the  part  of  the  adminis- 
trator was  shown.  IHckson  v.  Dickson,  583. 

10.  The  purchaser  of  real  property  at  a  succession  sale,  during  the 
late  war,  is  protected  in  his  title  and  ownership  thereto  by  the 
provisions  of  article  149  of  the  Constitution  of  1868,  if  it  appear 
that  all  the  proceedings  in  regard  to  the  sale  of  the  property  were 
upon  their  face  regular.  Allen  v.  CutUff,  614. 

11.  The  duty  imposed  on  curators  of  vacant  estates  by  article  1134, 
R.  C.  C,  of  making  publication  in  two  newspapers  in  the  city  of 
New  Orleans  of  the  death,  the  name,  surname,  place  of  birth  and 
death  of  the  deceased,  whose  succession  ho  administers,  does  not 
apply  to  or  affect  the  right  of  the  heirs  to  be  recognized  as  such. 
If,  therefore,  this  duty  is  omitted  or  neglected  by  the  curator,  the 
heirs  may  still  be  recognized  by  complying  with  the  requirements 
of  the  law  in  such  cases.  Mayo  v.  DuJcej  674. 

12.  In  an  action  of  partition  commenced  by  the  heirs,  one  citation 
addressed  to  the  surviving  wife,  in  her  individual  capacity  and  as 
natural  tutrix  of  her  minor  children,  is  sufficient.  In  such  a  case 
there  is  not  such  a  confliction  of  interest  as  requires'  the  interpo- 
sition of  the  under  tutor.  JSmmer  v.  KeUy,  763. 

13.  The  tutor  or  tutrix  is  the  proper  party  to  invoke  a  family  meeting 
for  the  purpose  of  deliberating  on  the  question  of  a  judicial  parti- 
tion where  minors  are  interested.  Ih. 

TAXES  AND  TAX  SALES. 

1.  After  the  tax  collector  has  made  out  and  returned  into  the  proper 
office  the  delinquent  list,  in  compliance  with  law,  the  title  to  lands 
included  in  such  list  becomes  vested  in  the  State,  subject  to  the 
right  of  the  parties  interested  to  redeem  it  as  provided  by  law. 
After  the  delinquent  list  has  been  thus  returned,  the  authority  of 
the  tax  collector  ceases^  and  he  can  not  thereafter  be  made  a  party, 
nor  is  he  competent  to  represent  the  State  in  a  suit  or  proceeding 
by  the  vendor  against  the  purchaser  to  compel  a  settlement  of  the 
taxes  due  on  lands.  Ball  v.  J7a/I,  135. 

2.  The  free  banking  law  of  the  State  which  exempts  banks  organized 
under  its  provisions  from  the  payment  of  a  license,  does  not  ex- 
empt such  banks  from  the  imposition  of  a  tax  on  capital.  On  the 
contrary,  the  statute  expressly  provides  for  such  a  tax 

State  of  Louisiana  v.  Meclianics*  and  Traders'"  Bank^  307. 

3.  A  tax  payer  who  fails  to  make  complaint  of  excessive  valuation 
within  the  time  allowed  by  law  for  that  purpose,  can  not  afterward 
be  heard  unless  he  first  show  some  valid  reason  for  not  having 
made  such  effort }  second,  he  must  show  some  grave  error  to  his 
prejudice ;  and  third,  its  precise  amount,  failing  in  which,  judg- 
ment will  be  given  against  him  for  the  amount  of  the  assessment. 

lb 
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4.  The  proceediDg  authorized  by  act  No.  69,  of  1869,  against  a  parish, 
to  compel  the  properly  constituted  authorities  to  levy  and  collect 
a  tax  to  pay  for  work  that  has  been  done  for  the  parish,  under 
contract  with  the  police  jury,  is  a  proceeding  in  the  nature  of  a 
mandamus  to  compel  the  officers  of  the  parish  to  do  what  is  re- 
quired of  them  by  law.  The  statute  does  not  impose  upon  the 
court  the  burden  of  levying  a  tax,  but  simply  authorizes  it  to 
render  judgment  for  the  amount  fouud  to  be  duo,  and  to  order  the 
proper  authorities  to  levy  and  collect  the  tax  necessary  for  its 
payment.    The  act  is  not  therefore  obnoxious  to  the  provisions  of 

.  the  Constitution  on  the  subject  of  taxation. 

Benjamin  v.  Farish  of  East  Baton  Bouge,  329. 

5.  Section  seven  of  the  revenue  law  of  1871  prohibits  all  cities  and 
nunicipal  corporations  in  the  State  from  levying  a  tax  for  any 
purpose,  in  any  year,  in  excess  of  two  per  centum  on  the  assessed 
value  of  all  property  therein  listed  for  taxation.  It  being  shown 
that  the  Council  of  the  city  of  New  Orleans  has  already  levied  a 
tax  in  excess  of  two  per  centum  on  the  taxable  property  within 
the  city  limits.  Held — That  under  the  prohibition  contained  in 
the  act  above  recited,  the  city  could  not  be  compelled  by  writ  of 
mandamus  to  levy  an  additional  tax  for  school  purposes,  although 
the  General  Assembly  had  by  special  act  directed  that  the  Council 
should  levy  a  tax  for  such  purpose. 

State  ex  rel.  Board  of  School  Directors  v.  Mayor  and  Adminis- 
trators, 358. 

6.  The  written  promise  to  accept  an  existing  bill  is  an  absolute 
acceptance  which  is  binding  on  the  party  who  makes  it;  therefore, 
if  a  party  promise  in  writing  to  accept  drafts  drawn  upon  him  by 
the  collector  of  internal  revenue  for  the  amount  of  taxes  imposed 
upon  him  on  account  of  cotton  received,  he  is  bound  on  such 
drafts,  and  can  not  be  heard  to  urge  that  the  laws  of  the  United 
States  prohibit  tax  collectors  from  collecting  taxes  in  anything  but 
lawful  money.  Nor  can  he  be  allowed  to  urge  that  no  one  but  the 
United  States  is  entitled  to  recover.      Cook  v.  Miltenherger,  375.    : 

7.  The  burden  of  the  taxes  and,  charges  on  real  estate  falls  on  the 
lessor,  and  no^  on  the  lessee.  If,  therefore,  the  property  is  exempt 
from  taxation  in  the  handa  of  the  lessor,  no  taxes  can  be  imposed 
thereon  against  the  lessee.  State  v.  Campbell,  445. 

6.  A  purchaser  of  real  property  at  forced  sale  can  not  be  required  to 
pay  back  the  taxes  which  have  accrued  and  are  standing  against 
'  it  of  date  prior  to  the  sale.    The  sheriff  has  not  the  right,  there- 
fore, to  pay  such  taxes  out  of  the  purchase  price,  and  thereby 
reduce  the  amount  to  be  credited  on  the  fieri  facias  to  that  extent. 

De  St.  Bomes  y.  Macarty,  482. 
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9.  A  tax  tbat  has  been  imposed  after  the  law  which  authorized  it  has. 
been  repealed^  is  void  and  of  no  effect. 

Abbott  T.  Bntton  i&  Koontz,  .511. 

10.  After  the  passage  of  the  act  of  the  twenty-ninth  of  Septeinlier, 
1868,  creating  the  parish  of  Bichland,  the  people  living  within  tlio 
limits  of  that  portion  of  the  new  parish  wliich  was  detached  from 
tiie  parish  of  Morehouse,  were  required  to  pay  the  taxes  due  by 
them  to  the  authorities  of  the  parish  of  Richland.  This  net  being 
valid,  the  parish  of  Morehouse  had  no  right  to  collect  tuxes  there- 
after from  the  people  thus  detached. 

Parish  of  Morehouse  v.  Parish  of  Fichland,  648. 

11.  The  acts  of  1853  and  1855,  re-enacted  in  section  3344  of  the  Ee- 
vised  Statutes  of  1870,  "  which  prohibits  the  levying  any  tax  hy 
any  munieipal  corporation  in  the  State  on  persons  engaged  in  sell- 
ing articles  of  their  own  manufacture,  manufactured  within  the 
State,''  is  not  repealed  or  modified  by  the  charter  of  the  city  of 
New  Orleans  enacted  in  1870.  The  doctrine  announced  in  City  of 
New  Orleans  v.  Lusse  &  Bhnlman,  21  An.  1,  is  reaffimed  by  this 
decision.  Jlonold  v.  City  of  New  Orleans^  726. 

12.  The  burden  falls  on  a  tax  payer,  who  aims  to  go  behind  the  assess- 
ment roll,  of  showing  that  he  applied  to  have  it  corrected  within 
the  time  allowed  by  law.        City  of  New  Orleans  v.  Walker,  781 

TRANSACTION. 

1.  The  rule  which  gives  to  a  transaction  the  authority  of  the  thing 
adjudged  is  founded  upon  the  maxim  that  it  is  for  the  interest  of 
the  commonwealth  that  there  should  be  an  end  of  litigation. 

Babun  v.  Picrson,  696. 

2.  A  transaction  settling  the  amount  due  upon  notes  given  for  the 
price  of  land,  movables  and  slaves,  and  appearing  to  have  elimi- 
nated the  slave  portion  of  the  consideration,  will  not  be  disturbed 
because  the  calculations  by  which  such  elimination  was  effected 
were  not  exactly  accurate,  no  error  of  calculation  being  pleaded 

lb. 

3.  A  transaction  fixing  the  amount  due  by  the  debtor  at  a  date  certain 
necessarily  excluded  testimony  offered  by  him  to  prove  a  part 
payment  made  two  years  before  sueh  transaction.  lb. 

4.  A  compromise  between  a  creditor  and  his  debtor,  whereby  the 
creditor  agrees  to  take  a  less  amount  than  is  due  is  payment  of  his 
demand,  provided  the  debtor  makes  payment  within  a  given  time, 
is  terminated  if  the  debtor  fails  to  make  the  payments  within  the 
time  specified  in  the  compromise.  Barrett  v.  Hard,  712. 

5.  If  a  suit  or  litigation  be  settled  b^  compromise,  no  one  of  the  par- 
ties to  the  litigation  can,  after  recovering  the  portion  allotted  to- 
him  by  the  settlement^  be  permitted  to  deny  his  sanction  to  the^ 
agreepnent.  Biewart  v.  Haas,  783. 
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TUTORS  AND  TUTORSHIP 

1.  A  tutor  is  HOC  entitled  to  cbarge  tae  estate  of  Lis  wards  with 
board  if  it  be  sbown  tliat  they,  the  mmors,  were  rendering  him 
service  in  Iiis  Iiouse  in  attending  to  his  household  affairs,  during 
(he  time  lie  had  them  under  his  charge,  to  an  amount  sufficient 
to  compensate  him  for  their  board.  Succession  of  Gross,  105 

2.  Private  books  kept  by  the  tutor  of  amounts  of  money  furnished 
and  given  to  liis  wards,  do  not  make  proof  in  behalf  of  the  tutor 
wbo  has  kept  tliem.     C.  C.  2249.  lb. 

'A.  A  tutor  who  lias  property  of  his  warde  ander  his  charge  which 
yields  a  revenue,  is  personally  liable  if  he  fails  to  collect  the  rent 
as  it  becomes  due.  The  tutor  also  owes  five  per  cent,  per  annum 
on  all  sums  of  money  in  his  hands  belonging  to  his  wards  which  he 
has  iailed  to  invest.     Sec  3826,  Revised  Statutes  of  1870.        lb. 

4.  The  tutor  is  entitled  to  charge  ten  per  cent,  on  the  amount  of  the 
revenues  of  his  wards  as  a  commission  for  administering  their 
estate;  i&. 

5.  The  absence  of  the  under  tutor  at  a  family  meeting  convoked  for 
the  purpose  of  recommending  the  appointment  ot  a  tutor,  if  the 
evidence  shows  that  '2e  was  duly  summoned  to  attend,  furnishes 
no  ground  for  the  under  tutor  to  annul  the  judgment  appointing  a 
tutor  under  the  recommendation  of  the  family  meeting. 

Osborn  v.  Jogers,  167. 

6.  If  (he  tutor  has  failed  to  have  an  inventory  of  the  mim)r*s  property 
made,  and  has  omitted  to  have  the  mortgage  in  favor  of  the  minor 
on  the  property  of  his  tutor  recorded  so  that  it  will  be  preserved, 
the  tutor  may  be  dismissed  from  office  at  the  suit  of  the  under 
tutor.  In  a  suit  by  the  under  tutor  to  dismiss  the  tutor  from  office 
for  neglect  of  duty,  the  tutor  can  not  be  heard  to  urge  in  his  de- 
fense that  it  was  the  duty  of  the  under  tutor  to  have  the  bond  of 
the  tutor  recorded,'  in  order  that  the  minor's  mortgage  might  be 
preserved  on  his,  the  tutor's  property.  JBoyJcin  v.  Hill,'  565. 

7.  If  the  property  of  the  minor  has  been  seized  by  a  judgment  cred- 
itor of  the  tutor  in  his  individual  capacity  as  the  tutor's  individual 
property,  the  tutor  is  the  proper  party  to  enjoin  the  sale  thereof  in 
behalf  of  the  minor.  If,  however,  the  question  of  the  validity  of 
the  minor's  title  to  the  property  becomes  the  subject  of  adjudica- 
tion, then  the  under  tutor  is  the  proper  party  to  bring  the  suit. 

McEnery  v.  Letch/ord,  617 

8.  Where  the  title  to  property  is  ostensibly  in  the  minors,  a  judgment 
creditor  of  the  tutor  in  his  individual  capacity  can  not  maintain  a 
seizure  thereof  on  the  ground  that  the  tutor  is  in  possession,  unless 
he  allege  that  the  title  of  the  minors  is  simulated.  In  such  a  case 
the  judgment  creditor  must  first  resort  to  a  revocatory  action. 

lb 
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TUTORS  AND  TUTORSHIP— Continued. 

9.  In  this  case  the  facts  show  that  the  tutor  of  the  minors  parchased 
a  piece  of  property  in  the  town  of  Shreveport  in  the  name  ot  the 
minors  he  represented;  that  he  was  mach  indebted  at  thd  time, 
and  that  the  heirs  he  represented  had  no  means  of  their  owu  wliic)i 
were  available  at  the  time;  that  at  his  death  tlie  lan^ds  or  lots  wen* 
inventoried  as  his  property  and  sold  at  his  succossion  s;ile.  Thifs 
action  is  brought  by  the  heirs  (since  become  of  age)  lor  ilie  recov- 
ery of  the  lands  or  lots  purchased  by  their  tutor  in  tlieir  name. 
The  defense  of  the  purchasers  at  the  succession  sale  of  the  tur oi- 
ls that  the  title  to  the  lieirs  by  the  tutor  is  a  fraudulent  simulation. 
Held — That  under  this  state  of  facts,  and  under  the  ruling  in  the 
C!ise  of  Frazer  v,  Prichardy  6  An.  728,  the  purchasers  at  tlie  succe.^- 
sion  sale  had  the  right  to  allege  and  show  the  simulation. 

Stewart  v.  Loonaj,  G24. 
WALL  IN  COMMON. 

1.  A  party  who  makes  a  wall  that  has  been  constructed  by  the  ad- 
joining proprietor,  one  in  common,  contracts  the  obligation  to  pay 
the  party  who  erected  it  one-half  of  the  original  cost  thereof. 
This  obligation  to  pay  one-half  its  costs  is  not  affected  by  the  fact 
that  the  party  who  makes  it  one  in  common  is  the  owner  of  more 
than  oue-half  of  the  soil  on  which  it  is  built.    14  An.  338;  20  An. 

.  554;  22  An.  114.  Marion  v.  Johnson,  597. 

2.  A  party  who,  by  his  own  act,  has  made  a  wall  that  has  been  built 
between  himself  and  his  neighb  )r,  one  in  common,  can  not  there- 
after i^ut  any  additional  wall,  or  put  an  iron  front  to  his  building, 
wiiich  extends  beyond  the  cf^itre  of  such  wall.  Any  attempt  to 
do  so  will  be  re8ti*ained  by^n  injunction,  and  the  party  thus  at- 
tempting will  be  consider^l  *a  trespasser,  and  will  be  condemned 
to  pay  the  damages  caused  to  the  wall  in  common,  with  vindictive 
damages  for  the  tort.    E.  C.  C.  676,  lb 

WARRANTY. 

1.  The  right  to  call  a  third  party  in  warranty  is  conferred  only  upon 
the  defendant  in  the  action,  and  the  judgment  in  warranty  is 
dependent  entirely  on  the  judgment  against  the  defeudant  in  the 
main  action.     C.  P.  362.  Bur  bridge  v.  Andrus,  554. 

2.  The  holder  of  a  promissory  note  indorsed  in  blank  can  not,  there- 
fore, proceed  against  the  indorser  as  a  warrantor.  lb. 

WILLS. 

1.   Article  911  of  the  Civil  Code,  which  provides  that,  when  the  de- 
ceased lias  left  neither  lawful  descendants  nor  lawful  ascendants 
'  nor  collateral  relations,  the  law  calls  to  his  inheritance  either  the 
surviving  husband  or  wife,  or  his  or  her  natural  children,  or  the 
State,  does  recognize  the  State  as  an  heir,  entitled  to  inherit,  in 
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WILLS— Continued. 

the  abRence  of  all  other  heirs.  Therefore  the  State,  not  being  an 
heir  under  any  circumstances,  is  not  entitled  to  notice  of  the  pro- 
bating of  a  will,  as  provided  in  article  935  of  tlie  Code  of  Practice. 

State  v.  AmeSj  69. 

2.  In  considering  the  question  of  the  authenticity  of  an  olographic 
will,  courts  will  not  give  effect  to  the  novelty  of  the  testator  in  the 
fieh'ction  of  the  place  of  deposit  of  the  paper  containing  his  last 
will,  nor  to  the  whims  and  vagaries  in  the  dispositions  of  the  last 
will  and  testament.  But,  on  the  contrary,  they  will  look  to  the 
evidence  ten<ling  to  establish  its  genuineness,  and  if  the  document 
produced  is  sliown  by  the  evidence  to  be  the  last  will  and  testa- 
ment of  the  deceased,  it  will  be  so  held,  notwithstanding  the 
circumstances  surrounding  its  discovery,  and  the  dispositions 
thereof  may  reasonably  excite  suspicion  ot  its  being  the  veritable 
act  of  the  testator.  Jb, 

3.  If  the  loss  or  destrnclion  of  an  olographic  will  or  a  sealed  letter, 
which  it  is  claimed  is  a  part  of  the  will,  be  shown,  the  legatee 
claiming  under  the  will  or  the  sealed  letter,  may  establish  either 
the  contents  of  the  will  or  the  sealed  letter,  so  lost  or  destroyed, 
by  ftecondsiry  evidence.  And  if  it  be  alleged  and  shown  by  the 
legatee,  who  claims  under  the  sealed  lettc  r,  that  the  universal 
legatee  under  the  will,  into  whose  possession  the  sealed  letter 
came,  fraud  ul on  tly  couceale4>rOr  destroyed  it,  then,  and  in  that 
case,  the  court  will  apply,  in  favor  of  the  party  claiming  under  the 
sealed  letter  as  a  part  of  the  will  thus  lost  or  destroyed  and  against 
the  spoliator,  the  maxim,  omnia  prtesumuntur  contra  spoliaiorem. 
But  this  rule  will  not  be  applieu  unless  the  evidencid  makes  it 
certain  that  the  universal  legatee,  into  whose  possession  the  sealed 
letter  cnnie,  concealed  or  destroyed  it  for  the  purpose  of  defeating 
its  bequests.  Lucas  v.  Brooks,  117, 

4.  Where  a  sealed  letter,  which  accompanied  the  will,  has  been  lost 
or  destroyed,  which  sealed  letter  it  is  claimed  constituted  a  part  of 
the  will,  is  sought  to  be  established  by  secondary  evidence  as  form- 
ing a  part  of  the  will,  which  has  been  admitted  to  probate,  all  the 
evidence  necessary  to  establish  the  validity  of  an  olographic  will 
must  be  prf)duced.  The  signature  of  the  sealed  letter,  claimed  to 
be  a  part  of  the  will,  must  be  proved  in  the  same  manner  and  by 
the  same  kind  of  testimony  that  are  required  to  prove  the  signature 
to  the  will  itself.  If  the  evidence  and  presumptions  in  the  record 
are  sufficient  to  establish  that  the  sealed  letter  was  written  and 
dated  by  the  testator,  this  fact,  coupled  with  the  presumption  that 
men  generally  sign  all  letters  written  by  tt^eni,  i&frot  sufficient  to 
Justify  the  court  in  concluding  that  the  sealed  letter,  daimed  to  be 
a  part  of  the  will,  was  signed  by  the  testator.  Jh. 

117 
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WILL6-<:;ontiiiued. 
5.  To  give  effect  to  a  testament  made  in  another  State  of  the  Union, 
on  property  situated  in  this  State,  the  testament  mast  be  regis- 
tered and  its  execution  ordei^d  by  the  judge  having  jurisdictioii 
over  the  place  where  the  property  is  situated.    C.  C.  1688-^. 

JJixon  V.  lyArmond,  200. 
d.   The  order  of  the  judge  admitting  a  will  made  in  another  State  to 
registry  and  directing  its  execution,  lict-essarily  vnc-ttos  the  former 
order  of  the  same  judge  appointing  an  administrator  to  take 
charge  of  the  property  situated  in  this  State,  lb. 

7.  The  parish  court  has  jurisdiction  of  a  question  involving  the 
validity  of  a  will  and  the  recognition  of  the  party  claiming  ha  heir, 
without  reference  to  the  amount  involved.  In  this  case  the  evi- 
dence shows  that  no  witnesses  that  could  be  had  at  the  time  of 
making  the  will  resided  in  the  places  that  a  greater  number  than 
five,  who  subscribed  to  tlie  will,  could  not  hiive  beea  procured 
without  endangering  the  execution  of  the  will  itself,  on  account  of 
the  critical  condition  of  the  testator  at  the  time.  Held — ^That 
under  these  circumstances  the  attestation  of  the  will  by  five 
witnesses  was  a  substantial  compliance  with  article  1576  of  tl>e 
Civil  Code,  and  that  the  will  was  not  void  on  account  of  its  not 
being  attested  by  a  greater  number  of  witnesses. 

KUbaum  ▼.  Pennebaker^  700. 
WITNE-SES. 

1.   The  wife  is  a  competent  witness  to  testify  in  a  suit.  broun;ht  by  a 

creditor  of  the  Ijuslmud  to  annul  a  judgynmt  of  separation  of 

property  between  lihe  Imsband  and  wife.     Keller  v.  Vernon,  164. 

8.  The  correctness  of  a  judgment  of  separation  of  property  may 
(when  attavktMl  by  a  creiitor  of  the  husband)  be  established  by 
evidence  aUunde.  Therefore,  evidence  tending  to  show  that  the 
husband  received  from  the  wife  funds  derived  by  succession  from 
the  estate  of  one  of  her  deceased  relatives,  prior  to  her  judgment 
of  separation,  is  admissible  to  establish  the  validity  of  her  judg* 
ment  in  a  suit  b.v  the  creditor  to  annul  k.  lb, 

%,  What  a  deceased  witness  testified  on  a  former  trial  in  a  criminal 
case  may  be  proved  by  a  witness  who  was  present  and  heard  the 
deceased  witness  tc^stify.  The  witness  giving  evidence  of  what 
the  deceased  witn(*BS  testified  to  on  a  former  trial,  must,  howevei , 
give  his  evidence  from  his  own  recollection.  If  the  witness  who 
heard  the  deceased  witness  testify  on  the  former  trial  be  the  attor- 
ney of  the  accused  on  both  trials,  the  State,  nevertheless,  has  the 
right  to  have  his  testimony  on  this  point,  his  recollection  of  all 
the  important  facts  testified  to  by  the  deceased  witness  in  favor  ot 
his  diieot  being  pretmrned.  State  v.  Cook,  347. 
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WITNESSES— CoDtin4ied, 

Wbore  the  plaintiff  and  defendant  both  testify  in  the  case,  and 
that  ^iven  by  the  one  contra<iict8  tliat  of  the  other,  judgment  will 
be  given  in  lavor  of  tiie  part  v  having  tlie  preponderance  of  evi- 
dence, without  relerence  to  ihe  testimony  of  the  parties  to  the 
suit.  ChrisUn  v,  Keiffer,  501. 

5.  The  husband  is  not  a  conii>etent  witues<!^  to  testify  on  the  trial  ot 
an  injunciioii  suit  in  which  the  wife  is  plaintill,  l>ecause  his  testi« 
mony  must  be  either  for  or  against  his  wife.     CO.  2"^!. 

McDofiald  V.  Thompson^  55Q 


i^.  y.  d.  a.. 
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